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rightful  Executor)    -      (Q.B.)    887 

Towne  v.  D*Eynrieh:  (Landlord  and 
Tenant  —  Use  and  Occupation. 
—Evidence  of  Entry.  —What  is 
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Trent  v.  Hunt:  (Mortgagor  and  Mort- 
gagee. —Right  of  Mortgagor  in 
Pof  session  to  distram  for  Mort- 
gagee.— Notice  of  Distress  in 
wrong  Name)        -       (Exch.)    752 

Turner  v.  Evans :  (Deed.  —  Covenant  in 

Restraint  of  Trade)   -   ((J.  B.)    563 

Walshey.Provan:  (Principal  and  Agent 

— CJharter  Party Freight  due 

to  Owners  of  Ship.  —  Duty  of 
Agent)         -        -        (Exch.)    823 

Wenman  v.  Ash:  (Libel. -— Privileged 
Communication.  —  Letter  to 
Wife  libelling'  Husband. — Pub- 
lication)        -        .        (C.B.)    592 

Westohy  v.  Day :  (Lord  Mavor's  Court 
—  Custom  of  Foreign  Attach- 
ment —  Jurisdiction.  —  Action 
against  Garnishee.  —  Appli- 
cability  of  Custom  to  Debts  of 
which  beneficial  Interest  trans- 
ferred with  Knowledge  of  Gar- 
nishee)        -  ((J.  B.)  1057 
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It  was  intended  the  present  Volome  shodld  comprise  a  Beport  of  the  Case  of  **  Chtif  ▼. 
Fnar,"  on  appeal  to  the  House  of  Lords.  That  Beport  is,  however,  unaToidabl  j 
postponed,  owin^  to  the  judgment  of  the  House,  as  printed,  being  still  in  the  hands 
of  ueir  Lordships  for  Uieir  approTsl.  A  report  of  the  «ase  will  appear  in  the 
Second  Volume  m  these  Reports* -^J^ 
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Coram  Jebyis  C.  J.^  Cresswell  J.,  Williams  J.,  and 

Talfourd  J, 

Mil  PATERSON,  for  the  defendants  moved  for  a  rule  to 
compel  the  plaintiff  to  bring  in  the  roll,  and  to  enter  a  suggestion 
thereon,  to  deprive  the  plaintiff  of  his  costs.  The  action  was  on 
a  bill  qf  exchange,  and  the  verdict  was  for  27/.  He  moved 
under  the  London  (City)  Small  Debts  Extension  Act,  1852, 
15  YicL  c  77.  (a)  The  question  arose  on  the  construction  of 
two  clauses  in  the  act,  imder  the  first  of  which  (&)  a  suggestion 
was  necessary ;  though  in  the  other^  which  was  the  very  next  (c), 


(a)  Of  which  the  iurisdiciion  clause 
is  as  foUows :  — **  That  sudi  summons 
naj  issue,  provided  the  defendant 
or  one  of  the  defendants  shall  dwell 
<Hr  carrj  on  business  or  have  em- 
ployment within  the  city  of  London 
or  the  liberties  thereof  at  the  time 
of  the  action  brought,  or  provided 
the  defendant  or  one  of  the  defend- 
ants shall  have  dwelt  or  carried  on 
business,  or  shall  have  had  emploj- 
inent  therein  at  some  time  witlun 
six  months  next  before  the  time  of 
the  action  brought,  or  if  the  cause  of 
actioii  cither  wholly  or  in  part  arose 
therein." 

^  {b)  Clause  119. :  "That  if  any  ac- 
tion shall  be  commenced  after  the 
commencement  of  this  act  in  any  of 
her  Majesty*8  superior  courts  of 
record,   for  any  cause   other  than 
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those  lastly'  herein-before  specified, 
for  which  a  plaint  might  have  been 
entered  in  the  court  holden  under 
the  provbions  of  this  act,  and  a  ver- 
dict shall  be  found  for  the  plaintiff 
for  a  sum  not  more  i^n  fifty  pounds 
if  the  said  action  is  founded  on  con- 
tract, or  less  than  five  pounds  if  it 
be  founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover  such 
sum  only^  and  no  costs ;  and  if  a  ver- 
dict shall  not  be  found  for  the  plain* 
tifi*,  the  defendant  shall  be  entitled  to 
his  costs  as  between  attorney  and 
client,  unless  in  either  case  tlie  judge 
who  shall  try  the  cause  shall  certily 
on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  the 
superior  court." 

(c)  Clause  120. :  "  That  if  any  ac- 
tion commenced  after  the  passing  of 


CoMMOlt 

Pleas. 

1853. 
<       /     I 

April  15. 

Two  danses  in 
the  same  sta- 
tute, and  on  the 
same  subject, 
and  not  incon- 
sistent, the  first 
being  general, 
and  the  other 
more  particu- 
lar, most  be 
construed  toge- 
ther, and  the 
latter  does  not 
repeal  the  for- 
mer, but 
merely  con- 
trols Its  opera- 
tion.— Held^ 
with  reference 
to  the  London 
Small  Debts 
Extension  Act: 
therefore, 
under  that  act, 
a  plaintiff  re- 
covering less 
than  50?.,  but 
more  than  20/., 
does  not  lose 
his  costs,  ex- 
cept upon  sug- 
gestion. 
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it  was  expressly  enacted  that  it  should  not  be  necessaiy.  The 
former  clause  referred  to  actions  of  contract  tried  in  the  superior 
courts,  in  which  less  thnxL^Jty  pounds  should  be  recovered;  the 
other  applied  to  such  actions  in  which  less  than  twenty  pounds 
should  be  recovered. 

It  was  admitted  that,  assuming  the  former  section  to  have 
any  operation,  the  case  clearly  came  under  it ;  and  the  sole  point 
was,  whether  the  next  section  suppressed  it.  [Jervis,  C.  J. 
The  effect  of  the  two  taken  together  is  this  —  that  a  party  re- 
covering less  \\xKaJifty  pounds,  loses  his  costs  if  the  defendant 
enter  a  suggestion ;  and  that  a  party  recovering  less  than  twenty 
pounds,  loses  his  costs  without  a  suggestion.]  That  no  doubt 
may  be  an  absurdity,  but  it  is  not  such  a  repugnancy  as  amounts 
to  a  repeal  of  the  prior  section :  and  if  both  can  be  construed 
together  they  mtist  be. 

Mr.  Pulling^  for  the  plaintiff,  contended  that  the  former  section 
was  repugnant  to  the  latter,  and  was  consequently  repealed  by 
it.  In  The  Attorney- General  v.  TTie  Chelsea  Waterworks  Com- 
pany (a),  cited  in  Bacon's  Abridgment,  title  Statute,  i.  2.),  it  is 
laid  down  that,  ''  where  the  proviso  of  an  act  of  parliament  is 
directly  repugnant  to  the  purview,  the  proviso  shall  stand,  and 
be  a  repeal  of  the  former,  as  it  speaks  the  last  intention  of  the 
framers.''(i)  [Jervis  C.  J.  But  are  the  clauses  here  so  inconsistent 
that  they  cannot  stand  t(^ther  ?]  It  is  conceived  that  they  are. 
The  119th  clause  applies  to  all  actions  in  tort;  whereas  the 
120th  excepts  actions  for  malicious  prosecution,  or  libel,  or 
slander,  or  criminal  conversation,  or  seduction.  \Jerms  C.  J. 
Still  they  can  stand  well  together.  The  former  clause  lays 
down  the  general  rule  as  to  actions  of  tort;  the  latter  intro- 
duces certain  exceptions,  and  moreover  adds,  that  a  suggestion 
shall  not  be  necessary.     Suppose,  then,  in  an  action  for  mali- 


this  act  in  any  of  her  Majest/s  su- 
perior courts  of  record,  in  covenant, 
debt,  detinue,  or  assumpsit)  not  being 
an  action  for  breach  of  promise  of 
marriage,  the  plaintiff  shall  recover  a 
sum  less  than  twenty  pounds,  or  if  in 
any  action  commenced  after  the  pass- 
ing of  this  act  in  any  of  her  Ma- 
jesty's superior  courts  of  record,  in 
trespass,  trover,  or  case,  not  being  an 
action  for  malicious  prosecution,  or 
for  libel,  or  for  slander,  or  for  crimi- 
nal conversation,  or  for  seduction, 
the  plaintiff  shall  recover  a  sum  less 
than  five  pounds,  the  plaintiff  shall 
have  judgment  to  recover  such  sum 
only,  and  no  costs  except  in  the  cases 
herein-after  provided,  and  except  in 
the  case  of  a  judgment  by  default ; 


and  it  shaU  not  he  neeessartf  to  enter 
any  suggestion  <m  the  record  to  de- 
prive  such  plaintiff  of  costs,  nor  shall 
any  such  plaintiff  be  entitl^  to  costs 
by  reason  of  any  privilege  as  attor- 
ney or  officer  of  such  court,  or  other- 


wise. 


Sa)  Fitzgibbon*s  Report^  195. 
p)  The  next  passage  in  Bacon*s 
Abr.  is,  *'  Words  m  the  same  chapter 
(of  the  statute  book)  should  be  so 
construed  as  to  avoid  inconsistency.** 
In  another  case  the  rule  is  thus  stated, 
"  If  two  statutes  repugnant,  a  statute 
ought  to  be  so  construed  that  (if  it 
can  be  so  used)  no  clause,  sentence, 
or  word  shall  be  superfluous  or  in- 
consistent.** RexY.Burdettf  I  ShoMrer, 
lOS. 


(aS  9  East,  149.  in  one  year,  and  that  a  different  law 

(b)  That  would  only  confirm  the  on  the  same  subject  should  be  made 
rule,  that  VLparticular  enactment  may  to  come  into  force  the  next.  But 
restrain  a  general  one  in  the  same  or  there  is  nothing  confliciivg  m  the  two; 
a  prerious  statute.  Bac  Abr.  "  Sta-  and  we  are  to  reconcile  them  if  pos^ 
tute  U.'*  But  in  the  principal  case  sible :  but  if  not,  then  the  action  of 
the  reverse  was  the  fact ;  for  the  re-  covenant  must  be  made  an  exception. 
striction  was  removed  by  the  later  Therefore,  without  affecting  the  clause 
section.  The  119tb  section  required  in  the  first  statute  beyond  what  is  ne* 
a  suggestion,  and  the  latter  clause  cessary  to  give  effect  to  the  second,  we 
dispensed  with  it.  decide  the  plea  to  be  bad."    This 

(c)  2  B.  &  C.  GSl.  will  be  found  in  substance  the  same 
{a)  But,  per    Tindal  C.  J.,  "  If  decision  and  reasoning  as  expressed 

there   be  anything  in  the   second  by  Jervis  C.  J.  in  the  principal  case, 

enactment  irreconcilable   with    the  (e)  A  statute  shall  stand,  although 

first,  it  would  be  strange  that  the  it  may  be  that  there  are  some  things 

legislature    should  designedly   pass  in  it  which  seem  strange.    Bac.  Abr. 

one  law  to  be  iu  force  for  some  time  "  Statute  H.*' 

n  2 
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douB  proaecatioDj  the  plainlifF  recovers  less  than  5/.,  under  both         1653.  > 

clauses  he  loses  his  costs^  and,  under  the  latter,  he  loses  them     c^stbique 

without  a  suggestion.]     But  under  the  former  clause,  if  it         ^v. 

stands;,  a  su^estion  is  required  in  that  case  and  others  excepted 

by  the  latter  dauses ;  whereas  by  the  latter  clause  no  suggestion 

is  required  in  any  case :  that  b  an  inconsistency  amounting  to  a 

contradiGtion.    In  exparte  Carruthers(a)  it  was  held,  that  an 

act  providing  that  no  seaman  in  the  Greenland  trade  should  be 

liable  to  impressment*  was  repealed  by  a  subsequent  statute 

enacting  that  no  seaman  in  that  trade  should  be  liable  whose 

name  was  inserted  in  a  certain  list,  {b)     So  here,  the  earlier 

enactment  in  the  statute  applies  to  att  cases  of  tort  under  5L  ; 

the  later  one  only  to  same.     In  Paget  v.  Foley  (c)  it  was  held, 

that  the  3  &  4  Will.  4.  c.  27.,  enacting  that  rent  should  not  be 

recovered  in  any  action  commenced  beyond  six  years^  was  so 

far  altered  by  the  3  &  4  Will.  4.  c  42.,  enacting  that  actions  on 

deeds  should  be  brought  within  twenty  years,  that  a  plea  on  the 

former  statute,  in  an  action  on  a  demise  by  deed,  was  bad.  (d) 

Jervis  C.  J.  If  we  were  at  liberty  to  consider  what  might 
be  most  for  the  interests  of  the  public,  or  might  be  most  rea- 
sonable, much  could  be  said  in  favour  of  the  defendant's  argu- 
ment* But  we  are  not  at  liberty  to  do  so :  and  we  must  abide 
by  ''  the  golden  rule  "  (as  it  has  been  called)  on  the  construction 
of  statutes,  that  we  are  to  give  a  fair  meaning  to  all  the  words 
in  the  statute  unless  they  will  work  absurdity  or  injustice, 
and  that  they  are  to  be  construed  so  as  to  avoid  absurdity  or  in- 
justice, (e)  We  have  here  two  clauses,  one  following  close  upon 
the  other,  and  apparently  conflicting,  but  which  received  the 
royal  assent  at  the  same  moment.     They  enact,  in  substance. 
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this :  that  in  all  cases  of  contract,  where  the  damages  are  nndei 
50/.,  and  in  cases  of  tort  under  5/.,  no  costs  are  to  be  given  to 
the  plaintiff  if  the  defendant  enters  a  suggestion,  and  that  in 
cases  of  contract  and  tort  (except  in  certain  cases  specified), 
where  the  plaintiff  recovers  less  than  20L  or  521,  the  plaintiff  is 
to  lose  his  costs  without  a  suggestion.  The  result  may  seem 
absurd,  but  is  not  inconsistent ;  that  a  plaintiff  recovering  above 
20/.  loses  his  costs  upon  a  suggestion,  and  recovering  less  than 
20/.  loses  them  without  a  su^estion.  It  is  impossible  to  say 
that  there  is  such  a  repugnancy  that  the  one  section  repeals  the 
other. 

Cresswell  J.  I  am  of  the  same  opinion.  The  119th 
clause  is  not  repealed  by  the  120th.  There  is  no  greater  reason 
for  saying  so  than  that  the  120th  is  not  to  operate. 

Williams  J.  and  Talfoubd  J.  were  of  the  same  opinion : 
and  the  rule  was  made  absolute  in  the  first  instance. 


Common 
Pleas. 

April  18. 

Action  lies  for 
saying  of  a  man 
"  I  will  make 
him  a  bank- 
rupt,'* and 
special  damage 
not  necessary. 
'—Semhle^  that 
where  it  is 
necessary,  the 
evidence  as  to 
damage  must 
be  confined 
strictly  to  the 
damage  laid. 
Per  Wmiams  J. 


BROWN  ».  SMITH. 

Coram  Jeryis  C.  J.,  Cresswell  J.,  Williams  J.,  and 

Talfourd  J. 

C;ASE  for  slander:  declaration  laid  the  words  (as  spoken  of 
plaintiff  in  his  trade)  thus:  '^ Brown  has  bought  Bracey's 
business;  if  he  do  not  come  to  terms  I  will  make  him  a 
bankrupt"  Special  damage  laid  thus:  "That  one  Stringer, 
who  had  dealt  with  the  plaintiff,  refused  to  deal  with  him,  and 
declined  to  deliver  goods  he  had  agreed  to  sell  to  him.**  Plea 
—  the  general  issue.  The  action  was  tried  at  Westminster 
before  the  Lord  Chief  Justice,  and  the  words  were  in  substance 
proved  as  above  laid  in  the  declaration,  together  with  other  words 
referring  to  certain  bills  alleged  to  be  outstanding  against  the 
plaintiff.  Stringer  was  called  to  prove  the  special  damage,  and 
stated,  that  he  inquired  if  the  bills  were  outstanding,  and  find- 
ing that  they  were,  determined  to  get  in  whatever  debts  the 
plaintiff  owed  him,  and  not  to  deal  with  him  any  more :  and 
he  also  said,  ''  I  had  a  large  order  from  Brown  at  the  time, 
which  I  refused  to  execute  in  consequence  of  what  the  defendant 
said.'*  But  no  evidence  was  given  of  the  amount  of  damage 
this  caused.  The  plaintiff  also  offered  evidence  of  other  da* 
mage,  which  the  Lord  Chief  Justice  refused  to  receive.  His 
Lordship  told  the  Jury  there  were  three  questions  —  the  speak-* 
ing  of  the  words —  the  special  damage  as  laid — and  the  amount 
of  the  damage.     They  found  for  the  plaintiff,  damages  150/. 
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Mr.  BramtoeU  now  moved  for  a  rule  for  a  new  trial  for  misdi«       '  1853. 
rection,  or  to  enter  a  nonsuit,  or  arrest  the  judgment :  First,  the        Brown 
words  were  not  actionable,  at  all  events  without  special  da«  ^'\ 

mage  (a) :  To  say  of  another,  **  I  will  make  him  a  bankrupt," 
does  not  now  necessarily  imply  that  he  has  committed  an  act  of 
bankruptcy  {b)  ;  for  there  may,  by  the  late  acts,  be  a  proceed- 
ing, originated  with  a  view  of  recovering  a  debt,  but  which  may 
end  in  bankruptcy :  and  the  words  only  mean, ''  I  will  institute 
such  proceedings."  (o)  They  are  equivalent  to  the  expression^ 
''  I  will  take  the  law  of  him."  It  cannot  be  actionable  for  one 
to  say  of  another  that  he  owes  him  money.  {^IViUiavFis  J.  It 
is  alleged  that  the  words  were  spoken  of  the  plaintiff,  of  and 
ooDceming  him  in  his  trade.]  But  that  allegation  was  not 
proved:  the  words  import  that  they  merely  alluded  to  some 
private  debt.  \Talfourd  3.  There  is  special  damage  alleged 
and  proved.]  It  is  conceived,  that,  even  with  special  damage, 
the  words  are  not  actionable.  It  would  not  be  actionable,  what- 
ever might  be  the  damage,  to  say  of  another  that  he  was  a  very 
generous  man  (<f),  although  thereby  he  might  lose  a  loan  of 
money,  or  a  large  legacy.  [Williams  J.  You  contend  that  the 
words  have  no  defamatory  meaning  ?]  It  is  submitted  that  they 
Live  not,  any  more  than  the  saying  of  another  that  he  is  in 
debt ;  which,  no  doubt,  in  one  sense  is  derogatory,  or  may  be 
deemed  so  by  some  persons ;  but  it  is  not  legally  defamatory,  {e) 

(a)  "  He  is  a  bankmpt,**  action-*  special  damage ;  and  per  Holt  G.  J^ 

able,  if  spoken  of  a  tradesman.  Bo-*  **  It    is    not   material  whether  the 

binton  t.   MeUeTy    Cro.  Eliz.  843.;  words  impoi't    a    bankruptcy,    bc- 

Sdlfy  T.  Corner^  Cro.  Jac.  345. ;  Wot'  cause  the  ti'ue  reason  is  that  they  im- 

vertUm   T.    Meree^  Cro.  Eliz.  911.  port  a  scandal  to  a  trader."  Mooker 

Aliter^  if  not   spoken  of  a  trader,  v.  Fisher,  Comb.  292.     The  decla- 

Lloyd  T.  Pearse^  Cro.  Jac.  424.     So  ration  there  had  a  coiloquivm  of  the 

'^He  wUl  he  a  bankrupt  in   a  few  trader,  as  in  the  principal  ctae.    So 

dajs,"  actionable,  spoken  of  a  trader,  where  the  words  were  of  a  trader, 

StavertoHY,  Rel/e,  x  elv.  160.,  8  Bulst.  "  You  are  a  beggarly  fellow,  and  not 

262.;  Thompson  v.  Twetigey  2  Roll,  worth  a  farthing,**  special  damage 

Rep.  433.  was    held  surplusage.     Simpson  v. 

(&)  But  the  reason  of  such  words  Barlow^  12  Mod.  591. 

being  held  actionable  under  the  old  (c)  These  proceedings  could  not 

law  was,  not  so  much  that  they  im-  result    in    bankruptcy,    except    b^ 

ported  actual  bankruptcy,   as  that  reason  of  default  in  payment  of  his 

they  implied  insolyency  and  inability  debts. 

to  pay   debts.     Thus,    where    the  (d)  Innuendo  that  he  was  a  spend- 

words  were,  "  I  will  prove  him  a  thrift,  or  very  extravngant,  might  be 

hankrupt  next  term ;  trust  him  not :  actionable,  with  special  damaffc ;  or, 

sii  action  was  held  to  be  as  well  for  if  written,  even  without.    If  there 

tbe  latter  words  as  the  former.  Col'  were  no  iunuevdo  of  irony,  of  course 

III  V.  Mahers,  Jon.  304.    So  "  He  is  the  words  would  be  eulogistic 

a  bankrupt,  and  not  able  to  pay  his  («)  It  has  never  been  decided  that 

flebts,  and  will  run  away,*'  action-  it  is  not  actionable  for  one  to  say 

able.  AUen  v.  Smithy  Hutt.  46.  And  falsely  and  maliciously  of  nnolher 

where  the  words  were, "  He  is  a  poor  ,  that  he  is  in  his  debt ;   and  cases 

fellow  and  unable  to  pay  his  debts,**  '  may  easily  be  conceived  in  which 

held  actionable  (of  a  trader)  without  the   injury  intended   and   effected 

b3 


Smith. 
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1853.        [^Cresswett  J.     It  most  be  taken  that  there  was  malioe«  and  yoa 
*      '  admit  the  falsehood:    you  have  not  pleaded  a  ju/stificatioD.] 

V.  At  all  eventSi   the  words  are  not  actionable  without  special 

damage.  And  it  is  submitted  that  the  spedal  damage  laid 
was  not  equally  suffident ;  and  that  the  Lord  Chief  Justice 
improperly  left  it  generally  to  the  jury.  For  Stringer  was  liable 
to  be  sued  by  the  plaintiff  by  reason  of  his  not  fulfilling  the 
contract,  the  breach  of  which  was  allied  as  special  damage. 
l^Cresswett  J.  Not  necessarily.  It  may  not  have  been  a  con- 
tract. He  said  it  was  a  *'  large  order  :^  it  may  not  haye  been 
in  writing.]  Then  the  evidence  of  damage  ought  to  have  been 
confined  to  the  special  damage  laid.  But  the  amount  of  special 
damage  was  not  proved.  There  was  no  evidence  of  the  amount 
which  the  plaintiff  had  lost  by  reason  of  Stringer's  not  fulfilling 
the  order,  and  it  was  left  generally  to  the  jury  to  say  what  was 
the  amount  of  damage.  {^Wtttiams  J.  Special  damage  could 
not  be  necessary  if  the  words  were  either  actionable  per  se,  or 
as  spoken  of  the  plaintiff  in  his  trade.]  But  it  is  contended 
that  they  are  not  sa     [Jervis  C.  J.  That  is  the  whole  question.] 

Cbesswell  J.  The  words  are  spoken  of  a  man  who  is  a 
trader,  and  to  say  of  a  trader  that  you  will  ''make  him  a  bankrupt," 
is  surely  saying  something  of  him  in  the  way  of  his  trade,  for  it 
is  speaking  of  something  you  threaten  to  do  to  him  as  a  trader. 
The  words  here  are,  "  If  he  does  not  come  to  terms  with  me  I 
will  make  him  a  bankrupt."  That  implies  that  he  is  so  in- 
debted as  to  render  him  liable  to  become  a  bankrupt :  and  he 
cannot  be  made  a  bankrupt  except  by  reason  of  nonpayment  of 
his  debts,  if  he  have  not  already  committed  an  act  of  bank- 
ruptcy. The  words  are  clearly  spoken  of  him  in  his  trade,  and 
are  necessarily  calculated  to  do  him  injury  in  his  trade.  They, 
therefore,  of  themselves  support  the  action ;  and  if  it  were  not 
so,  the  special  damage  Is  proved  as  alleged,  that  Stringer  <'  re- 
fused to  deal  with  him." 

Williams  J.  I  am  of  the  same  opinion.  If  the  words 
were  not  actionable  in  that  special  damage,  I  think  there  ought 
to  have  been  a  rule :  because  in  that  case  the  evidence  ought  to 
have  been  confined  to  what  is  laid  as  specini  damage,  and  it  appears 
that  it  was  not  proved  what  that  damage  was,  but  that  it  was 
left  to  the  jury  at  large,  without  their  being  required  to  confine 
themselves  to  the  special  damage  pleaded  and  proved.      The 

might  be  serious.     It   has  always  held  actionable  to  say,  **  Trust  him 

been  held  actionable  to  say  of  a  man  not,  for  he  owes  me  100?.  and  is  not 

that  he  was  not  able  to  paj  his  debts.  •  worth  a  groat.*'    Dawe  v.  Palmer^ 

Smith  V.  Rooke,  Styles,  273. ;  Peacock  Hutt  124. 
y.  Leechj  2  Jo.  140.    And  it  has  been 
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qaestioa  then  la,  whether  the  words  are  actionable  without  spe- 
cial damage.  I  think  they  are.  There  is  a  colloquium  of  the 
trade,  and  eyen  if  they  were  not  so  laid,  spoken  of  a  trades- 
man they  most  tend  to  lessen  his  credit. 

Talfoubo  J.  I  also  think  the  words  actionable  without 
special  damage.  '*  I  will  make  him  a  bankrupt "  import  that 
his  becoming  a  bankrupt  depends  upon  the  will  of  the  defendant, 
sad  imply  that  he  is  not  solvent. 

Jbbyis  G.  J.  It  appears  that  I  did  the  plaintiff  injustice, 
in  »^lKng  the  jury  that  tiie  damage  depended  upon  the  evidence 
of  Stringer,  and  diff"(iiH**g  the  other  evidence  of  danoage ; 
which,  if  the  words  are  actionable  witiiout  special  damage,  was 
of  course,  admisdble :  but  it  appears  tiiat  die  jury  took  tiiat 
into  consideration,  and  so,  though  I  was  wrong,  they  were  right, 
and  (as  it  often  happens)  thus  substantial  justice  was  obtained. 

Rule  refused. 


1853. 

Bbowk 

«. 
Smra. 


ERASER  V.  HILL. 


Present — The  Lord  Chancellor  (Cranworth)  and  other      ^LoSgf ' 

Lords.  \\&  12  AprU, 

0  Statement, 

N  the  23d  September,  1844,  Alexander  Hair  (since  deceased),  3^  ^^^^  3g 

Walter  Hill,  and  James  Sinclair  (since  deceased)  entered  into  a  &  ^  Geo.  3. 
contract  of  copartnership  for  the  purpose  of  carrjring  on  the  bua-*  ^  p^^ded,* 
nees  of  pawnbrokers  in  Glasgow.     In  February,  1845,  Hair  exe-  "^**  ^^r  the 
euted  an  assignment  of  his  share  in  the  concern  in  favour  of  HilL  festing  by 
The  suit  in  the  Ck>urt  below  was  for  a  reduction  of  tiiese  deeds,  J^^or^busi- 
and  also  for  nn  account,  at  the  instance  of  Qeorge  Fraser,  in  which  ness  of  a  pawn- 
Hair,  Hill,  and  Sinclair's  representatives  were  parties  defendants,  hera^'r^ 
The  ground  of  reduction  (or  setting  these  deeds  aside)  and  for  parried  on,  be 

it  enacted  that 
from  and  after 
the  oommenceiiieiit  of  this  act,  all  and  every  person  and  persons  wbo  shall  follow  or  carry 
cm  the  trade  or  business  of  a  pawnbroker,  shi^l  cause  to  be  painted  or  written  in  large  legible 
daiaeten  orer  tlie  door  of  each  shop  or  other  place  by  him,  her,  or  them  respectively  made 
SM  of  for  carrying  on  that  trade  or  business,  the  Christian  and  surname  or  names  of  the  person  or 
penons  so  carrying  on  the  said  trade  or  business,  and  the  word  "  pawnbroker*'  or  **  pawnbrokers,** 
ss  the  case  may  be,  fUlowing  the  same,  upon  pain  of  forfeiting  ten  pounds  for  every  shop,**  &c 

A  verbid  agreement  for  a  partnership  as  pawnbrokers  was  entered  into  between  A.  and  B.,  and 
they  canied  on  the  same  for  foor  years,  but  the  name  of  B.  was  not  painted  or  written  over  the 
door  of  the  j^laee  where  Uie  bosinesa  was  carried  on,  whereby  no  legal  partnership  was  constituted. 
On  an  action  by  B.  against  third  parties  to  set  aside  certain  deeds,  by  which  his  interest  in  the 
partacnlup  pffoptrty  had  been  alfeeted,  the  judge  directed  the  jury  that  it  was  a  fkct  for  the  deci- 
sion of  the  jury  whetiier,  under  the  circumstances,  there  was  a  partnerriiip  or  not 

To  this  direction  a  bill  of  exceptions  was  tendered  by  the  defendants,  that  the  judge  ought 
to  have  cbai]^  the  jury  on  the  fhcts  proved  that  there  was  no  lawful  partnership  between  A.  and 
B.  in  the  bosmess  of  pawnbrokers,  and  which  exceptions  the  Court  below  allowed. — Held^  on 
appeal  reversing  the  decision  of  tiie  Court  below,  that  the  direction  of  the  judge  to  the  jury  was 
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the  consequent  account  was,  that  the  pursuer  Fraser  and  Ehir 
had  been  copartners  in  the  business  of  pawnbroking  carried  on 
in  Hair's  name,  previous  to  the  date  of  the  contract  under  re* 
duction,  by  whidi  Hair  had  assumed  Hill  and  Sinclair  as  his 
partners,  and  assigned  over  to  them  a  share  of  the  property  of 
the  concern,  and  that  the  deeds  under  reduction  were  executed 
by  the  defenders  fraudulently,  and  to  the  prejudice  of  the  pur* 
suer's  rights  as  a  partner  of  that  concern.    The  summons  also 
concluded  for  an  account  and  reckoning  by  the  defenders  for 
their  intromissions  with  the  property  of  the  alleged  copartnery. 
The  pursuer  stated  on  record  that,  in  the  year  1840,  Hair 
and  he  entered  into  a  verbal  contract  of  copartnery  as  pawn- 
brokers in  Glasgow,  under  the  firm  of  Alexander  Hair  and 
Company,  to  commence  at  the  term  of  Whitsunday,  1840,  and 
to  continue  till  the  parties  mutually  agreed  to  dissolve  thdr  con« 
nection ;  that  the  interests  of  the  pursuer  and  Hair  in  the  co- 
partnery were  to  be  equal ;  and  any  advances  that  might  be 
made  by  them  respectively  were  to  be  accounted  for  on  appor- 
tioning their  shares  of  the  profits  and  stock  of  the  concern ;  that 
for  the  purpose  of  carrying  on  their  copartnery  business  as 
pawnbrokers,  the  pursuer  and  Hair  took  a  lease  for  five  years;, 
from  Whitsunday,  1840,  of  premises  in  Stirling  Square,  Glas- 
gow, and  in  these  premises  they  carried  on  business  together  as 
pawnbrokers  from  Whitsunday,  1840,  till  about  the  month  of 
August,  1844 ;  that  during  the  whole  of  this  period  the  pursuer 
openly  and  avowedly  acted  as,  and  was  publicly  known  by  the 
customers  of  Alexander  Hair  and  Company  to  be,  one  of  the 
partners  thereof;  that  in  August,  1844,  Hair  formed  the  design 
of  ousting  the  pursuer  from  the  concern,  and  of  depriving  him 
of  his  rights  and  interest  therein,  having  adopted  the  notion, 
that,  as  the  pursuer's  name  was  not  mentioned  in  the  firm,  or 
otherwise  made  public,  in  terms  of  the  Pawnbrokers'  Act  (39 
&  40  Geo.  3.  c  99.),  he  could  not  pursue  any  action  for  the  pur- 
pose of  vindicating  his  rights  as  a  partner;  that,  acting  on  this 
notion.  Hair,  during  the  temporary  absence  of  the  pursuer,  took 
exclusive  possession  of  the  premises  in  which  the  company'is 
business  was  carried  on,  and  of  the  whole  stock  of  books,  &c. 
belonging  to  the  company,  and  of  the  goods  and  efiects  which 
lay  in  pledge  with  them;  and  when  the  pursuer  afterwards 
remonstrated,  he  was  told  he  was  not  a  partner  of  the  concern, 
or  at  least  that  Hair  would  disown  him  as  such,  and  set  him  at 
defiance ;  that  in  this  illegal  design  Hair  was  aided  and  abetted 
by  Hill  and  Sinclair,  to  both  of  whom  it  was  well  known  that 
the  pursuer  was  one  of  the  partners  of  Alexander  Hair  and 
Company ;  that  accordingly  these  parties  executed  the  contract 


THE  COMMON  LAW  BEPORTS. 


of  copartnery  under  reduction,  whereby  Hair  professed  to  as- 
sume Hill  and   Sinclair  as  his  partners  in  the  pawnbroking 
business;   that  this  deed  assigned  and  transferred  the  whole 
stock  of  Alexander  Hair  and  Company,  with  the  goods  pledged 
\rith  them,  to  the  defenders,  as  constituting  the  new  firm  of 
Hair  and  Company,  to  be  used,  disposed  of,  and  managed  by 
them  in  all  respects  as  their  own  stock  and  property ;  that  in 
February,  1845,  Hair  executed  an  assignation  of  his  share  in 
the  concern  in  favonr  of  the  defender  Hill,  and  about  the  same 
time  the  defenders,  or  one  or  other  of  them,  caused  an  advertise- 
ment to  be  inserted  in  the  Glasgow  newspapers  to  the  effect, 
that  Hair  had  ceased  to  be  a  partner  of  the  concern ;   that 
shortly  after  a  sale  of  the  "  unredeemed  goods  pledged  with 
Messrs.  Hair  and  Company,  Stirling  Square,"  was  publicly  ad- 
vertised.    There  was  then  set  forth  a  narrative  of  l^al  proceed- 
ings adopted  by  the  pursuer  against  Hair  in  reference  to  these 
advertisements,  which  will  be  afterwards  adverted  to.    It  was 
further  set  forth  that  when  the  deeds  under  reduction  were  ex- 
ecuted, the  defenders  knew  perfectly  well  that  the  pursuer  was 
or  had  been  a  partner  of  the  firm  of  Alexander  Hair  and  Com- 
pany, and  that  the  stock  or  effects  thereof  belonged  in  part  to 
him.    At  all  events  it  was  perfectly  well  known  to  them  that 
the  pursuer  asserted  and  was  maintaining  a  chum  thereto,  and 
that  this  claim  was  subjudicein  the  litigations  above  referred  to, 
but  they  had,  notwithstanding,  fraudulently  become  parties  to 
these  deeds,  by  which  the  pursuer's  property  was  disposed  of 
without  his  consent,  and  to  his  prejudice.     At  any  rate,  the 
pursuer  was  one  of  the  partners  of  the  concern  of  Alexander 
Hair  and  Company ;  and  the  defender  Hair  had  no  right,  with- 
out his  consent,  to  grant  the  deeds  under  reduction,  or  to  enter 
into  any  transaction  with  regard  to  the  property  of  the  copart- 
nery; but  nevertheless  the  defenders  had,  since  August,  1844, 
held  possession  of  the  stock  and  effects  of  the  concern  of  Alex- 
ander Hair  and  Company,  and  had  dealt  and  traded  there- 
with to  the  exclusion  of  the  pursuer,  and  to  his  great  hurt  and 
prejudice. 

The  pursuer  pleaded,  that  the  deeds  challenged  were  void,  or 
at  least  reducible,  as  having  been  executed  without  his  know- 
ledge, for  the  illegal  and  fraudulent  purpose  of  transferring 
stock  and  property  belonging  to  him  and  depriving  him  of  the 
eame,  and  of  ousting  him  from  the  copartnery  of  Alexander 
Hair  and  Company.  Separatim :  These  deeds  were  null  and  void, 
or  at  least  reducible,  whether  the  defenders  were  or  were  not  in 
the  knowledge  that  the  pursuer  was  a  partner  in  the  concern  in 
respect  that  de  facto  he  was  such  partner,  and  the  deeds  in 
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1853.        question  could  not  be  validly  or  l^ally  executed  widbout  his 
'p   •  consent  or  sanction^  and  he  never  did  authorise  or  sanction 

v!  them.     No  appearance  was  made  for  Hair  in  the  present  re- 

^^  duction,  and  he  was  not  assoilzied  from  its  conclusions.  De- 
fences were  lodged  for  Hill  and  Sinclair's  representatives^  in 
which  they  averred  that  the  firm  of  Alexander  Hair  and  Com* 
pany  was  returned  to  the  proper  authorities,  as  consisting  of 
Hair  and  his  wife;  iJuU  if  there  was  any  such  partnership  as  was 
alleged  by  the  pursuer ^  it  was  part  of  the  arrangement  that  Ids 
name  was  not  to  appear^  and  in  fact  it  never  did  appear.  The 
whole  actings  of  the  pursuer  during  the  subsistence  of  that 
company  were  in  the  avowed  capacity  of  a  servant.  He  was 
always  thus  represented  both  by  Hair  and  himself,  and  he  was 
thus  r^arded  by  the  public,  and  by  the  defenders  Hill  and 
Sinclair,  neither  of  whom  had  the  most  remote  suspicion  that 
he  claimed  any  interest  in  the  stock  of  the  concern,  which  they 
believed  belonged  exclusively  to  Hair. 

They  pleaded,  1st,  The  alleged  copartnery  having  been  a 
secret  and  latent  one,  and  the  pursuer  having  given  to  Hair  the 
sole  ostensible  ownership  of  the  concern,  or  at  least  having  al- 
lowed Hair  to  assume  the  same,  he  was  barred  from-  challenging 
the  defenders'  rights  under  the  deeds  sought  to  be  reduced,  both 
by  virtue  of  the  statute  39  &  40  Greo.  3.  c.  99.,  and  at  com- 
mon law.  2nd,  The  present  defenders  or  their  predecessoiB 
having  acquired  right  to  the  stock  and  business  referred  to  in 
the  summons,  by  valid  and  onerous  transactions  entered  into  by 
them  bond  Jide  with  the  person  to  whom  the  pursuer,  even  on 
the  assumption  of  his  being  a  partner,  had  committed  the  os- 
tensible ownership,  and  whom  he  knowingly  allowed  to  represent 
himself  as  the  true  and  only  proprietor  thereof,  their  rights 
thereto  could  not  now  be  challenged  by  the  pursuer. 

On  the  issuing  of  the  advertisement  of  the  sale  of  unre- 
deemed goods  before  referred  to,  Fraser  presented  a  summary 
petition  to  the  Sheriff  of  Lanarkshire,  for  interdict  against  the 
sale.  Answers  were  lodged  for  Hair,  and  a  record  made  up^ 
The  sheriff  allowed  a  proof,  whereupon  Hair  advocated  the 
cause  as  for  trial  by  jury.  In  the  advocation.  Hair  pleaded 
that  the  action  was  untenable,  in  respect  that  Eraser's  name 
did  not  appear  publicly  as  a  partner  in  the  firm,  in  terms  of  the 
Pawnbroking  Acts.  The  Court,  however,  allowed  an  issue 
in  the  following  terms :  — 

**  Whether  in  or  about  the  month  of  September,  1840,  the 
pursuer  and  defender  entered  into  partnership  for  the  purpose 
of  carrying  on  the  business  of  pawnbrokers  in  Glasgow,  and 
did  carry  on  the  said  business  in  partnership,  under  the  firm  of 
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Alexander  Hair  and  Company,  from  said  month  of  September,         i853. 
1840,  till  in  or  about  the  month  of  August,  1844  ?  and  whe^      ' 
ther,  during  the  said  period,  from  September,  1840,  to  August,       ~jf. 
1844,  the  pursuer  0{>enl7  and  avowedly  acted  as,  and  was  ge- 
nerally and  pnblidy  known  by  the  customers  and  others  dealing 
with  the  sud  concern  of  Alexander  Hair  and  Company,  to  be 
one  of  the  partners  thereof?  " 

The  jury  found  a  yerdict  for  the  pursuer. 

The  present  case  went  to  trial  on  the  following  issues : — 

Ist  Whether  the  said  deed,  bearing  to  be  a  contract  of  co- 
partnery, was  executed  between  the  said  deceased,  Alexander 
Hair,  the  defender,  Walter  Hill,  and  the  said  deceased  James 
Smdair,  fraudulently  and  wrongously  for  the  purpose  of  trans* 
ferring  and  dealing  with  stock  and  property  belonging  to  the 
pursuer,  or  in  which  he  had  an  interest,  from  its  being  partncr- 
Bhip  property,  and  from  his  having  been  a  partner  of  the  firm  of 
Alexander  Hair  and  Company,  pawnbrokers,  Glasgow,  to  his 
loss,  injury,  and  damage? 

2nd.  Whether  the  said  deed,  bearing  to  be  an  assignation  by 
the  said  Alexander  Hair,  in  favour  of  the  said  Walter  Hill, 
defender,  was  executed  between  them  fraudulently  and  wrong- 
ously, for  the  purpose  of  dealing  and  transferring  with  stock 
and  property  belonging  to  the  pursuer,  or  in  which  he  had  an 
interest,  from  its  being  partnership  property,  and  from  his 
having  been  a  partner  in  the  said  firm  of  Alexander  Hair  and 
Company,  to  his  loss,  injury,  and  damage  ? 

3rd.  Whether  the  said  deceased  Alexander  Hair  and  the  said 
Walter  Hill,  defender,  and  the  said  now  deceased  James  Sin- 
cldr  or  any  of  them,  did  in  or  about  the  month  of  August, 
1844,  fraudulently  and  wrongously  take  possession  of  certain 
stock  and  eflfects,  and  situated  in  premises  No.  10.  Stirling 
Square,  Olasgow,  belonging  in  part  to  the  pursuer,  or  in  which 
he  had  an  interest  from  their  being  partnership  property,  and 
from  his  having  been  one  of  the  partners  of  the  said  firm  of 
Alexander  Hair  and  Company ;  and  whether  the  said  Alexander 
Hair,  and  the  said  Walter  Hill,  and  the  said  now  deceased 
James  Sinclair,  or  any  of  them,  have  or  has  retained  possession 
of  the  said  stock  and  effects  or  dealt  with  or  disposed  of  the 
same,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

The  'pursuer  laid  his  damages  at  2000/.  He  called  several 
witnesses  to  prove  that  he  was  publicly  known  to  be  a  partner 
of  the  concern  of  Alexander  Hair  and  Company.  On  cross- 
examination,  they  admitted  that  the  pursuer's  name  appeared 
ndther  over  the  door  of  the  shop,  nor  in  the  licence,  nor  on  the 
pawntickets. 
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The  counsel  for  the  defendants  objected  that  it  being  proved 
by  the  pursuer's  witnesses  that  the  names  of  the  alleged  part- 
ners were  not  in  the  tickets^  nor  licence,  nor  over  the  door  of  the 
premises,  where  the  business  was  conducted,  it  was  incom^ 
petent  to  proceed  any  further  to  prove  by  parole  evidence,  or  by 
facts  and  circumstances,  the  existence  of  the  alleged  partnership 
between  Fraser  and  Hair. 

Lord  Robertson,  before  whom  the  cause  was  tried,  overruled 
the  objection. 

Several  other  objections  to  the  admissibility  of  evidence  were 
made,  but  successively  overruled. 

Part  of  the  evidence  put  in  by  the  defendants  was  the  lease 
of  the  premises  upon  which  the  business  was  originally  cova^ 
menced,  in  January,  1840,  and,  so  far  as  it  is  material,  was  to 
the  following  effect:— « 

Mr.  Robert  Godwin^  Glasgow. 

"Glasgow,  January  29.  1840. 

"  Sir, — ^Wc  hereby  take  from  you  as  factor  for  the  trustees  of 
the  late  Mr.  Charles  Miller,  that  warehouse  presently  empty, 
situated  in  Stirling  Square,  from  this  date  to  Whit  Sunday, 
1845  years,  being  five  years  after  Whit  Sunday  next,  1840,  at 
the  yearly  rent  of  18/.,  rent  payable  half-yearly,  the  rent  to 
commence  after  Whit  Sunday  next,  1840.  The  premises  shall 
be  occupied  as  a  pawnbroker's  warehouse  by  Mr.  ^Alexander 
Hair  personally,  or  wife  and  family.  We  shall  have  no  power 
to  subset  or  assign  without  your  leave,  &c.  &c. 

(Signed)        **  Alexander  Hair, 

*'  George  Fraser." 

Six  exceptions  were  formally  taken  to  the  ruling  of  the 
learned  judge,  but  the  one  upon  which  the  question  turned 
before  the  House  of  Lords  was  the  4th,  viz.  **  That  the 
learned  judge  should  have  directed  the  jury,  that  on  the  facts 
proved  there  was  no  lawful  partnership  between  the  pursuer 
Eraser  and  Alexander  Hair,  in  the  business  of  pawnbrokers, 
between  the  years  1840  and  1844.** 

The  jury  found  a  verdict  for  thepursucr  on  all  the  issues,  and 
assessed  the  damages  at  700Z.,  and  50/.,  with  interest  from 
August,  1844,  at  the  rate  of  51.  per  cent,  per  annum. 

The  case  then  came  on  before  the  First  Division  of  the  Court 
of  Session  in  Scotland,  on  a  motion  for  a  new  trial,  and  on  the 
bill  of  exceptions  founded  on  the  objections  taken  at  the  trial. 

The  counsel  for  the  defendants  contended,  so  far  as  related 
to  the  4th  exception,  that  it  was  settled  law  that  a  stipulation 
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to  conceal  the  name  of  a  partner  in  a  pawnbroking  firm  was 
illegal  and  made  the  contract  ToicL  (  Warner  v.  Armstrong  (a), 
Bendey  v,  BignoJd  (b\  De  BegnU  v.  Armistead  (c),  Cundell  v. 
Dawson  (d),  Gordon  v.  Howden(e).)  That  the  judge  was  bound 
to  have  told  the  jury  that  the  evidence  proved  that  if  there  was 
a  partnership  between  the  pursuer  and  Hair^  concealment  of 
the  pursuer's  name  was  one  of  the  conditions.  That  at  all 
events  he  should  haye  directed  them  to  consider  whether  such 
was  not  the  import  of  the  evidence,  and  that  if  they  were  of 
that  opinion  there  was  no  legal  partnership. 

To  this  it  was  answered  by  the  pursuer's  counsel,  that  there 
was  no  evidence  that  the  concealment  of  the  pursuer's  name  was 
a  condition  of  the  contract  of  the  copartnery. 

The  judges  of  the  Court  of  Session,  The  Lord  President, 
Lords  FuUerton,  Cuninghame,  and  Ivory,  sustained  the  ezcep* 
lions,  founding  their  judgments  principally  upon  the  4th  ex<- 
eeption  before  stated.  They  allowed  this  exception,  and  granted 
a  new  triaL    This  was  by  interlocutory  order. 

The  opinions  of  the  judges  are  fully  reported  in  the  14th 
ToL,  2d  series.  Court  of  Session  Cases,  335. 

From  this  interlocutor  the  pursuer  appealed  to  this  House, 
aDeging  that  the  direction  to  the  jury  by  the  judge  who  had 
tried  the  cause  was  correct. 

The  Solicitor-General  (JBetheU)  and  Mr.  Bramwell  appeared 
for  the  appellant. 

The  Lord  Advocate  {Mbncrieff)j  the  Bean  of  Faculty  {Inglis), 
and  Mr.  W*  Hodges,  for  the  respondent,  contended  that  as  there 
was  no  legal  partnership  in  law  between  Fraser  and  Hair  in  the 
business  of  pawnbrokers,  the  jury  ought  to  have  been  so  directed. 

The  cases  cited  in  addition  to  those  before  mentioned  were. 
Bain  v.  Whitehaven  and  Fumess  Railway  Company  (f),  Mitchell 
V.  Williams  (g),  Ferguson  v.  Norman.  (A) 

The  Solicitor-General  was  not  called  upon  to  reply. 


1853.' 
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Argument. 


Lord  Cbakworth  L.  C.  said  he  should  move  their  Lord- 
ships to  reverse  the  interlocutor  of  the  Court  of  Session.  He 
should  be  very  reluctant  generally  in  deciding  cases  that 
came  before  their  Lordships,  to  have  it  supposed  that  he  had 
any  wish  to  cut  the  matter  at  all  short,  and  not  to  hear  every 
thing  that  could  be  said  as  well  for  as  against  the  judgment  of 


Judgment. 


(a)  3  Mjl.  &  K.  45. 

(b)  5  Bar.  &  Ad.  335. 
(e)  10  BIng.  107. 

(<0  4  Man.  Gr.  &  S.  376. 


(e)  4  Bell.  App.  Ca.  254.,  and  12 
CI.  &  Fin.  237. 

(/)  7  Bell.  App.  Ca.  90. 
(g)  11  Meea.&W.216. 
(A)  6  Scott,  794. 
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the  Court  below ;  but  having  attended  to.  this  point  daring  the 
alignment,  and  which  point  wae  confined  in  a  very  narrow  oom-> 
pass,  his  mind  was  so  thoroughly  made  up  that  so  far  as  he  was  con* 
cemed,  it  would  not,  he  thought,  be  necessary  to  hear  any  further 
aigument  upon  the  subject.     He  had  the  less  difficulty  in  dealing 
with  the  case  in  this  somewhat  apparently  hasty  manner  on  ac« 
count  of  the  nature  of  his  dedsion,  because  it  was  a  question  upon 
a  subject  with  which,  with  all  due  deference  to  the  very  learned 
judges  of  the  Courts  in  Scotknd,  he  might  say  that  they  were 
not  so  familiar  as  the  learned  judges  who  presided  in  the  courts 
of  this  country ;  and  had  they  been  so  he  thought  the  error 
into  which  he  conceived  they  had  fallen  could  not  by  possibility 
have  occurred.     The  question  had  arisen  in  this  way :  it  was  an 
action  for  an  account  and  reckoning  instituted  in  the  Court  of 
Session,  by  Fraser  (the  appellant)  agunst  Hill  (the  respondent) ; 
and  his  complaint  is  this,  that  he  having  been  in  the  year  1844 
a  partner  as  a  pawnbroker  with  Hair,  about  that  time,  or  in  the 
early  part  of  1845,  Hair,  fraudulentiy  towards  him,  assigned 
over  to  other  persons.  Hill  and  Sinclair,  the  partnership  stock, 
admitting  them  into  partnership,  and  insisting  or  endeavouring 
to  oust  him  (Fraser)  from  a  participation  in  the  profits  of  the 
concern  in  which  he  was  jointiy  interested  with  Hair.     The  ob- 
ject of  the  suit  was  to  call  to  account  those  persons,  who  had 
thus  been  taken  into  partnership  by  this  fraudulent  assignment, 
it  being  alleged  that  they  were  cognisant  of  the  interest  that 
Fraser  had  in  the  property.     The  subject-matter  of  the  property 
was  that  of  a  pawnbroker.   And  of  this  there  could  be  no  ques- 
tion, that  it  is  an  illegal  thing  for  any  person  to  cany  on  the 
business  of  a  pawnbroker  without  having  his  name  disclosed. 
So  that  if  A*  and  fi.  are  trading  in  business  as  pawnbrokers 
they  incur  penalties  at  every  step  if  they  carry  on  the  business 
in  the  name  of  A.  only ;  the  penalties  attached  probably  to 
both.     The  necessary  corollary  upon  that  was,  that  no  contract, 
made  so  to  carry  on  the  business  of  a  pawnbroker,  could  be  a 
valid  contract,  it  being  to  do  an  illegal  act.     So  that  it  is  a  con- 
tract which  no  court  of  law  will  recognise  as  having  any  validity. 
The  defence  set  up  to  Fraser's  demand  in  the  suit  for  an  account 
and  reckoning  was,  that  the  pawnbroking  business  was  a  part- 
nership, and  that  it  had  been  carried  on  as  a  partnership  upon  a 
contract  that  he  (Fraser)  was  not  to  have  his  name  appear* 
That  was  the  substance  of  the  defence,  and  that  was  the  matter 
proceeded  on  eventually,  it  being  a  question  purely  of  fact. 
Certain  issues  were  directed,  which  it  was  supposed  would  raise, 
and  which  in  fact  did  raise,  the  whole  question  in  dispute.    (His 
Lordship  here  read  the  first  issue  before  given.)    Now  that  was 
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the  only  i&sue  to  wbich  lie  need  direct  their  LordshipB'  atten-        ]85d. 
tion»  for  that  issue  raised  the  whole  question.     And  the  question  - 

now  to  be  decided  was,  whether  the  partnership  deed  was  a  v. 

fraud,  by  reason  of  its  being  a  contrivance  to  transfer  to  the  ^'^ 
new  partners  that  property,  in  which  Fraser  (the  appelbnt)  •^"*"^'- 
had  an  interest?  From  the  argument  made  at  the  bar  he  (the 
Lord  Chancellor)  doubted  whether,  according  to  the  older  forms 
of  proceeding  in  this  country,  such  an  issue  could  have  been 
ordered,  because  it  raises  a  sort  of  neffative  pregnant.  Whether 
there  is  a  partnership  or  not,  is  in  a  bye- way  raised  there.  But 
he  would  assume  that  that  was  all  got  over,  and  that  substan* 
tially  it  raised  this  question,  whether  this  act  of  partnership  was 
a  legal  partnership,  and  if  it  was,  then  whether  the  deed  was 
wrongous  and  fraudulent  as  between  Hair  the  assignor  and 
Fraser  the  present  appellant.  Supposing  that  issue  properly 
raised  both  the  questions.  The  case  came  on  for  trial,  and  at 
the  trial  a  number  of  witnesses  were  called  on  the  part  of  Fraser 
(the  pursuer),  for  the  purpose  of  showing  first,  that  there  was 
a  partnership  and  a  legal  partnership,  and  the  way  in  which  he 
attempts  to  prove  that  is  this:  He  calls  a  number  of  wit- 
nesses whose  testimony  was  referred  to  by  the  Lord  Advocate, 
who  aU  state  the  fact,  that  in  substance  he  did  appear  as  a  part- 
ner ;  some  speaking  with  more  and  some  with  less  distinctness. 
Bobert  Steel  says,  **  I  have  heard  both  Fraser  and  Hair  talk  of 
it.  It  was  quite  well  known  they  were  partners.  They  had  a 
lawsuit  about  it.  Hair  remained  in  possession  after  that,  and 
a  while  after  he  gave  it  up.  I  had  conversations  with  Hill 
before  the  dispute  or  law-plea.  Hill  said  Fraser  was  a  partner 
with  Hair,  but  had  denuded  himself  by  not  having  his  name  in 
the  licence.  He  often  talked  about  it  He  knew  well  they 
were  partners.  It  was  publicly  known.''  James  Hamilton 
speaks  much  to  the  same  effect ;  and  several  other  witnesses 
state  the  same  thing.  Now  the  first  question  was.  If  this  was 
not  a  pawnbroking  concern,  but  some  other  concern  in  which 
there  was  no  necessity  for  the  name  appearing,  do  these  facts 
thus  proved  satisfy  you,  the  jury,  that  there  was  a  partnership 
at  all?  There  were  no  partnership  articles;  nothing  but  these 
circumstances  from  which  you,  the  jury,  may  or  may  not  infer 
that  there  was  a  partnership.  Now,  do  they  or  do  they  not 
satisfy  you  of  that  ?  If  they  do  not,  there  is  an  end  of  the 
case, —  there  was  no  partnership  at  all.  Consequently  it  was  no 
fraud  to  transfer  the  property  in  which,  in  that  state  of  things, 
it  would  be  quite  obvious  that  Fraser  had  no  interest.  But, 
secondly,  in  the  present  case,  it  raises  the  question  by  reason  of 
Ub  being  a  trade  that  required  the  name  of  eveiy  one  in  it  to 
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appear,  in  order  to  make  the  transactions  lawfuL    If  Hair  and 
Fraser  were  partners,  was  it  part  of  the  original  agreement  that 
Piaser's  name  was  to  be  conceided  ?    That  is  to  be  inferred  or 
not  from  all  the  circnmstanees  in  the  case.    One  of  the  most 
important  facts  to  lead  to  the  inference  that  it  was  part  of  the 
original  contract  is  the  fact,  that  from  the  beginning  to  the 
end  Eraser's  name  never  once  appeared    It  never  appeared 
over  the  door,  it  never  appeared  on  the  pawnbroker's  tickets, 
and  ^it  never  appeared  in  the  licences.     He  (the  Lord  Chan- 
cellor) thought  that  the  conclusion  from  that  might  he  very 
reasonably  drawn  as  a  matter  of  fact,  that  it  was  part  of  the 
original  contract    But  that  was  not  the  point  to  be  considered. 
The  question  is,  whether  that  is  a  question  of  fact  to  be  de- 
cided hj  the  jury,  or  a  question  of  law  to  be  decided  by  the 
judge  ?    There  was  no  doubt  it  was  a  question  of  fact  for  the 
jury*     What  the  judge  should  have  done,  and  which  he  (the 
liord  Chancellor)  supposed  he  did,  what  any  judge  would  have 
done  if  asked  by  both  parties,  was  to  point  all  that  out  to  the 
jury.    He  must  presume  that^he  did  so ;  that  he  pointed  out, 
first  of  all,  that  the  question  was,  **  Are  you  satbfied  that  Mr. 
Fraser  was  a  partner  at  all  ?  and  then,  if  you  are  satisfied  that 
he  was  a  partner,  are  you  satisfied  that  it  was  or  was  not  part 
of  the  original  stipulation,  or  terms  of  the  contract  that  his 
name  should  be  concealed ;  that  he  should,  in  short,  be  a  secret 
partner  ?"    That  was  the  course  which  the  learned  judge  should 
have  pursued,  and  that  he  (the  Lord  Chancellor)  took  it  for 
granted  from  the  course  which  the  transaction  took,  was  the 
course  which  he  did  pursue.     But  then,  instead  of  that,  what  is 
suggested  by  the  learned  counsel  for  the  respondent  (the  de« 
fender  in  the  Court  below)  was,  that  the  judge  was  bound  to 
state  that,  upon  the  facts  proved,  there  was  no  legal  partnership 
between  the  pursuer  and  Hair  in  the  business  of  pawnbrokers. 
If  he  had  so  laid  down,  he  (the  Lord  Chancellor)  might  state, 
without  the  least  fear  of  contradiction,  that  upon  exception  to 
such  ruling  it  would  not  have  borne  argument.    The  judge  had 
no  right  to  say,  upon  the  facts  proved  leading  to  a  particular  con- 
clusion of  fact,  that  that  conclusion  is  or  is  not  established. 
That  was  for  the  jury  to  say.     It  would  have  been  error  on  the 
face  of  the  record  if  he  had  stated  that,  hb  not  stating  which 
forms  the  ground  of  the  present  exception.    Kow  it  was  ai^ed, 
that  there  was  an  analogy  between  this  case  and  a  case  which 
frequently  occurs  in  the  courts  of  common  law  in  this  country, 
in  which  this  course  is  not  only  taken,  but  is  one  which  the 
judges  are  bound  to  take;  namely,  the  course  that  it  is  suggested, 
the  judge  ought  to  have  taken  in  this  case*    For  that  purpose 
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the  learned  Lord  Advocate  cited  Mitchell  v.  Williams  (a),  where 
it  was  established  that  the  jadge  did  right,  in  the  case  of  an 
action  for  false  impiisonmenty  or  a  malicious  prosecation,  in  lay-> 
ing  down  to  the  jury  as  a  matter  of  law,  that  there  was  probable 
ground  for  the  coarse  which  had  been  taken  by  the  prosecutor 
in  that  case.     That  case  illustrates  very  accurately  and  very 
happily  what  the  law  is  upon  this  subject    That  is,  and  has 
been,  admitted  from  the  earliest  times  to  be  an  exception  to  the 
ordinary  rule ;  an  exception  introduced  for  this  reason,  that  it  is 
thought  that  the  question  of  how  far  it  was  proper  for  a  person 
to  have  institated  a  prosecution  is  a  question  which,  call  it  law 
or  call  it  fact,  is  infinitely  better  entrusted  to  judges  than 
to  juries.    And  therefore  it  has  been  from  an  early  period 
of  time  the  established  doctrine  that  the  judge  is  bound  to 
fitate  (and  H  is  for  that  purpose  made  a  matter  of  law),  whether 
there  was  or  was  not  probable  cause  for  that  proceeding  which 
18  complained  of  as  having  been  malicious.    In  order  to  sustain 
sach  an  action  against  a  party  for  having  prosecuted  maliciously, 
and  without  probable  cause,  two  things  must  be  made  out,  — 
that  the  prosecution  was  malidous,  —  and  that  it  was  without 
probable  cause.     Whether  it  is  malidous  or  not,  is  purely  a 
question  for  the  jury.    Whether  there  was  or  was  not  probable 
cause,  is  a  question  of  law  for  the  judge.    To  enable  the  judge 
to  arrive  at  a  decision  upon  that  question  of  law,  he  may,  if  the 
drcamstances  of  the  case  call  for  it,  ask  the  jury  any  fact  lead- 
ing or  not  to  a  particular  conclusion.     Did  the  party  do  so 
and  80,  because,  upon  your  answer  ''  aye  or  no,"  I  come  to  the 
conclusion  whether  there  wasi  or  was  not,  probable  cause.  That 
needs  not  any  authority,  because,  in  the  first  place,  it  is  an  ex- 
ception to  the  ordinary  rule.     In  the  next  place,  it  needs  no 
authority,  because  it  is  a  matter  of  law,  and  not  of  fact,  that  the 
judge  has  to  lay  down.     The  learned  counsel  has  also  relied 
upon  the  anthorities  which  have  established,  that  where  the 
Court  sees^  upon  the  face  of  the  agreement  of  partnership 
that  it  was  part  of  the  original  contract  that  the  name  of  any 
one  of  the  partners  should  be  concealed,  then  the  contract  must 
he  dealt  with  as  illegal.    No  doubt  it  requires  no  authority  at 
all  to  establish  that  proposition,  it  being  once  established  that  to 
carr J  on  that  trade  with  any  partner  secretly  is  an  illegal  act. 
The  moment  that  you  see  on  the  face  of  the  contract  that  it  was 
part  of  the  original  stipulation,  that  the  trade  was  to  be  so  car« 
ried  on,  you  see  that  which  makes  the  original  contract  null  and 
Toid.    That  is  the  way  in  which  those  cases  are  explained,  — 
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and  nothing  oan  illustrate  it  more  dearly  than  the  oouiee  that 
one  of  the  oases  appears  to  have  taken  on  the  trial,  when  it  not 
having  been  found  as  a  fact  that  it  was  part  of  the  original  sti-* 
pulation,  the  Court  of  Error  held,  that  that  not  having  been 
found,  it  might  have  been  so>  or  it  might  not  ProbaUy  judg- 
i^g  AS  a  jury  about  it,  we  should  say  we  have  no  doubt  at 
all»  But  that  is  not  the  course  which  we  are  to  take;  we 
are  merely  to  say  whether  there  is  or  is  not  that  which  would 
necessarily  lead  to  that  inference.  Upon  all  these  grounds  it 
appeared  to  him  (the  Lord  Chancellor)  that  the  case  was  one 
that  admitted  of  no  doubt  whatever.  And  he  could  not  help 
thinking  from  the  short  and  pithy  judgment  of  Lord  Ivory,  that 
he  must  clearly  have  taken  the  same  view  of  the  case  that  he 
(the  Lord  Chancellor)  should  recommend  their  Lordships  to 
take,  because  he  says,  ^'  I  so  entirely  concur  in  the  opinion  of 
Lord  FulIertoHf  that  it  is  unnecessary  to  make  any  addition  to 
it  The  only  shadow  oi  difficulty  which  I  feel  is  on  the  point, 
whether  it  was  not  for  the  jury  to  decide,  whether  there  was  a 
partnership  or  not  ?"  Who  could  doubt  that  it  was  ?  *'  Whe- 
ther it  ought  not  to  have  been  left  to  them  to  find  out  what 
were  the  stipulations  of  the  partnership,  instead  of  their  being 
directed  in  point  of  law,  whether  or  not  there  could  be  a  partner- 
ship." That  seemed  to  him  (the  Lord  Chancellor)  to  go  to  the 
very  bottom  of  the  whole  question.  No  doubt  it  was  for  the 
jury  so  to  decide,  and  being  a  question  for  the  jury  to  decide,  it 
ought  to  have  been  left  to  them,  and  accordingly  it  was  so  left. 
The  objection  is,  that  the  learned  judge  did  not  interpose  to  tell 
the  jury,  as  matter  of  law,  that  they  must  find  in  a  particular 
way.  In  his  (the  Lord  Chancellor's)  opinion,  the  learned  judge 
at  the  trial  was  perfectly  right,  and  the  interlocutor  which 
allowed  this  exception  was  wrong,  and  ought  to  be  reversed. 

It  was  then  suggested  by  the  reapond^t's  counsel  that  th6 
other  exceptions  were  still  undisposed  of;  whereupon  the  order 
was  — 

To  reverse  the  interlocutor  ;  repel  the  exception  ;  Jind  the  appel- 
lant entitled  to  the  expenses  in  the  Court  below,  by  reason  of  tikt 
fourth  exception  ;  and  remit  the  cause  to  the  Court  of  Session. 


Agents :  Robertson  &  Simpson,  and  Deans  &  Sogers. 
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DUNMORE  w.  TARLETON.  ^      . 

Queen  8 

Bench. 

Coram  Lord  Campbell  C.  J.,  Wiohtman  J.,  Eble  J.j  and         ^^^ 

CbOMFTOK  J.  ' r-^ 

April  15. 

iVjR  OGLE  moved  to  set  aside  an  order  otFlattB.  ordering  a  A  variance  be- 
judgment  ngned  by  the  plaintiff  in  this  action  to  be  set  aside  as  delivered 

with  costs.  rti^c^wWch  is 

The  action  was  by  the  indorsee  against  the  acceptor  of  a  bill  noTBu^tantiia! 

of  exchange.  ^'  calculated 

The  defendant  had  obtained  two  orders  for  time  to  plead  on  the  piaintitf, 
the  terms  of  pleading  issuably  and  taking  short  notice  of  trial.  T^  ^  ^^^^^^ 
The  defendant  delivered  an  abstract  of  five  pleas,  some  of  which  sign  judgment 
were    inconsistent  with  each    other.      The  abstract  was  as  ^^f^JLt^" 

stract  01  seye- 
follows  :— '  nl  inconsistent 

l8t  A  denial  of  the  indorsement  to  plaintiff.  vS'he^'" 

2nd.  That  the  bill  was  in  the  hands  of  one  Lloyd  the  drawer,  proper  course 

at  the  time  it  became  due,  and  that  defendant  paid  Lloyd ;  and  liff^not  tocon-' 

it  then  stated  that  the  bill  was  indorsed  to  the  plaintiff  after  it  «t°^  ^  ^""v^ 

*  abstract,  but  to 

was  due.  go  before  the 

3nL  A  plea  nmilar  in  substance  to  the  second,  only  it  J^ge»andop- 

^^  pose  tne  pleas 

alleged  in  addition  that  the  plaintiff  had  notice  of  the  premises,  being  allowed. 

4th.  That  there  were   divers    unsettled   accounts  betwixt  on^abmofwi> 

Lloyd  the  drawer  and  the  defendant,  and  that  it  was  agreed  change  by  the 

the  said  accounts  should  be  investigated :  and  if  it  was  found  the  j^j^^the 

balance  was  in  defendant'd  favour,  then  defendant  not  to  be  acceptor,  a 

liable  on  the  bill.    It  then  alleged  such  investigation  of  the  that  there  were 

accounts  was  had  after  the  bill  became  due,  and  that  the  certain  unset- 

_        tied  accounts 

balance  was  found  to  be  in  defendant's  favour,  and  then  that  betwixt  the 
tiie  bill  was  endorsed  to  the  plaintiff  after  it  became  due.  defeTda^  Ae  ° 

5th.  A  similar  plea,  only  alleging  in  addition  to  the  facts  acceptor,  and 
stated  in  the  last  plea,  that  plaintiff  had  notice  of  the  premises.  ^^^^^^  betwix° 

It  appeared  that  the  plaintiff's  attorney  had  given  a  consent  the  defendant 
to  thia  abstract  of  pleas,  and  had  not  opposed  the  allowance  of  ^^^.f^re  the  biu 
the  pleas  before  the  judge,  nor  required  an  aflSdavit,  that  the  became  due, 
aaid    matters  pleaded  by  way  of  confession  and   avoidance,  counts  should 
were  true  in  substance   and  in  fact  as  required  by  the  81st  be  investigated, 

^  "^  and  m  case  the 

aeetion  of  the  Common  Law  Procedure  Act,   15  &  16  Vict,  balance  should 

^    MA  be  found  to  \>e 

*^  '^*  ^  ,     in  defendants' 

The  pleas  were  afterwards  delivered,  and  in  the  fourth  plea  it  foyour,  that 

was  aliped  that  there  were  divers  unsettled  accounts  betwixt  g^ouid^ot  be 

Lloyd  and  the  defendant ;  it  then  went  on  in  conformity  with  liable  on  the* 

the  abstract,  except  that  it  stated  that  the  defendant  on  the  averring  that 

such  inTCStiga- 
tion  was  bad  and  balance  found  to  be  in  defendant's  fttvonr,  and  that  the  bill  wcs  indorecd  to  tie 
plalntjir  after  it  was  due,  was  held  to  be  an  issuable  pica. 

c  2 
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1853.        investigation  of  the  accounts  was  found  not  to  be  indebted  to 

the  plaintiff^  nor  was  the  defendant  indebted  to  Lloyd,  &c.,  but 

V.  it  alleged  that  the  accounts  were  investigated  before  the  bill 

Taai^ton.     became  due ;  whereas  in  the  abstract  of  the  fourth  plea  it  was 

alleged,  that  such  investigation  took  place  after  the  bill  became 

due. 

The  plaintiff,  acting  under  the  advice  of  counsel,  signed 
judgment,  on  the  ground  that  the  fourth  and  fifth  pleas  were 
not  issuable,  and  on  the  ground  that  these  pleas  varied  from  the 
abstract. 

This  judgment  Hatt  B.  set  aside  with  costs>  and  Mr.  Ogle  now 
moved  to  set  aside  Platfs  order. 

Mr.  Offle,  in  support  of  his  motion :  Ist.  the  pleas  are  not  in 
accordance  with  the  abstract  of  pleas  delivered.  2nd.  the 
fourth  and  fifth  pleas  are  not  issuable.  The  pleas  would  have 
been  opposed,  if  we  had  not  been  misled  bj  the  abstract  of  pleas 
delivered.  [Lord  Campbell  C.  J.  I  regret  that  such  numerous 
and  inconsistent  pleas  should  have  been  pleaded  in  this  case : 
the  judge  cannot  be  considered  to  have  exercised  his  discretion 
upon  the  pleas ;  as  the  plaintiff,  instead  of  opposing  the  pleas 
before  the  judge,  consented  to  the  abstract  of  pleas.  The 
fault  was  in  plaintiffs  acquiescing :  the  defendant  might  have 
been  called  upon  to  verify  the  abstract  of  pleas  by  aflSdavit, 
and  no  judge,  since  the  passing  of  the  Common  Law  Pro* 
cedure  Act,  would  have  allowed  these  pleas.  I  would  say  to 
the  Bar,  that  they  ought  to  discourage  the  practice  of  placing 
numerous  and  inconsistent  pleas  upon  the  record.  Has  it 
been  the  practice  to  sign  judgment  if  the  plea  does  not 
agree  with  the  abstract  ?]  Mr.  Ogle  mentioned  a  case  of  Hurst 
V.  Hurst,  decided  by  Patteton  J. :  there  the  plea  was  pleaded 
to  part,  the  abstract  being  to  the  whole.  Judgment  was 
signed  for  the  variance,  and  Patteson  J.  said  he  could  not  re- 
lieve the  defendant  in  that  case.  {^Wiffhtman  J.  Are  the 
pleas  issuable  ?]  Mr.  Oy/e.  I  submit  the  fourth  and  fifth  pleas 
are  not  issuable.  [Lord  Campbell  C.  J.  Those  pleas  amount 
to  pleas  of  want  of  consideration:  do  they  not?]  Cramp^ 
ton  J.  mentioned  the  case  of  Foster  v.  Jolly,  (a)  Mr.  Offle.  An 
accommodation  acceptor  is  liable,  although  the  bill  be  in-^ 
dorsed  after  it  is  due.  Mr.  Offle  admitted  that  he  had  no  decision 
directly  in  point  to  show  these  pleas  were  not  issuable.  It  was 
admitted  when  before  the  judge,  that  the  allegation  in  the 
fourth  plea,  as  to  defendant's  not  being  indebted  to  the  plaintiff, 
was  a  clerical  error.     [JErleJ.  The  rule  is, — no  mistake,  here- 

(a)  1 C.  M.  &  R.  703. 


Tabletost. 
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tofore  ayiulable  only  On  Bpecinl  den^urrer  (a),  is  now  available,  1853. 
except  where  the  mistake  is  one  calculated  to  embarrass  the  plain-  Dux»iore 
tiff.  Yon  have  signed  judgment  here,  because  defendant  has  ^  v, 
written  plaintiff  instead  of  Lloyd  in  the  fourth  plea.  The  plea 
does  moreover  go  on  to  allege,  that  defendant  was  found  not  to  be 
indebted  to  Lloyd,  how  then  could  the  plaintiff  be  misled  ?] 
[Lord  Camfbell  C.  J.  It  seems  to  me  that  it  is  in  vain  to  con- 
tend that  these  pleas  are  not  issuable ;  the  only  remaining  points 
are,  that  as  to  the  clerical  error  and  as  to  variance  from  the 
abstract.]  [Erie  J.  How  does  the  plea  vary  from  the  ab- 
stract ?]  Mr.  OgU.  In  the  abstract,  all  the  facts  as  to  the  inves- 
tigation of  the  accounts  are  alleged  to  have  taken  place  after  the 
bill  became  due :  in  the  pleas  when  pleaded,  it  is  alleged  that 
the  investigation  of  the  accounts  was  before  the  bill  became  due.] 
[Lord  Campbell  C.  J.  It  was  an  essential  averment  that  the 
bill  was  indorsed  to  plaintiff  after  it  was  due.  You  might  have 
traversed  that  the  bill  was  indorsed  after  it  was  due.]  Mr.  OgU. 
I  was  misled  by  the  abstract ;  the  defendant  obtained  time  to 
deliver  his  pleas  until  the  close  approach  of  the  assizes,  and  no 
other  course  was  open  to  the  plaintiff  but  the  one  taken. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  I  cannot  say  that  the  learned  judge 
who  made  this  order  was  wrong ;  it  is  not  made  out  either  that 
the  pleas  are  not  issuable,  or  that  there  is  a  substantial  variance 
from  the  abstract  in  the  pleas  as  delivered ;  the  pleas  ought  not 
to  have  been  consented  to.  I  was  in  hopes  that  such  pleas  would 
not  have  been  consented  to  since  the  Common  Law  Procedure 
Act  has  come  into  force.  I  do  not  believe  the  judge  would 
have  sanctioned  such  inconsistent  pleas;  the  pleas  ought  to 
have  been  opposed  before  the  judge,  and  the  judge  would 
not  then  have  allowed  them  unless  verified  by  affidavits. 

WiGHTMAN  J.  Mr.  Ogle  has  not  made  out  either  that 
these  pleas  were  not  issuable,  or  that  there  was  a  variance  from 
the  abstract  in  the  pleas  as  delivered :  it  seems  to  me  that  the 
same  evidence  which  would  have  entitled  the  plaintiff  to  re- 
cover in  one  case  would  have  done  so  in  the  other ;  and,  if  that 
be  so,  there  cannot  be  any  substantial  variance  between  the 
abstract  and  the  pleas ;  the  proper  course  to  have  token  is  that 
pointed  out  by  Lord  Campbell. 

Erle  J.  The  judgment  in  this  case  appears  to  have  been 
signed  with  reference  to  the  prior  state  of  the  law  before  the 

fa)  B/  the  51st  section  of  15  &  for  any  defect  which  could  here- 
16 Vict.  c.  76.  it  is  enacted,  ^*  that  no  tofore  onlv  be  [objected  to  by  special 
pleading  shall  be  deemed  insufficient     demurrer. ' 
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Common  Law  Procedure  Act  came  into  force.  The  question  as 
to  the  clerical  error  is^  Was  it  such  a  mistake  as  to  embarrass 
the  plaintiff?  It  seems  to  me  it  was  not :  the  desirable  object  in 
pleading  is^  now  to  place  upon  the  record  the  simple  defence  in 
as  intelligible  a  form  as  possible. 
Crompton  J.  concurred: 

Rule  relxised. 


Common 

PlJSAS. 

April  18. 

Defendant  re- 
taining money 
he  had  received 
as  the  agent  of 
the  plaintiffs, 
though  he  had 
a  claim  against 
their  princi- 
pals, and  had 
made  an  ar- 
rangement "with 
them  to  refund 
it  if  the  plain- 
tiffs were  not 
covered  in 
their  advances, 
or  were  called 
on  to  repay  it. 
— Held,  upon 
the  principals' 
calling  for  the 
money,  that  the 
defendant  was 
liahle  to  plain- 
tiffs in  money 
had  and  re- 
ceived ;  and 
held,  also,  that 
the  assent  of  the 
plaintiffs'  prin- 
cipals to  his 
appropriation 
of  it  in  pay- 
ment of  his 
claim  against 
them,  would  he 
no  defence 
without  an 
agreement  he- 
tween  them, 
and  the  plain* 
tiffs,  discharg- 
ing the  latter. 


ENTHOVEN  v.  HAMMOND. 

Coram  Jebvis  C.  J.,  Williams  J.,  and  Cbeswell  J. 

Action  for  money  had  and  received.  Pleas,  first,  never 
indebted ;  and  next,  as  to  300/.,  ''  that  before  action,  Esponda, 
Corredor,  and  Company  being  indebted  to  the  defendant  in 
300/.,  the  300/L  parcel  of  the  claim  of  the  plaintiffs  was,  with  the 
assent  and  accord  of  the  plaintiffs,  and  of  the  said  Esponda, 
Corredor,  and  Company,  and  of  the  defendant,  set  off  against 
the  said  debt  of  300/.  due  to  the  defendant  in  full  satisfaction 
and  discharge  as  well  of  the  said  parcel  of  the  plaintifis'  claim 
as  of  the  said  debt  so  due  to  the  defendant,  subject  to  the  con- 
dition, that  if  the  plaintiffs  should  not  be  covered  in  their  ad- 
vances upon  the  cargo  of  the  *  Clementina,*  or  if  there  should 
be  a  break  up  of  the  firm  of  the  said  Esponda,  Corredor,  and 
Company,  and  the  creditors  of  that  firm  should  call  upon  the 
plaintifi&  to  pay  the  300/.  parcel  of  the  said  claim,  then  the  de- 
fendant should  pay  the  plaintiffs  the  amount  of  the  said  parcel, 
and  the  said  Esponda,  Corredor,  and  Company  should  pay  to  the 
defendant  the  amount  of  the  said  debt  so  due  to  him,  and  the 
defendant  says  that  the  plaintiffs  were,  before  this  action,  covered 
in  their  said  advances  upon  the  said  cargo,  and  that  the  contin- 
gency of  their  not  being  so  covered  never  happened,  and  that 
the  creditors  of  the  firm  of  Esponda,  Corredor,  and  Company 
never  called  upon  the  plaintiffs  to  pay  the  sidd  parcel,  nor  was 
there  ever  a  break  up  of  that  firm."  Issue  was  joined  on  both 
pleas. 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Michael- 
mas Term,  1852,  before  the  Lord  Chief  Justice.  The  ques- 
tion between  the  parties  was  as  to  the  sum  of  300/.  specially 
pleaded  to.  It  appeared  that  defendant  was  a  creditor  of  Es- 
ponda and  Company,  a  foreign  firm,  who  in  1851  condgned  a 
cargo  to  the  plaintifis,  metal  brokers  and  factors.  The  plaintifis 
had  made  advances  on  this  consignment,  and  having  received  the 
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bills  of  lading,  employed  defendant  as  their  agent  to  receive 
and  realise  the  cargo,  when  the  ship  (*'  Clementina")  arrived  at 
Newcastle.  The  defendant  did  so ;  and  the  cargo  sold  for  23387. 
Before  the  ship  had  arrived,  Esponda  and  Company  had  failed ; 
and  defendant,  as  plaintifEb  had  only  a  lien  on  the  proceeds  to  a 
certain  amount,  desired  to  retain  part  of  the  residue  to  secure 
his  own  claim.  Plaintiflb  referred  him  to  one  Boas,  the  ouuia- 
bg  clerk  of  Esponda  and  Company.  The  defendant  accordingly 
saw  Boss  on  the  subject  Both  of  them  were  examined  at  the 
trial,  and  in  substance  agreed  as  to  the  words  used  on  the  occa- 
sion, though  they  did  not  agree  as  to  the  meaning.  It  was 
sworn  by  Ross  that  defendant  asked  him  if  Esponda  and  Com- 
pany  would  let  him  hold  SOOiL  out  of  the  proceeds  of  the  cargo ; 
that  be.  Boss,  replied,  that  '*  in  the  present  position  of  the  house 
it  was  impossible,  for  thmr  property  belonged  to  their  creditors ; 
and  that  defendant  said  it  would  be  returned  if  anything  hap^ 
pened;  and  that  the  money  should  be  forthcoming."  The  plain- 
ti&  contended  that  this  meant  whenever  Esponda  and  Company 
called  upon  them  for  the  money :  and  to  confirm  this  construc- 
tion of  the  arrangement,  put  in  a  letter,  which  on  the  23rd  Oct. 
defendant  wrote  to  the  plaintiff  in  these  terms,  '^  I  enclose 
drafts  for  20ZSL,  which  with  the  300/.  you  have  recommended 
me  to  retain,  makes  up  2338/.,  proceeds  of  the  cargo  of  the 
*  Clementina.'  Of  course,  though  I  have  retained  the  300/.,  I 
hold  myself  responsible  to  refund  the  same  to  you  should  you 
nai  be  covered  in  your  adoaneeSf  or  should  you  be  called  on  to  re* 
fund  the  sumJ*  This  communication  the  plaintiffs  acknowledged 
and  assented  to.  The  parties  who  were  conducting  the  affairs 
of  Esponda  and  Company  refosed,  however,  to  recognise  de- 
fendant's retention  of  the  300/. ;  and  the  plaintiffs  being  debited 
by  them  with  the  sum  of  2338/L  accordingly,  had  to  account  to 
them  for  the  whole  of  the  proceeds  of  the  cargo,  the  balance 
being  in  favour  of  Esponda  and  Company,  as  between  them  and 
the  plaintiflb,  including  the  item  in  question.  The  plaintiffs 
then  (in  December)  applied  to  the  defendant  for  payment  of 
the  300/.,  and  a  correspondence  ensued  between  them,  resulting 
in  the  present  action.  Upon  receiving  the  plaintiffs'  assent  to 
Us  proporition,  defendant  had  sent  to  Esponda  and  Company  an 
account  (a),  in  which  he  gave  them  credit  for  the  300/L    In  ao- 


(a)  Sept  26.  £    s.    d. 

To  balance  dne 

to  Bdf  .  .  202  12  6 
Balance  brought 

down     .        •    07    7    6 


900    0    0 


Sept.  30. 
By  Clementina's  cargo, 


to  account 


£    8.    d. 

.  800    0    0 
300    0    0 


By  balance  brouffht 
down  due  to  £8- 
ponda  and  Co.       .  £97    7  -6 


1853. 


Emthovkn 

r. 
HAMMoiro. 
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1853.        knowledging  the  communication  conveying  this  aeoomit,  Ea* 
Enthotsm     ponda  and  Company  took  no   notice  of  the  300/.,  and  after 

^  obsenring  on  some  minor  errors  in  the  items  to  their  debit  con- 

AMxom  ^^j^^  ^j^^^^  ,,^^  ^^^  ^^  .^  ^^^^  ^^j^  ^^^^  40L''(a)  No- 
thing more  had  passed  between  Esponda  and  Company  and  the 
defendant  on  the  subject,  previous  to  the  plaintiffs' demand  upon 
him  for  payment  in  December.  A  correspondence  then  took 
place  between  Boss  and  the  defendant,  in  which  the  only 
material  feature  was  that  defendant  maintained  that  the  un- 
derstanding between  them  had  been  that  the  money  was  to  be 
refunded  if  plaintifis  **  had  over  advanced,  or  the  creditors 
demanded  it  back  in  the  event  of  a  winding  up.^  Ultimately 
the  affiiirs  of  Esponda  and  Company  were  arranged,  and  they 
never  broke  up.  Defendant's  case  at  the  trial  was,  that  the 
arrangement  was  to  refund  the  money  to  plaintiils  if  they  were 
not  covered  in  their  advances,  or  if  the  creditors  of  Esponda 
and  Company  called  for  the  money ;  and  that  neither  of  these 
events  had  happened. 

In  stunming  up,  the  Lord  Chief  Justice  said,  that  if  there  was 
no  contract  between   defendant,  plaintiflb,  and  Esponda  and 
Company,  which  would  justify  defendant  in  retaining  the  money 
against  plaintiffs,  and  also  plaintiffs  in  retaining  it  agunst  Es- 
ponda and  Company,  then  the  plea  was  not  made  out ;  and  the 
plaintiff  was  entitled  to  recover.  Watson,  for  the  defendant,  then 
urged  that  an  objection  arose  on  the  general  issue,  that  tliere  was 
no  debt  for  money  "  received  to  the  use  of  the  plaintiffs,"  the 
original  receipt  by  defendant  having  been  on  23rd  October,  after 
the  arrangement  with  Ross.     Thereupon  the  Lord  Chief  Justice 
re-examined  defendant  on  that  point,  and  it  appeared  that  the 
sale  was  before  the  arrangement,  but  the  actual  receipt  of  the 
money  after.     His  lordship  then  told  the  jury  that  the  question 
still  was  in  substance  the  same  on  the  general  issue  as  on  the 
special  plea ;  for  when  the  money  was  received  it  was  retained 
under  the  previous  arrangement.     His  lordship  went  on  to  say, 
as  to  the  account  sent  by  defendant  to  Esponda  and  Com- 
pany, that  their  alleged  adoption  of  the  account  as  to  the  300/« 
would  not  affect  the  question,  because  to  entitle  the  defendant 
to  a  verdict  there  must  have  been  a  precedent  consent  of  Es- 
ponda and  Company,  or  subsequently  the  consent  of  the  plain- 
tiffs to  his  retaining  the  money ;  and  it  would  not  do  for  Esponda 
and  Company  and  defendant  afterwards  to  have  made  a  bargain 
without  plaintiffs'  consent  (i),  so  that  the  alleged  adoption  of  the 

(a)  Which  they  could  not  be  if  have  altered  in  the  meantime,  and 
they  had  taken  credit  for  the  300/.  the   balance   be  in  faTour  of  the 

(b)  The  state  of  the  accounts  be-  former.^ 
tween  Enthoven  and  Esponda  might 
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■eoonnt  would  not  per  se  be  evidence :  bnt  his  lordship  finally  1959. 
left  it  to  the  jury  to  say  what  was  the  efiSsct  of  the  account, 
taken  in  conjunction  with  the  other  evidence  in  the  case.  Wat-' 
son  objected  that  the  defendant  was  entitled  to  hold  the  money 
until  a  demand  by  phuntiffe,  and  that  in  the  meantime  Esponda 
and  Company  had  assented  to  his  retention  of  it»  so  that  money 
had  and  received  would  not  lie.  The  Lord  Chief  Justice  re- 
fused to  reserve  that  point,  and  said  it  ought  to  have  been  made 
eailier,  and  he  might  have  amended  the  declaration  if  necessary. 
The  jury  foimd  for  the  plaintiff  the  amount  claimed. 

In  Hilary  Term  Mr.  JVaUon  obtained  a  rule  for  a  new  trial 
on  the  ground  of  misdirection  (a) ;  maintaining  that  the  Lord 
Chief  Justice  ought  to  have  left  it  distinctly  to  the  jury  whe* 
ther  die  conduct  of  Esponda  and  Company  subsequent  to  their 
receipt  of  the  account  had  not  amounted  to  an  assent  to  de- 
fendant's appropriation  of  the  money,  for  that  this  would  have 
precluded  them  from  calling  upon  phdntiffii  for  it.  The  Lord 
Chief  Justice  admitted  that  if  the  understanding  between 
plaintiflb  and  defendant  had  been  that  he  was  to  retun  the 
money  until  called  upon  to  refund  by  some  one  having  a  riglu 
to  call  for  the  money,  this  question  ought  to  have  been  put, 
and  that  it  would  be  for  the  Court  to  say  if  he  had  not  put  it  to 
the  jury. 

Mr.  Seijt.  Byle8{ynih  whom  was  Mr.  Bovilt)  now  showed  cause; 

The  d^endant's  letter  of  the  23rd  October,  1851,  discloses 
an  agreement  between  him  and  the  plaintiffs,  which  made  this 
^  money  had  and  received  to  their  use ; "  for  the  money  was 
to  be  repaid  on  either  of  two  alternatives,  one  of  which  was  their 
being  *'  called  upon  to  refund."  Now  it  was  admitted  that  they 
ttere  ''called  upon  to  refund '^  by  Esponda  and  Company. 
And  the  letter  of  the  latter,  on  their  receipt  of  the  defendant's 
account,  crediting  them  with  this  money,  is  no  assent  to  his 
appropriation  of  it.  This  letter  of  the  defendant  distinctly 
contradicts  the  plea.  [Jervis  C.  J.  And  I  told  the  jury  that 
on  the  general  issue  the  substance  of  the  question  was  the  same, 
viz.  whether  the  agreement  did  not  bind  defendant  to  refund 
irhen  called  upon  either  by  the  creditors  of  Esponda  and 
Company,  or  by  the  plaintiffs."]  As  to  the  question  on  the 
general  issue,  there  was  a  written  contract  by  the  defendant's 
letter  of  October  23rd,  the  terms  of  which  cannot  be  contra- 

(a)  Mr.  WtUton  also  moved  as  on  a  sible  to  discura  the  question  of  law 

Tcrdict  asainst  evidencey   but  the  without  having  recourse  to  the  cvi- 

Conrt  at  Snt  refused  a  rule,  on  that  dence,  that  question  should  be  left 

ground.     There  was,  however^  an  open 
QDdentanding,  thai  M  it  ifB  impos' 


26  1*^  COMMON  LAW  REPORTS: 

1853.        tradictcd  by  parol  eviSlence.     IfFiHiamt  J.   Could  you  haye 
Emthoybn     sued  the  next  day  ?]     Yes ;  and  the  day  before.     ICressweUJ* 
V.  Was  the  money  received  before  then  ?]     The  letter  itself  dis- 

Hammond.  (joagg  that  it  waa  If  there  were  no  contract  before  then^  the 
letter  conclusively  shows  the  money  was  had  and  received  to 
the  plaintiffs'  use  when  first  recdved  by  the  defendant;  and  it 
is  for  him  to  discharge  himself,  (a)  If  there  were  a  contract 
prior  to  the  letter,  it  turns  upon  the  evidence  as  to  the  con- 
struction of  such  contract^  which  was  left  to  the  jury ;  and  in 
either  view  the  plaintiflb  must  retain  their  verdict. 

Mr.  Watson  and  Mr.  Unthank  supported  the  rule.  Money  had 
and  received  to  the  use  of  the  plaintiffs  does  not  merely  mean  mo- 
ney received  belonging  to  the  plaintiffi  but  a  drbt  to  him  for  money 
received  to  his  use.  And  the  right  of  action  does  not  accrue 
until  there  is  a  duty  to  pay  it  to  the  plaintiff.  In  the  present 
instance  the  debt  or  duty  could  not  arise  on  the  original  receipt 
of  the  money  by  the  defendant.  For  by  the  terms  of  his  letter 
relied  on  by  the  plaintiffs,  he  was  entitled  to  retain  it  until  it  was 
found  whether  plaintiffs'  advances  would  not  be  covered,  or 
until  they  were  '*  called  on  to  refund."  Now  on  these  pcnnta 
all  was  then  in  dubio.  The  transaction  was  still  h^fieru  It  was 
uncertsun  whether  either  contingency  would  occur. 

The  letter  of  the  defendant  was  not  a  contract  at  all,  and 
could  be  interpreted  by  the  other  evidence.  '<  CaQed  upon" 
was  equivocal,  and  might  be  shown  to  mean  rightfully  called 
upon.''  Until  a  demand  by  plaintiffs,  they  could  have  no  right 
to  recover  the  money,  and  no  demand  was  made  until  the  end 
of  December.  Before  that  time  Esponda  and  Company  had 
precluded  themselves  from  calling  upon  plaintiffs  to  refund 
and,  consequently,  plaintiffs  lost  the  power  of  demanding  tho 
money  from  the  defendant.  There  was  evidence  of  this  in  the 
conduct  of  Esponda  and  Company  subsequent  to  the  account 
sent  them  by  defendant,  crediting  them  with  this  very  sum ; 
and  this  evidence  ought  to  have  been  left  to  the  jury.  From 
October,  when  the  money  was  received  by  defendant)  until  the 
end  of  December,  when  it  was  demanded  by  plaintiffs,  they 
could  not  have  sued,  for  he  held  it  during  that  time  with  their 
consent ;  and,  in  the  interval,  Espondas  had  so  assented  to  his 
appropriation  of  it,  as  to  put  it  out  of  their  power  to  call  for  it. 

(a)  On  that  h jpothesis  the  special  tain  it  on  certain  terms  before  the 

plea  would '  have  been  required  to  actual  receipt  of  the  money;  so  that 

raise  the  defence,  the  money  having  the  auestion  clearly  arose  on  the  ge- 

been,  before  the  letter,  received  to  neral  issue,  and  it  is  difficult  to  say 

the  use  of  the  plaintifis.    But  the  that  the  right  of  action  arose  before 

evidence  distinctly  showed  that  there  plaintiflTs  demand  of  payment   in 

had  becsi  some  arrangement  to  re*  December,  j 
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[CreBswell  3*  Suppodng  thej  had  expressly  assented  to  the 
defendant's  appropriation  of  it,  without  the  knowledge  of  the 
pldntiffs,  would  thej  thereby  have  discharged  the  plaintiffs  ?] 
Yea.  \^Cre98iDeU  J.  Are  the  authorities  consistent  with  that 
now  ?3  They  show  that  if  A.  be  indebted  to  B.  and  B.  to 
C.J  and  the  parties  agree  that  A.  shall  pay  G.^  the  effect  is,  that 
C.  can  sue  A«  for  money  had  and  received,  and  that  A.  is  dis- 
charged as  i^ainst  B.(a);  and  that  is  the  present  case  in 
sabstance  (6) ;  for  though  there  was  not  originally  the  assent  of 
all  parties,  the  subsequent  assent  of  Esponda  and  Company 
would  have  the  same  effect  \Cre88well  J.  Would  Esponda  and 
Company's  supposed  assent  to  defendant  have  the  same  effect  as 
their  agreement  with  the  plaintiffib?]  Yes.  \Jerm8  C.  J. 
Suppose  they  had  afterwards  sued  the  plaintiffs  for  the  money, 
what  could  the  plaintiiis  have  pleaded?]  Payment ;  settlement 
in  account  will  support  such  a  plea,  (c)  \Jervi8  C.  J.  Surely 
the  plea  would  be  properly  special?]  {d)    The  plaintiffs  might 
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(a)  '^Suppose  A.  owes  B.  1007^ 
snd  B.  owes  C.  100^.,  and  the  thr  e 
meet,  and  it  U  agreed  between  them 
fchal  A.  shall  pay  C.  that  1002^  B/s 
dd>t  it  eztiiiguished^  and  C.  may 
recover  the  sum  against  A.**     Per 
SuBer  J^  Tadoch  t.  Harris,  3  T.  R. 
ISO.    80,  if  in  such  case,  B.  send 
an  order  to  A.  to  pay  it  to  C,  and 
A.  accept  it,  the  result  is  the  same 
(Itrael  r.  Xkngku^  1  H.  Bla.  239.) ; 
wluch  80  far  supports  Watson* $  argu- 
ment, that  it  shows  the  ap^ement 
need  not  be  originally  nmultaneous. 
So  in  a  later  case  the  principle  was 
recognised,  and  it  was  said,  ^*  It  is  an 
accepted  transfer ;  it  was  money  had 
and  reoeired  by  the  operation  of  the 
ogreemeMtT    Per  EUenborough  C.  J., 
WUiiams  ▼.  Everett,   14  East,  587. 
80  in  a  subsequent  case,  where  B. 
had  sent  to  C.  the  account  of  A.*8 
debt,  with  a   memorandum  trans- 
feniiiff  it  to  C,  who  afterwards  as- 
sented to  it,   the  same  result  was 
held  to  follow  hy  force  of  the  agree* 
went    Wilson  r.  Copekad,  IB.  & 
Aid.  228.   So  in  a  similar  case  it  was 
hdd  thai  B.  could  retract  such  a 
transfer  before  his  debtor  A.  had 
oronused  C.  to  pojf  the  money  to 
nim,  but  not  after;  and  that  an  tm- 
jiiM  assent  of  A.,  the  debtor,  to.  the 
arrangement    would    be    sufficient. 
PtrBagki  J.,  Hodgson  v.  Ander- 
son, SB.  &C.  853.    But  in  all  these 
cases  there  has  been  at  some  time  a 
distinct  i^freement  between  all  three 
parties^  and  this  has  been  repeatedly 


held  essential  (Cuxon  r.   Chadleyy 

dB.&C.5940;  and  i^  ^^  been 
required  that  the  intermediate  debt 
should  be  extinguished,  and  thatC, 
the  creditor,  shall  say  to  A.,  ^  I  will 
take  you  as  my  debtor,  and  discharge 
B."  Wharton  v.  Walker,  4  B.  &  C. 
164.  So  in  a  subsequent  case  the 
rule  was  thus  expressed:  ^^If  the 
ihree  a^e  that  A.  shall  be  C.'s 
debtor  instead  of  B.  Per  Tenter* 
den  C.  J.,  Fairlie  v.  Dentofi,  8  B.  C. 
395.  So  in  a  case  in  this  court,  the 
principle  was  put  expressly  on  the 
ground  of  the  assent  of  all  parties  to 
tne  arrangement.  Per  Tindal  C.  J., 
Crowfoot  T.  Oumey,  9  Bi.  375. 
And  the  principle  has  been  recently 
recognbed  in  the  other  courts.  Hutch- 
inson T.  Heytrorthy  9  A.  &  E.  375.; 
Walker  v.  Bostron,  9  M.  &  W.  411. 

(h)  Sed  quare,  Where  was  the 
agreement  between  Espondas  and 
Enthoven,  even  assuming  there  was 
any  between  Espondas  and  Ham- 
mond? Vide  note  above  and  the 
case  dted,  showing  that  all  three 
parties  must  concur  in  the  arrange- 
ment. See  Tibbittv,  Oeorce,  5  A.  &  E. 

(e)  Stewart  v.  Aberdeen,  4M.& 
W.212.;  Ashbeyy.James,U  M. &  W. 
542.;  Clarke  v.  Alexander,  13  L.  J. 
C.  P.  136.  But  then  evidence  would 
be  required  of  the  mutual  settlement 
of  accounts  between  the  parties,  and 
their  joint  concurrence  and  con- 
sent. 

(d)  Sec  such  a  plea  held  bad  for 
not  averring  an  agreement  between 
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1858.        have  pl^ded  that  Hammond  (the  defendant)  was  the  agent  to 
i — »""^      receive  the  money,  and  that  they  had  allowed  him  to  ret^n 
V.  it  absolutely^  provided  Esponda  and  Company  consented  to  it, 

Hakuomik     and  that  they  had  so  assented.  [  Creiswett  J.  Would  not  the  plea 
allege  that  the  agreement  between  Enthovens  and  Hammond  was 
also  between  them  and  Esponda  and  Company  ?]     The  subset 
quent  assent  of  Esponda  and  Company  would  have  the  same 
effect.     [^Creswell  J.     Is  that  supported  by  the  authorities?] 
The  cases  referred  to  were  cases  of  subsisting  debts,  set  off  one 
against  the  other  of  course  by  a  simultaneous  agreement  and 
assent  of  all  the  parties.     But  here  it  has  already  been  shown 
that,  at  the  time  of  the  original  receipt  of  the  money  by  de- 
fendant all  was  in  dubio;  and  it  was  uncertain  whether  a  debt 
would  ultimately  arise  or  not,  so  that  the  assent  of  Esponda  was 
necessarily  subsequent  to  the  arrangement  between  Enthovens 
and  the  defendant.    Still  it  was  strictly  in  pursuance  of  it,  and 
sustained  it,  and  was  consistent  with  it,  and  had  the  same  effect 
as  an  original  simultaneous  assent  would  have  had.  [^fFilliams  J. 
Suppose  Esponda  and  Company  had  sued  Enthovens,  the  pre- 
sent plaintiffs,   for  money  had  and  received;   and  they  had 
pleaded  that  special  defence,  that  the  money  had  been  paid  to 
Esponda  and  Company  by  their  assent  to  Hammond's  appropri- 
ation of  it,  what  evidence  is  there  of  it  ?]     Their  implied  adop- 
tion of  the  account  sent  by  the  defendant.     But  a  precedent 
question  here  arises  upon  the  general  issue,   that  the  money 
had  been  received  pending  the  arrangement  between  Enthoven 
and  Hammond,  so  that  it  was  not  then  received  to  the  use 
of  the  plaintiffs;   and  that  before  this  arrangement  was  ter- 
minated,  Esponda  and   Company  assented    to  the  appropri- 
ation.    [Jervis  C.  J.     Suppose   Esponda  and  Company  sued 
Enthovens    for   money  had  and  received  their  evidence  on 
the  general  issue  would  be,  to  prove  that  the  cargo  had  ar- 
rived, and  had  been  sold  by  Enthoven's  agent,  and  had  realised  so 
much,  what  would  be  the  answer  of  Enthovens  ?]  That  evidence 
would  not  suffice,  looking  at  the  circumstances  which  had  oc- 
curred before  the  sale.     Their  reply  would  be  "  the  money  was 
now  left  in  his  hands  subject  to  your  i^pproval,  and  you  have 
approved  the  arrangement"     [^Williams  J.    Where  would  be 
the  evidence  of  that?]     Their  assent  to  the  account.     [^Z- 
liams  J.     But  on  the  account,  their  observations  lead  to  an 
opposite  conclusion,  for  they  sum  up  by  saying,  that  it  makes 

all  ihepartie$^  to  the  effect  that  the  Patteson  J^  Baillie  v.  Moore^  8  Q.  B. 
plaintiff's  demand  should  be  dis-  490.  And  see  Gifford  y.  Whitaker^ 
charged  by  the  arrangement.    Per     6Q*B.249. 
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them  debtors  to  defendant  by  40/.,  whereas,  if  they  had  under-»  185S. 

stood  the  300JL  was  absolutely  credited  to  them,  they  would  eJJ^^^^ 

have  been  his  creditors  for  260/.]     The  account   ought  to  have  ». 

been  left   to  the  jury.     [^Cresswell  J.     So  it  was    in  sub*  HAiuMwifc 
stance.]  (a) 

Cs£SSW£LL  J.  I  think  this  rule  must  be  discharged.  I  am 
at  a  loes  to  understand  the  alleged  misdirection  of  my  Lord 
Chief  Justice,  for  I  find  that  he  left  to  the  jury  the  questions 
raised  on  the  one  side  and  the  other,  and  that  he  left  broadly 
the  question  of  what  was  the  original  arrangement  between  the 
parties.  If  the  original  agreement  was  as  represented  on  the 
part  of  the  plaintifis,  then  there  is  no  difficulty  in  the  case  unless 
it  be  on  the  point  raised  by  defendant's  counsel  as  to  the  action 
for  money  had  and  received  not  being  maintainable.  This  mo* 
ney  was  part  of  the  proceeds  of  a  cargo  placed  by  the  plaintiffs 
in  the  hands  of  the  defendant  for  sale,  and  the  money  he  re* 
ceiyed  could  be,  but  for  some  intervening  arrangement,  imme^ 
diately  *'  money  had  and  received  to  their  use."  It  is  alleged 
that  there  is  an  intervening  arrangement  that  the  money  should 
not  be  called  for  unless  the  pliuntiffs  were  called  upon  to  pay  it 
by  Esponda  and  Company  or  their  creditors,  or  they  were  not 
covered  by  his  advances.  But  then,  if  the  plaintiffs'  case  was 
right  (and  even  on  the  defendant's  own  version),  the  event  arose  ' 
on  which  he  was  to  pay  over  the  proceeds ;  and  therefore  the 
money  became  had  or  received  to  the  use  of  the  plaintiffs,  and 
this  action  is  maintainable. 

There  remains  the  question  of  fact  which  was  to  be  deter-* 
mined  by  the  jury,  whether  the  original  agreement  between 
Hammond  and  Entliovens  was,  that  the  money  should  be  paid  in 
the  event  of  Enthovens  being  called  upon  to  pay  by  Esponda 
or  their  creditors ;  or  whether  he  was  to  pay  it  in  the  event  of 
Dot  being  covered,  or  of  Esponda  and  Company  being  broken 
np,  and  the  creditors  demanding  the  money.  This  question  was 
left  to  the  jury.  I  should  have  entertained  some  doubt  whether 
the  letter  of  defendant  did  not  preclude  evidence  of  prior  con- 
versation on  the  subject.  However,  the  whole  of  the  evidence 
was  admitted,  and  the  defendant  cannot  complain  of  that,  for 
the  whole  went  to  the  jui^ ;  as  he  contends  it  ought  to  have 
done,  and,  among  other  things,  the  evidence  as  to  the  account 
and  the  supposed  assent  to  it  as  between  Esponda  and  Company 
and  the  defendant.    I  do  not  find  any  point  made  at  the  trial 

(a)  The  lesmed  judge  read  that     ferred  to  thb,  for  which  see  ante 
ptrt  of  tbe  sttmming  up  which  re-     p.  25. 


30  TH£  COMMON  LAW  REPORTS. 

1858.        that  the  settlement  of  aocoant  in  itself  and  bj  itself  was  an 
^jj'^^^     assent  of  Esponda  and  Company,  binding  them  to  the  appro- 
o.  priation  of  the  money  so  as  to  preclude  them  firom  calling  for  it 

^^^^^^^  from  Enthovens.  It  was  merely  used  as  confirming  the  evi- 
dence of  Hammond  as  to  the  ori^nal  verbal  arrangement ;  and 
in  that  view  it  went  to  the  jury  at  the  express  request  of  the 
defendant.  I  do  not  quarrel  with  the  verdict  And  even  if  it 
were  otherwise,  it  is  a  sufficient  answer  to  the  objection,  that  it 
was  not  left  to  the  jury  as  showing  a  conclusive  assent  of  Es- 
ponda and  Company,  precluding  them  from  calling  on  Enthovens: 
but  it  was  not  so  put  at  the  trial ;  and  as  to  this  question  of 
fact,  it  ought  to  have  been  then  made.  And  even  supposing  it 
had  been  then  made,  there  was  no  evidence  to  leave  to  the  jury 
on  that  point.  You  could  draw  no  certain  conclusion  from  the 
account  as  sent  in,  showing  an  appropriation  of  the  3002.  to  the 
credit  of  Hammond.  There  is  an  answer  returned,  not  ad<^ting 
it,  not  mentioning  it ;  but  pointing  out  objections  to  other 
items,  and  concluding  that  they  were  **  indebted  to  the  defendant 
in  40/. ;"  whereas,  had  they  considered  themselves  credited  with 
this  300/.,  they  would  have  been  his  creditors  for  2602.  So  that 
it  should  rather  seem  that  not  only  they  did  not  adopt  or  assent 
to  that  account  (in  respect  to  this  item),  but  repudiated  it.  At 
all  events  there  wns  no  evidence  of  their  adoption  of  it,  and  I 
'    think  there  is  no  ground  for  a  new  triaL 

Williams  J.  I  am  of  the  same  opinion.  I  take  it  for 
granted  that  the  money  in  question  was  not  to  be  regarded  as 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiffs,  until  the  event  happened  of  its  being  called  for  by 
Esponda  and  Company  from  Enthovens  the  plaintiffs;  and  I  also 
will  assume  that  the  objection  was  properly  taken  at  the  trial, 
and  that  though  the  money  was  called  for  by  Esponda  and 
Company,  the  meaning  of  the  agreement  was  "  rightfully  called 
for."  Then  it  is  objected,  that  Esponda  and  Company  had  lost 
their  power  of  calling  for  it,  by  having  assented  to  Uie  money 
being  appropriated  to  the  debt  due  from  them  to^  Hammond 
ihe  defendant.  The  question  then  resolves  itself  into  this: 
whether  there  was  any  evidence  of  that  And  without  saying 
that  there  was  actually  none^  it  surely  was  so  slight  and 
unsatisfactory,  that  it  could  scarcely  have  sustuned  a  verdict  for 
the  defendant. 

Jervis  C.  J.    I  am  of  the  same  opinion. 

Rule  discharged. 

Attorneys  for  the  plaintiffs,  Crowder  and  Maynard\  for  the 
defendant,  Williamson^  Sill,  and  Williamson. 
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COOMB  V.  SYMONS. 
Coram  Jbbyis  C.  J.,  Williams  J.,  and  Talfoubd  J.  Common 

Pleas. 

Declaration  that  plaintiff  delivered  to  defendant  wire  to    a  dlcUu^ttn 
be  galvanized  by  the  defendant  for  the  plaintiff,  for  reward  to  the  charging  that 
defendant  in  that  behalf,  and  the  defendant  had  and  received  of  «<carelessneL 
the  plaintiff  the  said  wire  for  the  puq)08e,  but  conducted  himself  m  and  about 
80  carelessly  and  improperly  in  and  about  galvanizing  the  said  certain  irire " 
wirej  that  the  same  by  and  through  the  mere  carelessness  and  ^^^^J^  y^ 
improper  conduct  of  the  defendant  in  that  behalf  became  and  eTidencc  that 
was  spoilt,  destroyed,   and   useless  to  the  plaintiff,   and   the  SuJ^"bybi^ 
plaintiff  was  prevented  from  performing  a  contract,  made  by  having  expcstHi 
him,  for  the  sale  of  the  said  wire,  and  from  receiving  the  profit  order  to  prc- 
he  would  have  thereby  made.     And  the  plaintiff  claims  25/.         P*f^  '^^?''  ^^^ 

^^  *  •  calvamzin'* 

Pleas: — 1st.  Not  guilty;   and  for  a  second  plea,  "  That  the  process, though 
plaintiff  did  not  deliver  to  the  defendant  wire  to  be  galvanized,  **  ^"*  ^V^' 

*  ,,  ,  ,,,    Muy  to  do  80, 

as  alleged  :*'  on  which  issues  were  joined.     The  action  was  tried  and  no  express 
at  Westminster,  before  the  Lord  Chief  Justice.  ^len^SaUt 

The  evidence  for  the  plaintiff  was,  that  the  wire  had  been  -was  done  care- 

eent  to  the  defendant  to  be  galvanized,  and  received  back  (as    ^^  ^* 

his  witnesses  swore)  broken  and  spoilt.     The  defendant's  case 

:wa8,  that  the  wire  was  sent  in  a  state  unfit  for  the  galvanizing 

process  by  reason  of  greasiness,  and  that  it  was,  therefore, 

burnt  in  a  charcoal  furnace,  which  caused  it  to  be  ''  buckled," 

(as  the  defendant's  witnesses  stated),  but  that  it  was  no  other** 

wise  injured,  and  could  have  been  restored  by  being  hammered. 

In  answer  to  this,  it  was  shown  that  a  portion  of  the  same  wire 

had  been  sent  to  another  house  to  be  galvanized,  and  had  been 

received   back   unii^ured.      The  Lord   Chief  Justice  in  the 

course  of  his  observations  to  the  jury  said,  ^*  Defendant  must 

have  known  that  the  wire  would  have  to  bo  cleaned,  and  if  any 

article  sent  to  him  presents  such  an  appearance  as  that  it  is 

impossible  to  clean  it  without  destroying    it,  he  should  not 

have  applied  the  means  of  destroying  it.     If  the  wire  were 

injured  it  must  have  occurred  in  one  of  two  ways.     If  it  was  in 

such  a  state  when  sent  as  that  it  could,  by  a  proper  application 

of  heat,   be  cleaned,   and  the  ^defendant  applied  irregular  or 

excessive  or  improper  heat,  and  so  injured  it,  he  is  guilty  of 

oeghgence  in  so  doing  it.     If  it  was  in  such  a  state,  that  no 

reasonable  application  of  heat  could  do  it,  then,  ^  in  and  about 

the  doing  of  it  were  they  careful,  or  were  they  right  in  doirig  it  at 
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allf\a)  Was  the  wire  injured  by  an  improper  application  of  the 
known  means  of  deaning  it  ?  If  not,  and  if  simply  the  known 
means  produced  a  'buckling,'  and  that  may  injure  it  to  a 
certain  extent,  there  has  been  no  carelessness  in  the  defend- 
ant But  if  the  deanmg  could  not  be  done  without  applying  too 
much  heat,  the  defendant  takes  the  wire  at  the  risk  of  destroy- 
ing it."     The  jury  found  for  the  plaintiff  damages,  16/. 

Huddlestone  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  (h)  The  Lord  Chief  Justice  told  the  jury  that  it 
was  negligence  and  carelessness  in  the  defendant  to  bum  the 
wire ;  and  that  if  it  would  destroy  the  wire  he  ought  not  to  have 
done  it  But  it  was  the  usual  and  ordinary  mode  of  cleaning 
wire  for  the  purpose  of  its  being  galvanised,  and  there  was  no 
evidence  of  carelessness  or  negligence  in  the  application  of  it. 
[Jervis  C.  J.  The  same  sort  of  wire  was  sent  to  another  party, 
who  galvanised  it  without  spoiling  it]  But  is  it  evidence  of 
carelessness  that  another  man  has  a  better  process  ?  \Jervis  C.  J. 
If  the  burning  destroyed  the  wire,  defendant  was  bound  not  to 
burn  it.]  Was  he  bound  to  know  it  toould  destroy  it  ?  (c)  And 
even  if  he  were,  does  the  declaration  name  that  ground  of  com- 
pkint  (rf)  \Williams  J.  There  are  general  words,  "  careless 
and  improper  conduct  in  that  behalf."]  {e) 

Rule  refused. 


(a)  Qwtfre,  If  in  the  latter  view 
the  declaration  truly  stated  the  in- 
jury ;  ^  ciurelessness  m  and  about  go/- 
vattiiing  the  Baid  whe:'*  ought  it  not 
to  have  been,  want  of  due  skill  m 
undertaking  to  galyanise  what  could 
not  be  galvanis^  without  destroying 
it?  The  distinction  is  important,  not 
merely  with  a  view  to  variance,  but 
because  the  gist  of  the  action  would 
be  totally  different  if  the  latter  were 
the  correct  way  of  declaring.  The 
complaint  then  would  have  been,  not 
want  of  care  but  want  of  shU ;  and 
the  question  would  have  arisen,  whe* 
ther  it  were  the  duty  of  the  owner 
of  the  wire,  or  the  party  to  whom  it 
was  sent,  to  see  if  it  were  fit  to  be 
galvanised  or  exposed  to  heat. 

(b)  That  would  make  the  gisi» 


not  the  ^vanising  carelessly  bat  the 
galvanismg  at  all. 

SOr  was  the  plaintiff? 
^  )  Did  the  pleas  ruse  the  Ques- 
tion r  On  not  guilty  it  has  been 
held,  that  it  is  not  open  to  defendant 
to  prove  that  the  mju^  of  goods 
arose  from  the  plaintidrs  untruly 
representing  their  weight.  Webb  v. 
Page,  6  M.  &  G.  196.  It  would  seem, 
that  if  it  were  not  the  plaintiff's 
duty  to  see  that  the  wire  was  fit  to 
stand  any  proper  degree  of  heat,  the 
defendant  was  liable  on  this  decla- 
ration. If  it  were  the  plaintiff's 
duty,  it  ought  to  have  been  pleaded, 
(e)  "In  that  beJud/r  «;  «•  ."in 
and  about  galvanising  the  said  wire.*' 
See  anie^  note  (a). 
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DAIiTON  V.  MIDLAND  COUNTIES  RAILWAY 

COMPANY. 

Common 

CmroM  JsBYXB  C.  J.|  Cbbswell  J.,  Williams  J.i  and  pueas. 

TaLFOUED  J.  '  1353 

-■■^  jApnl  16« 

XJEBT  hy  a  piarried  woman  for  dividends  on  railway  atock.  A  married 
Declaration  stated  in  the  first  count,  that  "  the  defendants  on  ^^^^  ^ 
the  20th  day  of  January,  a,  d.  1852,  were  indebted  to  the  plain-  way  stock  oat 
tiffin  1002,  for  dividends  due,  and  of  right  payable  from  the  of  her  own  *^^^ 
defendants  to  the  plaintiff  as  the  owner  and  proprietor  of  400/.  cwnings,  can 
consolidated  stock  of  the  said  company,  and  in  50/.  for  interest  dendB  thereon, 
opon  and  for  the  forbearance  of  paoney  due  and  owing  from  the  ^^^i^\  ^"^tate- 
defendants  to  the  plaintiff,  and  by  the  plaintiff  forborne  to  the  ment 
defendants  at  their  request  for  a  long  time  then  elapsed.*'     And 
there  was  a  count  upon  an  account  stated,  "  Which  said  several 
sums  of  money  were  to  be  respectiyely  piud  by  the  defendants  to 
the  plaintiff  on  request,  whereby  and  by  reason  of  the  non-pay- 
ment thereof  an  artonAuM  accrued  to  the  plaintiff ,  ix>  demajid  and 
have  the  same,  &o.     Plea  never  indebted.     Issue  thereon.     The 
canse  was  tried  at  Westminster  before  the  Lord  Chief  Justice, 
at  the  sittings  after  Michaelmas  term,  1852.     It  appeared  that 
the  pfauntii]^  in  1850,  employed  one  Mitchell,  a  stockbroker,  to 
purchase  the  stock,  which  was  conveyed  to  her  by  a  deed,  of 
which  the  following  is  a  copy :  — ^ 

'^  Midland  Railway. 

•'Transfer.     No.  15,084.     Stamp  30*. 

•*  I,  Dora  Delisser,  of  No.  11.  Argyle  Street,  Regent  Street^ 
London,  in  consideration  of  the  stun  of  one  hundred  and  twenty- 
eight  pounds  paid  to  me  by  Ann  Dalton  of  No.  42,  Tufton 
Street,  Westminster,  widow,  do  hereby  bargain,  sell,  assign,  and 
transfer  to  the  said  Ann  Dalton  four  hundred  pounds  consoli- 
dated stock  of  and  in  the  undertaking  called  the  Midland  Bail- 
way,  to  bold  unto  the  said  Ann  Dalton,  her  executors,  adminis* 
tratons,  and  assigns,  subject  to  the  several  conditions  on  which 
I  hold  the  same  immediately  before  the  execution  hereof;  and 
I  the  said  Ann  Dalton  do  hereby  agree  to  accept  and  take  the 
liid  stock,  subject  to  the  conditions  aforesaid    As  witness  our 

c.  L. — VOL.  I.  D 
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lumde  and  bgbIb,  this  30th  day  of  Aprils  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty. 

**  Dora  Dkusser  (L  S.). 
**  Amr  Daltoh  (L.  S.). 

*'  Signed,  sealed,  and  delirered  by  the  above-named  Donh  Deliver, 

in  the  presence  of  Albert  Harbis,  12.  Copthall  Court. 
"  Signed,  sealed,  and  delivered  by  the  above-named  Ann  Dalton,  in 

the  presence  of  C.  Fxarmlbt,  82.  Great  St  Helen's." 

And  the  following  is  a  copy  of  the  certificate  signed  by  the 
secretary:  — 

"  Midland  Bailway  Contois, 

**  Extract  from  the  account  of  the  consolidated  stock  in  the 
books  of  the  Midland  Kiulway  Company :  — 

''  No.  15,084 ;  name,  Ann  Dalton,  widow ;  residence  and 
addition,  42.  Tufton  Street,  Westminster;  amount  of  stock, 
4007. 

'*  I  do  hereby  certify  that  a  deed  of  conveyance  numbered 
from  — ~  to  14,312,  of  4007.  consolidated  stock  of  the  sud 
company,  to  Ann  Dalton,  has  been  deposited  in  the  office  of  the 
Midland  Biulway  Company,  and  registered  in  their  books  as 
above.  *'  L  F.  Bbll, 

«*  Derby,  June  6th,  I860.'*  <*  Secretary. 

The  stockbroker  retiuned  the  coupons  of  the  stock,  which  he 
received  from  the  company,  and  delivered  them  to  one  Estlin, 
foiging  a  transfer  from  the  plaintiff*  to  him ;  which  forged  trans- 
fer was  thus  entered  in  the  stock  ledger  of  the  company. 

Ann  Dalton,  42.  Tufton  Street,  Westminster,  Widow, 

1850,  August  30.  Cr. 

To  stock,  6-152      -        :e400     1850,  June  6th. 

By  stock,  15,084    -        £400 

And  the  transfer  took  place  on  June  12th. 

In  October,  1850,  plaintiff  (who  had  received  one  dividend) 
applied  for  the  dividend  then  due,  and  received  a  letter  from 
the  secretary  informing  her  that  it  had  been  transferred.  A 
correspondence  ensued  between  all  the  parties,  resulting  in  the 
refusal  of  Estlin  to  give  up  the  stock,  and  in  an  offer  on  the  part 
of  the  company  to  retransfer  it  to  the  plaintiff  provided  she 
would  indemnify  the  company,  which  she  declined  to  do.  And 
this  action  was  ultimately  brought,  (a) 

The  jury  found  for  the  plaintiff,  but  in  the  course  of  the  case 
it  transpired  that  she  had  been  married :  that  her  husband  had 


(a)  The  defendants  applied  to  the 
court  for  an  interpleader  role,  that 
the  question  miffht  be  tried  between 
the  plaintiff  and  Estlin.     But  the 


rule  was  refused.  See  the  case  re- 
ported 19  L.  T.  204.  And  see  ScoU 
V.  Midi  A  C  2  Ir.  LawR.  83. 
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been  abroad,  and  had  not  been  heard  of  for  some  years,  and 
that  she  was  sapporting  herself  by  her  own  labour;  and  that  the 
stock  was  purchased  with  her  savings  partly  made  before  her 
marriage ;  upon  which  the  defendant's  counsel  took  the  objee* 
tion,  that  the  husband  ought  to  have  been  joined ,  and  the  point 
was  reserved. 

Mr.  Maeaulay^  in  BSlary  Term  last,  obtainedarule  upon  that 
point  to  enter  a  vercQct  for  the  defendant,  (a) 

Mr.  JFardsworth  and  Mr.  Lttsh  now  showed  cause.  The  point 
could  be  raised  only  on  a  special  plea  either  in  abatement  or  in 
bar^  and  not  upon  the  general  issue.  By  the  New  Bules  (ft),  the 
general  issue  has  the  same  operation  in  actions  of  debt  on  simple 
ocmtnict  as  in  inddntatus  assumpsit,  and  all  matters  in  confession 
and  avoidance  shall  be  pleaded  specially,  as  directed  in  actions  of 
assumpsit  (e) ;  and  in  those  actions  **  the  plea  only  operates  as  a 
denial  in  ^lur^  of  the  express  contract  alleged ;  or  the  matters  in 
fact  from  which  the  contract  is  implied  (cQ,  and  that  all  matters 
in  confession  and  avoidance,  including  those  which  show  the 
transaction  to  be  void  or  voidable  in  point  of  law,  shall  be  spe- 
cially pleaded  ex.  gr.  coverture.^*  Therefore,  if  coverture  of  the 
plaintiff  be  a  defence  in  bar,  it  ought  to  have  been  specially 
pleaded* 

Then,  secondly,  it  is  not  in  bar  but  in  abatement.  In  Befi" 
dixy.  Wakeman{e\  where  in  debt  on  an  annuity  deed  the  plea 
of  coverture  of  the  plaintiff  at  the  time  of  the  contract  was 
held  a  plea  in  abatement ;  it  was  said,  per  Alnnger\C  B.  ^'  Qn 
non  est  factum,  the  plaintiff  would  be  entitled  to  the  ver- 
dict." (jf )  [Jervis  C.  J.  That  is  not  quite  your  case.]  (ff)  It 
is  true  that  the  liability  here  is  alleged  as  the  conclusion  of  law 
from  the  plaintiff's  ownership  of  the  shares :  but  in  Guillard  v. 
Sutton  (A),  it  was  held,  in  an  action  on  a  promissory  note,  that  a 
plea,  that  at  the  time  of  the  making  of  the  note  plaintiff  was 
wife  of  one  A.,  was  a  plea  in  abatement:  and  it  is  clear  that 
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(a)  Mr.  Maeaulay  also  inoTe4  on  the 
eroQod  that  ^'debt**  would  not  lie 
for  diTidendA  of  itock,  and  that  as 
the  signatare  of  the  plaintiff,  as 
transferee,  was  not  genuine,  but  had 
been  forged  bj  Mitchell,  there  had 
been  no  acceptance  by  the  plaintiff; 
bat  the  Court  refused  the  rule  on 
both  these  points,  holding  that 
"debt**  did  lie,  and  that  to  con- 
stitute acceptance  hj  the  plaintiff  it 
was  not  neceasary  she  should  ex- 
ecute tiie  tnuiafer. 

(b)  Reg.  Gen.  H.  T.  4  W.  4.  ii.  8. 
(e)  Beg.  Gen.  H.T.  4  W.  4.  L  1.3. 
[i)  Jerria**  Boles,  129. 


i 


(e)  12M.&W.9r. 

(/)  So,  per  JErskine  J.,  Moss  t. 
SmUh,  1  M.  &  G.  228. 

(e)  Because  there  the  action  was 
on  tne  deed;  here  it  was  on  a  debt 
alleged  to  have  arisen  bj  reason  of 
plaintiff  being  oumer  of  certiun 
stock. 

(A)  3  C.  B.  153.  There  the  plea 
went  on  to  allege  that  the  consiaer- 
ation  for  the  note  was  the  hu8band*s 
monejr  advanced  without  his  know- 
ledge, and  that  the  note  was  held 
without  his  authoritj. 


n  2 
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in  that  case  the  right  of  action  would  suryive  to  the  wife.  So 
here,  the  plaintiff  is  regiatered  as  the  owner  of  the  shares  i 
and,  if  she  surviyed  her  husband,  oould  sue  in  her  own  right  and 
not  as  administrator.  She  was  the  "  meritorious  cause"  of  the 
debt,  the  shares  being  purchased  with  her  own  earnings.  [Jenns 
C.  J.  Still,  her  earnings  after  marriage.]  Partly  befinrek 
[^ffiUiams  J.  It  may  be  a  question  whetheri  assuming  this  not 
to  be  in  abatement  but  in  bar,  it  oould  be  spedally  pleaded : 
for,  by  the  New  Bules,  such  defences  only  can  be  pleaded  as 
confess  a  contract  in  fact ;  now  the  coverture  of  the  defendant 
does  so,  but  not  that  of  the  pliuntiff.]  (a)  But  btf&re  the  New 
BuleS)  coverture  of  the  plaintiff^  mxxBt  have  been  pleaded  whe- 
ther in  bar  or  abatement.  In  PhiUihirk  v.  JPluckwdl  (b),  it 
was  held,  that  on  a  bill  given  to  the  wife  after  marriage  bath 
oould  sue*  So  in  Gates  v.  Madeleg  (e)  it  was  held,  that  such  a 
chose  in  action  survived  to  her  on  her  husband's  death.  Where 
they  both  can  sue,  the  contract  survives  to  the  wife,  and  where 
it  survives  to  the  wife,  the  coverture  is  only  pleadable  in  abate- 
ment* In  other  words,  these  are  cases  of  ehoses  in  action  un- 
reduced into  possession  by  the  husband.  So  in  ScarpeUim  v. 
Atcheeon  (d),  the  coverture  at  the  time  of  the  contract  was  spe- 
cially pleaded,  with  other  facts  constituting  a  defence  after  his 
death  ^vesting  his  marital  right.  {^fViUiams  S*  But  you  must 
contend  that  the  husband  oould  not  have  sued  in  this  case 
alone  ?]  Yes.  [  WUliams  J.  Then  what  contract  do  you  confess 
by  a  special  plea  of  the  coverture  ?]  The  ^*  express  contract  ** 
in  fact  (that  in  the  deed  was  made  with  the  wife)  or  ^  the  wuU- 
ters  of  fact  from  which  the  contract  in  lato  is  impKed,^^  that  is  to 
say,  in  this  case,  are  the  registry  of  ownership,  which,  as 
against  the  defendants,  prove  her  ownership  of  Uie  choses. 
They  actually  declared  the  former  dividends  due  to  her.  A 
special  plea  of  coverture  would  confess  these  facts,  and  avcMd 
them  by  the  fact  of  marriage;  showing  that  in  law  these  fiicts 
did  not  create  a  liability  to  her,  but  to  the  husband  alone. 


(a)  The  words  of  the  New  Rules 
are  general,  "  coverture,^*  Coverture 
of  &e  de/endani  is  an  issuable  plea. 
Sirch  T.  LeaAe,  7  M.  &  G.  877. 

(b)  2  M.  &  S.  393. 

(c)  6  M.  &  W.  8. 

(^O  7  Q.  B.  864.  The  coverture 
there  was  pleaded^  with  averment  of 
his  death  since  the  contracti  and  the 
allegation  that  the  husband  elected 
to  take  the  note  in  his  marital  right, 
and  caused  the  plaintiff  to  indorse 
the  note,  &c.,  ana  the  plea  was  held 
bad  on  demurrer,  for  not  showing 
sufficiently  that  he  had  reduced  it 
into  possession  before  hb  death. 


It  has  been  held  that  on  a  note 
given  before  marriage  the  asainiees 
of  the  husband  oannot  sue  alone. 
Sherringion  v.  Yates  (error),^  12  M. 
k  W.  855.  And  that  receiving  in- 
terest is  not  a  reduction  into  posses- 
sion. Hart  V.  Stephens^  6  Q.  B.  037. 
But  the  transfer  of  stock  to  trustees 
under  a  settlement  after  marriage, 
and  the  taking  a  bond  to  the  trustees 
for  a  note  given  to  the  wife  before 
marriage,  was  held  a  reduction  into 
poBsesston.  Burnham  ▼.  Bemtstt^  9 
Juristi  888. 
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Mr.  AfwiQ^  for  the  defendants^  in  support  of  the  rule.  The  plea 
of  the  pluntiflTs  coyerture  could  not  be  in  abatement,  for  it 
would  ahow  that  there  was  no  contract  with  her.  There  was 
no  express  eontract  in  hct  with  the  plaintiff,  for  there  was  none 
under  seal ;  and  the  defendants  are  a  corporation.  [Jervit  C.  J. 
There  was  a  statutable  contract  hj  reason  of  the  registry  of 
ownership.]  That  is  only  primdfaeu  evidence  of  the  fect» 
which  is  only  one  of  the  facts  whence  the  contract  is  im- 
plied on  this  declaration ;  and  all  the  fects  stated  there  are  in 
issue.  One  of  the  allegations  is,  that  the  plaintiff  was  the  owner 
of  the  shares ;  but  she  could  not  be,  for  she  purchased  them 
with  the  money  of  her  husband.  [Jervii  C.  J.  In  Angus  v. 
Ness  (a)  it  was  held,  that  a  married  woman  continued  share- 
holder, notwithstanding  her  coverture;  does  not  that  sho 
that  she  may  be  an  owner  of  shares  ?]  No ;  it  only  proves 
that  the  husband  was  not ;  it  might  be  that  no  one  was  the 
owner.  [Jervis  C.  J.  But  she  was  a  shareholder  before  mar^ 
riage.]  Then  there  is  no  express  contract  with  the  wife ;  and 
no  implied  contract,  because  the  shares  are  not  hers.  [Jervis 
C.  J.  Could  not  the  plaintiff  have  joined  with  her  husband 
in  suing  on  the  contract  of  sale  made  with  her  by  the  seller  ?] 

Cur.  adv,  vulL 


1658. 


V. 
Hn>LAND 

C0VN1TB8 
Railway 

COKPANT. 


jEBYid  C.  J.  now  delivered  judgment.  The  question  is^ 
whether,  on  the  facts  as  disclosed  in  the  course  of  the  trial, 
the  plaintiff  is  entitled  to  recover  dividends  due  on  stock  stand- 
ing in  her  name.  The  plaintifi^  a  married  woman,  having 
with  money  earned  in  service,  partly  before  marriage  and  partly 
after  marriage,  purchased  400/.  stock  in  the  defendants'  rail- 
way, the  company  accepted  the  transfer  to  her,  and  registered 
her  as  a  shareholder.  She  received  one  payment  of  dividend ; 
but  the  stock  having  been  subsequently  transferred  in  their 
books  to  another  party,  upon  a  forged  order,  she  brought  debt 
on  simple  contract  for  another  dividend  on  the  stock,  of  which 
she  is  rightful  owner.  The  defendants  have  pleaded  never  in- 
debted ;  and  the  question  simply  is,  whether  a  married  woman 
can  recover  dividends.  We  are  of  opinion  that  she  can.  It  is 
a  settled  rule,  that  a  married  woman,  though  incapable  of 
making  a  contract,  is  capable  of  having  a  chose  in  action,  a 
contract  which  will  survive  to  her,  unless  the  husband  reduces 


Apra  22. 


(a)  3  Each.  B.  810.  Hie  wife  had 
there  bouaht  the  shares  with  the 
prodace  «  her  Separate  estate  and 
m  her  own  name,  aad  tha  haahand 
had  attaadad  nwatinga  and  reoaivad 


diyidends  in  her  name.  The  com- 
pany's act,  however,  in  that  case 
contained  a  clause,  that  the  husband 
of  a  female  shareholder  should  not 
be  considered  a  shareholder. 
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^'    i     f     it  into  posseflsioD.   Upon  this  prindple,  we  feel  that  the  plidntiff 
Dalton       -^  ^i^^g  ^^^^g^^   though  a  married  woman,  by  having  become 

Midland      registered  as  a  shareholder  of  the  company,  acquired  a  chose  in 

Railway      ftction,  and  a  right  to  recover  the  dividends ;   a  right  which 

CoupAMT.      ^ould  survive  to  her,  and  which  might  be  put  in  suit  by  her 

husband  and  her  jointly.     This  being  so,  the  non-joinder  of  the 

husband  is  mere  matter  for  plea  in  abatement,  and  therefore 

The  rule  is  discharged. 

Plamtiff's  attorney.  Draper;  defendant's  attorneys,  Parker^ 
Hayes^  and  Twisden. 


THOM  V.  BIGLAND  and  Others. 

EXCHSQUBB. 

AprU  18.  Coram  Farke  B.,  Alderson  B.,  and  Mabtik  B. 

The  declara-      np 

tion  stated  that  X  HE  declaration  stated  that  the  defendants  falsely  and  frau- 
falsely  and  dulently  deceived  the  plaintiff  in  this,  that  the  defendants,  as 
fraudulenUy      brokers  of  the  plaintiff,  employed  by  him  to  purchase  cert^n 

deceived  plain-      .,    -,*  ,a^       ^i*i  .-i.i-i  t        «« 

tiff  in  this,  that  Oil,  falsely  and  fraudulently  represented  to  him,  that  they  had 

^nhe" ii^tlff  pufch^^^d  ^^^  ^^™«  <^^  ^^  ^B  account,  25  tons  of  palm  oil,  to 

employed hy  arrive  by  the  Celma,  at  the  price  of  30/.  per  ton;  and, — after 

fiSwiy  anY  ^  Stating  that  the  plaintiff,  upon  the  fwth  of  the  representation, 

fraudulently  had  entered  into  contracts  for  the  manufacture  of  soap, — averred 

himlhia  they  ^^^»  '^^  f^^^t,  the  defendants  had  not  purchased  any  palm  oil  on 

had  purchased  ^he  Said  terms,  but  on  different  terms,  to  wit,  that  the   said 

five  tons  to  25  tons  were  sold,  and  would  be  delivered  to  the  plaintiff  after 

^v^'c^^h^*  -  *°^  subject  to  the  prior  delivery  of  800  tons  of  palm  oil  from 

as  the  con.  the  said  vessel;  and  that  by  reason  of  her  not  having  800 

Sit^'SIitUy  ^^^'  ^^  P*^*  ^^  ^^®  ^^  *^°®  ^*®  delivered  to  the  plaintiff: 

to  arrive  hy  the    whereby,  &C 

S5"JmL  Plea,  not  guilty. 

prior  dciiyery  Upon  the  trial  at  the  Liverpool  Spring  Assizes,  1853,  before 

That  plaintiff  Martin  B.,  it  appeared  that  the  defendants,  who  were  brokers  at 

was  induced  hy  Liverpool,  had  been  in  the  habit,  for  many  years,  of  purchasing 

tion  to  enter  palm  oil  ou  commission  for  the  plaintiff,  a  soap  manufacturer,  at 

Md^°t*the^  Manchester;  and  that  on  the  11th  of  October  last  they  wrote 

yessei  arriving  to  him,  that  they  had  purchased  for  him,  among  other  things, 

sootooTnoMrt  "  twenty-five  tons,  per  the  Celma,  from  Messrs.  Horsfall  &  Ca, 

of  the  25  tons  at  30/.  per  ton."    When  the  vessel  arrived,  in  the  following 

was  delivered 
to  plaintiff : 

Hddj  1st,  That  the  representation  was  not  fidse,  hut  inaccurate  only ;  and  that,  unless  express 
fhiud  were  proved,  no  action  for  deceit  lay. 

Whether  the  law  merchant  casts  upon  a  broker  the  duty  of  giving  his  principal  an  accurate  and 
fbll  account  of  his  purchases  for  him,  quart  t    But,  assuming  that  it  does,  hda^ 

2ndly,  That,  having  regard  to  the  form  of  the  declaration,  the  allegations  of  &]sehood  and 
fraud  could  not  be  rejected,  and  the  declaration  be  read  as  proceeding  for  the  breach  of  that  duty. 
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months  the  defendants  for  the  first  time  informed  the  plaintiff,    .    1853. 
as  the  fiEu^t  was,  that  the  contract  which  they  had  made  on  his      '      ' 
behalf  was  for  25  tons  per  the  Cehna,  "  after  delivery  of  850  v. 

tons  previonaly  sold,"  and  that  as  the  vessel  had  arrived  with  ^'^^J!^ 
less  than  that  amount  on  board,  the  25  tons  could  not  be 
delivered  The  plaintiff  in  reply  insisted  upon  the  defendants 
supplying  him  with  the  same  quantity  of  oil  at  the  same  price, 
in  accordance  with  the  contract  as  described  on  the  11th  of 
October,  and  upon  the  refusal  of  the  defendants,  brought  the 
present  action.  It  was  admitted  at  the  trial  that  the  defend- 
ants, in  represffliting  the  contract  as  they  had  on  the  11th  of 
October,  had  not  been  actuated  by  any  intention  to  deceive ; 
but  it  was  contended  that  the  action  was  maintainable  without 
proof  of  express  fraud,  as  the  representation  was  felse  to  the 
defendant's  knowledge ;  or,  if  it  was  not  false  but  incomplete 
only,  that  the  declaration  showed,  after  rejecting  the  allegations  of 
fraud  and  falsehood,  a  cause  of  action  against  the  defendants  for 
not  correctly  stating  to  their  principal  the  terms  of  the  contract, 
in  pursuance  of  the  duty  to  do  so,  which,  it  was  ssdd,  was  by  law 
cast  on  them. 

The  learned  judge  nousuited  the  plaintiff,  but  gave  him 
leave  to  move  to  enter  the  verdict  for  him  for  lOoL  (a) 

Mr.  J91  JBiU  (Mr.  Farrer  with  him)  now  moved  accordingly. 
1.  The  all^ation  of  fraud  was  proved :  for  although  the  defend-* 
ants  were  not  influenced  by  any  wish  to  defraud  or  deceive  the 
plaintifl^  yet  their  representation  was  made  concerning  a  matter 
whidi  was  necessarily  within  their  knowledge.  It  was  not  only 
false  in  fisu^t,  but  false  to  their  knowledge :  it  was  calculated  to 
nuslead,  and  it  was  acted  upon  by  the  person  to  whom  it  was 
made.  In  PolMU  v.  Walter  (i)  the  defendant,  having  written,  on 
a  bill  of  exchange,  an  acceptance  as  by  the  procuration  of  the 
drawer,  was  sued  for  ''falsely,  fraudulently,  and  deceitfully" 
representing  that  he  was  authorized  by  the  drawer  to  accept  the 
bill;  and  the  Court  held  that  he  was  liable,  although  the  jury 
found  that  there  was  no  fraudulent  or  deceitful  intention  on  his 
part  In  delivering,  judgment,  the  Court  assented  to  the  doctrine 
that  ''it  is  not  necessary  to  prove  that  the  false  representation 
was  made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff;"  but  that  it  is  "  enough 
if  a  representation  is  made  which  the  party  making  it  knows  to 
be  untrue,  and  which  is  intended  by  him,  or  which,  from  the 
mode  in  which  it  is  made,  is  calculated  to  induce  another  to  act 

(a)  An  application  was  made  at      " negligently "  for  "falsely  and  frau 
the  trial  to  amend,  by  substitttting     dulent^;'*  but  this  was  refused. 

(h)  3B.  &Ad.  114. 
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1853.        on  the  faith  of  it,  in  Budi  a  wajr  as  that  he  may  incur  damage, 
'  and  that  damage  is  actually  incurred."  (a)    [Parke  B.  In  the 

v.  case  referred  to,  the  defendant  had  told  a  falsehood,  and  be 

^'^^^"^  knew  it  to  be  a  falsehood]  Akkrsan  B.  Here  thera  was  no 
falsehood.  The  statement,  so  fiur  as  it  went,  was  perfectly  true.] 
It  was  not  a  correct  account  of  the  contract  The  defendants 
represented  it  to  the  plaintiff  as  providing  that  he  should  have 
25  tons  of  oil,  subject  to  one  condition,  via.  that  the  CeUna 
should  arrive ;  but  the  contract  was  in  fact  subject  to  another 
condition,  viz.  that  the  ship  should  bring  home  more  than  850 
tons.  The  representation  varied  from  the  truth,  and  was  con* 
sequently  false.  [Parke  B.  No.  The  description  waa  incom- 
plete :  that  is  all  that  can  be  said  against  it  The  statemeot  of 
the  defendants,  that  they  bought  25  tons,  to  arrive  by  the  vesseli 
was  quite  true.]  The  defendants  knew  that  the  plaintiff  was  not 
to  be  entitled  to  25  tons  umply,  if  the  vessel  arrived :  they 
knew,  therefore,  that  their  representation  was  not  a  correct 
account  of  the  contract,  and  that  brings  them  within  the  prin- 
ciple of  the  decision  in  Polhill  v.  Walter.  [He  referred  also  to 
Janes  v.  Bright  (b),  and  Evans  v.  Collins  (c).] 

2.  But  even  if  the  allegation  of  fraud  was  not  proved,  it  may 
be  rejected,  and  the  declaration  will  still  show  a  good  cause  of 
action.  For  the  courts  take  judicial  notice  of  the  dutiea  of  a 
broker,  Boorman  v.  Brown  (d) ;  among  which  is  that  of  making  a 
full  and  exact  representation  to  his  principal  of  the  contract 
which  he  makes  for  him  ;  and  the  dechuration  shows  that  he  did 
not  do  this.  [Alderson  B.  Can  it  be  said,  as  a  proposition  of 
law,  that  it  is  the  duty  of  a  broker,  under  every  conceivable 
state  of  circumstances,  to  make  a  statement  of  the  contract  to 
his  principal  ?  Would  he  be  bound  to  do  so,  for  instance,  if  the 
principal  were  present  when  the  contract  was  made  ?  ]  It  may 
be  that  the  broker  is  not  bound  to  give  .any  account,  but  is 
bound,  if  he  gives  any,  to  give  it  accurately.  Omitting  the 
averment  of  falsehood  and  fraud,  the  declaration  shows  a  breach 
of  this  duty. 

Pabkjb  B.  We  think  there  should  be  no  rule  in  this  case. 
The  law  on  this  subject  is  perfectly  well  settled.  If  the  w(mi 
'^  falsely  '*  in  a  declaration,  when  struck  out,  leaves  a  good  cause 
of  action,  it  may  be  rejected,  as  in  the  case  of  a  declaration  on 
the  warranty  of  a  horse  («),  and  as  in  Anderson  v.  Thornton  {f)» 

(a)  3  B.  &  Ad.  123.  P.  540. ;  and  WiUiamtim  Y.AUutm,  2 

(5)  5  Bing.  532.  East,  446. 

(c)  52  B.  804.  (/)  Hil.  T.  IS58,  not   yet   re- 

Id)  3Q.  B.511.  ported.    See  SouOudl  v.   Jiigg,  20 

le)  See  Oreshamy.  Postan^  2  C.  &  L.  J.  C.  F,  145. 
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If hero^  the  Court  Beld,  that  a  plea  to  a  declaration  on  a  poliojr        1959. 
of  insurance,  averring  a  fraudulent  misrepresentation  as  to  the      '      ' 
time  of  the  sailing  of  the  vessel,  waa  supported  without  any  «. 

proof  of  fraud^  as  the  misrepresentation  was  equally  an  answer 
whether  it  was  fraudulent  or  not.  If  this  rule  were  applicable 
in  the  present  case,  we  should  have  to  decide  whether  the  law 
merchant  cast  on  the  brokers  the  duty  of  giving  their  prin- 
cipals a  correct  and  sufficient  account  of  their  purchases  for 
theoL  I  am^  not  prepared  to  give  any  opinion  on  that  point ; 
but  I  greatly  doubt  whether  it  could  be  made  out  that  such  a 
duty  is  cast  on  a  broker  under  all  circumstances. 

Be  that  as  it  may,  however,  the  present  case  is  distinguishable ; 
because  we  cannot  strike  out  the  statement  in  the  declaration, 
that  the  defendants  fraudulently  deceived  the  plaintiff,  without^ 
in  effect,  rejecting  the  whole  declaration.  All  that  follows  that 
allegation  is  a  mere  statement  or  history  of  the  deceit ;  but  if  the 
description  of  the  contract  was  not  fraudulent,  there  was  no 
deceit,  and  the  declaration  was  not  proved.  It  was  admitted  that 
there  was  no  ground  for  imputing  fraud  to  the  defendants ;  and  in 
my  opinion  there  was  no  misrepresentation.  The  case  of  Polhill 
V.  Walter  (a)  was  very  different  It  was  there  decided  that  an 
action  for  deceit  would  lie  against  a  party  who  made  a  state- 
ment which  was  false  in  fact,  and  which  he  knew  to  be  false^ 
although  he  had  no  fraudulent  intention  in  makingMt  But  no 
action  will  lie  for  a  false  misrepresentation,  unless  it  be  false  to 
the  knowledge  of  the  party  making  it,  or  unless  made  with  a 
fraudulent  intention,  with  the  view  of  inducing  another  to  alter 
his  position.  I  believe  this  is  the  true  state  of  the  law  on  the 
subject,  as  finally  settled  in  Collins  v.  Evans  (ft)  and  Ormrod  v* 
HuOu  (c) 

In  this  case  the  question  is,  whether  it  can  be  said  to  be 
fraudulent  to  give  an  imperfect  account  of  a  contract  ?  The 
description  of  it  is  true  as  far  as  it  goes,  but  it  omits  a  part.  I 
do  not  think  that  a  fraudulent  misrepresentation ;  it  is  a  mere 
inaccuracy  of  description. 

However,  we  decide  this  case  simply  on  the  ground  that  the 
declaration  is  in  form  for  a  fraudulent  representation:  the 
essence  of  it  is,  that  the  defendants  were  guilty  of  fraud,  and 
that  it  cannot  be  amended  by  striking  out  the  allegations  on 
that  subjecty  as  it  would  disdose  no  cause  of  action. 

Aldsbsoh  B.    After  the  admission  that  there  was  no  fraud, 

(«)  S  B.  A  Ad.  114.  (c)  14  M.  &  W.  661.'    See  Tdifhr  v. 

W  5  Q.  B.  820.  Aihton^  11  M.  &  W.  401. 

C.  L.— VOL.  I.  E 
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1853.        the  dedantion  is  gone.    There  is  nothing  in  it  to  show  anj 
^'    *     '     cause  of  action. 

o.  Mabtin  B.  concurred. 

Attorneys,  fF.SfH.F.  Sharp. 


^     ^  RE  JOSEPH  LEQGE. 

Bail  Court. 

^pr^^^'  Coram  JusTicB  Coleridge. 

A  banknipt  if     -m  yr 

asked  by  the  Mr.  WILLES  applied  for  a  writ  of  habeas  carpus  for  Joseph 
inhiBexamina-  ^^Sg^f  then  m  the  Queen's  prison,  under  a  warrant  of  commit- 
▼ere  hiTkiteii-  "^®°*  ^^  Conunisdoner  Fane.  The  bankrupt  had  been  brought 
tioDfl  in 'going  Up  for  examination,  under  section  117.  of  12  &  13  Viet.  c.  106., 
*^lfyirf  the  ^^^  committed  under  the  powers  given  to  the  commissioner  by 
question  might  sectiou  260.  On  his  first  examination,  upon  being  asked  what 
dei^  inrl^er-  ^®  ^*^  ^^^®  ^^^h  some  of  his  property,  he  said  that  he  had 
ence  to  the  made  it  over  to  a  person  named  Marshall,  whose  address  he  did 
ofh^uTez-  ^^^  know ;  that  he  was  not  aware  that  Marshall  had  ever  gone 

aminAtion.         ty  any  other  name  ;  and  that  he  had  no  writs  or  warrants  against 

him,  and  that  he  had  sent  his  goods  there  for  the  benefit  of  his 
creditors.  The  commissioner  not  being  satisfied  with  his  an- 
swer, committed  him  to  the  Queen's  prison.  This  was  on  the 
ffth  of  April.  On  the  9th,  he  was  brought  up  again  for  examin- 
ation, and  upon  being  asked  whether  he  wished  to  adhere  to 
his  former  statement,  he  said  he  wished  to  alter  it  in  some 
respects ;  that  the  Marshall  he  had  spoken  of  was  a  relative  of 
his ;  that  his  real  name  was  Marshall  Legge ;  that  he  was  his 
father,  and  lived  at  4.  York  Terrace,  New  Town,  Southampton, 
and  that  all  his  property  was  left  with  him.  The  commissioner 
then  said,  ^'  I  am  not  satisfied  with  that  last  answer :  what  were 
your  real  motives  in  going  to  Southampton?"  To  which  the 
bankrupt  replied,  "  My  sole  motive  was  to  preserve  my  property 
for  the  benefit  of  my  creditors  at  some  future  time,  and  to  pre- 
vent two  or  three  of  them  getting  it ;  I  also  had  an  execution 
issued  against  me,  and  was  also  threatened  by  the  holder  of  a 
50/.  bill."  The  commissioner  not  being  satisfied  with  this  an- 
swer, committed  him  again.  Mr.  fftUes  now  contended  that  the 
bankrupt,  if  he  had  sworn  falsely,  was  liable,  under  section  2d  1. 9 
to  an  indictment  for  perjury,  and  subject  to  transportation  for 
life ;  that  if  the  commissioner  could  commit  in  this  case  it  was 
in  fact  making  him  a  criminal  judge,  and  giving  him  power  to 
imprison  for  life.  A  rule  nisi  having  been  granted  in  substitu- 
tion for  the  habeas  corpus,  it  was  agreed  that  the  question 
should  be  argued  in  this  form. 
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Mr.  Lush  now  shewed  canse.  The  commissioner  most  look  1858. 
at  the  whole  examination  as  a  whole.  In  Exparte  Nowlan  (a)  *  joasnL 
Lord  Kenyan  saysy  **  There  are  no  technical  rules  hy  which  cases  Lbqos. 
of  this  kind  are  determined ;  but  the  question  in  each  particular 
case  isy  whether  answers  given  hy  the  bankrupt  be  or  be  not  suffi- 
dent  to  aatiiBfy  the  mind  of  any  reasonable  person.  It  has  been 
contended  on  behalf  of  tbis  person^  that  the  answers  he  gave  must 
now  be  taken  to  be  satisfactory^  because^  if  they  be  not  true,  he 
may  be  indicted  for  perjury ;  but  how  can  an  indictment  for 
perjury  against  him  be  supported^  when  the  secret  remains  locked 
up  within  his  own  breast  ?  The  creditors  are  not  at  present  fur- 
nished with  any  materials  to  support  such  an  indictment." 
And  Ashtarst  J.  *^  It  would  be  a  ridiculous  ceremony  for  the 
oommissioners  to  go  through  in  examining  a  bankrupt,  if  they 
were  bound  to  give  credit  to  his  account,  however  improbable 
and  absurd  it  might  be,  merely  because  he  has  the  effrontery  to 
swear  to  it.  In  these  cases  they  are  to  exercise  their  judg- 
ment on  the  whole :  ^  the  account  should  be  credible  to  a  judi* 
cial  mind.  In  Exparte  Lord  (b)  the  same  point  is  decided,  and 
the  argument  of  BramweU  as  to  imprisonment  for  life  being 
the  result  of  upholding  the  decision  ia  Exparte  Nowlan^  answered 
by  PoUock  C.  B.  **  That  is  an  observation  which  applies  to 
the  policy  of  the  act  of  parliament,  and  ought  to  be  addressed 
to  the  legislature.  The  bankrupt  acts  have  always  received 
the  construction  stated  by  my  brother  Parke ;  and  though 
occaMonal  hardships  may  have  arisen  irom  it,  it  has  generally 
done  substantial  justice."  In  re  William  Martin  (c)  Erie  J. 
took  the  same  view  of  the  meaning  of  the  section:  Lord 
Eldcn  held  the  same  in  Exparte  Oliver  (d) :  "  It  is  not  sufficient 
that  the  bankrupt  answers  fully,  roundly,  and  positively ;  it  is 
necessary  that  he  should  answer  credibly  and  satisfactorily." 
The  story  the  bankrupt  told  was  evidently  false :  his  object  in 
sending  the  goods  was  to  cheat  his  creditors.  [^Coleridye  J. 
There  is  no  doubt  the  examination  should  not  try  to  entrap  the 
bankrupt ;  it  should  not  crossexamine  him :  the  question  is, 
^  Was  asking  his  motives  in  going  to  Southampton  "  a  fair 
question  ?]  If  the  whole  examination  is  considered  it  was  fair : 
this  question  must  be  considered  in  reference  to  the  previous 
answers :  the  commissioner  could  not  believe  his  statement  that 
be  sends  goods  to  Southampton  under  a  false  name  for  the 
benefit  of  his  creditors. 

Mr.  fFUIee  in  support  of  the  rule.     The  first  commitment  and 


6T.R.IIS.  (c)  4  DowL  and  L.  768. 

16  M.  &  W.  462.  Id)  1  Ro0O»  407. 
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^^^^'  ,  contempt  wm  purged  by  the  second  examination :  the  Court 
Rs  J08KFB  musty  therefore,  look  only  at  the  answers  given  at  the  second 
^^'^^^  examination.  The  commitment  must  not  be  looked  upon  as  a 
punishment :  the  words  of  the  section  limit  the  matters  on  which 
the  bankrupt  is  to  be  examined;  it  is  to  be  touching  ** all  mat* 
ters  relating  to  his  trade,  dealings,  or  estate,  or  which  may  tend 
to  disclose  any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts."  The  object  of  this 
section  is  not  to  torture  the  bankrupt,  but  for  the  purpose  ofob* 
taining  a  full  discovery  of  his  property.  In  the  cases  referred 
to  on  the  other  side,  all  the  questions  had  reference  to  the  bank- 
rupt's property,  and  its  disposal  within  the  meaning  of  the  words 
of  the  section. 

In  JExp.  Lee  (a)  Aldenan  B.  points  out  the  course  the 
commissioner  should  have  taken  in  this  case:  he  should  have 
pressed  the  points  further  that  appeared  at  first  unsatis- 
factory :  <'  if  they  had  pressed  them,  the  bankrupt  might  have 
placed  them  in  a  more  satisfactory  view."  A  single  question  is 
not  sufficient  to  justify  a  commitment;  Walker* s  ease  (&), 
NorrisU  case,  (c)  The  commissioner  must  not  commit  upon  col* 
lateral  questions ;  Exparte  Baxter*  (d)  The  question  must  be  a 
material  one :  one  unsatisfactory  answer  is  not  sufficient  1  the 
matter  should  be  further  sifted:  this  was  decided  by  Harf, 
L.  C.  of  Ireland,  Exparte  Fitzhenry.  {e)  The  language  of  section 
117.  was  different  from  that  of  section  120.;  that  applied  to  the 
examination  of  third  persons.  The  warrant  of  commitment 
should  specify  *'  every  such  question  "  put  to  the  bankrupt  upon 
which  he  is  committed :  the  Court  will  only  look  at  the  ques* 
tions  inserted  in  the  warrant.  [Mr.  Lush  referred  to  the  words  of 
the  proviso,  section  261.]  That  related  only  to  the  party  com- 
mitted who  might  require  the  Court  to  look  at  the  whole 
examination:  the  party  committing  must  show  the  questions 
on  the  warrant :  the  commissioner  is  bound  to  put  a  material 
question,  and,  if  not  satisfied,  to  press  the  bankrupt  until  he  is 
in  a  state  of  contumacity.  The  question,  ''  What  were  your 
intentions  when  you  went  to  Southampton  ?  "  could  not  be  put 
under  section  117.  [^Coleridge  J.  You  must  intend  under  no 
circumstances  could  such  a  question  be  put.  Suppose  the  bank- 
rupt had  told  two  or  three  conflicting  stories,  his  intentions 
might  throw  some  light  on  what  he  actually  did.]  The  bank- 
rupt might  have  had  no  direct  intentions  at  all :  this  question 


(a)  2  Mont.  &  Ayrt.  15.  (d)  7  B.  &  C.  674. 

b)  1  Gi.  &  Jam.  871.  (e)  Molloj,  85. 

2  Jac.  &  W.  487. 
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was  not  decorous ;  it  was  going  too  far  after  the  bankrupt  had        1858. 
made  a  statement  of  the  disposal  of  his  property.  n«  Joan 


Laaam. 


t^  CoLEBiDOB  J.     I  concur  in  the  principles  urged  by  Mr. 
fFUks,  both  as  to  the  manner  and  matter  on  which  the  bank« 
rupt*s  examination  is  to  be  conducted.     The  examination  is 
neither  to  be  too  friendly,  nor  to  be  a  cross-examination,  but 
should  be  full,  fair,  and  searching.     Before  the  warrant  of  com- 
mitment is  made  out,  it  is  necessary  that  the  bankrupt  should 
understand  the  questions  that  are  put,  and  that  the  whole  sub- 
ject be  brought  before  the  Court  without  pushing  it  to  extend 
to  every  possible  question.     With  regard  to  the  matter  it  must 
not  be  rambling  in  all  directions,  but  limited  to  the  subjects  re* 
ferred  to  in  section  117.     Both  manner  and  matter  of  examina« 
tion  though  may  be  modified  by  reference  to  what  has  gone 
before  in  the  mind  of  the  bankrupt  and  commissioner.     Not  a 
word  has  been  said  against  the  first  conmiitment  by  the  com- 
missioner.    On   the  second   examination,  after  having  given 
Dumifestly  unsatisfactory  answers  as  to  what  he  had  been  doing 
at  Southampton  he  was  then  asked,  **  What  were  his  intentions 
in  going  to  Southampton?"  and  weighing  the  answer  he  then 
gave  with  reference  to  what  had  gone  before,  I  cannot  say  that 
the  commissioner  was  wrong  in  adopting  the  course  he  did.     I 
come  to  this  conclusion  with  less  hesitation,  as  the  parties  are 
not  bound  by  my  decision,  but  may  appeal  elsewhere. 

Bule  discharged. 
Attorneys,  lAnUaters  and  Edward  Riifu 


EXPAETE  PLACE  IN  RE  PLACE  v.  POTTS. 
Coram  Pollock  C.  B.,  Parke  B.,  Platt  B.,  and  Mastin  B.    ezchequxs. 

-jtyr  April  15. 

lyLB*  C.  E.  POLL  O  CK  moved  for  a  writ  of  prohibition  to  re-  Prohibition 
strain  the  Court  of  Admiralty  from  proceeding  in  a  bottomry  ^^^^^  ^ 

suit.  Court  of  Ad- 

The  following  facts  appeared  upon  the  aflidavit :  —  ^i^^^Im*^ 

The  owner  of  the  ship  '^  Brilliant,"  on  whose  behalf  this  a  bottomry  suit, 

application  was  made,  on  the  22nd  January  commenced  an  ^e^ obligee  of 

action  in  this  court  against  the  charterer,  for  freight  earned  by  «  bottomrr 

that  Tcssel  on  her  voyage  from  Quebec  to  Newcastle.     The  andft^ight 

master,  however,  had  hypothecated  the  homeward  freight  at  ftgw"*5^*^ 
^,  ,  ^11  .J   freight  m  the 

Quebec  to  secure  necessary  advances :  and  the  bottomry  bond  hands  of  the 

charterer,  si* 

thoogh  an  action  has  already  been  commenced  by  the  shipowner  againat  the  charterer  fbr  ths 

freight 

s  3 
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1853.         not  having  been  discharged  upon  the  arrival  of  the  ship  at 
Exp.  Plact     Newcastle,  the  obligee  instituted  proceedings  in  the  Admiralty 
IN  BE  Placb    Court  after  the  action  had  been  commenced,  and  a  monition  issued 
Potxv.        requiring  the  charterer  to  bring  the  freight  into  court.     It  was 
suggested  that  the  charterer  and  the  obligee  of  the  bond  were 
acting  collusivelj  to  defeat  the  action  brought  by  the  shipowner. 
Mr.  C  JS.  Pollock,    The  action  in  tins  court,  which  is  prior  in 
date,  and  the  proceedings  in  the  Court  of  Admiralty  relate  to 
the  same  subject-matter  of  dispute,  and  the  proceedings  in  the 
Court  of  Admiralty  although  in  reniy  may  be  binding  on  the 
plaintiff,  and  preclude  him  in  his  action  in  this  court.     [Parke 
B.  How  can  the  obligee  of  the  bottomry  bond  enforce  his  rights 
except  by  proceeding  in  the  Court  of  Admiralty  ?]     The  ob- 
jection to  his  now  proceeding  in  that  court  is,  that  an  action 
was  first  brought  in  this  court  for  the  same  freight.     The  plain- 
tiff's ground  for  applying  for  a  prohibition  is,  that  this  court  is 
already  seised  of  the  subject-matter  of  the  suit  in  the  Court  of 
Admiralty.     The  Court,  if  they  see  any  ground  for  thinking 
that  there  is  collusion,  will  prohibit  the  obligee  from  proceeding. 

'  Pollock  C.  B.  We  think  that  there  should  be  no  rule.  If 
the  facts  which  are  now  stated  were  set  out  in  a  declaration  in 
prohibition,  it  would  be  bad  on  demurrer.  If  there  be  any 
ground  for  suggesting  collusion,  an  application  should  be  made 
to  the  Court  of  Admiralty. 

Rule  refused. 
Attorney,  De  Medina. 


KEGINA  V.  THE   METROPOLITAN  COMMIS- 
SIONERS OF  SEWERS. 

Coram  Lord  Campbell  C.  J.,  Wightman  J.,  Eble  J., 
Qukem's  and  Crompton  J. 

Bench. 

iipn/ 16.  Y HIS  was  a  rule  calling  upon  the  Metropolitan  Commissioners 
conferred  by  of  Sewcrs  to  show  cause  why  a  mandamus  should  not  issue, 
^Ae*! i"**!?  directing  them  to  make  their  decree  authorising  payment  out  of 
Vict  c.  112.,  certain  rates,  of  the  amount  of  compensation  and  costs  awarded 
^  sIwSb^^*  to  Edward  Collins  and  Edward  Downs,  by  the  award  of  Mr. 

Act.toaacer-     Jinger. 

tainbyarbitra-  ^ 

tiontheamoiuit  ... 

of  compeiiBation  to  be  paid  to  any  penon  who  lias  sustained  damage  from  the  exeention  of  the 

powers  ofti^e  act,  only  extends  to  cases  where  the  amount  of  such  compensation  is  in  dispate,  and 

not  to  a  case  of  disputed  liability  to  pay  such  compensation. 
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Mr.  TFiUsan  and  Mr  J.  Henderson  now  showed  canse.     Thej-        1653. 
contended  that  Mr.  Ainger  had  no  authority  to  make  his  award.        r»g'ika 
The   affidavits  and  correspondence  showed  that  the  commis-  v. 

doners  had  from  the  first  disputed  their  liability,  on  the  ground  ^^  Comwu- 
thatthey  had  entered  into  a  contract  with  certain  sub-contractors  s^w^Mor 
to  shore  up  the  premises  in  question,  *^  The  Compasses  Inn,"  at 
Richmond,  of  which  Collins  and  Downs  were  the  oMmers.  The 
69th  and  70th  sections  of  the  11  &  12  Vict  c.  112.  gave  the 
power  to  ascertain  the  amount  of  compensation  by  arbitration, 
only  where  the  amount  of  compensation  was  in  dispute,  and  not 
the  question  of  liability.  The  commissioners  had  not  appointed 
an  arbitrator  to  act  on  their  behalf,  and  on  their  failing  to  appoint 
an  arbitrator,  Messrs.  Collins  and  Downs  had  appointed  Mr. 
Ainger  as  arbitrator  to  act  on  behalf  of  both  parties  in  accord- 
ance with  the  provisions  of  the  70th  section.  The  commis- 
sioners did  not  attend  the  arbitrator,  and  he  gave  notice  of  his 
intention  to  proceed  exparte,  and  did  so  proceed.  The  proper 
course  in  this  case  would  have  been  to  have  moved  for  a  manda- 
mus, calling  upon  the  commissioners  to  make  compensation,  and 
if  necessary  to  go  to  arbitration:  then  the  commissioners  might 
have  traversed  that  the  damage  was  sustained  by  reason  of  the 
exercise  of  the  powers  of  the  act ;  the  case  would  have  gone  to 
trial,  and  if  the  jury  had  found  in  the  negative,  there  would  have 
been  an  end  of  the  matter ;  if  in  the  affirmative,  then  a  peremp- 
toiy  mandamus  might  have  issued,  commanding  them  to  proceed 
to  arbitration.  When  once  the  liability  of  the  commissioners 
was  established,  or  settled,  then  the  power  to  arbitrate  under  the 
act  arose,  and  not  until  then.  Rapson  v.  Cubitt(a)y  Reedie  v. 
The  London  and  North  Western  Railway  Company  {V)y  and 
Knight  v.  Fox  (c),  were  cited  to  show  that  the  sub-contractors 
were  liable  in  this  case  for  the  damage  sustained.  [Erie  J. 
The  act  gives  compensation  to  persons  sustaining  damage 
by  reason  of  the  exercise  of  the  powers  of  the  act  In  Lord 
Radnor's  case,  which  was  a  case  under  the  Turnpike  Act, 
the  mandamus  was  to  hold  an  inquisition  to  assess  the  damage, 
if  any,  sustained  by  Lord  Radnor.]  The  liability  must  be  ascer- 
tained by  mandamus  or  action.  Reg.  v.  Corporation  of  War^ 
wicA  (d)  was  also  dted. 

Mr.  Bramwell  and  Mr.  Garth  in  support  of  the  rule.  It  would 
be  strange  if  the  legislature  should  leave  the  question  of  liability 
unprovided  for,  and  only  provide  for  ascertaining  the  amount 

(a)  9  M.  &  W.  710.  (c)  5  Exch.  721. 

{h)  4  Exch.  244.  (d)  10  A.  &  £.  386. 
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IMS.        of  oompenaation.    There  would  be  great  inoonTenience  if  a 
JImdi^       peraon  should  be  required  to  take  two  proceedings  to  obtain 
V,  oompensatioD^  one  to  aecertidn  the  liability  of  the  comnuaaioneiVy 

9MI  CoifjG^  ^®  other  to  determine  the  amount  of  compeniation.  The  com- 
voKBMor  missionerB  ought  to  have  appeared  before  the  arbitrator^  and 
objected  to  the  arbitration  being  proceeded  with.  They  then 
referred  to  the  compensation  clauses  in  the  Lands  Clauses 
Consolidation  Act^  1845,  and  the  Bailway  Clauses  Consolida- 
tion Act,  1845,  and  the  case  of  The  East  and  West  India  Docks 
and  Birmingham  Junction  Raihoay  Company  v.  Gatthe  (a)^ 
where  Lord  TVuro,  in  equity,  held,  that  a  sheriff's  jury^  under 
section  68.  of  the  first-mentioned  act,  had  jurisdiction  to  decide 
upon  the  title  to  compensation,  as  well  as  the  quantum  thereof. 
The  case  of  Beg.  v.  The  Lancaster  and  Preston  Junction  RaU- 
way  Company  (i)  was  also  cited. 

LoBD  Campbell  C.  J.  This  rule  must  be  discharged.  This 
is  a  mandamus  to  enforce  an  award.  The  question  is.  Is  it  a 
valid  award  ?  Is  it  well  made  under  the  circumstances  of  this 
case,  under  the  provisions  as  to  arbitration  contained  in  tbe 
Metropolitan  Sewers  Act?  It  seems  to  me  that  this  mode 
of  proceeding  to  ascertain  the  amount  of  compensation  by 
arbitration  is  expressly  confined  to  cases  where  the  amount 
of  compensation  is  in  dispute.  By  the  express  words  of  the 
69th  section  of  the  11  &  12  Vict,  a  112.,  the  Metropolitan 
Sewers  Act,  it  is  enacted,  that  full  compensation  shall  be  made 
out  of  such  rates,  to  be  levied  under  the  act  as  the  commis- 
sioners shall  by  their  decree  direct,  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  any  of  the  powers  of  the 
act ;  and  in  case  of  dispute  as  to  amount,  the  same  shall  be 
settled  by  arbitration  in  the  manner  provided  by  the  act :  or  if 
the  sum  claimed  do  not  exceed  20L,  the  same  may  be  ascer- 
tained by  and  recovered  before  justices  in  a  summary  manner. 
It  appears  to  me  the  words  of  this  section  of  the  act  confine 
the  power  to  arbitrate  expressly  to  cases  of  dispute  as  to 
amount  of  compensation ;  where  ^e  question  is  one  of  liability, 
the  applicant  is  left  in  the  same  situation  as  if  nothing  had  been 
provided  in  the  act  respecting  arbitration.  This  is  the  plain 
construction  of  the  words :  if  there  be  a  dispute  as  to  liability, 
the  parties  are  left  to  try  ^their  rights  in  the  superior  courts 
either  by  mandamus  or  by  action.  With  regard  to  the  case 
referred  to,  which  was  decided  by  Lord  Truro,  it  is  not  shown 

(a)  20  L.  J.  (N.  S.)  Ch.  217.  (h)  6  Q.  B.  759. 
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that  it  is  applicable  to  the  present  case ;  and  even  if  it  were  soi 
I  should  not  feel  myself  bound  by  it.  With  regard  to  the  com* 
miSBioners  not  appearing  at  the  arbitration  and  objecting  to  the  •- 

proceeding,   I  am  of  opinion  that  they  were  not  bound  to   ^AirCoiannil 
ajqiear* 

WiGHTMAN  J.  I  am  of  the  same  opinion,  and  I  found  my 
opinion  rather  on  the  terms  of  the  act  itself,  than  on  any  ana- 
logy betwixt  this  act  and  the  other  acts  which  have  been  re- 
ferred to  in  the  arguments  of  counseL  The  question  turns 
purely  upon  the  69th  section  of  the  act.  By  the  Tcry  words  of 
that  section  the  power  to  arbitrate  is  confined  in  terms  to  cases 
of  dispute  as  to  amount.  The  question  of  liability  must  be  de* 
termined  by  the  ordinary  rules  of  law.  The  present  proceeding 
is  at  least  premature* 

Eble  J.  The  question  turns  upon  the  arbitrators'  jurisdic- 
tion to  make  this  award,  and  that  depends  upon  the  69th  sectbn 
of  tbe  Metropolitan  Sewers  Act.  That  clause  only  gives  power 
to  arbitrate  in  cases  of  dispute  as  to  amount  of  compensation. 
The  question  of  liability  might  be  tried  under  the  prior  clause : 
the  analc^y  under  the  other  acts  referred  to  is  not  binding  upon 
the  Court  in  this  case ;  and  this  decision  of  the  Court  does  not 
dash  with  decisions  of  sheriffi'  juries  finding  that  no  damage 
has  been  sustained. 

Cboicpton  J.  I  think  the  wrong  course  was  taken.  At  the 
time  the  rule  was  moved  for,  the  point  was  discussed  as  to 
whether  the  rule  was  correct  in  form.  The  course  suggested  by 
Mr.  Watson  would  have  been  the  correct  course  to  have  taken 
in  this  case. 

Rule  discharged,  without  costs. 

Attorneys,  Smythe,  and  Smith  ^  Son* 


THE  QUEEN  v.  THE  RECORDER  OP 

SHREWSBURY. 

Coram  Lord  Campbell  C.  J.,  Eblb  J.,  and  Cbohpton  J.        Qubbn'b 

Bench. 

1  HIS  was  a  mandamus  to  the  Recorder  of  the  borough  of  An  appeal  does 
Shrewsbury,  requiring  him  to  enter  continuances,  and  hear  an  ^^^  ^®  against 
appeal  by  the  Churchwardens  and  Overseers  of  the  parish  of  movaiuntUser^ 
Shawbury,  in  the  county  of  Salop^  against  an  order  for  the  ©fS^^*  wStJ 

and  statement 
Off  ^joonds  of  remoral ;  and  the  non-service  of  snch  notice  and  statement  if  no  ground  of  appeal 
against  the  order.    JRegina  y.  Brixham^  S  A.  &  £•  375.,  oyemiled. 
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1859.       removal  of  George  Harris  and  wife  from  the  parish  of  SL  Chad, 
Thb  QuBor    Shrewebury  to  the  said  parish  of  Shawbuiy.  (a) 

JO.  The  return  stated  that  a  copy  of  the  order  of  removal  was 

Rbcobdbb  or   06i^v^  on  one  of  the  overseers  of  Shawbary»  on  the  24th  of 
SBJuwnrar.    February,  1852,  but  that  no  notice  of  chargeability  and  state- 
ment of  the  grounds  of  removal  were  ever  served : 

That  a  notice  and  statement  of  grounds  of  appeal  were  served 
on  the  overseers  of  St.  Chad  on  the  16th  March,  1852,  and 
that  the  appeal  came  on  to  be  heard  at  the  Greneral  Quarter 
Sessions  holden  for  the  said  borough  of  Shrewsbury,  on  the  12  th 
July,  1852 : 

That  no  removal  of  the  paupers  to  the  parish  of  Shawbury 
had  ever  been  made  or  attempted  to  be  made : 

That,  according  to  the  practice  of  the  sessions  for  the  said 
borough,  it  was  requisite  that  the  respondent's  case  should  be 
first  stated  and  proved,  and  that  the  churchwardens  and  over- 
seers of  the  parish  of  St  Chad  could  not  legally  have  gone 
into,  or  given  evidence  of,  any  ground  of  removal :  — Wherefore 
the  recorder  dismissed  the  appeal  so  brought  on  to  be  heard, 
before  any  notice  of  chargeability  of  the  paupers  and  statement 
of  the  grounds  of  the  removal  had  been  sent  to  or  served  upon 
the  churchwardens  and  overseers  of  the  said  parish  of  Shaw- 
bury ;  and  for  the  causes  aforesaid  the  recorder  returned  that 
he  had  not  proceeded,  and  ought  not  to  proceed,  to  hear  and 
determine  the  appeal 

Demurrer  to  the  return  and  joinder  thereon. 

Mr.  Pashley  (Mr.  Archbold  with  him),  in  support  of  the  de- 
murrer. This  case  turns  upon  the  question,  whether  the  case  of 
Reg.  V.  Brixham  (b)  is  rightly  decided  or  not :  a  notice  of 
chargeability  accompanied  by  grounds  of  removal  not  having 
been  sent,  that  is  an  omission  to  perform  a  statutory  requisite 
to  the  validity  of  the  order,  a  right  of  appeal  against  which 
arises  on  service  of  it. 

The  respondents  say  there  is  no  grievance  until  notice  of 
chargeability  accompanied  by  the  other  necessary  documents  is 
served ;  and  that,  until  that  time,  there  is  no  jurisdiction  to 
entertain  an  appeal ;  but  the  effect  of  not  appealing  against  an 
order  so  served  would  be,  that  it  would  remain  in  force,  and 
might,  perhaps,  be  executed  twelve  months  afterwards.  The 
decision  in  Reff.  v.  Brixham  has  been  acted  on  for  several  years, 
and  has  been  found  very  convenient,  the  respondents  not  being 
estopped  from  removing  again,  as  the  settlement  cannot  come 
in  question  on  an  appeal  so  decided. 

(a)  The    caae   on    sranting   the  (()  S  A.  &  E.  875. 

inaxidamus    is  reported  in  22  L.J. 
(N.  S.)  M.  C.  2. 
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The  atats.  13  &  14  Cha^.  2.  c  12.  b.  2.  and  8  &  9  Will  3.         18^S. 
c.  60.  gave  an  appeal  to  persons  aggrieved  by  the  judgment,    r|«„  qukev 
either,  it  is  submitted,  by  service  of  the  order,  or  by  removal  of         j^ 
the  pauper  under  it.     Then,  in  1834,  by  the  79Ui  section  of  BBooBDBm  ov 
4  &  5  WilL  4.  c  76.,  the  removing  parish  was  required  to  send   SaiaireBraT, 
a  notice  of  chargeability,  accompanied  by  a  copy  or  counter- 
part of  the  order,  and  a  copy  of  the  examinations ;  and  the 
Court  has  held  under  that  statute,  that  the  service  of  the  notice 
of  cfaai^eability,  &c.,  constituted  a  grievance  against  which  the 
other  parish  might  appeal,  or  that  they  might  wait  until  the 
actual  removal  of  the  pauper.     So  the  law  remuned  until  the 
11  &  12  Yict  c.  31.  &  9.,  which  provided  that  no  appeal  shall 
be  allowed,  unless  notice  of  such  appeal  be  given  within  twenty- 
one  days  after  the  sending  of  a  notice  of  chargeability,  and 
statement  of  grounds  of  removal.     \_Erle  J.     The   question 
turns  on  that  statute;  the  case  of  Reff,  v.  Brixham  was  be- 
fore it.     The  words  are,  "no  appeal  shall  be  allowed,  if  notice 
be  not  ^ven  within  the  space  of  twenty-one  days  after  the 
notice  of  chai^eability  and  statement  of  the  grounds  of  removal 
shall  have  been  sent ; "  that  is  the  point  against  you.]   The  Poor 
Law  Amendment  Act  and  subsequent  statutes  are  by  section 
11.  all  to  be  construed  together.    The  only  question  throughout 
the  case  has  been,  whether  Reg.  v.  Brixham  could  be  sup- 
ported :  then,  taking  the  acts  together,  the  legislature  supposes 
the  documents  all  to  be  sent  at  once,  and  a  grievance  arises  if 
any  one  be  sent  which  gives  notice  of  the  order.     [Erie  J.     If 
notice  of  chargeability  be  sent  without  the  order,  would  there 
be  an  appeal  then?]     It  is  submitted  there  would,  as  that 
would  be  notice  of  the  order,  although  not  in  so  formal  a  way 
as  by  serving  a  copy  of  it     Rex  v.  Monks  Risborough  (a)  rules 
that  the  next  session  after  service  of  the  order  is  the  next 
practicable  sesnon  for  the  appeal.    So  in  Millbrook  v.  St  JohiCs^ 
Southampton  (£),  where  it  was  sought  to  quash  an  order  of  sessions 
on  appeal,  because  the  appeal  was  made  to  the  second  sessions 
after  the  date  of  the  order  of  removal,  the  Court  observed  that, 
perhaps,  the  order  was  not  served  till  after  the  first  sessions,  . 
and  refused  to  quash  the  order.     {Erie  J.     It  would  be  per- 
fectly nugatory  to  quash  an  order  on  such  an  objection  as  this, 
as  the  respondents  might  go  immediately  before  the  justices 
and  obtain  a  new  order.]     That  would  not  follow,  as  the 
cluugeability  frequently  lasts  but  a  very  short  time ;  and  if  the 
i%ht  of  appeal  does  not  arise  on  service  of  the  order,  it  would 

(a)  2  Bot^  p.  744.  pL  954.       (()  Ca.  Settlement  and  Bemoval,  4th  ed.  pi.  88. 
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IMS.        not  arise  until  the  third  doeament  was  sent,  and  the  time 
Thb  Qoxbm    lio^ted  for  the  appeal  would  then  begin  to  run. 

^-  Mr.  Scotland  in  support  of  the  return.     A  right  of  appeal  is 

Rboobdui  ov    a  statutory  right,  which  cannot  be  given  by  implication,  and  it 
SaBBwtBUBT.    {g  necessary  to  examine  the  words  of  the  statute  to  ascertain 

under  what  conditions  and  circumstances  it  is  given.  Now  it 
appears  upon  the  return,  that  the  order  alone  was  served,  and 
if  the  appeal  had  proceeded,  the  respondents  could  not  have 
been  allowed  in  any  way  to  go  into  the  merits  of  the  case.  On 
the  argument  in  Reg,  v.  Brixham  the  point  now  raised  was  not 
taken,  but  the  whole  contention  there  was,  that  the  omission  of 
the  notice  was  a  matter  touching  removability  only. 

The  first  statute  as  to  appeal  is  13  &  14  Chas.  2.  c  12. ;  and 
if  it  is  established  that,  before  the  passing  of  the  Poor  Law 
Amendment  Act,  the  mere  service  of  the  order  did  not  con- 
stitute a  grievance  which  might  be  appealed  against,  it  will  go 
&r  to  establish  the  point  contended  for  by  the  defendant  in  this 
case.  The  order  is  called  a  warrant  to  remove,  and  the  proper 
mode  would  be  to  treat  it  as  a  warrant.  The  pauper  himself  had 
no  power  to  appeal  until  removed ;  the  actual  removal  was  essen* 
tial  to  the  grievance.  In  Rex  v.  Norton  (a)  it  was  held,  tiiat 
the  appeal  must  be  to  the  next  session  after  the  parties  find 
themselves  aggrieved,  which  is  not  till  the  removal ;  and  in  a 
later  and  stronger  case.  Rex  v.  77he  Inhabitants  of  St.  Mary- 
lebone  (b),  on  a  suspended  order  under  35  Geo.  3.  c  101.,  Lord 
Ellenborouffh  says,  "  Before  the  stat.  35  Geo.  3.  there  was  no 
grievance  to  the  parish  to  which  the  order  of  removal  was  made 
until  it  was  executed ;  but  that  statute  attaches  a  contingent 
consequence  to  the  order  itself  in  this  case,  which,  coupled  as  it 
is  with  the  order  for  payment  of  costs,  makes  it  a  grievance, 
though  the  pauper  died  before  any  removal  took  place.**  It 
appears,  then,  that  except  on  suspended  orders,  there  was  no 
liability  on  the  appellant  parish  until  the  removal.  Nor  would 
the  order  furnish  any  evidence  ag^nst  the  appellant  parish, 
unless  it  was  so  executed  as  to  give  a  right  of  appeal  against  it 
Nor  would  the  statute  have  been  complied  with  without  re* 
moval,  as  it  was  a  warr&nt  to  remove.  Then  the  act  of  8  &  9 
Will.  3.  c.  30.  s.  6.  provides  that  the  appeal  shall  be  to  the 
quarter  session  for  the  county  wherein  the  parish  from  whence 
such  poor  person  shall  be  removed  doth  lie ;  and  it  appears  from 
this  that  the  legislature  must  have  understood  the  removal  to 
be  the  grievance  against  which  the  parish  was  to  appeal.     The 

(a)  2  Str.  SSI.  (5)  13  Esst,  51 
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49  Geo.  3.  c.  124,  8.  2.  givea  a  right  of  appeal  against  a         HtfS. 
Buipended  order  on  service  of  it  s  but,  if  mere  servioe  was  suffi*    •j^Tonnyr 
dent  before,  this  provision  was  unnecessary,  «* 

It  is  then  submitted  that,  under  the  old  statutes,  removal  was  rbcobdsb  ov 
necessary  to  give  any  right  of  appeal,  and  the  Poor  Law  Amend-  Shmw isumr. 
ment  Act  for  the  first  time  gave  an  appeal  on  service  of  the  order 
with  certain  other  documents.  The  4  &  5  Will  4.  o.  76.  s.  78. 
enacts,  that  no  poor  person  shall  be  removed  until  twenty-one 
days  after  the  service  of  a  notice  of  chargeability,  accompanied 
by  a  copy  or  counter  part  of  the  order,  and  a  copy  of  the  ezami«> 
nations,  not  on  service  of  the  order  only.  The  notice  of  charge*- 
ability  is  the  important  document,  and  its  service  is  the  date 
from  which  the  twenty-one  days  are  to  run ;  and  s.  84.  enacts, 
that  the  parish  to  which  the  pauper  is  finally  adjudged  to  belong 
shall  be  liable  to  pay  the  expense  of  the  maintenance  of  the 
paaper  '^  from  such  time  only  as  notice  of  chai^eability  shall 
have  been  sent.**  So  that  in  this  section  again  the  only  docu* 
ment  mentioned  is  the  notice  of  chargeability. 

In  Reg.  v.  Justices  of  Salop  (a)  it  was  held  by  LUtUddk  J., 
that  an  appeal  still  existed  against  the  actual  removal,  and  that 
the  appellants  were  not  aggrieved  until  removal,  notwithstanding 
the  Poor  Law  Amendment  Act ;  and  shows  that  it  was  never 
considered  that  mere  service  of  the  order  was  a  grievance  con* 
ferring  a  right  of  appeal.  In  Reg,  v.  The  Justices  of  the  West 
Biding  (b)  it  was  held,  that  appellants  might  give  notice  of 
appeal  after  the  expiration  of  twenty-one  days  from  the  ser- 
vice of.  the  notice  of  chargeability  and  before  they  were 
aggrieved  by  actual  removal.  And  in  the  case  of  Reg.  v.  The 
Beeorder  of  Leeds  {c)  the  full  Court  upheld  both  the  preceding 
decisions,  and  held  that  the  parish,  served  with  a  notice  of 
chargeability,  &c.,  might  appeal  either  on  such  service  or  upon 
actual  removal. 

Then  follows  the  statute  of  11  &  12  Vict  c.  0.,  by  which 
the  right  of  appeal  is  now  entirely  regulated ;  and  it  is  no  longer 
necessary  to  look  to  former  acts.  The  words  are,  **  No  appeal 
shall  be  aUowed**  if  notice  of  such  appeal  be  not  given  within 
the  space  of  twenty-one  days  after  "  the  notice  of  chargeability 
and  statement  of  the  grounds  of  removal  shall  have  been  sent  ;*' 
and  there  is  no  mention  of  service  of  the  order.  This  is  as  strong 
a  statutory  exposition  of  the  grievance  as  can  well  be ;  and  it  is 
nihmitted,  that  as  before  the  Poor  Law  Amendment  Act  there 
was  no  grievance  until  removal,  there  is  since  that  act  no 

ff)  e  Dowl.  28.  (c)  8  Q.  B.  623. 

W  2  Dowl.  &  L.  488. 
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1859.        days  oomit  from  that  sending.     To  mj  mind  the  same  state  of 

TSmi  Q^r«Bfr    things  existed  before  that  statnte,  and  I  do  not  concur  in  the 

«•  case  of  lUff.  v.  Brirham.     In  practioe»  before  the  Poor  Lav 

RacomDxm  ov   Amendment  Act,   the  judgment  was  executed  when  the  re- 

teMwnuBi;  moval  took  place,  and   the  statutes  as   to  suspended   orders 

well  support  that  riew.  By  the  4  &  6  WiU.  4.  c  76.  s.  7d. 
no  doubt  it  was  intended  to  prevent  removal  until  the  esse 
was  determined ;  but  the  Courts  held  under  that  statute  that 
there  was  a  right  of  appeal  either  on  service  of  the  notice  of 
ohargeability,  &c,  or  upon  the  removaL  That  state  of  things 
was  put  an  end  to  by  11  &  12  Viet  c  31.  s.  9.;  and  the  appeal 
was  absolutely  required  to  be  made  within  twenty-one  days 
fix>m  the  sending  of  the  notice  of  chargeabllity,  &c.  It  is  dear 
that  convenience  is  strongly  on  the  side  of  this  judgment ;  for  if 
the  non*servioe  of  a  notice  of  ohargeability  were  held  to  be  a 
good  ground  of  appeal,  the  appellant  would  succeed  without  try- 
ing any  material  question,  as  the  respondents  might  immediately 
have  gone  before  two  justices  and  have  obttdned  a  new  order, 
and  the  legislature  can  hardly  have  contemplated  the  giving  a 
right  of  appeal  under  such  circumstances. 

Crompton  J.  When  this  case  came  before  me  in  the  Bail 
Ck)urt,  I  was  much  struck  by  the  argument  on  the  part  of  die 
defendant^  and  could  not  see  a  good  answer  to  it ;  but  as  I  felt 
that,  sitting  alone,  I  could  not  overrule  a  dedsion  of  the  full  Couri^ 
I  rather  encoun^ed  the  parties  to  carry  the  case  further;  and 
I  am  satisfied  by  the  argument  to-day,  that  there  is  no  grievance 
giving  effect  to  the  statutory  right  of  appeal  until  the  service 
of  the  notice  of  ohargeability.  Previously  to  the  4  &  5  WilL  4 
c«  76.  there  was  no  grievance  (except  on  suspended  orders)  until 
removal ;  and,  under  the  latter  statute,  it  se^ns  to  me  there  was 
none  until  service  of  the  notice  of  chaigeability;  and  this  is 
still  more  clear  under  the  11  &  12  Vict  c  31.  s.  9.,  which  treatB 
the  sending  of  the  notice  of  ohargeability,  and  statement  of  the 
grounds  of  removal,  as  the  grievance  irom  which  the  time  fen* 
appealing  is  to  be  calcukted. 

Judgment  for  the  defendant 
Attorneys,  Clarke,  Gray,  jr  Woodcock,  and  Harvey  B.  Jmn. 
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1853. 

FBOMONT  V.  ASHLEY  AND  WIPE.  """"     ' 

Qfram  Campbbll  C.  J.,  Coleridge  J.,  and  Ekle  J.  BENcnf 

X  HIS  was  an  action  for  goods  sold  and  delivered  to  the  wife  a  special  in- 
before  her  marriage  with  her  now  husband.  dowement  on  a 

At  the  trial  of  the  cause  before  Lord  Campbell  C.  J.,  at  mons,  under 
the  sittings  in  Middlesex  after  last  Michaelmas  Term,  a  witness  JJ^**  ^^'  ^j^^ 
was  called  to  prove  the  delivery  of  goods  to  defendant's  wife  in  Procedure  Act, 
1851.     Upon  this,  the  defendant's  counsel  objected  that  such  ]^e'foo^^M 
evidence  was  inadmissible,  as  there  was  a  special  indorsement  particoian  of 
on  the  writ  under  the  Common  Law  Procedure  Act  (1852),  v^J^wUh^Uie 
15  &  16  Vict  c  76.  8. 25.,  schedule  A,  No.  4.,  containing  par-  declaration 
iiculara  of  the  plaintiff's  demand,  in  which  there  was  no  delivery  former  rules, 
of  goods  mentioned  subsequent  to  October  1850,  and  said  he  andthedeii- 
could  prove  that  down  to  that  time  the  female  defendant  was  particulars 
the  wife  of  another  man.     The  plaintiff's  counsel,  on  the  other  J^^J^^"*  *? ^h'*" 
hand,  showed  that  another  particular  of  demand  had  been  de*  Court  or  a 
livered  with  the  declaration,  stating  the  action  to  have  been  i^Sr^jj^^* 
brought  to  recover  63/.  7  s.  Id,  for  goods  sold  and  delivered  to  which  is  waived 
the  female  defendant  before  her  marriage  to  her  present  husband,  pi^^^^!^.^^'^^ 
without  stating  any  dates.     The  Chief  Justice  thought  the 
evidence  was  not  admissible,  but  that  there  might  be  an  amend- 
ment and  adjournment  on  payment  of  costs :  but  this  was  not 
accepted  by  the  plaintiff's  counseL     Thereupon  a  nonsuit  was 
entered ;  and  a  rule  having  been  obtained  to  show  cause  why 
that  nonsuit  should  not  be  set  aside  and  a  new  trial  had, 

Mr.  fK  H.  Watson  and  Mr.  Creasy  now  showed  cause,  re- 
tnindifig  the  Court  that  they  had  not  opposed  the  amendment 
offered  by  the  Chief  Justice.     The  case,  on  the  part  of  the 
plaintiff^  was  very  precisely  stated  in  the  indorsement  on  the 
writ;  it  was  for  the  exact  sum  contained  in  the  second  par- 
ticular, and  the  dates  of  the  several  items  were  given  most 
precisely.     The  25th  sect,  of  the  act  was  a  very  stringent 
provision  in  favour  of  plaintiffs,  of  which  the  plaintiff  in  this 
case  had  availed  himself,  according  to  schedule  A.,  No.  4. 
Under  the  former  rules  of  practice  he  must  have  delivered 
particulars  with  the  declaration;   but  under  the  late  statute, 
where  there  is  a  special  indorsement,  the  act  provides  that  '^  the 
indorsement  shall  be  considered  as  particulars  of  demand,  and 
no  further  or  other  particulars  of  demand  need  be  delivered, 
unless  ordered  by  the  Court  or  a  judge."    Under  the  old  rule, 
irlien  particulars  of  demand  were  delivered  with  the  declaration, 
(hey  became  part  of  the  proceedings  in  the  cause.     The  rules 
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^  ^^^'  ,     required  they  should  be  delivered  with  the  declaration  and 
Fbomomt     annexed  to  the  Nisi  Prius  record,  and  a  proceeding  in  the  caufle 
^-  cannot  be  altered  or  amended  without  the  authority  of  a  judge ; 

citing  Brown  v.  fFattt.  (a)  In  this  case  the  plaintiff  is  ex- 
onerated from  the  delivery  of  any  particulars  with  the  declara- 
tion by  the  statute.  [I^ord  Campbdl  C.  J.  The  new  act  seems  to 
put  a  special  indorsement  on  the  writ  in  the  place  of  particulars 
to  be  delivered  with  the  declaration.]  It  does  so;  and  even 
assuming  that  view  of  the  act  to  be  wrong,  the  second  parti- 
cular is  identical  with  the  first,  and  refers  to  the  other.  It  is 
necessary  that  this  provision  of  the  act  should  be  strictly  in- 
terpreted ;  for  supposing  two  claims  to  be  made  by  a  phuntiff, 
one  in  1850  and  one  in  1851,  the  defendant  looks  to  the  claim 
in  1850,  and  knows  that  he  has  a  perfectly  good  defence;  but 
the  plaintiff,  speculating  on  the  action  not  being  defended,  in- 
dorses his  writ  for  that  claim,  but  is  foiled  by  defendant's  ap- 
pearance, and  it  will  not  do  to  try  the  clause  on  that  claimj  and 
he  then  delivers  particulars  of  that  in  1851,  and  so  takes  an 
unfair  chance  of  establishing  an  unjust  claims  and  a  great  door 
for  fraud  would  be  opened  if  the  defendant  should  be  allowed  to 
do  what  he  has  attempted  here.  On  the  other  handj  if  a  mistake 
be  really  made,  he  may  take  out  a  judge's  order  to  amend  the 
indorsement,  or  to  be  at  liberty  to  deliver  other  particulars,  on 
which  the  judge  might  probably  order  that  the  defendant  should 
be  at  liberty  to  pay  the  debt  on  the  terms  of  the  original  in- 
dorsement. Bule  Ifo.  19.  of  Hilary  Term,  1853,  was  not  in 
force  at  the  time  of  the  trial,  but  throws  light  on  the  subject, 
and,  as  far  as  it  goes,  is  in  defendant's  favour. 

Mr.  Udall  in  support  of  the  rule.  The  question  is,  whether 
the  particular  delivered  with  the  declaration  is  a  nullity  or  not 
And  it  is  submitted  that  the  proper  construction  of  the  25th 
section  of  the  Common  Law  Procedure  Act  is,  that  a  particular 
should  be  indorsed  on  the  writ,  so  that  if  there  is  no  appearance, 
judgment  may  be  signed  under  section  27«i  but  that  if  an  ap- 
pearance be  entered,  the  indorsement  shall  stand  good  as  a 
particular  of  demand.  If  nothing  could  be  tried  under  the  declara- 
tion beyond  what  is  indorsed  on  the  writ,  the  declaration  is  of  no 
use  after  a  special  indorsement.  [£'r/e  J.  How  is  that  diffi- 
culty got  rid  of  by  delivering  an  additional  particular  besides  a 
superfluous  indorsement  ?]  You  may  vary  the  claim  under  tlie 
declaration,  and  great  difficulties  will  arise  if  no  further  parti- 
culars can  be  delivered  without  a  judge's  order.  The  section  in 
question  applies  to  a  great  many  subjects,  [Lord  Campbell  C.  J. 
Can  you,  of  your  own  authority,  alter  your  power  of  giving  evi- 

(a)  1  Taunt.  353. 
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deoee  <m  the  trial  ?]  The  old  rules  were  in  full  force  at  the 
time  of  the  trials  and  rule  6.  of  T.  T.  1  Will  4.,  requires  the 
partiottlara  to  be  delivered  with  the  dedarationi  and  there  are 
no  words  in  the  new  act  forbidding  that  to  be  done.  Moreover 
it  is  dear  the  defendant  was  not  misled :  the  object  of  delivering 
particulais  is,  that  the  defendant  shall  have  notice  of  what  is  to 
be  tried ;  here  be  had  a  distinct  notice  that  the  fuU  particulars 
would  exceed  five  foliosi  and  he  pleaded  to  the  declaration  five 
days  afterwards.  Then  at  the  most  this  was  an  irregularity 
which  is  waived  by  subsequently  taking  a  step  in  the  cause, 
and  tbb  has  been  distinctly  held  with  regard  to  particulars  of 
demand,  WallU  v.  Anderson  (a),  whichVas  the  case  of  a  waiver 
of  an  irregularity  in  the  delivery  of  particulars  of  demand. 
Then  could  the  defendant  waive  this  irregularity,  if  it  be  one  ? 
it  is  only  doing,  without  a  judge's  order,  that  which^  ex  concessit, 
might  have  been  done  with  it.  The  test  of  what  is  mere  irre* 
gularity  is  whether  it  can  be  waived  or  not;  Garratt  v« 
Hooper  (A),  Holmes  v.  Russell  (c),  is  to  the  same  efiect.  This 
particular  is  no  part  of  the  record.  [Erie  J.  referred  to  Jones  Vt 
Fowler  (<f),  in  which  a  declaration  having  been  delivered  with 
particobun  of  demand  wrongly  entitled,  the  plaintiff  two  days 
afterwards  delivered  a  fresh  particular  properly  entitled,  which 
the  defendant  |accepted,  and  the  plaintiff,  for  want  of  a  plea 
within  four  days,  signed  judgment,  and  the  Court  held  the  judg- 
ment to  be  regular,  the  accepting  the  amended  particulars  being 
a  waiver  of  the  objection  to  the  first] 

Mr.  UdaU  was  here  stopped  by  the  Court,  and  the  rule  was 
nmde  absolute* 

Attorneys,  Roberts,  Barrow,  ^  WardeU,  and  E.  Clarke, 
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(a)  Moo.  k  MaL  291. 
Ih)  1  Dowl.  28. 


\ 


c)  9  Dowl.  487. 
(0  4  Dowl.  232. 


KEGINA  V.  MANKLELOW. 
Coram  JfiBVis  C.  J.,  Pakke  B.,  Aldekson  B.,  Cole-      c^wal 

B1D6£  J.,  WiGHTMAN  J.,  and  CbESSWELL  J.  Appeal. 

m  .  •  1.  April  2S, 

1  HE  prisoner  was  tried  before  Mr.  Justice  Coleridge  at  the  indictment  fop 
last  Spring  Assizes  at  Maidstone  upon  an  indictment  framed  *^®°^^®^f^l^g 

abduction  of  a 
girl  under  aUteen  yean  of  age  (9  Qeo.  4.  c.  31.  s.  21.) — Hddy  "  take"  doea  not  mean  a  forcible 
taking,  and  **  the  posseasion  of  the  father  "  does  not  mean  actual  manual  poatession. 

p  2 
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^  I8g8.        tinder  the  statute  of  9  Geo.  4.  c.  31.  &  20.,  which  enacts  ^  That 
Rbgina       ^  ^^7  pci^n  shall  unhiwfullj  take  or  cause  to  be  taken  any 
V*  unmarried  girl  being  under  the  age  of  sixteen  years  out  of  the 

possession  and  against  the  will  of  her  father  or  mother^  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  eyery 
such  offender  shall  be  guilty  of  a  nusdcmeanour.''  It  appeared 
that  the  prisoner,  who  lodged  with  the  girPs  father,  had  stated 
his  intention  of  going  to  America,  and  persuaded  the  girl,  who 
was  between  twelve  and  thirteen  years  of  age,  to  meet  him  on 
the  Sutton  road,  a  distance  of  two  miles  from  her  father^s  house, 
for  the  purpose  of  going  to  America  with  him  unknown  to  her 
father.  This  she  did,  bringing  her  clothes  with  her  in  a  bundle, 
which  the  prisoner  put  into  a  waggon  along  with  his  own  bag* 
gage,  and  they  both  proceeded  to  London,  where  they  were 
traced,  and  the  prisoner  taken  into  custody.  At  the  trial  the 
learned  judge  ruled,  that  although  the  girl  had  voluntarily 
met  the  prisoner,  she  was  notwithstanding  to  be  considered 
in  her  father's  custody,  and  that  it  was  a  taking  within  the 
statute. 

Mr.  Ribton  for  the  prisoner.  The  girl  in  this  case  was  a  free 
and  independent  agent.  Reg.  v.  Meadows  (a)  is  in  favour  of  the 
prisoner :  where  Parke  B.  says,  *^  there  must  be  a  taking,  and 
from  the  evidence  it  appears  that  the  child  accompanied  the 
prisoner  voluntarily;"  ''take*'  means'  agunst  the  will  of  the 
party  taken.  [^Coleridge  J.  You  say  **  take**  means  against 
the  will,  if  so,  why  are  the  words  ''  against  her  will"  introduced 
in  section  19.]  [JervU  C.  J.  There  are  three  cases  provided 
for  by  the  statute,  first,  where  the  consent  of  the  party  taken 
is  important,  there  the  words  ''against  the  will"  are  intro- 
duced ;  secondly,  where  the  consent  is  unimportant,  there  the 
words  "  take  or  cause  to  be  taken,"  are  only  used ;  thirdly,  the 
case  of  children  under  ten  years  of  age,  where  the  words  "  lead, 
or  take  away,  or  decoy,  or  entice  away,"  are  used.]  [^Alderson 
B.  referred  to  Reg.  v.  Rabins,  (b)  The  question  is,  "  Does  he 
use  moral  influence  to  induce  her  to  leave  her  father's  house  ?  if 
so,  he  takes  her."]  Reg.  v.  Biswell  (c)  and  Regina  v.  Hopkins  (d) 
are  distinguishable.  [Jervis  C.  J.  If  a  girl  goes  away  two 
miles  from  her  father's  house,  and  then  meets  the  abductor,  who 
exercises  a  moral  influence  over  her  to  induce  her  to  go,  he  takes 
her  away  from  her  father's  possession ;  Reg.  v.  Kipps  (e).]  There 


(a)  1  Car.  &  Kir.  399.  (ef)  I  Cor.  k  Mars.  25. 

m  1  Car,  &  Kir.  456.  (i  ~ 

(c)  2  Cox*8  Crim.  Cases,  279. 


[bS  1  Car.  &  Kir.  456.  (e)  4  Cox*8  Crim.  Cases,  167. 
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can  be  no  taking  where  the  ^rl  leaves  the  house  Tolun- 
tarily :  if  she  leaves  her  father's  house  with  the  *  animus  revere 
she  is  not  taken  firom  the  possession  of  her  father. 
an  Statutes  (page  696.)  lays  down  the  rule,  by  which 
the  Court  will  determine  the  meaning  of  the  words  of  a 
statute. 
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Reoina 

V. 

Maxxlelow. 


Jehtis  C.  J.  The  Court  are  of  opinion  that  the  conviction 
in  this  case  was  right  There  were  two  points  raised  in  the 
case :  first,  as  to  the  meaning  of  the  word  **  take,"  as  used  in 
the  statute;  and,  secondly,  if  there  was  a  taking,  was  it  a  taking 
out  of  the  possession  of  the  parents  ?  Upon  the  first  point  by  a 
comparison  of  the  sections,  it  appears  that  the  '*  taking  "  need 
not  be  by  force,  and  though  the  girl  met  the  prisoner  volun- 
tarily, what  ensued  was  a  taking  within  the  act.  On  the  second 
point,  the  possession  of  the  father  need  not  be  necessarily  actual 
manual  possession :  so  long  as  she  was  a  member  of  her  father's 
family  and  under  his  control  she  is  in  his  possession.  She  left 
her  father's  house  by  the  prisoner's  persuasion  for  a  particular 
purpose,  viz.  to  go  to  America,  which  did  not  amount  to  an 
absolute,  but  only  to  a  conditional,  renunciation  of  her  father's 
possession,  for  had  she  not  met  him  she  would  have  returned 

home. 

Conviction  affirmed. 


RENAUX  V.  TEAKLE. 
Coram  POLLOCK  C.  B.,  Platt  B.,  and  Mabtin  B, 

1  HE  declaration  was  for  money  payable  for  goods  sold  and 
delivered ;  to  which  the  defendant  pleaded  payment  into  court 
of  10/.,  as  to  so  much  of  the  money  claimed ;  and  never  in- 
debted, as  to  the  residue.  At  the  trial  before  Platt  B.  last 
Hilary  Term,  in  Middlesex,  it  appeared  that  the  plaintifi^  sup- 
plied the  defendant's  wife,  on  credit,  with  various  expensive 
articles  of  dress  during  a  period  of  fourteen  months,  to  the 
amount  of  33/.  The  defendant,  who  had  an  income  of  about 
370/.  a  year,  occupied  a  house  that  cost  him  80/.  a  year  for  rent 
and  taxes,  where  he  resided  with  his  wife,  two  children,  and  two 
servants.  He  gave  her  30/.  a  year  for  her  clothing,  and  knew 
nothing  of  the  goods  in  question  having  been  supplied ;  as  she 

r  3 


EXCHSQUEB. 
April  25. 

In  an  action 
against  a 
husband  for 
clothing  sup- 
plied to  his^ 
wife,  evi- 
dence that 
other  clainu 
of  a  similar 
kind  have 
been  made 
by  other  per- 
sons on  the 
defendant,  and 
that  she  was 
otherwise  well 
supplied  with 
similar  goods, 
28  admissible. 
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was  in  the  habit  of  wearing  finer  clothes  when  he  was  abeenti 
and  putting  on  plainer  apparel  on  his  return  home.  It  was  pnn 
^Tbaklb.  posed  to  prove  that  large  claims  had  been  made  on  the  defendant 
by  other  persons  for  dress  supplied  to  his  wife  daring  the  four- 
teen months  in  which  this  bill  was  contracted,  but  the  eyidence 
was  rejected  bj  the  learned  baron,  as  it  was  not  shown  that 
the  plaintifl*  had  knowledge  of  these  facts.  The  jury  returned 
a  Verdict  for  the  plaintifl*  for  the  fiill  amount  claimed^  less  the 
money  paid  into  Court* 

Mr.  Edwin  James  afterwards  obtained  a  rule  for  a  new  trials 
on  the  ground  of  the  improper  rejection  of  eyidence. 

Mr.  Bretoer  showed  cause :  first,  the  husband's  liability  depends 
on  the  goods  supplied  to  his  wife  being  suitable  to  his  degree  in 
life,  and  the  things  here  supplied  are  quite  suitable  to  his  position, 
in  point  of  fact,  as  the  jury  has  decided.  \_Martin  B«  It  depends 
on  the  husband's  authority  what  things  she  is  to  wear.  Suppose  a 
man  tells  his  wife  she  shall  not  have  such  an  article  of  dress,  she 
has  no  authority  to  pledge  his  credit  for  it,  however  suitable  it 
may  be. — Pollock  C.  B.  If  a  husband  of  very  ascetio  prin* 
ciples  hears  that  his  wife  has  ordered  a  silk  dress,  and  goee  to 
the  shop  and  says  she  shall  only  wear  serge,  can  the  shop- 
keeper send  the  silk  dress  home  and  insist  on  payment?]  That 
is  a  case  where  the  goods  are  distinctly  ordered  not  to  be  sup- 
plied ;  but  here  the  wife  is  living  in  the  same  house  with  the 
husbandy  and  the  goods  are  delivered  there.  The  case  is  within 
the  doctrine  laid  down  by  Xord  Ellehborough  in  Waithman  v. 
Wakefield,  (a)  It  would  be  very  hard  on  a  tradesman  if,  when 
a  woman  orders  clothes  of  the  same  quality  as  those  she  is  wear- 
ing, and  they  are  sent  to  her  husband's  house,  and  not  returned, 
he  should  not  be  p^d  for  them.  \PoUock  C.  B.  The  wife  is 
in  no  other  situation  in  this  respect  than  any  other  member  of 
the  household ;  if  a  servant  goes  to  a  shop  and  orders  goods  on 
the  credit  of  his  master,  the  shopman  is  bound  to  ascertain  the 
servant's  authority ;  and  so  in  exactly  the  same  way,  a  shop- 
keeper is  bound  to  inquire  into  the  authority  of  the  wife. — 
Martin  B.  If  a  wife  orders  things  reasonably  sufficient  for  her 
degree,  the  husband  hsprimA  facie  liable,  but  he  may  forbid  her 
to  purchase  them  if  he  likes.]  The  judge  properly  rejected  the 
evidence  of  supplies  by  other  tradesmen,  as  it  was  immaterial. 
[Pollock  C.  B.  If  a  man  provides  for  his  wife  by  giving  his 
credit  at  a  particular  shop  to  a  given  amount,  that  will  be 
evidence  that  she  has  no  authority  to  purchase  elsewhere.] 

(a)  1  Camp.  120. 
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Mr.  Gray  in  sapport  of  the  rule.  If  a  wife  goes  to  a  tradee* 
man  on  Monday^  and  orders  enough;  and  goes  to  another 
tradesman  on  Tuesday,  and  orders  the  same  quantity ;  and  to 
a  third  on  Wednesday,  and  orders  the  same,  the  three  quantities 
are  not  too  much,  according  to  the  argument  on  the  other  side, 
for  the  defendant  to  pay :  and  yet  her  authority  was  exhausted 
on  the  first  oocSasion ;  and  on  the  other  two  she  must  hare  acted 
without  authority.  lividence  was  therefore  admissible  to  show 
that  she  had  already  obtained  a  sufficient  supply,  and  that  she 
was  fhlly  fbmished  with  articles  of  a  similar  description  to  those 
in  respect  of  which  the  plaintiff  made  his  claim.  A  woman  has 
no  original  authority  to  bind  her  husband's  credit;  Montagju  V. 
Benedict  (a)     [He  referred  to  the  judgment  of  Hobfroyd  J.] 

[Pbttock  C.  B.  If  the  husband  allows  his  wife  to  contract 
debts  in  his  name,  it  is  difficult  to  say  that  he  is  not  liable ; 
but  if  he  does  not  allow  her  to  pledge  his  credit,  and  gives  her 
money,  then  he  is  not  liable  at  all.] 

The  Court  then  stopped  Gratfi  and  made  the 

Rule  absolute. 
Attorneys^  Jone$  ^  Settekg,  and  JEd.  Lambert 
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(a)  3  B  &  C.  631. 


M0RBI8ON  V.  THE  GENERAL  STEAM  NAVIOA- 

TION  COMPANY. 


T 


Coram  VoLLOQK  C.  B.,  Parks  B.^  Platt  B.,  and  Mabtin  B. 

EXCHXQUBB. 
AprU  20,  23. 

HE  declaration  stated  that  the  plaintiff,  at  the  time  of  com-  The  Admiialty 
mitting  the  grieyances  after  mentioned,  was  possessed  of  a  collier  K^^tiona  re- 
brig,  lawfully  at  anchor  in  the  Thames,  and  the  defendants  ingyesselsat 
were  then  possessed  of  a  steam  vessel,  and  had  hy  their  serrants,  J^^'^g^' 
&C.,  the  management  of  the  same :  yet  the  defendants  took  bit  a  light,  ex- 
such  bad  oare  of  their  steam  vessel  while  the  plaintiff's  brig  was  harboon  "^ 
80  anchored,  that  the  same,  through  the  carelessness  and  mismar  where  regala- 

tionfl  for  other 
lights  for  ships 
are  legally  ettabliahed.  Regnlationa  for  the  exhibition  of  lighta  by  steam  vessels  going  down  the 
Tbamea  are  legally  established  in  the  port  of  London,  but  none  have  been  established  for  sailing 
mn}§,^Hdd^  that  sailing  Tessela  are  bound  to  ahibit  the  light,  required  by  the  Admiralty  rules. 
Sembte,  that  if  a  s^ing  vessel,  negligently  at  anchor  without  a  light,  be  run  down  by  another 
^enel,  through  the  ribeer  negligenee  of  ue  latter  in  not  keeping  a  proper  look  oat,  the  owner  of  the 
TcsRl  at  aoehor  may  reeoFer,  notwithstanding  his  own  neglect  (a) 


(a)  See  Davies  ▼.  ifaiui,  10  K.  &  W.  846. 
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We  hereby  require  that  all  sailing  yessels  when  under  sail^ 
or  being  towed^  approaching,  or  being  approached  hj  any  other 
vessel  or  vessels,  shall  be  bound  to  show,  between  sunset  and  sun- 
rise, a  bright  light  in  such  a  position  as  can  be  best  seen  by  such 
vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision. 

'*  All  sailing  vessels  at  anchor  in  roadsteads  or  fairways  shall 
be  also  bound  to  exhibit,  between  sunset  and  sunrise,  a  constant 
bright  light  at  the  masthead,  except  within  harbours  or  other 
places  where  regulations  for  other  lights  for  ships  are  l^ally 
established,"  . 
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1853.        nagement  of  thdr  said  servants,  &c.,  with  great  force,  &c.,  nm 
MoBKisoN     ^^^^  ^^  ^^^  struck  the  brig,   and  broke  and  damaged  the 
V*  same,  &c. 

Steam"  ^^^  ^^^  guilty.  Issue  thereon. 
Nj^ication  Upon  the  trial  before  Pollock  C.  B.,  In  London^  at  the  * 
sittings  after  Hilary  Term  last,  it  appeared  that  the  plaintiff's 
brig  was  at  anchor  on  the  morning  of  the  14th  of  November, 
in  Gravesend  Reach,  somewhat  nearer  to  the  Kentish  than  to 
the  Essex  coast,  when  she  was  run  down  by  a  steamer  bdooging  ! 
to  the  defendants,  which  was  proceeding  down  the  river  at  the 
rate  of  ten  or  twelve  miles  an  hour.  The  brig  bad  no  lights  i 
whatever  on  board.  The  place  where  she  was  anchored  was  } 
customarily  resorted  to  for  that  purpose  by  colliers,  and  was  out 
of  the  proper  course  of  the  steamers ;  which  ought,  in  compli- 
ance  with  the  27th  section  of  the  14  &  15  Vict,  c  79.,  to  have 
kept  closer  to  the  Essex  shore.  The  26th  section  of  that  act 
authorises  the  Admiralty  to  nmke  regulations  requiring  the  ex- 
hibition of  lights  by  such  vessels,  whether  steam  or  sailing,  in 
such  places  as  they  may  think  fit;  and  requires  all  owners  and 
masters  to  take  notice  of  such  regulations  when  gazetted  in  the 
London  Gazette,  and  to  exhibit  the  lights  enjoined  by  them, 
imposing  a  penalty  of  20/.  for  every  infringement  of  them; 
The  28th  section  enacts,  that  if  a  collision  be  "  occasioned  by 
the  non-observance  ....  of  the  rules  •  •  •  •  with  re- 
spect to  the  exhibition  of  lights,**  the  owner  of  the  vessel  by 
which  any  rule  shall  be  violated,  shall  not  recover  damage  for 
any  injury  sustained  by  the  collision,  unless  the  Court  shall 
think  that  circumstances  justified  a  departure  from  the  rules. 
In  pursuance  of  the  26th  section,  the  Admiralty  published  in 
the  London  Grazette,  in  August,  1852,  regulations  with  refer- 
ence to  the  lights  to  be  carried  by  sea-going  vessels;  and 
among  them  were  the  following:  — 

**  Sailing  Vessels* 
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GTayesend  Beach  la  within  the  port  of  London,  and  r^nla*        1853. 
tions  were  in  force  in  that  port  respecting  the  exhibition  of  lights      '    «iiao' 
bj  steam  vessels  going  down  the  Thames,  but  none  existed  v. 

respecting  sailing  vessels.  ^^sSSt*^ 

The  learned  jadge  told  the  jury  that  if  the  collier  was  in  the  Kavioatioit 
"  fairway,"  it  was  bound  to  carry  a  light  in  compliance  with 
the  Admiralty  regulations ;  and  further,  that  if  the  plaintiff  had 
bj  carelessness  contributed  to  the  accident,  he  could  not  recover. 
The  jury  found  that  the  vessel  was  in  the  ^'  fairway,"  and  that 
"if  the  brig  had  carried  a  light,  the  danger  would  have  been 
lessened."  The  verdict  having  consequently  been  entered  for  the 
defendant, 

Mr.  JF.  H.  Watson  moved  for  a  new  trial  on  the  ground  of 
misdirection. 

1.  The  Admiralty  regulations  do  not  apply  to  the  port  of 
London,  and  therefore  the  learned  judge  was  wrong  in  tell- 
mg  the  jury  that  the  brig  was  bound  to  exhibit  a  light.  The 
Admiralty  regulation  which  requires  a  vessel  at  anchor  to  do  so, 
excepts  "  harbours  and  other  places  where  regidations  for  other 
lights  for  ships  are  legally  established;'*  and  such  regulations 
are  legally  established  in  the  port  of  London  for  ships  —  for  this 
last  word  includes  steamers, — consequently  the  Admiralty  rules 
do  not  apply.  If  it  be  ssud  that  the  rules  which  the  corporation 
of  the  city  of  London  have  made  do  not  apply  to  sailing  vessels, 
the  answer  is,  that  in  the  exercise  of  the  jurisdiction  conferred 
in  them,  they  have  thought  it  unnecessary  to  require  the  exhi- 
bition of  lights  by  sailing  vessels.  If  they  had  ordered  that 
sloops  should  carry  the  light  required  by  the  Admiralty  regu- 
Utions,  but  had  been  silent  as  to  brigs,  could  it  be  contended 
that  brigs  also  should  show  that  light  ?  Would  not  the  infer- 
ence be  exactly  the  reverse  ? 

2.  Bat  even  if  the  plaintiff  was  guilty  of  carelessness,  the 
direction  of  the  learned  judge  that  such  carelessness  if  contri- 
buting  to  the  accident  disentitled  him  to  recover,  was  erroneous. 
If  this  were  law,  every  carriage  which  was  inadvertently  driven 
on  the  wrong  side  of  the  road  might  be  deliberately  run  into 
with  impunity.  {PoUock  C.  B.  You  have  no  right,  certainly, 
to  run  down  a  carriage  because  it  is  on  the  wrong  side  of  the 
road;  but  if  a  collision  does  occur,  and  you  are  on  the  wrong 
side,  the  question  for  the  jury  is  whether  you  contributed,  by 
carelessness  or  negligence,  to  the  accident]  The  question  is, 
rather,  whether  the  other  carriage  might  not,  by  the  exercise  of 
ordinary  care,  have  prevented  the  accident.  Here  the  steamer 
was  out  of  its  proper  course,  and  it  was  proceeding  through 
a  part  of  the  river  notoriously  frequented    by  colliers  for 
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,  ^^^^*  ,     anchorage.     It  waa  bound ,  therefore,  to  exercise  propel*  caution ; 

:  MoBAtBoM      ^"^  ^f  ^^^  accident  occurred  through  a  want  of  such  caution  on 

Thb  Gb    HAL  **^  P^*  *^®  defendants  are  answerable.    But  gi'osa  negligence 

Stbax        was  shown  on  the  part  of  the  steamer,  first,  in  steering  bo 

^mpIjw."  ^^^  *^®  ^^^  *^^  ^^^  secondly,  in  keeping  an  insufficient 
look-out.  IPDttock  0.  B.  If  the  brig  waft  bound  to  have  a  light, 
and  had  none,  was  not  the  steamer  entitled  to  oondude  that 
there  was  no  vessel  in  its  way  ?  If  so,  it  was  not  necessary  to 
keep  a  look-out.]  There  is  a  great  deal  of  idmall  craft  in  the 
river  which  are  not  bound  to  carry  lights,  and  which  necessi- 
tated a  look-^out  by  the  steamer ;  and  if  the  negligence  with 
which  that  look-out  was  kept,  caused  the  collision,  the  defendants 
are  liable. 

Cur.  adv.  vulu 

The  judgment  was  now  (April  23d)  delivered  by 
Pollock  C.  B.  In  this  case  we  think  there  should  be 
no  rule.  We  have  considered  the  regulations ;  and  we  are  of 
opinion  that  the  meaning  of  those  regulations  clearly  is,  that 
sailing  vessels  at  anchor  shall,  whether  in  harbour  or  in  the  fair- 
way, have  a  light  at  the  masthead,  unless  there  be  a  provision 
by  some  local  regulation  that  they  shall  carry  a  light  somewhere 
else.  In  our  opinion,  it  was  intended  by  that  regulation,  that 
unless  some  other  light  be  ordered  by  the  local  regulations  to  be 
exhibited,  a  vessel  must  put  up  the  light  required  by  the  regu- 
lations of  the  Admiralty.  The  Court  concur  with  me  in  think- 
ing that  my  direction  upon  this  point  was  quite  right. 

That  direction,  however,  involved  also  a  further  point.  The 
expression  which  I  used  at  the  trial  was,  substantially,  that  if 
the  plaintiff  had  contributed  to  the  accident  by  his  own  care- 
lessness he  could  not  recover.  We  are  of  opinion,  certainly, 
that  no  change  in  the  law  was  made  by  these  regulations ;  and 
that  vessels  are  bound  to  keep  a  look-out  now,  since  the  regu- 
lations, just  as  much  as  they  were,  before  them.  If,  therefore, 
it  could  be  clearly  made  out  that  a  vessel  having  no  light  had 
been  run  down  by  another  vessel  from  sheer  carelessness  and 
negligence  in  not  keeping  a  good  look-out,  we  are  clearly  of 
opinion  that  the  plaintiff  would  have  a  right  to  recover.  We 
think,  however,  that  there  was  no  such  case  here,  and  that 
the  finding  of  the  jury  was  right.  We  are  of  opinion  that  the 
directions  to  them  involved  substantially  the  law  as  it  was,  and 
as  it  still  is ;  —  namely,  that  if  the  conduct  of  the  plaintiff  has 
occasioned  the  loss  or  contributed*  to  the  occasion  of  the  loss,  he 
can  no  more  recover  now  than  he  could  before  \  and  that  he 
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oooU  not  bave  recoTered  before  this  act  of  Parliament  was        1853. 

iCule  refused.  v. 

AttomeT»  Landor.  Tb»  Gbhbbal 

*  Stbam 

Navioation 

♦  COMPAKT. 


REGINA  V.  THWAITEa 

doram  Oampbbll  C.  J.^  Wighthak  J.,  Eblb  J.,  and  queen's 

CbOMPTON  J*  Bench. 

np  AprU  16. 

X  HIS  was  a  rule  (falling  upon  Thwaltes  to  show  cause  why  an  where,  in  the 

information  in  the  nature  of  a  quo  warranto  should  not  issuei  ^^^<^on  of  a 

requiring  him  to  show  by  what  authority  he  claimed  to  exercise  ciilor,  certain 

the  office  of  town  councillor  of  the  borough  of  Blackburn.  ▼©ted'in^e 

The  grounds  on  which  the  rule  had  been  obtained  were  names  in  which 

Firrt,  that  Thwaites  was  dbqualified :  ^n^d^"" 

Second,  that  his  election  to  the  office  was  Toid^  on  account  of  scribed  in  the 

the  reception  of  votes  for  him  of  persons  who  were  not  entitled  i^^^,       ^ 

to  TOte,  and  of  persons  who  fraudulently  personated  persons  who  --^«W,  that 

.  .  J  X         X    •     At_         -J    1     ^*  their votet were 

were  entitled  to  rote  in  the  said  election.  good  Totes. 

On  the  rule  coming  on  for  argument,  the  first  ground  was  ^J^^T^  ^\ 

abandoned  by  Sir  jP.  TTiesiger.  the  time  of 

The  facts  sufficiently  appear  from  the  arguments  of  counsel  fe*our^a«i^ 
and  the  judgment  of  the  Court.  didate  for  the 
Mr.  tr.  H.  WaUon  and  Mr.  Boden  showed  cause:  First,  with  emOT,rlS 
respect  to  the  bribed  votes :  the  affidavits  in  support  of  the  rule  tickets  for  re- 
only  show  the  receipt  of  certain  tickets  by  certain  of  Thwaites'  for  smtSi  sums 
voters  at  the  time  of  their  polling,  these  tickets  being  some  of  ^' ^^'^fy*": . 

i»«                    ..fl-it««             11                n  Hddj  that  this 

them  for  refreshments,  spirits,  &c,  and  others  for  small  sums  of  was  evidence 

money*     The  only  authority  to  strike  off  the  bribed  votes  is  ^?^  *}l®  *^^" 

*                     ,  f                    •'  deration  of  a 

under  the  Municipal  Corporation  Act,  5  &  6  Will.  4.  c.  76.  jury  of  there 

[Lord  Campbell  C.  J.   Is  not  this  bribery  at  common  law?    It  ^oSf  a^' 

is  evidence  from  which  a  jury  might  infer  a  previous  agreement  ment  to  bribe, 

to  iMibe.]     Two  of  the  tickets  were  given  to  two  voters  who  J^^g  rendered 

applied  for  remuneration  for  their  loss  of  time  in  coming  to  vote.  »och  votes  bad. 

In  the  case  of  Lord  Hunttngtotoer  v.  Gardiner  (a)  it  was  held, 

that  where  a  voter  received  money  after  an  election,  for  having 

voted  for  a  particular  candidate,  but  no  agreement  for  any  such 

pajrment  was  made  before  the  election,  that  this  was  not  an 

offenoe  within  the  3  Geo.  2.  c  24.  s.  7.,  which  was  an  act 

passed  to  prevent  corrupt  practices  in  the  election  of  members 

to  SCTva  in  Parliament.     Secondly,  with  regard  to  the  cases  of 

alleged  penonation  of  Voters,  the  affidavits  in  answer  to  the 

rule  show,  that  tba  voten  objected  to  on  this  ground  were 

(a)  1  B  &  C.  297 
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1858.        really   entitled   to  yote  ;    but    that  they   had  been    nusde- 

Rboiha       scribed  in  the  burgess  list ;  and  that  they  had  voted  under  the 

V-  names  in  which  they  appeared  in  the  burgess  list.     This  was  a 

^"*^     mere  misnomer^  and  was  cured  by  the  142nd  (a)  section  of  the 

Municipal  Corporation  Act,  5  &  6  WilL  4.  c  76.    If  the  bribed 

votes  were  stmck  ofr5  and  the  alleged  personated  votes  held  good^ 

this  would  leave  a  majority  of  five  in  favour  of  Thwiutes,  and 

the  rule  must  be  discharged. 

Sir  F.  Thetiger  and  Mr.  J.  A.  Russell  in  support  of  the  rule. 
The  alleged  bribery  is  bad  at  common  law  independently  of  the 
Municipal  Corporation  Act ;  Rex  v.  Plympton  (6),  where  it 
was  held  that  it  was  criminal  to  promise  money  for  his  vote  to 
any  man  who  has  a  vote  in  the  election  of  the  members  of  a 
corporation.  The  votes  of  those  persons  who  received  tickets 
at  the  time  of  their  going  to  the  poll  are  clearly  bad,  and  must 
be  struck  ofil  Next,  with  regard  to  the  second  ground  on 
which  this  rule  was  obtained:  the  142nd  section  of  the  Muni- 
cipal Corporation  Act  does  not  cure  the  misnomer.  It  does  not 
apply  to  a  case  like  the  present,  where  the  six  voters  objected  to 
came  with  the  voting  papers  signed  in  wrong  names  knowingly, 
they  having  been  so  described  by  mistake  in  the  burgess  roll. 
The  18th  section  of  the  Municipal  Corporation  Act  prescribes 
the  mode  in  which  the  burgess  lists  shall  be  revised  by  the 
mayor  and  assessors.  Regina  v.  The  Mayor  of  Harwich  (c\  a 
case  on  the  17  th  section  of  the  Municipal  Corporation  Act^  was 
cited. 

The  32nd  section  of  the  act  regulates  the  mode  of  voting, 
and  enacts  that  every  burgess  entitled  to  vote  in  the  election  of 
councillors  may  do  so,  by  delivering  to  the  mayor  and  assessors 
a  voting-paper  containing  the  Christian  names  and  surnames]  of 
the  persons  for  whom  he  votes,  with  their  respective  places  of 
abode  and  descriptions,  such  paper  being  previously  signed  with 
the  name  of  the  burgess  voting,  and  with  the  name  of  the  street 
or  other  place  in  which  the  property  for  which  he  appears  to  be 
rated  on  the  burgess  roll  is  situated.  The  34th  section  gives 
the  three  questions  which  may  be  asked  of  the  voter :  — 

1.  Are  you  the  person  whose  name  is  signed  as  A.  B.  to 
the  voting  paper  now  delivered  in  by  you  ? 

2.  Are  you  the  person  whose  name  appears  as  A.  B.  on  the 

(a)  That  section  enacts  that  no  to  such  person,    bodj   corporate, 

misnomer  or  inaccurate  description  or  place,  prorided  that  the  deacrip- 

of  anj  person,  body  corporate,  or  tion  of  such  person,  bodj  corporate, 

place  named  in  an^  schedule  to  that  or  place  be  sach  as  to  be  conuoEumi/ 

act   annexed,   or  m   anj,  roll,  list,  understood, 

notice  or    voting    paper    required  (H)  2  Ld.  Raym.  1377. 

bj  that   act,  shall   hinder  the  full  (e)  8  A.  &  £.  919. 
operation  of  that  act  with  respect 


Thwauxs. 
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buigesB  loU  now  in  force  for  this  borough^  being  registered        1853. 
tlierein  for  property  described  to  be  situated  ?  &c,  Bwinr a 

3.  Have  you  already  voted  at  the  present  election  ?  ^ ». 

The  legislature  requires  the  real  name  to  be  signed  to  the 
Toting  paper ;  and  by  the  34th  section  it  is  made  a  misdemeanour 
to  answer  any  of  the  questions  falsely.  [^fFiffhtman  J.  Your 
objection  is  wrong  in  point  of  form.  One  ground  on  which  the 
rule  was  obtained  is^  that  certain  persons  voted  for  Thwaites 
who  were  not  entitled  to  vote :  it  turns  out  that  the  six  persons 
now  objected  to  had  a  right  to  vote ;  but  that  they  voted  in 
wrong  names  in  order  to  get  over  the  misdescriptions  in  the 
burgess  list.]  It  was  believed^  at  the  time  the  affidavits  in 
support  of  the  rule  were  framed,  that  these  were  cases  of 
personated  votes.  How  could  we  know  otherwise  at  that  time  ? 
It  is  dear  that  these  votes  ought  not  to  be  allowed  to  stand: 
that  we  ought  not  to  be  concluded  by  the  mode  in  which  the 
case  is  presented  to  the  Court,  and  that  there  was  sufficient 
doubt  in  the  case  for  the  Court  to  send  it  for  the  consideration 
of  a  jury. 

Lord  Campbell  C  J.  1  am  of  opinion  that  this. rule  ought 
to  be  discharged.  If  it  had  turned  upon  the  bribed  votes  only,  I 
should  have  thought  that  the  iiile  ought  to  have  been  made  abso- 
lute. I  do  not  say  that  there  was  clear  bribery  in  this  case,  yet 
I  think  there  was  evidence  for  the  consideration  of  a  jury  from 
which  a  jury  might  have  inferred  a  previous  agreement  to 
bribe*  With  respect  to  the  second  class,  that  comes  under 
the  head  of  personation  of  voters,  and  the  affidavits  in  sup^ 
port  of  the  rule  suggest  such  personation:  it  turns  out 
that  there  are  these  six  individuals;  they  were  all  entitled 
to  vote;  they  were  on  the  burgess  list;  but  were  described 
by  wrong  names.  I  think  this  misnomer  was  cured  by 
the  142nd  section  of  the  Municipal  Corporation  Act,  which 
has  been  referred  to.  If  this  be  so,  it  seems  to  me  that  there 
is  no  ground  now  remaining  upon  which  we  can  say  that  this 
rule  should  be  made  absolute.  It  is  shown  by  the  affidavits  in 
answer  to  the  rule  that  these  six  voters  were  entitled  to  vote : 
the  objection  was,  that  they  were  not  so  entitled.  I  think  their 
having  voted  in  the  names  in  which  they  appeared  in  the  bur- 
gess list,  and  by  which  they  might  be  known,  did  not  vitiate 
their  votes.  I  think  that  these  votes  ought  not  to  be  rejected ; 
and  that,  even  if  the  rule  had  been  more  specially  framed,  the 
objection  would  not  have  availed.  * 

WiGHTMAX  J*  I  am  of  the  same  opinion.  If  the  six  votes 
in  question  are  retained^  then  Thwaites  has  a  majority.    As  to 
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these  ttx  yote^  it  ia  aaid  that  they  voted  in  ymmg  namei^  altfaoogh 
they  were  entitled  to  vote^  a«  ia  now  «dmittedt  It  eeems  to  me 
that  this  is  a  case  which  does  fail  within  the  spirit  of  the  142nd 
section  of  the  Municipal  Corporation  Aott  This  is  a  case  of  mis- 
nomer, and  I  think  the  objection  taken  is  ^not  sufficient  to  in- 
validate these  votes :  even  if  the  objection  can  be  taken  under 
this  rule,  I  think  the  142nd  section  answers  it 

EnLB  J.  I  am  of  the  same  opinion*  This  rule  cannot  be 
made  absolute  unless  Thwaitea  is  in  a  minority,  or  is  brought  to 
a  tie  with  the  other  candidate.  I  think  if  these  voters  took  the 
wrong  names  in  the  voting  papers,  because  of  the  mistakes 
made  in  the  burgess  roll,  that  the  votes  are  good. 

Cbompton  J.  The  second  ground  on  which  this  rule  was 
obtained  refers  to  persons  who  were  not  entitled  to  vote,  or 
who  personated  others  who  were  entitled  to  vote.  This  objec- 
tion faib.  Here  these  six  voters  adopted  the  names  in  the  voting 
papers  in  which  they  appear  upon  the  burgess  roll,  which 
they  might  well  do.  Even  if  the  rule  had  been  more  specially 
framed,  I  think  the  objection  bad. 

Rule  discharged  without  costs. 

Attorneys,  Ridsdak,  and  Craddock  jr  Co. 
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proceedings 
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upon  oath,  and 
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procedure. 


REGINA  V.  MILLARD, 

Coram  Jervis,  C.  J.,  Wightman  J.,  Aldebsok  D., 
Pabke  B.,  and  Cbbsswell  J. 

Thomas  and  henry  MILLARD  were  indicted  for  per- 
jury at  the  last  Pembroke  Spring  Assizesj  before  Mr.  Justice 
JFiffhtman. 

Proceedings  had  been  taken  agijnst  a  person  for  committing 
vrilful  and  malicious  damage  upon  property,  under  section  24.  of 
7  &  8  Geo.  4.  cap»  80.;  the  information  was  not  made  upon 
oath;  the  prisoners  were  called  as  witnesses;  and  their  evidence 
was  the  subject-matter  of  the  indictment  for  pe^uxy.  Objection 
was  taken  at  the  trial  that  they  could  .not  be  found  guilty  of 
perjury  as  the  proceedings  which  had  been  taken,  under  section 
24.  of  this  act,  had  not  been  upon  oath ;  and  that  they  should 
haye  been,  according  to  the  true  meaning  of  section  30.,  of  the 
same  act ;  Mr.  Justice  Wightman  then  held  that  section  30*  only 
related  to  the  mode  of  procedure,  and  that,  under  the  34th 
section,  the  information  need  not  be  made  upon  oath*  The 
prisoners  were  found  guilty,  and  sentence  passed. 
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lk&,  Terrjf  far  the  piisonoTf  The  rudimentary  step  to  moke  1556. 
this  n  regi)lar  judicial  prooeediog  was,  that  it  should  be  upon  the 
oath  of  credible  witnesaee :  this  being  omitted,  the  proceedings 
were  irregukr.  What  constitutes  perjury  is  laid  down  in  3  Coke's 
Institutes.  The  words  of  section  30,  of  the  act,  *^  that  where  any 
person  shall  be  charged  on  the  oath  of  a  credible  witness,  before 
any  justice  of  the  peace,  with  any  such  offence,"  must  be  en* 
grafted  on  sectbn  24,,  and  both  taken  together  would  imply 
that  tiie  information  should  be  upon  oath.  In  Baaten  v.  Carew 
If  Another  (a),  where  it  was  held  that  the  information  or  com- 
|daint  need  not  be  made  on  oath  in  order  to  justify  the  inter- 
ference of  magistrates,  under  the  11  Geo.  2.  cap.  19.  sec.  16., 
the  words  of  the  statute  did  not  require  that  the  justices  shoul4 
haye  evidence  on  oath, 

Jebtib  G.  J.  Section  24.  gives  the  magistrates  jurisdiction 
in  cases  of  wilful  damage.  The  question  for  the  Court  to  de- 
cide is,  whether  section  30.  made  it  necessary  that  the  inform- 
ation should  be  upon  oath  ?  Is  section  30.  to  be  engrafted  upon 
section  24.  to  make  it  a  condition  precedent  ?  We  think  not. 
Section  30.  is  only  added  to  make  a  more  effectual  prosecution,* 
and  applies  cumulatively  to  section  24.  We  agree  with  my 
brother  Wightman  that  section  30.  is  only  applicable  to  the  mode 
of  procedure. 

Conviction  affirmed. 

(a)  3  B.  &  C.  649. 


THE  QUEEN  v.  THE  GREAT  WESTERN  RAILWAY 

COMPANY.  Q^^., 

Coram  LoBB  Campbell,  C.  J.,  Eblb  J.,  and  Ckompton  J.        Bbnch. 

j^  April  23. 

1  HIS  was  a  mandamus  directed  to  the  Great  Western  Rail-  The  return  to 
way  Company,  which  recited,  amongst  other  things,  that  by  mScTaXe'o? 
the  Wilts,  Somerset,  and  Weymouth  Railway  Act,  1845,  it  railway,  must 
was  enacted,  that  *^  it  should  be  lawful  for  the  Wilts,  Somerset,  thauhe^com- 
and  Weymouth  Railway  Company  to  make  and  maintain  "  cer-  v^y ;»  «naWe 

to  make  the 

tain  railways  and  works  therein  described,  in  the  lines  and  upon  Une.    An  aUe- 
the  lauds  delineated  in  the  plans,  and  described  in  the  books  of  ^^^°  ^}^^  ^^ 

,  powers  for 

reference  therein  mentioned,  and  to  enter  upon,  take,  and  use  compulsory 
such  of  the  said  lands  as  should  be  necessary  for  such  purpose :  ^n'ds^i^Ye^ex^ 
That  by  the  Wilts,  Somerset,  and  Weymouth  Amendment  Act,  pired,  is  not  a 
1846,  it  was  enacted  that  it  **  should  be  lawful  for  the  said  cuse^fornot' 
Wilts,  Somerset,  and  Weymouth  Railway  Company  to  alter  the  obeying  the  . 
line  or  lines  of  railway  authorised  to  be  made "  by  the  act  of 
1845,   and  to  construct  (amongst  others)  the  following,  viss. 
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**  another  of  each  altered  or  new  and  extended  lines  of 
oommencing  on  the  line  of  railway  from  Staverton  to  Bradford, 
fourthly  mentioned  in  the  said  Wilts,  Somerset,  and  Weymouth 
Railway  Act,  1845,  at  or  near  to  Kingston  House  in  the  parish 
of  Bradford,  in  the  county  of  Wilts,  and  terminating  near  the 
village  in  the  parish  of  Bathampton  by  a  junction  with  the  line 
of  the  Great  Western  Railway  :**  and  that  the  altered,  new, 
and  extended  lines  of  raUway  should  be  and  become  part  of  the 
undertaking  of  the  Wilts,  Somerset,  and  Weymouth  Railway 
Company,  and  should  as  such  become  subject  to  the  provisions 
of  the  said  act  of  1845  relating  thereto  as  extended  to  the  now 
reciting  act:  and  that  the  company  should  abandon  the  forma* 
tion  of  so  much  of  the  line  or  lines  of  raUway  authorised  to  be 
made  by  the  said  act  of  1845,  as  by  reason  of  the  alterations 
therein  by  the  now  reciting  act  authorised,  might,  in  the  judg- 
ment of  the  said  company,  be  rendered  unnecessary :  That  by 
the  Wilts,  Somerset,  and  Weymouth  Railway  Deviation  Act, 
1847,  it  was  enacted  (amongst  other  things),  "  that  it  should  be 
lawful  for  the  said  Wilts,  Somerset,  and  Weymouth  Railway 
Company  to  alter  the  line  or  lines  of  railway  authorised  to  be 
made  by  the  said  acts  of  1845  and  1846,  and  to  construct  certain 
new  lines  therein  mentioned;  and  that  the  new  or  altered  line 
of  ndlway  should  be  and  become  part  of  the  undertaking  of  the 
Wilts,  Somerset,  and  Weymouth  Railway,  and  should  as  such  be 
subject  to  the  several  provisions  of  the  said  acts  of  1845  and 
1846  relatmg  thereto  as  extended  to  the  now  reciting  act;  and 
that  the  company  should  abandon  the  formation  of  so  much  of 
the  line  or  lines  of  railway  authorised  to  be  made  by  the  said 
acts  respectively,  as  by  reason  of  the  alterations  therein  by  the 
now  reciting  act  authorised,  might,  in  the  judgment  of  the  com- 
pany, be  rendered  unnecessary :  That  none  of  the  powers  of 
deviation,  alteration,  or  abandonment  in  the  two  last-recited 
acts  contained,  do  radically  or  fundamentally  alter  the  general 
course  of  the  line  of  riulway  in  the  said  act  of  1845,  first  men- 
tioned ;  or  make  any  alteration  whatever  in  so  much  of  the  main 
line  of  the  said  railway  as  lies  between  Thingley  and  Staverton, 
or  in  any  wise  affect  or  apply  to  the  line  of  railway  in  the  act 
of  1845  fourthly  mentioned ;  nor  do  the  said  powers  materially 
affect  the  general  scheme  of  additional  certain  and  expeditious 
communication  contemplated  by  the  said  act,  but  are  confined  to 
small  and  trifling  portions  of  the  said  railways  respectively: 
That  the  alteration  by  the  said  act  of  1847,  secondly  authorised, 
is  the  only  alteration  in  any  wise  applicable  to  or  affecting  the 
line  of  railway;  but  the  act  of  1846,  authorised  to  be  made  as 
hereinbefore  mentioned  and  described,  and  such  alteration,  and 
the  corresponding  power  of  abandonment,  do  not  affect  the  ter- 
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mini  of  the  said  line,  or  either  of  them,  and  are  confined  to  a 
small  portion  of  the  line,  about  a  mile  in  length.     That  on  the 
12th  April,   1848,  the  Commissioners  of  Railways  did,  hj  a 
warrant  under  their  hands  and  seal,  pursuant  to  the  act  of 
11  &  12  Vict,  c  3.,  entitled  '^  An  Act  to  give  further  Time  for 
making  certain  Bailways,"  order  and  declare  that  the  periods  of 
time  limited  by  the  said  recited  acts  for  the  completion  of  several 
lines  authorised  to  be  made,  and  also  the  period  of  time  limited 
by  such  acts  for  the  compulsory  purchase  of  lands  for  the  pur- 
pose of  constructing  the  said  railways,  should  be  extended  for 
the   several   periods    therein  mentioned:    That  by  the  Great 
Western  Sail  way  Act,  1851,  after  reciting  as  therein  men- 
tioned, it  was  enacted  that  the  Wilts,  Somerset,  and  Weymouth 
Railway  Company  shotdd  be  absolutely  dissolved,  and  all  the 
undertaldnig,  estates,  property,   and   effects,    rights,  interest, 
5*li^iff¥mj  and  demands  whatsoever  of  that  company  should  be  and 
remain  vested  in  the  Great  Western  Company ;  and  that  all  the 
rights,  powers,  privileges,  and  authorities  by  the  acts  relating  to 
the  Wilts,  Somerset,  and  Weymouth  Bdlway  Company  respec- 
tively conferred  on  or  given  to  that  company,  should  apply  to 
and  be  vested  in  the  Great  Western  Company,  and  might  law- 
fully be  used,  exercised,  and  enjoyed  by  that  company,  and  the 
directors  thereof,  and  their  officers,  agents,  and  servants  respec- 
tively ;  and  that  the  Great  Western  Company  should  be  sub- 
ject and  liable  to  all  covenants,  conditions,  agreements,  liabilities, 
debts,  chaiges,  and  restrictions  to  which  the  Wilts  Company 
was  at  the  time  of  the  passing  of  the  now  reciting  act,  or  but 
for  such  act  would  have  become  subject  or  liable ;  and  any  action, 
suity  prosecution,  or  other  proceeding  which,  but  for  the  passing 
of  the  now  reciting  act,  might  have  been  brought  or  commienced 
by  or  against  the  Wilts,  Somerset,  and  Weymouth  Railway 
Company  in  relation  to  such  covenants,  conditions,  agreements, 
haUlities,  debts,  charges,  and  restrictions,  might  be  brought  or 
commenced  by  or  against  the  Great  Western  Company :   That 
the  before-mentioned  railway,  from  the  Great  Western  Railway 
at  or  near  Staverton  to  Bradford,  had  been  for  some  time  com- 
pleted, with  the  exception  of  the  laying  down  of  a  portion  of 
the  rails ;  and  that  the  same  might,  within  a  short  space  of  time, 
be  entirely  finished,  and  opened  for  public  traffic:   That  the 
Wilts,  Somerset,  and  Weymouth  Railway  Company,  at  various 
times  previously  to  the  passing  of  the  Great  Western  Rulway 
Act,  1851,  and  under  and  by  virtue  of  the  powers  granted  to 
the  said  company  by  the  said  recited  acts,  **  took  steps  towards 
the  making  of  the  said  line  of  railway,"  by  the  writ  commanded 
to  be  made ;  ^'  and  that  the  intended  line  of  such  railway  had  been 
C.  L.— VOL.  I.  o 
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set  out  by  them  throughout  its  whole  extent,  and  that  befote 
the  expiration  of  their  compulsory  powers  for  the  purchase  of 
lands  "  under  the  said  acte  of  1846  and  1847;  ''and  in  exerdae  and 
execution  of  their  powers,  under  the  said  nets,  they  duly  served 
upon  nearly  the  whole  number  of  the  owners  and  parties  interested 
in  the  lands  required  for  the  purpose  of  constructing  such  rail- 
way as  the  same  is  authorised  to  be  constructed  under  the  said 
last-mentioned  acts,  good  and  sufficient  notices,  such  as  by  law 
are  required  in  that  behalf,  in  order  to  enable  the  said  company 
to  purchase  and  take  such  lands  in  a  compulsory  manner;  and 
that  they  have  actually  purdiased,  or  made  contracts  and  agree- 
ments for  the  purchase  of  the  fee-simple  of  all  the  rendue  of 
the  lands  so  required  by  virtue  of  which  sidd  notices,  and  of  the 
said  purchases  and  agreements,  or  some  of  them,  the  said  oon^ 
pany  were  at  the  time  of  the  passing  of  tlie  said  Great  Western 
Bui  way  Act,  1851,  either  actually  in  possession  of,  or  entitled 
to  acquire  the  feensimple  in  possession  of  idl  the  lands  required 
for  the  purpose  of  constructing  the  said  railway  last-mentioned, 
without  any  further  exercise  of  the  compulsory  power  for  the 
purchase  of  land  conferred  upon  them  by  the  said  recited  acts :" 
That  the  said  company,  previously  to  the  passing  of  the  said 
Great  Western  Railway  Act,  1861,  had  actually  proceeded  in 
the  construction  of  the  said  last^mentioned  railway,  and  had  on 
the  intended  line  thereof  made  excavations  and  nused  embank* 
ments  (on  some  parts  whereof  rails  were  actually  lidd  down  by 
them),  and  had  built  a  bridge  over  the  river  Avon,  and  had 
constructed  a  tunnel  under  the  Kennet  and  Avon  canal  at  Avon 
Cliff,  and  had  executed  various  other  engineering  works  upon 
different  portions  of  the  said  line ;  and  in  particular  had  nearly 
completed  one  portion  of  the  said  line  of  one  mile  in  length, 
near  to  Bradford,  but  that  neither  the  said  company  up  to  the 
time  of  the  passing  of  the  said  last-mentioned  act,  nor  the 
Great  Western  Railway  Company  since  the  passing  thereof, 
had  ever  proceeded  any  further  in  the  construction  of  the  said 
railway,  and  that  the  said  railway  was  and  remains  wholly  un- 
finished and  incomplete:  That  the  Great  Western  Ridlway 
Company  had  not  done  or  taken  any  act  or  step  towards  making 
and  completing  the  said  railway,  but  had  abandoned  all  intention 
to  complete  the  same  or  any  part  thereof:  That  the  powers 
granted  to  the  Wilts,  Somerset,  and  Weymouth  Railway  Com- 
pany for  executing  the  said  railway,  and  in  relation  thereto  by 
the  said  act  of  1846,  and  then  vested  in  the  Great  Western 
Railway  Company  by  the  said  act  of  1851,  might  not  and  could 
not  be  exercised  by  them  after  the  3d  day  of  August,  1853 ;  and 
that  the  period  during  which  the  said  powers  were  extended  by 
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the  thereinbefore  mentioned  period  would  expire  on  that  day^ 
and  that  each  powen  were  indispensablj  necessary  for  the  exe- 
cntiDgy  making,  and  completing  of  the  said  railway ;  and  that 
the  powers  granted  by  the  Deviation  Act  of  1847  were  only 
applicable  to  a  very  small  and  inconsiderable  part  of  the  line  of 
the  said  railway,  and  were  not  sufficient  for  the  completion  of 
the  said  railway :   That  the  exercise  of  the  powers  of  the  said 
several  acta  had  been  delayed  and  suspended  for  an  unreasonable 
time,  and  that  the  railway  could  not  be  made  and  completed 
within  the  time  limited  for  that  purpose,  unless  the  steps,  pro- 
ceedinga,  and  works  authorised  and  required  by  the  said  last* 
mentioned  act,  and  the  acts  therewith  incorporated,  and  necessary 
to  be  taken  and  done  for  that  purpose,  be  forthwith  taken  and 
ccMnmcnced,  and  prosecuted  without  delay.      The  writ  then, 
after  stating  that  the  prosecutors  Henry  Fisher  and  John  Fisher 
were  owners  and  occupiers  of  property  included  in  the  plans 
and  books  of  reference  of  the  line  in  question,  and  through 
which  the  line  of  the  said  railway  had  been  actually  marked 
ont,  and  were  greatly  interested  in  the  completion  of  it,  and 
had  receiyed  several    notices  from  the    Wilts  Somerset  and 
Weymouth  Railway  Company,  that  their  lands  and  premises 
would  be  required  for  the  purposes  of  the  said  railway ;  that 
the  non-completion  of  the  line  had  been  a  serious  injury  to  them, 
and  to  many  of  the  traders  and  others,  inhabitants  of  Bradford 
and  the  neighbourhood;  that  the  making  and  completing  of 
the  said  railway  would  be  of  great  public  convenience,  and  that 
the  Great  Western  Bailway  Company  had  adequate  and  suffi- 
cient funds  for  the  completion  of  it ;  that  they  had  been  duly 
required  by  the  said  Henry  Fisher  and  John  Fisher  forthwith 
to  proceed  to  make  and  complete  the  same,  but  had  absolutely 
neglected  and  refused  so  to  do,  or  to  take  any  step  or  do  any 
act  for  that  purpose, — proceeded  to  command  the  Great  Western 
Biulway  Company  without  delay,  pursuant  to  the  said  several 
Te<nted  acts  of  1846,  1846,  1847,  and  1851,  to  proceed  to  make 
and  complete  the  said  railway  authorised  and  required  to  be  made 
from  Bradford,  in  the  county  of  Wilts,  to  Bathampton,  in  the 
county  of  Somerset,  and  commencing  on  the  line  of  the  railway 
from  Staverton  to  Bradford  fourthly  mentioned  in  the  said  act 
of  1845,  at  or  near  to  Kingston  House,  in  the  parish  of  Brad- 
ford, in  the  county  of  Wilts,  and  terminating  near  the  village, 
in  the  parish  of  Bathampton,  by  a  junction  with  the  line  of  the 
Great  Western  Bailway, — or  to  show  cause  to  the  contrary. 

The  return  to  the  above  writ,  made  on  the  27th  January, 
1853,  stated  that ''  the  annexed  writ  came  to  us  on  the  3rd  day 
of  August,  in  the  year  of  our  Lord,  1852,  and  not  before,  and 
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that  the  period  by  the  Wilts,  Somerset,  and  Weymouth  Hall- 
way Amendment  Act,  1846,  limited,  and  by  the  warrant  of  the 
Commissioners  of  Railways  extended,  as  in  the  said  writ  men- 
tioned, for  the  compulsory  purchase  of  the  lands  by  the  said 
Wilts,  Somerset,  and  Weymouth  Railway  Amendment  Act, 
1846,  authorised  to  be  taken  for  the  purposes  of  that  act,  so 
far  as  relates  to  the  lands  required  for  the  purposes  of  the  said 
line  of  railway  by  the  said  act  authorised  to  be  made  from  Brad- 
ford, in  the  county  of  Wilts,  to  Bathampton  in  the  county  of 
Somerset,  and  commencing  on  the  line  of  railway  from  Staver- 
ton  to  Bradford  fourthly  mentioned  in  the  Wilts,  Somerset, 
and  Weymouth  Railway  Act,  1845,  at  or  near  to  Kingston 
House,  in  the  parish  of  Bradford,  in  the  county  of  Wilts,  and 
terminating  near  the  village,  in  the  parish  of  Bathampton,  by  a 
junction  with  the  line  of  the  Great  Western  Railway,  expired 
before  the  issuing  of  the  annexed  writ,  to  wit,  on  the  3rd  day 
of  August,  in  the  year  of  our  Lord,  1851 ;  and  that  the  said 
Wilts,  Somerset,  and  Weymouth  Railway  Company,  at  the 
time  of  the  passing  of  the  said  Great  Western  Railway  Act, 
1851,  to  wit,  on  the  3rd  day  of  July,  in  the  year  of  our  Loid, 
1851,  were  not,  nor  were  we  the  said  Great  Western  Railway 
Company  at  any  time  from  the  time  of  the  passing  of  the  aud 
last  mentioned  act  hitherto,  nor  are  we  now  either  actually  in 
possession,  or  entitled  to  acquire  the  fee-simple  in  possession  of 
all  the  lands  required  for  the  purpose  of  constructing  the  said 
railway  commencing  and  terminating  as  aforesaid,  according  as 
the  same  is  authorised  to  be  constructed  as  aforesidd ;  and  that 
the  time  between  the  3rd  day  of  August,  in  the  year  of  our 
Lord,  1852,  and  the  said  3rd  day  of  August,  in  the  year  of 
our  Lord,  1853,  was  not  nor  is  a  su6Scient  time  for  the  making 
and  completing  of  the  said  railway,  commencing  and  terminating 
as  aforesaid;  and  that  we,  the  said  Great  Western  Riulway 
Company,  could  not  and  cannot  make  and  complete  the  same 
on  or  before  the  said  3rd  day  of  August  in  the  year  last  afore- 
said." 

The  prosecutors  demurred  to  this  return,  except  as  to  so 
much  thereof  as  alleges  that  the  time  between  the  3rd  day  of 
August  in  the  year  1852,  and  the  3d  day  of  August,  1853,  was 
not  nor  is  a  sufficient  time  for  the  making  and  completing  of  the 
said  railway,  commencing  and  terminating  as  aforesaid;  and 
that  the  Great  Western  Railway  Company  could  not  and  can- 
not make  and  complete  the  same  on  or  before  the  said  3rd  day 
of  August,  1853 :  which  allegation  was  traversed. 

The  defendants  joined  in  demurrer,  and  also  joined  issue 
upon  the  traverse,  which  issue  had  been  found  for  the  Crown. 
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Mr*  Craioder  (with  him  Mr.  Prideaux)  now  appeared  in  sup- 
port of  the  demtirrer,  and  stated  that  since  the  demurrer  books 
had  been  dellyered,  an  additional  point  had  been  delivered  by 
the  defendants,  wliich  was  of  a  very  important  nature,  yiz.  that 
the  acts  of  Parliament  were  not  obligatory  on  the  company  to 
make  the  line.  [Lord  Campbell^  C.  J.  That  question  is 
not  raised  by  the  points  laid  before  me ;  but  as  it  has  already 
been  determined  by  this  Court  in  other  cases,  and  is  now  itib 
judice  in  another  Court,  you  may  for  the  present  assume  the 
obligation  and  proceed  to  argue  the  other  points.] 

Mr.  Crowder  then  proceeded  to  argue  the  question,  whether 
the  allegation  in  the  return,  that  the  Wilts  Somerset  and  Wey- 
mouth Railway  Company,  at  the  time  of  the  passing  of  the  act 
of  1861,  were  not,  nor  were  the  Great  Western  Railway  Com- 
pany at  any  time  &om  the  time  of  the  passing  of  the  said  last- 
mentioned  act  hitherto,  nor  are  they  now  either  actually  in 
possession,  or  entitled  to  acquire  the  fee  simple  in  possession,  of 
all  the  lands  required  for  the  purpose  of  constructing  the  said 
railway,  &c.  was  not  merely  a  traverse  of  a  conclusion  of  law 
from  the  premises  stated  in  the  writ,  or  was  not  too  large  a 
traverse;  and  Mr.  Buttf  with  whom  was  Mr.  Douglas^  was 
heard  in  answer,  and  Mr.  CrotDder  in  reply ;  but  as  the  judg- 
ment prooeeded  on  another  ground,  the  argument  is  omitted. 
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Lord  Campbell  C.  J.  In  this  case  I  am  of  opinion  there 
ought  to  be  a  peremptory  mandamus,  and  that  it  is  not  neces- 
sary to  give  any  judgment  upon  the  question  as  to  the  traverse, 
for  I  think  that  the  return  is  insufficient,  as  it  does  not  show 
that  the  writ  cannot  be  obeyed.  A  party  to  whom  a  mandamus 
goes  is  to  obey  it  or  to  show  cause  why  he  is  unable  to  do  so ; 
and  this  return  is  insufficient,  for  not  showing  any  inability,  on 
the  part  of  the  Great  Western  Railway  Company,  to  make  the 
line  of  railway  in  question.  They  have  not  shown  that  they 
had  not  the  power  of  doing  so,  therefore  the  return  is  nought, 
and  there  ought  to  be  a  peremptory  mandamus* 

£rle  J.  Assuming  that  a  mandamus  will  lie  in  a  case  like 
the  present,  a  return  to  it  is  bad,  unless  it  shows  that  the  de- 
fendant is  not  able  to  do  what  the  writ  requires  of  him.  Here 
it  says,  that  the  compulsory  powers  for  the  purchase  of  lands 
expired  before  the  issuing  of  the  writ ;  but  it  does  not  say  that 
they  have  no  power,  by  purchase  or  agreement,  to  obtain  a  right 
to  take  possession  of  the  lands  necessary  for  making  the  line ; 
and  I  think,  in  order  to  make  the  return  good,  it  should  go  on 
to  say,  that  the  Company  had  endeavoured,  but  were  unable  by 
agreement  with  the  parties  interested,  to  pbtiun  possession  of 
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ike  land>  and  that  it  k  an  inoompleie  and  imperftot  statement 
of  inability  to  obey  the  writ 

Cbompton  J.  If  it  had  been  neoeasary  to  give  an  opimon 
on  the  question  as  to  the  traverse  of  the  allegation  in  the  writ 
by  the  retnrn,  I  should  have  been  inclined  to  think  that  it  was 
too  laif;e ;  but  it  is  dear  that  it  is  necessary  for  the  defend- 
ants to  go  on  to  show,  that  they  cannot  obey  the  writ ;  and  this 
return  is  consistent  with  this,  vie  that  they  had  poasession  of 
all  but  one  piece  of  land  which  they  had  the  means  of  pur- 
chasing. 

Judgment  for  the  Grown. 

Attorneys,  Bishop  ^  San,  and  fF.  O.  $*  fF.  HunU 


MOREWOOD  AND  OTHERS  v.  POLLOK  AND 

OTHERS. 


QtTBEN's 

Bench. 


The  declaration  Btated  that  the  defendants  w««  the  owne» 
of  a  certain  vessel  called  the  *'  Barbara,"  then  lying  at  anchor 
at  the  port  of  Mobile,  in  the  United  States  of  America,  and 


Coram  Lord  Cahpbell  C.  J.,  Wightman  J.,  and  Cbomp- 

TON  J. 

Where  certain 
cotton,  which 
had  been  deli- 
vered  to  the 

be  shipped  on  '  hound  ou  a  voyage  from  the  said  port  of  Mobile  to  Liver- 
board  their        pool ;  and  that  one  W.  N.  Dawson,  at  Mobile  aforesaid,  de- 

shiD  was 

through  the  livered  to  the  defendants  on  account  of  the  plaintifl^  and 
thf  df  fenda^ts  *®  defendants  received  a  quantity  of  cotton  to  be  by  the  dc- 
and  their  ser-    fendants  safely  carried  and  conveyed  to  and  shipped  on  board 

the  **  Barbara,''  and  to  be  carried  and  conveyed  in  the  said 


vants,  con- 
sumed by  fire 


wjiiist  on  board  ehip  from  Mobile  to  Liverpool,  there  to  be  delivered  to  the 

plaintifis,  the  dangers  of  the  seas  only  excepted,  for  certain 
freight,  &c* ;  and  although  the  defendants  so  being  owners  of 
the  said  ship  received  the  said  cotton  on  the  terms  aforesaid, 
and  although  they  had  delivered  a  small  part  of  the  said  cotton, 
yet  they  did  not  safely  carry  and  convey  to  the  said  vessel  and 
ship  on  board  tbereof  the  residue  of  the  said  cotton,  nor  safely 
convey  the  said  residue  therein,  nor  deliver  the  same  to  the 
plaintiffs  at  Liverpool,  although  they  were  not  prevented  from  so 
doing  by  the  dangers  of  the  seas,  but  on  the  contrary  thereof, 
which  protects  by  and  through  the  negligence  and  default  of  the  defendants 
shipowners      .  ^^^  ^jj^jy  gervants,  the  said  residue  of  the  said  cotton  whilst  on 

from  loss,  from  /»       i  <•      • 

fire  happening  board  a  Certain  lighter,  for  the  purpose  of  bemg  conveyed  to  and 

on  board  their 

ships. 

,   HM,  also,  that  a  lighter  irM  not  a  ship  or  T€Mel  idthin  tho  nMniBg  of  the  abovs  itatiitc. 


of  a  lighter, 
for  the  pur- 
pose of  being 
conveyed  on 
board  the 
ship.  —Heidf 
that  the  de- 
fendants were 
liable  for  the  , 
loss,  and  that 
they  were  not 
protected  from 
liability  by 
the  26  Geo.  3. 
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shipped  on  board  the  ^  Bflrbara,"  was  destroyed  by  fire,  and  lost        IMS. 
to  the  pUintiffii.  ^i^ii^D 

To  this  declaration  the  defendants  pleaded,  that  at  the  time  aito  Oraaas 
of  the  leoeipt  and  delivery  of  the  said  cotton  to  them  as  men-  pouoa 
taoned  in  the  declaration,  the  plaintifis  and  the  defendants  were  amd  Otbxbs.  ' 
snbjects  of  oar  lady  the  Queen,  domiciled  and  resident  in  Great 
Britun ;  and  that  the  said  lighter  was  a  veesel  necessarily  used, 
according  to  the  custom  of  the  port  of  Mobile,  to  carry  and  con- 
yey  the  said  goods  on  board  the  "  Barbara;"  and  that  the  sud 
negligence,  if  any,  was  that  of  the  servants  of  the  defendants  in 
their  absence ;  and  that  if  the  defendants  were  responsible  for  it 
they  were  only  responsible  as  the  masters  of  the  said  servants, 
and  that  the  said  residue  of  the  said  cotton  was  consumed  by 
fire,  as  in  the  declaration  mentioned,  and  that  they  were  thereby 
prevented  from  carrying  and  delivering  the  said  residue  accord- 
ing to  the  sud  terms  on  which  they  received  the  same;  and  that 
by  reason  of  the  premises,  and  by  force  of  the  statute  in  such 
cases  made  and  provided,  they  were  not  liable  to  the  said  dum 
of  the  plaintiffs. 

To  this  plea  there  was  a  general  demurrer,  that  the  plea 
was  bad  in  substance.  The  ground  stated  in  the  margin  of 
the  demurrer  was,  —  that  the  facts  stated  in  the  plea  afforded 
no  defence  to  the  action,  and  that  the  defendants  were  not 
protected  by  statute  from  liability  to  the  claim  of  the  plaintiffs. 
The  defendants  joined  in  demurrer,  and  their  points  for  ar- 
gument were,  —  that  the  statute  26  Geo.  3.  c.  j86.  s.  2.  was 
made  to  protect  shipowners  for  reasons  of  public  policy,  and  that 
it  onght  to  be  construed  liberally ;  that  a  lighter' was  necessarily 
used  for  putting  goods  on  board  the  ship,  and  that  it  ought  to 
be  considered  part  of  the  ship  just  as  much  as  the  ship's  own 
boats,  &c 

Mr.  fF.  L.  Janes  for  the  plaintifis.  The  plea  is  bad  in  sub- 
stance. The  statute  26  Geo.  3.  c.  86.  s.  2.,  which  enacts  ^'  that 
no  owner  or  owners  of  any  ship  or  vessel  shall  be  subject  or 
liable  to  answer  for  or  make  good  to  any  one  or  more  person  or 
persons  any  loss  or  damage  which  may  happen  to  any  goods  or 
merchandise  whatsoever,  which  from  and  after  the  1st  day  of 
September,  1786,  shall  be  shipped,  taken  in,  or  put  on  board 
of  any  snch  ship  or  vessel,  by  reason  or  means  of  any  fire  hap- 
pening to  or  on  board  the  said  ship  or  vessel,'*  does  not  protect 
the  defendants  from  liability  in  this  case.  It  is  admitted  on  the 
record  that  the  cotton  was  consumed  whilst  on  board  of  a  lighter 
in  coarse  of  being  conveyed  on  board  the  '^  Barbara,"  but  be- 
fore it  was  on  board  that  vessel:  a  lighter  is  not  a  ship  or 
vessel  within  the  26  Geo.  3.  c  86.  s.  2. ;  Hunter  ^  Co.  v. 
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1853.         M*Gown  8f  Others  (a),  where  it  was  held  by  the  House  of 
MoREwooD     ^o^fl  that  that  statute  related  only  to  ships  usually  occupied  in 
AMD  Othsbs    sea  voyages,  and  did  not  extend  to  small  craf^  lighters,  and 
PoLLOK       boatSj  employed  in  inland  navigation.     Here  the  declaration 
AND  Othsbs.    alleged  that  the  cotton  was  delivered  to  the  defendants,  and  re- 
ceived by  them  to  be  safely  carried  and  conveyed  to  and  shipped 
on  board  the  ''  Barbara ; "  but  that  the  cotton,  by  the  negli- 
gence of  the  defendants  and  their  servants,  whibt  on  board  of  a 
certain  lighter,  for  the  purpose  of  being  conveyed  on  board  the 
*'  Barbara,''  was  destroyed  by  fire ;  for  this  negligence  the  defend- 
ants are  responsible  at  common  law,  unless  they  are  protected 
from  liability  by  the  above  statute ;  but  as  the  cotton  was  not 
on  board  the  ship,  it  is  clear  the  case  is  not  within  the  statute. 

Mr.  Bramwell  in  support  of  the  plea.  It  is  quite  clear  that  if 
the  cotton  had  been  on  board  the  *^  Barbara,"  that  the  statute 
would  have  protected  the  defendants  the  shipowners  from  liability. 
This  was  substantially  a  shipment  of  the  goods  on  board  the  ship 
witiiin  the  meaning  of  this  act  of  Parliament ;  the  lighter  may 
be  considered  to  be  part  and  parcel  of  the  ship  just  as  much  as 
the  ship's  own  boats.  [Lord  Campbell  C.  J*  If  you  establish 
that  the  lighter  was  parcel  of  the  ship,  tlien  the  fire  was  on 
board  of  the  ship,  and  the  defendants  would  be  protected  from 
liability.  By  the  53  Geo.  3.  c  159.  s.  5.,  an  act  passed  for  the 
further  relief  of  shipowners,  and  to  amend  the  26  Geo.  3.  a  86., 
it  is  enacted  'Hhat  nothing  therein  contained  shall  extend 
or  be  construed  to  extend  to  the  owner  or  owners  of  any  lighter, 
barge,  boat,  or  vessel  of  any  burden  or  description  whatsoever 
used  solely  in  rivers  or  inland  navigation,  or  any  ship  or  vessel 
not  duly  registered  according  to  law."  A  lighter  or  a  barge 
proceeding  up  a  river  inland  was  not  within  the  policy  of  that 
act,  which  was  intended  to  protect  the  owners  of  sea-going 
vessels.  The  case  of  Hunter  ^  Co.  v.  M^Gown  4*  Others, 
which  has  been  referred  to,  was  a  case  where  a  lighter 
was  used  in  inland  navigation,  and  it  was  held  not  to  come 
within  the  statute.]  [^Crompton  J.  By  the  terms  of  the  de- 
claration, you  are  bound  to  get  the  cotton  on  board  the ''  Barbara" 
as  you  can,  and  convey  it  to  Liverpool.]  Either  this  lighter 
must  beheld  to  be  part  and  parcel  of  the  ship,  or  it  is  a  separate 
ship  or  vessel,  and  we  are  the  owners  within  the  meaning  of  the 
act  of  Parliament. 

Lord  Campbell  C.  J.    It  seems  to  me  that  this  plea  can- 
not be  supported.     The  defendants  are  liable  at  common  law, 

(o)  1  Bligh's  Rep.  575. 
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and  unless  they  ore  relieved  from  liabilitj  by  the  act  of  Par-        1853. 
liament  which  has  been  referred  to,  they  remun  liable.     The     mobewood 
defence  which  the  defendants  set  np  in  this  plea  is  founded  on  the    ^"^  Othbm 
26  Geo.  3.  c  86.  s.  2.,  which  enacts  'Hhatno  owner  of  any  ship       Poijx>k 
or  vessel  shall  be  liable  to  answer  for  any  loss  or  damage  which    ^"^  Othbm, 
may  happen  to  any  goods  shipped  or  put  on  board  of  any  such 
ship  or  vessel  by  reason  of  any  fire  happening  to  or  on  board 
the  8«d  ship  or  vesseL"    Now  we  are  to  say,  whether  this  act 
extends  to  the  state  of  facts  which  is  admitted  upon  this  record ; 
we  are  only  to  determine  what  has  been  done  by  the  l^slature, 
not  what  ought  to  have  been  done.     The  declaration  alleges 
that  certain  cotton  was  delivered  to  the  defendants  on  account 
of  the  plaintiffs,  to  be  by  the  defendants  safely  shipped  on  board 
the  ship  *'  Barbara,"  <'  and  to  be  carried  and  conveyed  in  that  ship 
from  Mobile  to  Liverpool,  and  that,  by  the  negligence  of  the 
defendants  and  their  servants,  part  of  the  cotton  whilst  on 
board  of  a  certain  lighter  for  the  purpose  of  being  conveyed  to 
and  shipped  on  board  the  '  Barbara,' "  was  destroyed  by  fire ;  it 
roust  be  taken  therefore  that  the  cotton  was  lost  by  the  negli- 
gence of  certain  persons  who  were  on  board  of  the  lighter,  of 
which  the  defendants  were  not  the  owners;  it  must  be  assumed 
to  be  a  public  lighter,  belonging  to  others  who  were  employed 
by  the  owners  of  the  **  Barbara."  To  be  within  the  protection  of 
the  act,  it  seems  to  me  that  the  fire  must  happen  on  board  a 
vessel,  the  property  of  the  defendants ;  the  fire  must  be  on  board 
the  ship ;  in  this  case  it  was  on  board  the  lighter.     I  think  it  is 
dear  that  this  case  is  not  within  the  statute,  and  that  the  com- 
mon law  liability  of  the  defendants  remains. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  It  appears  to 
me  that  the  section  of  the  act  which  has  been  referred  to,  and 
which  is  relied  upon  by  the  defendants,  does  not  apply  to  this 
case.  Here  the  lighter  was  not  part  of  the ''  Barbara; "  the  lighter 
may  be  treated  as  a  separate  and  distinct  vessel  of  which  the 
defendants  are  not  the  owners ;  and  they  would  not  therefore 
come  within  the  words  or  meaning  of  the  act  of  Parliament. 

Cbohfton  J.  concurred. 

Judgment  for  the  plaintiffi. 

Attorneys,  C7.  J»  Jones f'nxkd  Norris  jr  Sons* 
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EVANS  AND  OTHERS  v.  THE  LANCASHIRE  AND 
YORKSHIRE  RAILWAY  COMPANY. 

Qusbn'8  Coram  LoBD  Campbell  C.  X,  Wightmak  J.,  and 

Bench.  CbOMPTON  J. 

April  23.        ^ 

Where  a  party  o  FECIAL  CASE.  An  action  had  been  brought  by  the 
to  haye  the  phuntififl  against  the  Lancashire  and  Yorkshire  Railway  Corn- 
amount  of  his    pany  to  recover  300021,  the  amount  of  compensation  awarded  to 

<*linin  fyf  com*         ■  /%••  «  '111  1 

penaation  them  for  mjury  done  to  oertam  bleach  works, 

against  a  rail-  xhe  declaration  was  framed  on  the  award.     Amongat  other 

settled hyar-  pleas  was  one:    That  the  award  was  not  made  within  three 

hitration,  m  calendar  months  after  the  appointment  of  the  arbitrator. 

accordance  ^'^ 

with  the  pro-  It  appeared  that  the  plaintiffi  were  trustees  imder  a  deed  of 
La^CUuM  <^w>gii°^o>^t  of  certain  bleach  works,  which  were  injuriously 
Act,  the  affected  by  the  works  of  the  railway  company ;  that  they  had 

^im^to'make  ^^'^^  &  daim  for  oompeusation  exceeding  60L  against  the  com- 
his  award         pany,  whioh  was  disputed;   that  the  plaintiflb   had  dgnified 
months  of  the    their  desire  to  have  the  question  of  such  compensation  settled 
time  when  the   \^y  arbitration,  in  accordance  with  the  provisbns  of  the  23rd 
ferred  to  him     seotion  of  the  Lands  Clauses  Act ;  and  that  they  had,  in  accord- 
for  arbitration,  j^^^  ^j^h  ^^  provisions  of  the  25th  section  of  that  statute,  ap- 
pointed a  Mr.  Fisher  to  act  as  arbitrator  for  both  parties,  the 
railway  company  having  failed  to  appoint  an  arbitrator  on  their 
behalf.    Fisher  made  his  award,  awarding  compensation  to  the 
plaintiffs,  but  not  within  three  months  after  the  time  at  which 
he  was  appointed.    At  the  trial  it  was  objected,  on  behalf  of  the 
defendants,  first,  that  the  case  did  not  come  within  the  68th 
section  of  the  Lands  Clauses  Act^  8  &  9  Vict.  c.  18.    Secondlyi 
that  if,  within  the  statute,   the  award  was  not  made  within 
three  months  after  the  appointment  of  the  arbitrator,  as  re* 
quired  by  s.  23.  of  that  statute.     A  verdict  was  found  for  the 
plaintifis  subject  to  a  special  case. 

Mr.  Cowling  for  the  plaintiffs,  (a)  Assuming  that  the  68th 
section  of  the  Lands  Clauses  Act  is  i^plicable  to  this  case,  was  this 
award  void  because  it  was  made  more  than  three  months  after 
Fisher  was  appointed  arbitrator  for  both  the  plaintiffs  and  the 
defendants  ?  The  68th  section  enacts, "  That  if  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any 
interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  &c  ;  and  if  such  party 
desire  to  have  the  same  settied  by  arbitration,  it  shall  be  lawful 

(a)  The  argument  of  counsel  on  judgment  of  the  Court  proceeded  oa 
the  first  point  is  not  given,  as  the     the  second  point 
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for  him  to  give  notice  in  writing  to  the  promoters  of  tiie  under- 
taking of  such  his  desire^  stating  in  such  notice  the  nature  of 
the  interest  in  such  lands  in  respect  of  which  he  chiims  opmpen- 
satioD,  and  the  amount  of  compensation*  &c. ;  and  unless  the  pro- 
moters of  the  undertaking  be  willing  to  pay  the  amount,  the 
same  shall  be  settled  hj  arbitration  in  the  manner  herein  provided, 
ftc."  The  same  section  gives  the  party  an  option  of  having  the 
amount  of  compensation  determined  by  a  jury. 

The  words,  '<  in  the  manner  herein  provided/'  in  the  68th  seo- 
tion,  refer  to  the  24th  and  26th  sections,  and  the  other  preceding 
sections,  but  not  to  the  23rd.  (a)  [IFt^A/mon  J.  In  this  case 
you  compelled  the  ocMnpany  to  have  the  amount  settied  by 
•arbitration:  it  is  a  proceeding  in  invitos,'] 

KnowkSf  for  the  defendants^  was  not  called  upon. 


%i 


185S. 


Evans 
AXD  Othebs 

V, 

Thb  Lam- 

CASHIBS  AMD 


Railwat 

COHPAKT. 


LoBD  Cahpbell  C.  J.  The  provision  in  the  23rd  section  of 
the  Lands  Clauses  Act,  as  to  the  time  within  which  the  arbi- . 
trator  must  make  his  award,  is  a  very  important  one.  I  do  not 
see  why  the  words  in  the  68th  section,  '^  settied  by  arbitration  in 
the  manner  herein  provided,"  do  not  apply  to  and  embrace  tiie 
23rd  section  as  well  as  the  24th  and  the  25th  sections,  which 
have  been  referred  to  by  Mr.  Cowling.  The  l^slature  intended 
by  the  23rd  section  to  compel  the  arbitrator  to  decide  within 
three  months  after  the  matter  should  have  been  referred  to  him  for 
arbitration.  If  the  party  chooses  to  put  in  force  the  powers  of  the 
act  as  to  arbitration,  he  must  take  them  cum  onere.  The  plain- 
tiflb  are  right  upon  the  first  point,  but  they  clearly  faQ  upon 
the  second.     There  must  be  judgment  for  the  defendants. 

The  other  judges  concurred. 

Judgment  for  the  defendants. 

Attorneys,  Chegory  §•  Co.  and  Johnson  §•  Wetheralh 


(a)  The  23rd  section  enacts, 
**  unless  the  party  claiming  com- 
pensation shall  as  aforesaid  signifj 
to  desire  to  have  the  question  of 
such  compensation  settled  bj  arbi- 
tration, or  if  when  the  matter  shall 
have  been  referred  to  arbitration  the 


arbitrators  or  their  umpire  shall  fbr 
three  months  hare  failed  to  make 
their  or  hb  awards  or  if  no  final 
award  shall  be  made,  the  question 
of  such  compensation  shall  be  aettled 
by  a  jury,  as  thereinafter  provided. 
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1853. 


THE  QUEEN  v.  THE  INHABITANTS  OP 

STAPLETON. 

Queek's 

Bench.         Coram  LoBD  CAMPBELL  C.  J.,  Eblb  J.,  and  Cbomptok  J. 

i«iv«the  On  an  appeal  by  the  churchwardens  and  overseere  of  the  poor 

parish  in  which  of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex^  to  the 

8ide,Xrat^-  Midsummer  Quarter  Sessions  1852,  for  the  county  of  Glon- 

poraryporpose,  ccster^  against  an  order,  dated  25th  March,  1852,  for  the  removal 

returo,  does  of  Robert   Fletcher  and  Jane  his  wife  from    the  parish   of 

hSJ^dSSe  Stapleton,  in  the   county  of  Gloucester,  to  the  parish  of  St. 

so  as  to  be  re-  Pancras,  the  Court  of  Quaiter   Sessions  quashed  the  order, 

Sence^-^but  Bubject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the 

the  remaining     following 

in  another 

parish  under  a  (j^ 

contract  for  v>i*«cr. 

finite  as  to  For  thirty  years  and  upwards,  previous  to  the  16th  of  May, 

time,  is  a  per-    i^  th^  y^^r  1843,  Robert  Fletcher  resided  with  his  wife  and 

manent  par-  •  • 

pose,  and  does  family  in  divers  houses  in  succession,  (for  all  of  which  he  paid 
foraS^^*  during  the  whole  period  rent  and  rates,)  in  the  parish  of  Staple- 
dence.  ton ;  and  on  the  said  16  th  day  of  May  the  said  Robert  Fletcher 

was  hired  as  a  porter  by  the  guardians  of  the  poor  of  the 
Clifton  Union ;  and  whilst  he  was  so  hired  as  such  porter,  he 
resided  and  slept  every  night,  as  his  duty  was  in  conformity 
with  his  said  hiring,  in  the  worUiouse  of  the  said  Clifton  Union, 
in  the  parish  of  Clifton,  in  the  city  of  Bristol,  and  out  of  the 
parish  of  Stapleton,  for  a  period  of  four  years  and  four  months, 
and  during  the  whole  term  of  Robert  Fletcher's  so  residing  in 
the  workhouse  of  the  Clifton  Union  his  wife  and  children  con- 
tinued to  reside  in  the  same  house,  in  the  parish  of  Stapleton, 
in  which  Robert  Fletcher  had  resided  previously  to  his  being  ap- 
pointed such  porter  at  the  workhouse  of  the  Clifton  Union,  and 
for  which  Fletcher  always  paid  the  rent :  That  Fletcher  was 
dismissed  from  his  situation  as  porter  at  the  Clifton  Union  work- 
house on  the  16th  day  of  September,  1847 ;  and  immediately 
thereupon  he  returned  to  and  resided  in  the  parish  of  Stapleton, 
in  the  house  so  inhabited  by  his  wife  as  aforesud,  and  con- 
tinued so  to  reside  up  to  the  time  of  the  obtaining  of  the  order 
of  removal. 

Fletcher,  on  the  hearing  of  the  appeal,  stated  that  he  always, 
during  the  time  of  his  service  at  the  union  workhouse,  had 
an  intention  to  return  to  the  parish  of  Stapleton  whenever 
he  should  leave  the  Clifton  Union,  but  that  he  did  not  wish  or 
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desire  to  leave  his  advice  at  the  Clifton  Union,  and  did  not         1858. 


do  so  willingly.  Xn  Qubsv 

The  Court  of  Qaarter  Sessions  decided  that  Fletcher  and  his         j^ 
wife  were  irremovable  from  the  said  parish  of  Stapleton,  on  the    Inhabrahts 
ground  of  his  having  resided  therein  for  five  years  and  upwards  ®'  SftAnxtoM, 
previous  to  the  making  of  the  order  appealed  against ;  and  the 
Serious  found,  as  a  fact,  that  Fletcher  always,  during  the  time 
of  his  service  at  the  Clifton  Union  workhouse,  had  an  intention 
to  return  to  the  parish  of  Stapleton  whenever  he  should  leave 
the  Clifton  Union,   but  that   he   did  not  wish  or  desire  to 
leave  his  service   at  the  Clifton  Union,    and  did  not  do  so 
willingly. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
paupers  were  removable,  under  the  circumstances  above  stated, 
then  the  order  of  the  Court  of  Quarter  Sessions  was  to  be  quashed, 
otherwise  to  be  confirmed. 

Mr.  Hffott  and  Mr.  Powell  in  support  of  the  order  of  Sessions. 
This  case  arises  under  the  9  &  10  Vict  c  66.  s.  1.,  and  the  ques- 
tion is,  whether  the  pauper's  residence  in  Stapleton  has  been 
broken  by  his  service  in  the  Clifton  Union,  in  which  place  he  lived 
for  a  temporary  purpose,  and  as  a  matter  of  business,  the  Sessions 
having  found  that  he  had  an  animus  reoertendi  ;  it  is  submitted 
that  this  is  a  question  of  fiict  to  be  found  by  the  Sessions,  and 
that  they  have  determined  it :  no  legal  definition  can  be  given 
of  reddence  or  inhabitancy,  but  it  is  merely  a  fact  to  be  found. 
To  argue  it,  however,  as  a  question  of  law,  the  act  was  intended 
to  relieve  the  poor  from  vexatious  removals,  and  ought  to  be 
liberally  construed.  [^Cramptan  J.  Can  a  man  have  two  resi- 
dences at  the  same  time  ?]  Clearly  he  can ;  but  the  term  is  used 
in  various  senses :  if  a  man  is  rateable  for  property  at  a  parti- 
cular place,  and  bears  its  burthens,  and  acquires  privileges  in 
respect  of  it,  he  is  considered  to  be  an  inhabitant  for  some  pur- 
poses. The  maxim  of  the  civil  law  is  *'  Ubi  uxorj  ibi  donms,^  which 
supports  the  view  the  Sessions  have  taken  of  this  case.  His 
absence  is  for  business,  which  has  been  held  not  to  make  a  break 
in  the  residence.  Can  it  make  any  difference  whether  such  an 
absence  is  for  a  greater  or  less  period  ?  It  is  said,  *'  Nota — Habv^ 
tath  dieitur  ab  habendo.^  (a)  Here  the  pauper  had  a  house  and 
family  in  Stapleton.  So  in  Benipe  v.  Johnson  (6),  the  lord  chan- 
cellor lays  it  down,  that  although, /^rtiiitfyhcte,  a  man's  personal 
readenee  is  his  domicile,  **  you  may  encounter  that  if  you  show 
it  is  either  constrained,  or  from  the  necessity  of  his  afikirs, 
or  trautttory,  that  he  is  a  sojourner,"  &c.  That  was  a  case 
of  domicile,  and  although  for  some  purposes  there  is  a  dis- 

(a)  Coke,  2nd  Ins.  702.  (b)  3  Yes.  jan.  201. 
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1858:        ^Qct&on  between  domioile  and  reflidenee,  there  is  none  for 

tt—  Qwrmm^    ^^  purposc :    thc  word    domicile  Is  from  domus,   a  house, 

V.  and  inhabitancy  is  of  similar  meaning  with  residence.     In 

jxtumnAxm    ^^  Mayor  of  Colchester  v.  Goodwin  (a)  it  is  said,  *'  He  tliat 

or  Stavurdx.  bath  a  house  in  his  hands,  there  is  said  to  be  an  inhabitant*'^    In 

Bex  y.  Serjeant  {b)  it  was  held,  that  the  having  a  house,  although 
the  personal   inhabitancy  was  only  occasional,   constituted   a 
residence.     [^Crompton  3.     Could  a  person  acquire  a  right  to 
irremovability  in  two  parishes  at  the  same  time?]     Probably 
not,  but  this  was  constructively  a  residence  in  Stapleton  for  the 
purposes  of  this  act  of  parliament.     In  Rex.  v.  Miichett  (c) 
Lord   EUenborough  held,    that  militia   men  serving  at  Col* 
Chester  for  the  greater  part  of  the  time  in  question,  but  having 
their  homes  and  families  at  Norwich,  were  inhabitants  of  the 
latter  place.     In  Reg.  v.  Halifax  (d)  removal  under  an  order  of 
justices  for  a  very  short  period  was  held  to  be  a  disruption  of 
residence ;  but  that  was  because  the  right  to  return  was  taken 
away.     [Lord  Campbell  C.  J.     Can  the  pauper  be  said  to 
have  an  intention  to  return  to  Stapleton  when  he  contracts  to 
serve  in  Clifton  and  to  reside  there  ?]     [Erie  J.     Periods  of 
military  service  are  excluded  by  the  terms  of  the  act,  and  are 
no  disruption.]    If  the  pauper  had  contracted  to  drive  a  coach 
to  London  he  would  equally  have  been  absent  undor  a  contract, 
but  that  would  have  been  no  disruption.     The  case  of  Reg.  y. 
3%e  InhabitantM  of  Taeolnestone  (e)  determines  that  absence, 
for  the  mere  puipose  of  employment,  is  no  disruption  of  residence 
if  there  be  an  animus  revertendi,  and  the  only  distinction  between 
that  case  and  this  is,  the  longer  period.     [Lord  Campbell  C.  J. 
Put  the  case  of  a  man  who  leaves  his  wife  and  family  residing  in 
England  and  goes  to  Australia,  and  there  binds  himself  to  serve 
for  seven  years,  intending  to  return  at  the  expiration  of  that  period, 
would  that  be  no  disruption  ?]   That  is  a  much  stronger  case  than 
the  present,  but  still  it  is  contended  he  would  be  l^^liy  resident 
in  England :  if  the  house  in  which  his  wife  and  family  reside  be 
liable  to  rates,  he  would  be  bound  to  pay  them  as  a  resident  and 
rateable  occupier.  There  is  no  satisfactory  definition  of  residence, 
or  solution  of  this  difficulty  to  be  found  in  the  books,  but  there 
are  no  decisions  inconsistent  with  the  view  now  presented. 
In  Rig.  v.  77ie  Inhabitants  of  LlaneUy  (f),  where  a  man  who 
had  gone  to  America  was  held  not  to  be  resident  where  his  wife 
and  family  resided,  there  was  no  evidence  of  any  intention  to 
return.      In  Withom  r.  Thomas  (g)  Erie  J.  said,  *<  Hie  man 


(a)  Carter's  Rep.  119.  (e)  12  Q.  B.  157. 

h)  6  T.  R.  466.  (/)  20  L.  J.  M.  C.  179. 

(c)  10  East,  618.  (gS  14  L.  J.  C.  P.  88. 

(d)  12Q.B.  111. 
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might  b6  absent  the  whole  six  months,  perhapi^,  from  iUneM  i        1858, 
bat  if  he  have  all  the  time  the  intention  to  return,  and  it  be    xm  Qusxtf 
occupied  by  hia  wife  and  family,  it  might  Blill  be  his  residence*  v* 

So  in  Lambe  v.  Smythe  (a)  Pollock  C.  B*  says,  the  word  resi«    ixm^uaKn^ 
dence  must  be  read  in  the  sense  of  a  man's  home,  and  Parke  B.  <mp  SxAruBVOA 
flays  it  means  domicile  or  home. 

It  is  submitted,  then,  that  residence  in  this  statute  does  not 
mean  personal  but  legal  residence,  or  where  a  man  has  hia 
home.  Mr.  Justice  Story  in  defining  domicile  says,  '^  the  place 
where  a  married  man's  family  resides  is  generally  to  be  deemed 
hia  domicile."  (Jb)  In  this  case,  Clifton  was  merely  analogous 
to  the  place  of  the  pauper's  shop,  factory,  or  working  place, 
and  in  thu  point  of  yiew  a  man  can  have  but  one  residence  at 
a  time. 

Mr.  Pashley  and  Mr.  Skinner  contra.  It  is  submitted  that 
the  general  residence  of  the  pauper,  that  is,  a  personal  resi- 
dence, was  in  the  contemplation  of  the  legislature,  upon  which, 
in  some  peculiar  cases,  a  constructive  residence  has  been  en- 
grafted by  necessity,  and  this  is  the  only  safe  rule. 

In  Bex  V.  Maahiier  (c)  the  Court  held,  that  the  word  "  in- 
habitant "  had  no  definite  l^al  meaning,  but  must  bo  taken 
according  to  the  subject-matter,  and  be  explained  as  circum- 
stances allow.  The  droumstances  of  the  present  case  might 
be  stated  thus,  that  the  pauper  never  intended  to  leave  Clifton 
until  turned  off,  when  he  must  submit  to  go  home.  It  is  like 
the  case  of  a  clergyman  who  goes  to  take  a  benefice,  intending 
to  return  to  his  former  residence  if  he  should  lose  his  benefice, 
or  be  made  a  bishop.  It  is  very  diflScult  to  define  residence, 
but  for  this  purpose  this  rule  might  be  adopted,  viz.  that  where 
a  man  goes  to  live  in  any  place  not  intending  to  return  to  his 
former  abode  until  some  event  over  which  he  has  no  control 
occurs,  that  is  an  alteration  of  his  residence.  Under  such  a 
nde,  the  first  night  the  pauper  slept  in  Clifton  was  a  break 
in  die  residence  at  Stapleton,  or  if  personal  residence  were 
tsken  as  the  criterion  with  such  exceptions  as  have  already 
introduced,  it  would  effect  the  object  of  establishing  a  reason'* 
ftble  and  convenient  rule.  (The  defendants'  counsel  were  here 
rtopped  by  the  Court) 

LoBD  Campbell  C.  J.  I  am  of  opinion  that  the  pauper  was 
removable,  and  that  the  order  of  removal  was  right.  I  do  not 
think  that  we  are  precluded  from  examining  the  case  by  any 
finding  of  the  Sessions :  it  is  a  question  of  law  upon  the  facts 

(a)  15  L.  J.  Exch.  287.  (c)  6  A,  &  E.  153. 

(6)  Conflict  of  Lavs,  §  46. 


88  THE  COMMON  LAW  REPORTS. 

1853.        found  by  them^  whether  the  pauper  was  removable  or  irremoV' 
TbxQueuv    ^^^^     -^^  ^^^  Bame  time  I  do  not  at  all  propose  to  break  in 
V.  upon  the  rule  of  non-interference  with  the  finding  of  the  Sea- 

IKHABITANT8    ^lons  upou  matter  of  fact. 

or  Stapleton.       I  should  be  glad  if  I  could  lay  down  a  general  definition 

of  residence  for  this  purpose,  but  I  do  not  hazard  any  such.  I 
have  heard  none  laid  down  by  authority,  and  I  cannot  adopt 
those  proposed  on  behalf  of  the  appellants ;  nor  can  I  adopt 
domicile  as  the  rule.  If  it  depended  upon  donucile,  I  should  say 
it  was  in  Stapleton,  but  a  man  may  be  domiciled  in  one  country 
and  resident  in  another.  The  next  criterion  proposed  is,  the 
ammus  revertendi:  but  only  see  to  what  absurdity  that  would 
lead.  If  the  intention  of  returning  at  any  remote  period  would 
be  sufficient  to  muntain  the  continuity  of  residence,  a  man 
going  to  Australia,  leaving  his  wife  and  family  behind,  and  en- 
tering into  a  contract  to  remain  there  for  years,  must  be  said  to 
be  resident  on  the  opposite  side  of  the  globe  with  oceans  sepa- 
rating him  from  his  residence !  The  only  rule  I  can  surest  is 
this,  that  where  a  man  is  absent  from  the  residence  of  his  fa- 
mily for  a  temporary  purpose,  with  the  intention  of  returning, 
that  is  no  break  of  his  residence ;  this  is  not  very  definite,  but 
is  the  best  rule  I  can  at  present  propose.  Now  in  the  present 
case,  was  the  absence  for  a  temporary  purpose  ?  The  pauper  was 
hired,  and  wished  to  remun  in  Clifton,  and  did  not  intend  to 
return  until  dismissed  from  his  situation.  This  is  not  such  a 
purpose  as  going  to  the  seaside  for  a  time  for  the  benefit  of  his 
health.  I  consider  this  a  permanent  purpose.  It  is  found  by  the 
Sessions  that  he  was  personally  rendent  in  Clifton,  and  I  think 
properly  so  found.  He  was  there  under  a  contract  (and  I  place 
much  reliance  upon  that)  which  disabled  him  from  returning 
without  a  breach  of  that  contract  It  should  not  be  forgotten 
that  the  same  circumstances  may  amount  to  a  residence  within 
the  meaning  of  one  statute,  and  not  within  that  of  another ;  but 
taking  all  the  facts  found  into  consideration,  and  particularly 
his  absence  under  a  contract  of  service,  requiring  him  to  reside 
personally  in  Clifton,  and  disabling  him  from  returning  to  Sta- 
pleton while  that  contract  lasted,  I  am  of  opinion  that  there 
was  a  permanent  residence  in  Clifton  within  the  meaning  of  this 
statute,  which  put  an  end  to  the  former  residence  in  Stapleton. 

Eblb  J.  The  word  residence  has  certainly  various  meanings 
in  different  statutes.  Under  the  poor  laws  the  prominent  idea  of 
a  residence  has  been  the  sleeping  for  forty  nights  in  the  same 
place.  Under  this  statute  that  rule  cannot  be  applied.  The 
pauper  having  a  house  in  which  his  wife  and  family  resided  in 
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Stapleion,  his  temponuy  absence  with  an  intention  to  Tetnrn^         1859. 
would  be  no  break  of  that  residence,  but  the  additional  facta    ^  A^^ 
here  found,  to  my  mind  do  constitute  a  break.     There  is  a  con*  v« 

tract  for  service  under  which  he  is  employed  by  day  and  sleeps  iKHABrrAirw 
hj  night  in  Clifton :  under  these  circumstances,  whilst  he  was  ®'  Stafuroit. 
performing  that  contract,  I  think  he  was  residing  in  that  parish 
where  he  was  gaining  his  livelihood  and  sleeping,  and  that  he 
has  thereby  broken  his  residence  in  the  former  parish.  I  am 
therefore  of  opinion  that  the  decision  of  the  Sessions  was  wrong, 
and  that  the  panper  was  removable. 

Crompton  J.  It  is  dear  that  the  pauper  did  not  for  five 
yean  before  the  order  personally  reside  in  Stapleton ;  but  it  is 
aud  he  did  so  constructively :  his  personal  residence  is  properly 
found  to  be  in  another  place.  It  seems  to  me  that  the  question 
muat  b^  as  said  by  my  lord,  whether  his  absence  is  for  a  tem- 
porary or  permanent  purpose ;  and  then  what  is  the  nature  of  the 
new  residence  ?  It  is  not  only  found  that  he  was  residing  in  Clif* 
ton,  but  how  and  under  what  circumstances ;  viz.  under  a  contract 
of  service  for  the  purposes  of  which  it  was  his  duty  to  sleep  in 
Clifton,  and  that  he  did  not  quit  his  service  willingly.  It  is  said, 
however,  that  he  had  an  intention  of  returning  to  Stapleton,  and 
it  is  necessary  to  see  what  that  animus  retyertendi  is.  I  do  not 
think  an  intention  of  returning  at  some  distant  period  is  suffi-i 
cient  to  keep  up  his  former  residence,  and  that,  where  his  re-» 
turn  is  not  under  his  own  control,  his  absence  is  permanent. 
It  then  appears  to  me  that  there  was  a  permanent  residence  in 
Clifton  sufficient  to  put  an  end  to  the  former  one,  and  that  thei 
order  of  Sessions  was  wrong. 

Role  absolute  to  quash  the  order  of  Sessions. 

Attorneys,  G.  W,  F.  Cook  and  Ridsdale  jr  Cradock. 


KEGINA  V.  PHILPOTT. 

Court  or 
CruiinaXi 

Coram  Jebyis  C.J«,  Parke  B.,  Alderson  B.,  Wiqbt-         Appeal. 

MAN  J.,  and  Cbesswell  J.  Aprajz. 

•p.  A.  is  indicted 

rRISClLLA  PHILPOTT  was  tried  on  an  indictment  for  ^Ll,™?^ 

xneanonr  tor 

neglecting  to  procure  her  infant  children   necessary  food  and  neglecting  to 

dotliing,  at  the  General  Quarter  Sessions  of  the  peace  for  the  J3^f children 

county  of  Kent.     The  evidence  of  Mary  Anne  Crane  (a  neigh-  -with  necessanr 

l>our)  and  other  witnesses,  proved  that  she  was  the  wife  of  a  j^g,  but  no 

actual  injuiy  ^ 
u  prored  to  liave  been  sustained.  —  HeUd^  the  ayerment  of  actual  injury  must  be  proTcd  and  is 
n«t«mL    StMe,  the  injury  sustained  must  show  actual  injury  to  the  health  of  the  party,  to  be 
foffieient  eridenoe  to  support  the  aYennent 
C.  L,— YOL.  !•  H 
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186a.        seaman  in  her  Majesty's  service,  who  was  absent  on  setvioe, 
Rbqina       ^^^  ^^^^  ^^®  received  a  portion  of  hia  pay  under  a  power  given 
V*  by  her  husband ;   and  that  the  prisoner  was  a  good  needle- 

woman and  able  to  get  her  living  if  she  chose,  and  that  she 
had  a  house  to  live  in  to  herself,  in  which  she  lived  with  her 
three  children.  She  left  her  children  without  food  or  clothing 
from  five  o'clock  on  Monday  evening  until  eight  o'clock  on 
Thursday  morning;  but  the  children  did  not  actually  suffer 
any  serious  injury,  owing  to  the  attention  and  interference  of 
a  poor  neighbour.  The  prisoner  was  found  guilty,  and  the  fol- 
lowing points  were  reserved  for  the  opinion  of  this  Court, 
which,  however,  were  not  argued  on  either  side  by  counsel. 

1st.  Whether  the  conduct  of  the  prisoner  in  absenting  her- 
self as  mentioned  in  the  above  statement  amounted  to  a  mis* 
demeanour  at  common  ^law,  irrespective  of  any  actual  injury 
to  the  children  which  might  be  the  result;  and  therefore, 
whether  the  averments  in  the  indictment,  that  the  children 
were  "  greatly  injured  and  weakened,"  were  material  and  neces- 
sary  to  be  proved. 

2ndly.  If  actaal  injury  to  the  children  is  necessary  to 
constitute  the  offence,  and  the  averments  must  be  proved, 
whether  the  injury  which,  to  some  extent,  the  children  might 
have  sustained,  was  sufficient  in  degree  to  establish  the  offence 
and  support  the  averments. 

JfiKTis  C.  J*  The  Court  is  of  opinion  that  this  conviction 
is  wrong.  The  chairman  has  submitted  two  questions  to  us 
(after  reciting  them  as  stated  above).  We  are  of  opinion  that 
these  averments  are  material  and  ought  to  be  proved,  and  that 
this  offence  cannot  be  established  without  making  out  an  injury 
to  the  children ;  HogarC$  case,  {a)  The  next  question  is, 
whether  the  injury,  which  to  some  extent  the  children  must 
have  sustained,  was  sufficient  in  extent  to  support  the  aver- 
ments. Whether  injury  has  been  done,  must  be  determined  by 
the  jury;  but  here  it  is  found  that  the  children  did  not  suffer 
any  actual  injury,  but  must  have  suffered  in  some  degree.  That 
will  not  support  the  conviction. 

In  Friend's  case  (J),  which  was  an  indictment  for  refusing  to 
supply  an  apprentice  with  necessaries,  the  judges  thought  that 
to  constitute  a  breach  of  duty  that  would  support  the  indict- 
ment, it  must  be  shown  that  by  means  of  not  giving  the  alleged 
necessaries,  the  health  of  the  apprentice  would  be  injured.  This 
view  IS  confirmed,  to  some  extent,    by  the  14  &  15  Vict. 

(a)  2  Den.  C.  C.  277.  (i)  R.  k  R.  20. 
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c  11.  8. 1*5  which  treats  the  offence  of  neglecting  to  sapply         lUfS* 
necessary  food  as  an  offence  of  the  same  degreci  as  conduct       Rbodta 

whereby  the  life  of  the  apprentice  is  endangered,  or  the  health  ^^ v^ 

permanently  injured  or  likely  to  be  so.     The  conviction  is 
wrong. 
Conviction  quashed. 


DOLLING  AND  SANDYS  v.  WHITE. 

Coram  CoLEBIDGE  J.  BailCoubt. 

April  2$. 

]\Ib.  ASPLAND  had,  on  a  previous  day,  obtained  a  rule  to  ^^^^ 
show  cause  why  a  judgment  should  not  be  set  aside,  and  execu«  riage  lends 
tion  and  all  procecKlings  thereon,  under  the  following  circum-  hJ.r°2t«ttded 
stances.     Harriet  White  Dolling,  one  of  the  plaintiffs,  being  a  buBband ;  as 
feme  sole  in  1837,  and  about  to  marry  the  defendant,  and  pos-  JSSTof  attoi^^" 
se^ed  of  a  sum  of  3001,  lent  the  same  to  him ;  and  he,  as  a  ney  is  giyen 
security,  gave  a  warrant  of  attorney  to  confess  a  judgment  for  ment  for  eoof* 
600/.  to  her  and  Sandys  the  other  plaintiff.     By  the  defeasance,  *?  \  ^^^  ^f 

m      m  »  the  defeasance 

which  stated  the  loan  to  be  in  contemplation  of  marriage,  the  stating  he  loan 
defendant  was  to  hold  the  money  as  long  as  the  plaintiff  or  her  Il^i^i^'^  # 
appointee  should  please,  subject  to  her  last  will,  paying  interest  marriage,  and 
to   Sandys.     It  was  also  stipulated  that,   upon  her  request,  iJ^R^a^w* 
whether  covert  or  sole,  Sandys  might  require  payment  on  one  as  A.  or  her 
week's  notice.    Judgment  was  to  be  entered  up  forthwith,  and  ghooid  please, 
on  default  of  payment  after  notice,  execution  might  issue  for  ^'  payu^g  in- 

,    •   ^     *  J  terest  in  the 

principal,  interest,  and  expenses.  meantime. 

Judgment  was  accordingly  entered  up,  and  the  marriage  sub-  ^^®  marriage 
sequently  took  place.    In  May,  1845,  Sandys,  at  the  request  of  and  seventeen 
Mrs.  White,  gave  notice  to  pay  off  the  principal  and  interest ;  ^^*"  tt^n  b 
which,  however,  was  not  enforced.     A  second  demand  was  issued  against 
made  in  March,  1853 ;  and,  on  the  2nd  of  April,  a  writ  of  exe-  fuenUy  be^**" 
cuUon  issued;  the  sheriff  levied,  and,  on  the  5th,  assigned  the  comes  bank- 
property  to  two  persons,  who  acted  under  a  power  of  attorney  j^^thata^scire' 
from  the  plaintiff,  and  they  entered  into  possession*     On  the  facias  ^as  not 
1 1th  of  April,  White  was  duly  declared  a  bankrupt,  and  this  reme^bsjadg- 
application   was  without  delay  made  by  his  official  assignee.  S!?'!*"**^' 
No  fraud  or  collusion  between  the  husband  and  wife  was  im-  rant  of  attorney 
pnted,  but  two  grounds  were  relied  on :  first,  that  the  execu-  J^Uy^a^r- 
tion  was  irregular,  because  the  judgment  was  more  than  a  year  riage  settle- 
old,  and  had  not  been  revived  by  scire  facias ;  secondly,  that  ^^^^emeot 

the  wife,  and 
B/s  assignees 
eould  sot  have  a  claim  against  A.  and  C.  for  property  seized  in  execution  on  the  judgment. 

H  2 
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1853. 


boluno  and 
Sandys 

V. 

White. 


the  marriage  betweeD  one  of  the  plaintifib  and  the  defendant 
had  discharged  the  judgment. 

Mr.  Montagu  Chambers  showed  cause.  There  is  nothing  to 
show  fraud  in  this  case.  The  warrant  of  attorney  was  a  simple 
settlement  of  money  advanced  by  Dolling  previous  to  her  mar* 
riage  with  John  White,  with  a  week's  notice  for  the  payment 
of  the  principaL  The  objection  that  the  judgment  has  not 
been  revived  by  scire  facias  does  not  apply :  it  is  not  necessary 
when  execution  is  suspended  by  the  act  of  the  party ;  Hodgson 
Sf  AriOther  v.  Shee.  (a)  There  is  a  difference  between  a  war- 
rant of  attorney  given  to  a  wife  and  by  a  wife  before  marriage. 
The  effect  of  marriage  on  contracts  is  explained  in  Roper*s  Has- 
band  and  Wife.  (&) 

Mr.  Aspland  in  support  of  the  rule.  The  wife  should  not 
be  put  in  a  better  position  than  the  creditors.  Moat  of  the 
goods  levied  under  the  ^.  fa*  came  in  a  day  or  two  before. 
{^Coleridge  J.  Supposing  the  money  produced  by  the  execu- 
tion had  been  handed  to  the  husband,  it  would  have  been  as 
trustee  for  his  wife;  can  the  bankrupt's  assignees  then  claim  it?] 
The  whole  of  it  would  not  go  to  the  wife's  trustees*  The  bill 
of  sale  was  made  by  the  sheriff  to  persons  under  a  power  of 
attorney  as  trustees  for  the  wife.  The  law  is  laid  down  in 
Comyn^s  Digest,  (c)  ''  So,  if  a  man  make  a  bond  or  contract  to 
a  woman,  and  they  afterwards  intermarry,  the  bond  or  contract 
IS  discharged.  So,  if  two  men  make  a  bond  or  contract  to  a 
woman,  or  e  contra^  and  one  of  them  marries  with  her,  the  bond 
is  discharged."  The  case  is  analogous  to  the  effect  of  appoint- 
ing a  debtor  executor,  which  operates  as  a  release  or  extinguish- 
ment of  the  debt  {d) ;  *^  and  where  a  personal  action  is  once 
suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for 
ever  gone  and  discharged.  Thus  if  the  obligee  of  abend  makes 
the  obligor  his  executor,  this  amounts  at  law  to  a  release  of  the 
debt.**  Richards  v.  Richards  (e)  shows,  at  all  events,  that  mar- 
riage suspends  the  right  of  the  wife  to  execution  during  the  life 
of  her  husband. 

Cur.  ad.  vulL 


Jydgmetti. 
April  29. 


COLEBIDOE  J.  This  was  a  rule  to  set  aside  a  judgment  and 
execution,  and  all  proceedings  thereon,  under  the  following  cir- 
cumstances (after  stating  them  as  above  given).  The  general 
rule  as  to  the  necessity  of  reviving  judgments  more  than  a  year 


(a)  3  A.  &  £.  766. 

(b)  Vol.  ii.  p.  76. 

(c)  Under     title     "Baron 
Feme,"  D.  I. 


and 


(d)  2    WiUiams    on   Executors, 
1123. 

(e)  2  B.  &  Ad.  447. 
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old  ifl  well  known,  and  the  principle  on  which  it  rests  is  stated 
in  Hiscocks  t.  Kemp,  (a)  Several  exceptions,  however,  have 
been  established,  consistent  with  that  principle :  the  rule  having 
been  made  in  favour  of  plaintiffs,  may  be  waived  hj  them ;  and 
in  the  case  just  mentioned  it  was  held,  that  a  scire  facias  to 
revive  the  judgment  was  not  necessary  where  the  execution  had 
been  stayed  beyond  the  year  by  agreement  between  the  parties ; 
and  this  decision  was  acted  on  in  Morgan  v.  Burgess  (&),  where 
the  agreement  was  only  by  parol.  This  seems  reasonable  and 
just :  the  scire  facias  is  given  instead  of  an  action  on  the  judg- 
ment :  if,  under  the  circum8tances,'the  plaintiff  would  not  have 
been  driven  to  his  action,  why  should  he  be  compelled  to  pro- 
ceed by  scire  facias  f  And  how  could  the  defendant  object  to 
an  execution  on  the  presumption  arising  from  delay  that  the 
judgment  has  been  satisfied,  when  that  delay  has  arisen  from  his 
own  agreement  to  it. 

In  the  present  case  there  is  no  statement  of  any  express 
agreement  to  delay  the  execution ;  but  the  circumstances  are 
peculiar,  and  it  seems  to  me  that  an  understanding  between  the 
parties  to  the  same  effect  is  involved  in  them.  The  loan  was 
made,  and  the  security  given  in  contemplation  of  marriage; 
it  was,  in  fact,  a  marriage  settlement  of  the  wife's  separate  pro- 
I)erty ;  the  paramount  intention  was  clearly  to  preserve  to  the 
-wife  the  entire  property  in  and  control  over  the  money,  giving 
to  the  future  husband,  however,  not  merely  the  income  but  the 
possession  of  the  principal,  subject  to  that  control  which  she 
might  exercise  at  any  time,  and  insist  on  the  payment  of  inte- 
rest, or  a  return  of  the  principal  It  is  contemplated  that  this 
state  of  rights  and  liabilities  may  subsist  during  the  whole  period 
of  coverture;  in  form,  the  transaction  was  a  loan,  and  the 
wife's  security  is  provided  for  by  the  machinery  of  a  warrant  of 
attorney,  a  judgment  confessed,  and  the  short  notice  of  a  week ; 
but  in  substance  it  was  a  marrioge  settlement,  and  it  is  mani- 
festly inconsistent  with  the  intention  of  either  party,  that  at 
the  end  of  a  year  from  the  signing  of  the  judgment,  which  was 
to  be  signed  forthwith,  a  revival  by  scire  facias  should  be  ne- 
cessary to  enforce  the  judgment.  The  week's  notice  at  any 
time,  during  the  whole  indefinite  period  of  coverture,  was  the 
only  condition  which  it  was  intended  to  make  a  necessary  pre- 
cedent Could  then  the  defendant  have  been  heard  to  allege 
any  thing  against  the  execution  on  the  score  of  delay,  when 
such  delay  was  so  manifestly  in  pursuance  of  the  original  inten- 
tion of  both  parties  and  for  his  benefit  ?    I  think  this  is  at  least 


IS58. 

dollino  axd 
Sakdts 

r. 
WjnnL 


(a)  8  A.  &  £.  679. 


(P)  1  Dowl.  N.  S.  850. 


n  3 
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1858:  SO  doubtful,  and  so  contrary  to  equity,  that  I  do  not  fed  called 
I  r)^jj^QjM  ^^  ^  ^^  aside  the  execution  on  this  ground  at  the  prayer  of  hi^ 
SAiipTa  assignee,  who  ought  not  in  this  respect  to  stand  in  a  better 
WniTv.  condition  than  himself.  The  second  ground  relied  on  was  the 
marriagCi  which  it  was  said  had  discharged  the  judgment.  Un- 
doubtedly the  general  rule  is,  that  if  a  man  marries  a  woman 
to  whom  he  is  indebted,  the  debt  is  extinguished  by  reason  of 
the  unity  of  persons  created  by  the  marriage.  With  the  debt, 
the  security,  whether  bond  or  judgment,  is  avoided;  the  debt 
having  been  present  with  an  immediate  right  of  action,  that 
right  is  not  merely  suspended,  but  extinguished.  This  rule  is, 
however,  subject  to  many  exceptions ;  and  where,  in  the  creation 
of  the  debt,  marriage  was  contemplated,  and  a  trustee  for  the 
future  wife  has  been  interposed,  in  whom  is  a  present  legal 
right  to  sue,  it  has  been  held  that  the  right  of  action  is  not  even 
suspended  by  the  marriage  alone.  If,  therefore,  the  judgment 
here  had  be^n  confessed  to  Sandys  alone  as  trustee  for  Mrs. 
White,  the  objection  clearly  would  have  failed.  The  question 
then  is,  whether,  upon  a  dose  examination  of  the  instrument, 
the  transaction  is  not  the  same  in  substance  ?  By  the  defendant's 
answer  it  appears  that  the  loan,  which  was  the  consideration, 
was  in  contemplation  of  marriage  then  intended,  and  that  Sandys 
is  introduced  as  trustee  on  that  account.  She  applies  to  him  to 
*  act  for  her :  he  agrees  to  do  so :  at  her  request,  and  by  her  di- 
rection, he  lends  her  money :  the  interest  is  to  be  paid  to  him 
for  her ;  he^  upon  her  request,  is  to  ask,  demand,  and  sue  for 
the  principd,  and  upon  non-payment  he  is  to  sue  out  execution. 
'-  The  defendant,  who  was  a  party  to  all  this  arrangement,  could 
not,  I  think,  have  contended  immediately  after  the  marriage  that 
the  whole  was  a  nullity ;  that  if  the  wife  desired  repayment 
of  the  principal,  there  was  no  right  of  action  in  Sandys  to  en- 
force it,  or  that  he  could  not  exercise  it  because  his  wife  was  a 
party  to  the  judgment  confessed  while  she  was  sole.  If  the  pro- 
ceeding  were  in  form  erroneous  he  has  released  the  error,  and 
it  would  be  strange  that  he  should  be  at  liberty  to  call  upon  the 
Court  to  psoceed  summarily  to  set  aside  what  he  was  not  at 
liberty  to  avoid  by  writ  of  error.  Upon  a  motion  of  this  sort 
I  think  the  substance  of  the  transaction  is  to  be  looked  to:  this 
objection  is  founded  only  on  the  form,  and  ought  not  to  pre- 
vail. The  rule,  therefore,  will  be  discharged,  and  being  an  ex- 
periment  to  defeat  io  effect  an  honest  marriage  settlement,  mast 
be  discharged  with  costs. 
-  Bule  discharged  with  costs. 
Attorneys  for  the  assignees,  Laniard  If  Marsden. 
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DANES  t;.  PARLEY. 


Cmm  Pollock  C.  B.,  Pabks  B.,  Platt  B.  and 

Martin  B. 

EZCBBQUEB. 

1  HE  fint  count  of  the  declaration  allegedi  that  in  consideration  An  agreement 
that  the  plaintiff  had  let  to  hire  and  delivered  to  the  defendant  ^"^^^n  S^e 
oertun  goods  and  chattels,  to  be  used  bj  him,  for  reward  to  the  ^^^  ^^^  the 
plaintiff,  the  defendant  promised  to  use  the  goods  and  chattels  p^^'  any 
in  a  proper  and  reasonable  manner,  and  to  take  due  and  proper  ^ag«  they 
care  thereof,  whilst  he  had  them  on  hire ;  yet  he  did  not  use  does  not  sn^ 
the  same  in  a  careful,  proper,  and  reasonable  manner,  but  on  the  ^^  ^  ^^"P^ 

,  ,  avcmng  that 

contrary   conducted    himself  so  negligently,    that   by   reason,  the  contract 
thereof  the  said  goods  and  chattels  were  greatly  injured,  &c.  ^^^^^hlrtfla 
The  other  counts  were  for  goods  sold  and  delivered,  for  work  a  proper  and 
done  and  materials  provided,  and  for  the  use  and  hire  of  goods  ^aE^«^  imd 
and  chattels  by  the  plaintiff  let  to  hire  to  the  defendant.  aasigning  a 

Pleas :  To  the  whole  declaration  non  assumpsit.    Secondly,  to  promise. 
the  first  count,  that  the  defendant  did  use  the  goods  and  chattels  .  I>efendant, 

4.  1  ji  1 1  mi  •    11  -       m  an  action  m 

m  a  carenil,  proper,  and  reasonable  manner.     Inirnly,  to  the  a  county  court, 
common  counts, as  to  S5L  parcel,  &c.  payment.  Fourthly,  as  to  the  ^J^^^v^f  ^^ 
r^idue  of  the  money  claimed  under  those  counts,  that  the  defend-  failed  in  prov- 
ant,  after  the  commencement  of  the  action  and  bcfoTe  declaration,  ^|  jm^^r^ 
to  wit«  &&,  entered  his  plaint  against  the  plaintiff  in  the  County  rejection  of 
Court  of  Staffordshire,  holden  at  &c.,  for  a  debt  due  to  the  defend-  S^l^ud^e  ad/u- 
ant  by  the  plaintiff.  That  the  now  plaintiff  appeared,  and  set  up  by  dicated  against 
way  of  defence,  a  claim  which  included  the  identical  claim  in  the.  the  adjudica- 
introductory  part  of  the  plea  mentioned.  That  the  now  defendant  ^^^^  ^".*  ^ 

**  ,,  ,  toan  action  for 

denied  the  set'Off  of  the  now  plaintiff,  and  thereupon  issue  was  the  same  claim. 

joined*     That  the  said  issue  and  the  now  plaintiff's  right  to  be 

allowed  such  setK>ff  duly  came  on  to  be  tried  by  the  judge  of 

the  said  County  Court;  and  such  proceedings  were  had,  that  the 

said  judge  determined  that  the  now  defendant  was  not  indebted 

to  the  now  plaintiff  in  respect  of  the  now. plaintiff's  said  set-off 

as  alleged,  and  that  as  to  the  said  plaint,  the  now  defendant  was 

entitled  to  recover  against  the  now  plaintiff  the  sum  of  9#.  8d» 

fQr  the  defendant's  debt,  and  the  said  judge  gave  his  judgment 

accordingly,  &c.      The  replication  took  issue  on  the  whole 

of  the  pleas* 

K  4 
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1858,  ^  At  the  trial  before    WiUianis  J.,  at  the  last   assizes  for 

Stafford^  it  appeared  that  the  defendant  had  hired  new  timber 
from  the  plaintiff  to  be  used  for  scaffolding,  upon  the  terms  that 
he  was  to  return  the  timber  after  he  had  used  it,  and  to  pay  the 
plaintiff  for  any  damage  which  it  might  have  sustained.  The 
learned  judge  thought  that  such  an  agreement  did  not  support 
the  first  count.  With  regard  to  the  plea  of  set-off  in  the 
County  Court,  it  appeared  that,  at  the  hearing  before  the 
County  Court  judge,  the  witnesses  were  ordered  out  of  court ; 
and  as  one  of  the  witnesses  for  the  present  plaintiff,  who  was  to 
prove  the  set-off,  came  into  court  during  the  proceedings, 
and  before  he  was  called  for  examination,  the  judge  refused  to 
hear  his  evidence,  and  the  plaintiff  was  thereby  precluded 
from  proving  his  set-off.  His  lordship  decided  that  these  cir- 
cumstances did  not  show  that  the  County  Court  judge  had  not 
adjudicated  upon  the  matter*  The  defendant  had  a  verdict  on 
all  the  issues. 

Mr.  Whateley  (Sir  F.  Thesiger  with  him)  moved,  pursuant 
to  leave  reserved,  to  enter  the  yerdict  for  the  plaintiff  on 
the  first  and  fourth  issues.  The  plaintiff  was  entitled  to  a 
verdict  on  the  first  count,  as  the  defendant  was  bound  to  use 
the  timber  in  a  proper  manner,  although  he  was  to  pay  for  the 
damage  which  it  might  sustain.  At  all  events  he  had  a  right  to 
recover  on  the  counts  for  the  use  and  hire  of  the  timber.  With 
respect  to  the  last  plea,  it  is  submitted  that  the  adjudication 
of  the  County  Court  upon  the  plaintiff's  claim,  when  it  was 
the  subject  of  set-off  there,  is  no  bar  to  the  present  action, 
as  the  judge  of  that  court  improperly  rejected  the  evidence 
which  was  tendered  in  support  of  it ;  and  the  question  was  not 
gone  into.  He  referred  to  Seddon  v.  Tutop  (a)  and  Eastmure  v. 
Laws,  (b) 

Pollock  C.  B.  There  ought  to  be  no  rule.  The  agree- 
ment was,  that  the  defendant  should  have  the  timber,  paying  for 
what  damage  he  might  do ;  and  the  first  count  is  inconsistent 
with  such  a  contract. 

Parke  B.  I  agree  that  there  should  be  no  rule*  As  to  the 
first  point,  there  was  no  agreement  to  use  the  timber  in  a  proper 
manner ;  but  the  contract  was,  that  the  defendant  should  pay 
for  any  damage  it  sustained.  As  to  the  other  question,  the 
plaintiff  is  without  a  remedy.     The  decision  of  the  County 


(a)  6  T.  R.  607.  (h)  5  Bing.  N.  C.  444. 
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Court  jadge^  in  not  hearing  the  witness,  was  very  wrong ;  but         1858. 
it  is  one  of  the  inconveniences  of  the  new  courts,  that  if  the 
judge  commits  an  error  there  is  no  redress :  however,  there  is 
a  compensation  for  this  inconvenience  in  the  speedj  and  final 
determination  of  the  matters  in  dispute. 
Platt  B.  and  Mabtin  B.  concurred. 

Bule  refused. 
Attorneys,  Emmet  ^  Knigkt. 


HUNT  V.  BISHOP. 
Coram  PoLLOCK  C.  B„  Pabke  B.,  Platt  B.,  and  Mabtin  B. 

1  HIS  was  an  action  of  ejectment.  At  the  trial  before  Alder-      ^^^  *^' 
wn  B.,  at  the  last  Spring  Assizes  at  Hertford,  it  appeared  that  to^^ul?  for 
by  a  lease,   dated  31st  March,  1852,  Edward  Hunt  granted  condition 
a  piece  of  land,  and  four   messuages   then  in  the  course  of  i^lud^i^Uie 
erection,  to   the  defendant;  who  thereby  covenanted  that  he  ^^^Vict 
would, "  on  or  before  the  25  th  of  June  finish,  in  a  good  and  work-  which  enacts 
manlike  manner,  fit  for  habitation,  the  said  four  messuages,  *^**"8^t^ 
under  the  direction  and  to  the  satisfaction  of  the  surveyor  of  disposed  of  bj 
the  said  Edvrard  Hunt"     The  lease  contained  a  proviso,  that  if  ^^'lewee co- 
default  should  be  made  in  performance  of  any  of  the  covenants  ▼enanted 
therein  contained,  on  the  part  of  the  defendant,  it  should  "  be  fi^llh  ceTtoil* 
lawful  for  the   said  Edward    Hunt,  into  and  upon  the  said  l>Qiidiogs  on  or 
demised  premises,  in  the  name  of  the  whole,  to  (a)  and  to  repos-  d^y^ndCT^A? 
BCM,  retain,  and  enjoy  the  said  demised  premises,  as  if  the  said  direction  and 
lease  had  not  been  made."    Edward  Hunt,  by  deed  of  the  30th  tion  of*the  ^' 
of  July,  1852,  bargained,  sold,  and  assigned  the  premises  in  t^yor^^^J^y^ 
question,  with  others  "  and  all  his  estate,  right,  title,  and  in-  that  tlie  ap- 
terest  therein,"  to  the  plaintiff  Hunt,  « subject  to  any  under-  JI^^o^wmI 
leases  of  any  parts  of  the  property  then  known  to  the  said  condition  pre- 
Edward  Hunt"  ^^:^^ 

It  was  proved  that,  a  week  before  the  trial,  the  houses  were  ****  covenant 
not  finished  according  to  the  covenant.     No  evidence  was  given  authorised  the 
as  to  whether  Edward  Hunt  had  a  surveyor  or  not.    The  defend-  ^^^^' '"  ^^^ 
ant's  counsel  took  the  objections  noticed  in  the  argument ;  and  fonnance  of 

any  of  the  co- 


yenanta,  '*  into 


aw  upon  the  premises,  m  the  name  of  the  whole,  to  (a)  and  to  repossess  the  same  "  — 5^We  suffi- 
cient to  giYe  the  lessor  a  power  of  re-entry. 

(a)  Sic, 
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IMS.        the  learned  baron  cBrected  a  nonsnity  giving  the  phuntiff  leave  to 


^^ — f 
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Hmrr        n^ove  to  enter  the  verdict  for  him. 
V,  Mr.  M.  Chambers  moved  accordingly.  1.  It  was  contended  that 

there  was  no  power  of  re-entry,  as  the  word  ''re-enter  "had 
been  omitted  in  the  clauBe  which  purported  to  give  that  power ; 
but  the  .word  ''  repossess,"  which  is  there,  is  sufficient  to  give  the 
lessor,  and  those  who  claim  through  him,  the  power  to  re-enter. 
2.  It  was  said  that  the  right  to  re-enter  was  not  assignable,  as 
the  forfeiture  was  incurred  before  the  date  of  the  assignment ; 
but  the  words  of  the  assignment  are  large  enough  to  include 
this  right,  as  the  lessor  bargains,  sells,  and  assigns  the  pre- 
mises, and  ''all  his  estate,  right,  title,  and  interest  therein.^ 
Under  the  7  &  8  Vict.  c.  76.  s.  5.  and  8  &  9  Vict  c  106.  b.  6. 
rights  of  entry  may  be  disposed  of  by  deed ;  and  this  is  such  a 
right  of  entry  as  those  statutes  contemplate.  3.  It  was  ob* 
jected  that  the  assignment  was  a  waiver  of  the  forfeiture ;  but 
it  did  not  appear  that  the  lessor  had  any  knowledge  of  the  forfei- 
ture. [^Ptatt  B.  Does  not  the  assignment,  subject  to  the  under- 
leases, recognise  the  lease  in  question  ?]  4.  The  last  objection, 
viz.  that  the  appointment  of  a  surveyor  was  a  condition  precedent 
to  the  defendant's  performance  of  the  covenant  respecting  the 
finishing  of  the  houses,  was  also  unfounded.  In  support  of  it 
the  defendant  relied  on  Coombe  v.  Greene  (a) ;  but  there  the 
money  was  to  be  expended  under  the  direction  of  a  surveyor  to 
be  named  by  the  plaintiff,  while  here  nothing  was  to  be  done  by 
the  plaintiff ;  for  the  words,  "under  the  direction  and  to  the 
satisfaction  of  the  surveyor  of  the  said  Edward  Hunt,"  show  that 
the  surveyor  was  then  existing,  and  there  was  no  evidence 
to  show  that  none  had  been  appointed.  [He  referred  also 
to  Cannock  v.  Jones.  (6)] 

Cur,  adv,  vult 

AprU  23.  The  following  judgment  of  the  Court  was  delivered  by 

Pollock  C.  B. — In  this  case  the  assignee  of  a  reversion  at- 
tempted to  obtain  possession  of  land  leased  by  his  assignor, 
upon  the  ground  of  a  breach  of  covenant;  but  we  are  all 
clearly  of  opinion  that  there  ought  to  be  no  rule. 

The  plaintiff  had  obtained  the  assignment  after  the  con- 
dition was  broken,  but  it  was  urged  that  he  was  entitled  to 
recover,  as  the  right  of  entry  was  made  assignable  by  the  7  & 
8  Vict.  c.  76.  s.  5.  and  the  8  &  9  Vict,  c  106.  s.  6.  (c)  It  ap- 
pears, indeed,  that  the  lease  does  not^  in  express  words^  give  the 

(a)  11  M.  &  W.  480.  (c)  The  latter  repeals  the  former 

(5)  3  £zch.  238.;  S.  C.  bj  name     act 
Coimoch  V.  /(me#,  ]  8  L.  J.  Exch.2044 
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power  of  re-etitry,  for  the  Words  ''  to  re^-enter  **  are  emitted^ —  185a. 
the  language  of  the  provieion  in  the  deed  being>  that  if  the  build- 
ings be  not  completed,  it  shall  be  lawful  for  the  lessor  **  to,  and 
the  whole  to  re-possess ; "  the  probability  is,  howeTer,  that  the 
word  **  re-enter  ^  was  intended  to  be  inserted ;  and  we  think  that 
the  omission  does  not  prevent  the  right  of  re-entry  from  being 
exercised  by  the  right  party. 

The  clause,  however,  relates  to  the  performance  of  certain 
covenants ;  one  of  which  is  a  covenant  that  certain  buildings 
are  to  be  completed  and  finished  under  the  direction  and  to  the 
satisfaction  of  the  lessor's  surveyor.  Now  it  did  not  appear 
that  any  surveyor  had  been  appointed;  and  unless  that  had 
been  done,  no  directions  could  have  been  given,  or  satisfaction 
expressed.  For  that  reason,  therefore,  we  think  that  there  waa 
no  breach  of  the  covenant  in  question.  But  assuming  that  it 
was  broken,  it  was  broken  by  the  non-erection  of  the  intended 
buildings  before  a  certain  day  in  June.  Now,  the  assignment 
to  the  plaintiff  was  not  made  until  some  time  after  that  date ; 
and  it  conveys  the  property  subject  to  the  lease.  The  assignor, 
therefore,  could  not  take  advantage  of  the  condition  that  had 
been  broken.  But  it  is  said  that  he  did  not  know  of  the  breach. 
How  that  may  be  does  not  appear  to  us  to  be  material,  for  we 
think  that  the  acts  of  Parliament  referred  to  —  the  7  &  8  Vict, 
c.  76.  and  8  &  9  Vict  c.  106.  —  do  not  apply  to  a  right  to  re- 
possess or  re-enter  for  condition  broken.  They  relate  only  to 
such  a  right  as  a  party  has  after  a  disseisin,  where  he  has  a 
right  to  recover  the  land,  —  where  his  right  of  entry  remains, 
and  he  has  nothing  but  that.  Those  acts  of  Parliament  make 
such  a  right  as  that  assignable;  but  we  are  of  opinion  that  they 
do  not  apply  to  a  right  to  re-enter  for  condition  broken.  We 
therefore  think  that  in  this  case  there  should  be  no  rule. 

Bule  refused. 

Attorneys,  Miller  §•  Horn. 


PINHORN  V.  SOUSTER 

Coram  POLLOCK  C  B.,  PABKB  B.,  PlATT  B,,  and  MaBTIN  B.    Exchkqubb. 

1  BESPASS  for  taking  the  plaintiff's  goods.  Plea  not  guilty  Thraaiigii- 

by  statute,  (a)  ment  by  tenant 

y  ^  ^  atwiUofhU 

(a)  The  defendant  also  pleaded  a     demurer.     See  8  Ezch.  188.,    22  q^  determine 
special  plea>  which  was  held  bad  .on     L.  J.  £xQh.  18.  ^^  tenancy, 
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1853.  At  the  trial  before  Martin  B.^  in  Middlesex,  it  was  proTed 

PuTHOBM      ^^^^  ^^^  plaintiff's  goods  were  taken  from  77.  Harrow  Road, 

V*  under  a  warrant  of  distress  against  the  goods  of  Samuel  Quested. 

It  appeared  that  Quested,  holding  the  premises  in  question  un* 

unless  the  land-  der  a  lease   for  twenty-one  years,   demised  them  by   an  in* 

^ceotlt,^^     denture  dated  29th  July,  1847,  in  consideration  of  400i  to 

A., by  inden-  the  defendant  for  the  remainder  of  his  term,  wanting  one  day, 

tare,  demised  ,.  •  •         t        •£»  r^ 

certain  pre-  '  At  a  peppercorn  rent ;  subject  to  the  proviso,  that  if  Quested 
misesfor  a         should  pay  to  the  defendant  half  a  year's  interest  on  the  siud 

term  of  yean  ^  ^  ^ 

to  B^  subject  4007.  at  SL  per  cent,  per  annum,  on  the  29th  January,  1848, 

for^^mption  *^^  *^®  principal  and  another  half  year's  interest  on  the  29th 

on  payment  of  July,  1848,  the  defendant  should  surrender  and  assign  the  pre- 

teiest^The'  ^ises  to  Quested.     Then  followed  the  usual  covenants  to  pay 

deed  contained  the  principal  and  interest,  to  observe  the  covenants  of  the  lease, 

UiaTA'sbould  ^^^  ^  insure  ;  and  a  proviso  that  Quested  should  hold  the  pre- 

hold  the  pre-  mises  until  default  in  payment,  but  that,  upon  default,  the  de- 

atwiiitoB.  at  fcndant  might   sell   or  demise.     The  deed  also  provided  that 

a  rent  of  i50i  Quested  should  hold  the  premises  as  tenant  at  will  to  the  de- 

a  year,  which  * 

B^ould  apply,  fcndaut  at  the  yearly  rent  of  150/.,  payable  quarterly  on  the 
tisfy^lnfftbe  **'  «8ual  quarterly  days,  for  which  rent  it  should  be  lawful  for  him 
400^  and  inter*  to  distrain  on  the  premises,  as  landlords  may  for  rent  reserved 
Held,  first,  ^^  leases  for  years ;  but  that  it  should  be  lawful  fur  the  defendant 
that  the  clause  at  any  time  to  determine  such  tenancy,  by  leaving  notice  in 
tenancy  at  wiU  writing  for  such  purpose  on  the  premises.  The  deed  then 
was  not  incon-   provided  that  the  defendant  should  apply  the  said  rent,  after 

sistent  with  the  •  • 

rest  of  the  payment  of  the  yearly  rent  reserved  by  the  lease,  in  paying  and 
^^ond?*  satisfying  the  said  sum  of  400/.  and  interest,  and  any  other  mo- 
that  the  te-  neys  which  should  be  due  on  the  security  of  the  deed,  and  also 
thereby*creat-  *'^  costs,  charges,  and  expenses,  and  that  he  should  pay  the  sur- 
ed  was  not  de-  plus  to  Quested.  The  latter  subsequently  assigned  the  equity 
theassignm^it,  ^^  redemption  to  Sandell,  who  took  possession,  and  painted  over 
by  A.,  of  the  the  door  the  words  "  Sandell  late  Quested."  The  jury  found 
demption  to  a  for  the  plaintiff,  but  in  Hilary  Term  last  a  rule  was  obtained 
stranger.  ^o  enter  the  verdict  for  the  defendant,  or  for  a  new  trial. 

April  22.  Mr.  Watson  and  Mr.  7.  Jones  showed  cause.     Two  questions 

arise  in  this  case,  1.  whether  a  tenancy  at  will  was  created  by 
the  mortgage  deed ;  and  if  it  was,  2.  whether  it  was  deter- 
mined by  the  assignment  to  Sandell. 

1.   It  is  true,  the  deed  contains  a  clause  expressly  creating  a 

tenancy  at  will,  but  that  is  inconsistent  with  the  primary  in* 

tention,  which  was  to  create  a  mortgage  security,  and  that  clause 

must  therefore  be  rejected  as  repugnant.     This  case  resembles 

Walker  v.  Giles,  (a)    The  deeds  in  each  are  similar,  except  that 

(a)  6  C.  B.  662. 


SOUSTBB. 
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there  the  object  was  to  give  a  security  for  the  payment  of  con-         IS^s. 
tributionsy  and  here  it  is  for  the  payment  of  the  principal  and       pihhowi 
interest.     [Parke  B.  Effect  must  be  given  to  all  the  parts  of      ^   v^ 
the  deed.    The  pajrments  under  the  clause  creating  the  tenancy 
are  not  incondstent  with  the  mortgage,  as  they  are  to  go^  by  the 
proviso,  in  reduction  of  the  mortgage.] 

2.  Assuming  that  a  tenancy  at  will  was  created,  it  was 
determined  by  the  assignment  to  Sandell.  Bulier  J.  in  Birch  v. 
Wright  (a)  says, ''  There  cannot  be  a  tenant  to  a  tenant  at  will : 
if  a  tenant  at  will  leases,  it  determines  the  wilL"  [Pollock  C.  B. 
On  the  ground  that  a  tenancy  at  will  is  the  lowest  estate.  There 
can  be  nothing  less,  and  therefore  nothing  can  be  created  out 
of  it.]  If  a  tenant  at  will  grant  over  his  estate,  though  the 
grant  be  void,  yet  it  determines  his  will ;  Jojies  v.  Clerk,  (b) 
<^  If  a  tenant  at  will  granteth  over  his  estate  to  another  and  the 
grantee  entereth,  he  is  a  disseisor,  and  the  lessor  may  have  an 
action  of  trespass  agunst  the  grantee ;  for,  albeit  the  grant  was 
Toid,  yet  itamounteth  to  a  determination  of  his  will."  (c)  [They 
likewise  referred  to  Co.  Litt.  55  &,  Dimsdale  v.  Ile$  (d),  Doe  de 
Sennett  v.  Turner  {€\  Bellasis  v.  Burhrick  (f),  Doe  d.  Dames  v. 
Thomas.  (^)]  The  assignment  is  an  act  inconsistent  witb  the 
tenancy,  and  putting  ^^  Sandell  late  Quested"  over  the  door  was 
giving  notice  to  all  the  world  that  Quested's  interest  and  pos- 
Bcasion  had  ceased.  [Parke  B.  The  landlord  cannot  determine 
the  tenancy  without  giving  notice,  or  going  on  the  premises ; 
but  the  tenant  is  presumed  by  law  to  be  always  on  the  premises, 
and  an  act  done  by  him  there  without  notice  to  the  landlord  is 
no  determination.  Besides,  a  tenant  at  will  paying  rent  quar- 
terly cannot  determine  the  tenancy  during  the  currency  of  a 
quarter,  without  paying  rent  for  the  next  quarter.  Com.  Dig. 
Estate,  Tenant  at  will  (H.  9.).] 

Mr.  Macnamara  was  not  called  upon  to  support  the  rule. 

Parke  B.  As  to  the  first  question,  a  tenancy  at  will  is 
created  in  express  terms;  and  the  only  question  is,  whether 
the  clause  creating  it  is  inconsistent  with  the  other  terms  of 
the  deed.  If  one  part  of  a  deed  is  found  irreconcilable  with 
the  rest,  that  part  must  be  rejected;  but  if  it  be  possible, 
sense  must  be  made  of  every  part.  The  Court  of  Common 
Pleas,  in  Walker  v.  GileSf  were  unable  to  reconcile  the  stipu- 

(fl)  1  T.  R.  37S.  882.  (e)  7  M.  &  W.  226. ;   S.  €^   in 

(h)  Hard.  47.  error,  9  M.  &  W.  643. 

(<?)  Co  Litt  67  a.  (/)  1  Salk.  209. 

(ffS  2  Ley.  88.  (jg)  6  £xch.  854. ;   S.  C.  20  L.  J. 

Exch.  367. 
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IS6S,        lation  to  paj  rent  with  the  payment  of  the  contributions,  and 
p^  they  thought  that  to  construe  the  deed  as  creating  the  rela- 

t.  tion  of  landlord  and  tenant  would  have  had  the  effect  of  de- 

Sovmrn,  feating,  and  not  of  giving  effect  to«  the  intention  of  the  par- 
ties* But  there  is  no  difficulty  here  in  reconciling  the  proviraon 
as  to  tenancy  with  that  for  the  payment  of  the  mortgage 
money,  as  there  is  a  dause  providing  that  any  rent  received 
should  go  in  discharge  of  the  mortgage.  There  is,  therefore, 
really  no  inconsistency  between  the  demise  of  the  estate  at  will 
and  the  stipulation  as  to  payment  of  the  mortgage  money* 
I  know  that  there  are  a  great  number  of  small  mortgages  in 
this  form,  where  the  solvency  of  the  mortgagor  is  doubted;  and 
it  is  on  that  aocoimt  fortunate  that  this  deed  can  be  upheld  in 
all  its  provisions* 

Pollock  C*  B.,  Plait  B.,  and  Martin  B.  concurred. 
On  the  other  point, 

Cur.  adv.  vuU. 

April  26.  Parke  B.  now  delivered  the  judgment  of  the  Court.  In 
this  case  we  gave  judgment  except  on  one  point,  on  which 
we  took  time  to  consider*  The  action  was  for  an  ill^al  dis- 
tress, and  the  Court  held  that  there  was  a  good  tenancy  at  will 
created  by  the  mortgage  deed.  It  was  contended  that  as  the 
mortgagor  had  transferred  his  interest,  the  tenancy  at  will  was 
determined,  and  consequently  the  power  of  distress  was  gone ; 
and  several  cases  were  cited,  but  none  precisely  in  point.  It 
seems  to  us  clear,  from  the  case  of  Carpenter  v.  Colms  (a), 
that  it  is  no  determination  of  the  will  for  a  man  who  is 
tenant  at  will  to  assign  over  his  interest  to  another,  unless 
the  lessor  at  will  have  notice.  In  the  course  of  the  discussion 
in  that  case  it  was  objected,  "  that  it  does  not  appear  that  the 
lessee  was  expelled  by  the  plaintiff  who  was  lessor;  and  that 
no  entry  of  a  stranger  upon  him  (although  it  be  by  his  agree- 
ment) shall  determine  the  lease  against  the  lessor;  for  it  is  covin, 
if  the  lessor  is  not  privy  and  acquainted  with  it :  quod  fuit 
concesntm  by  the  other  justices.*'  The  principle  is  here  clearly 
laid  down,  and  is  founded  on  good  sense,  that  a  tenancy  at  will 
is  not  determined  by  the  tenant  transferring  to  some  other 
person,  unless  the  landlord  has  notice  of  it.  Several  cases 
tilted  in  the  argument  show,  that  if  the  lessor  assigns  his  in- 
terest that  is  no  determination  of  the  will  unless  the  lessee 
has  notice.     We  are  all  of  opinion  that  the  distress  was  good, 

(a)  Yelv.  73. 
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toki  therefore  the  rule  to  enter  a  yerdiot  for  the  defendant  wiU  IMS. 

be  absolute.  ^;^;2^ 

Bule  abflolute.  «. 


Attomeyfl^  Edward  Clarke^  and  Evan  Hare. 


SoutTsa. 


GENERAL  STEAM  NAVIGATION  COMPANY  v. 

MORRISON. 

Coram  Jebyis  C.  J.^  Cbesswell  J.^  and  Williams  J.  p^^s, 

-p^  April  25. 

UECL  AR  ATION  stated,  that  before  the  time  of  the  commit-  The  mere 

ting  of  the  grievances  hereinafter  mentioned,  in  the  fifteenth  JJ^^^Jj^^^* 

year  of  the  reign  of  Our  Lady  the  Queen,  a  certain  act  of  Par-  du^  impoted 

liament  was  passed,  intituled  '*  An  act  to  consolidate  and  amend  ^^^  -^  ^ 

the  laws  relatiug  to  the  regulation  of  steam  navigation,  and  to  master's  bosi- 

the  boats  and  lights  to  be  carried  by  seagoing  vessels:"   by  gu^rtaiTM- 

which  said  act  it  was  amongst  other  things  enacted  as  follows,  tion  against  the 

that  is  to  say,  "The  lord  high  admiral,  or  the  commissioners  the  i^j'n^* 

for  executing  the  office  of  lord  high  admiral,  shall  from  time  J"  ^^  ^^^^^ 

to  time  make  regulations  requiring  the  exhibition  of  such  lights,  from  the  ser- 

by  such  classes  of  vessels,  whether  steam  or  sailing  vessels,  ^?v*'/*^^^* 
within  such  places,  and  under  such  circumstances,  as  they  think      An  act  of 

fit;  and  may  from  time  to  time  revoke,  alter,  or  vary  the  same;  ^^^risSwgn-' 

and  they  shall  cause  such  regulations  to  be  published  in  the  lations,  for  any 

London  Gazette,  and  to  be  otherwise  publicly  made  known ;  and  thc*mast€r  or 

such  regulations  shall  come  into  operation  on  a  day  to  be  named  other  person 

in  such  Gazette ;  and  they  shall  cause  such  regulations  to  be  of  any  vess^ 

printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or  master  ortheo^e^^ 

of  a  vessel  who  applies  for  the  same;  and  production  of  the  he  was  in  fault, 

Gazette  containing  such  regulations  shall  be  sufficient  evidence  ^^i^Lmj. 

of  the  purport  and  due  making  thereof;  and  all  owners  and  ties,  and  one  of 

masters  or  persons  having  charge  of  vessels  shall  be  bound  to  tio^s  reqmred 

take  notice  of  the  same,  and  shall,  so  long  as  the  same  continue  that  a  bright 

in  force,  exhibit  such  lights,  and  no  other  at  such  times,  within  exhibited  at 

such  places,  in  such  manner,  and  under  such  circumstances,  as  *?^™?**  ^?*^' 

are  enjoined  by  such  regulations.     And  in  case  of  default,  the  against  an 

master  or  other  person  having  charge  of  any  vessel,  or  the  owner  ^^^^*  J^ 

of  such  vessel,  if  it  appear  that  he  was  in  fault,  shall  for  each  and  these  facts, 

alleged  that  the 
defendants  ser- 
fasts,  in  charge  of  the  ressel,  neglected  to  exhibit  the  light  at  the  masthead,  and  that  the  plaintiff's 
veiteU  throogh  the  carelessness  and  neglect  of  the  defendant's  servants  in  not  exhibiting  such  light, 
ran  foal  of  the  defendant's  vessel. — Heldhtd  on  demurrer,  as  not  disclosing  any  iigary  arising  from 
the  nedigence  of  the  defendant's  servants,  nor  any  breach  of  duty  on  his  part  for  which  he  would 
W  liaue  eiviUy  or  criminally. 
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every  occasion  upon  which  such  regulations  are  infringed^  forfeit 
and  pay  a  sum  not  exceeding  twenty  pounds.**  And  whereas 
after  the  passing  of  the  said  act,  and  before  the  grievances 
hereinafter  mentioned,  the  commissioners  for  executing  the 
office  of  lord  high  admiral  issued  their  regulations  with  refer- 
ence to  the  lights  to  be  carried  by  seagoing  vessels,  and  duly 
published  the  same  in  the  London  Gazette,  by  which  sud 
regulations  it  was,  amongst  other  things,  ordered  as  follows;  that 
is  to  say,  ''  Sailing  vesseb :  We  hereby  require  that  all  sailing 
yessels  when  under  sail,  or  being  towed,  approaching  or  being 
approached  by  any  other  vessel  or  vessels,  shall  be  bound  to 
show,  between  sunset  and  sunrise,  a  bright  light,  in  such  a  posi- 
tion as  can  be  best  seen  by  such  vessel  or  vessels,  and  in  suffi- 
cient time  to  avoid  collision.  All  sailing  yessels  at  anchor  in 
roadsteads  or  fairways  shall  be  also  bound  to  exhibit,  between 
uaset  and  sunrbe,  a  constant  bright  light  at  the  masthead,  ex- 
cept within  harbours  or  other  places  where  regulations  for  other 
lights  for  ships  are  legally  established.  The  lantern  to  be  used 
when  at  anchor  both  by  steam  vessels  and  sailing  vessels  is  to 
be  so  as  to  show  a  clear  good  light  all  round  the  horizon.^  And 
whereas  the  said  regulations  hereinbefore  mentioned  and  pub- 
Ibhed  in  the  London  Gazette  have  been  in  no  way  altered, 
revoked,  or  varied ;  and  whereas  after  the  passing  of  the  said 
act,  and  after  the  publishing  of  the  said  regulations  as  aforesaid, 
and  while  the  said  regulations  under  the  said  act  were  in  full 
force  and  effect,  and  before  the  grievances  hereinafter  men- 
tioned, the  plaintiffs  were  possessed  of  a  certain  steam  vessel 
called  the  ^'Albion,'*  then  proceeding  between  the  hours  of  sun- 
set and  sunrise  down  the  river  Thames,  in  a  certain  roadstead  or 
fairway  thereof  called  Gravesend  Reach,  and  not  being  in  any 
harbour  or  other  place  where  regulations  for  lights  for  ships  are 
legally  established ;  and  the  defendant  was  then  possessed  of  a 
certain  seagoing  and  sailing  vessel,  called  the  ''  Valiant,'*  then 
being  at  anchor  in  the  said  river  Thames,  in  the  same  roadstead 
or  fairway,  (and  not  being  in  any  harbour  or  other  place  where 
regulations  for  lights  for  ships  are  legally  established,)  between 
the  ssud  hours  of  sunset  and  sunrise,  and  under  the  vare  and 
management  of  the  servants  of  the  defendant;  and  it  then 
became  and  was  the  duty  of  the  servants  of  the  defendant  to 
exhibit  a  bright  light  at  the  masthead  of  the  yessel  of  the  de- 
fendant, but  the  servants  of  the  defendant  not  regarding  their 
duty  in  that  behalf  neglected  to  exhibit  such  bright  light  at  the 
masthead  of  the  vessel  of  the  defendant  between  the  said  hours 
of  sunset  and  sunrise,  and  while  the  said  steam  vessel  of  the 
plaintiff  was  so  proceeding  down  the  said  roadstead  or  fiurway 
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as  aforesaid^  between  the  bouts  aforesaid,  the  same,  by  and 
tkrauffh  the  carelessness  and  neglect  of  the  servants  of  the  dtfen^ 
dant  in  not  exiubiting  the  bright  light  at  the  masthead  of  the 
vessel  of  the  defendant^  then  being  at  anchor  in  the  said  road- 
stead or  fairway  as  aforesaid,  ran  foul  of  and  struck  the  said 
vessel  of  the  defendanty  and  greatlj  broke  and  damaged  the  said 
steam  vessel  of  the  plaintiffs,  (a) 
To  this  declaration  the  defendant  demurred,  (i) 
Mr.  Couch  (Mr.  Serjeant  ByUs  with  him),  for  the  defendant. 
The  only  substantive  charge  in  the  declaration,  dbmissing  the 
word  carelessness,  which  conveys  no  distinct  charge,  and  can  only 
be  referred  to  the  specific  carelessness  aUeged,  is,  that  the  de- 
fendants did  not  exhibit  a  light  at  the  masthead  according  to 
the  statute.  On  the  general  issae,  that  alone  would  have  been 
proved  by  the  plaintiff.  It  is  consistent  with  the  declaration, 
that  the  defendants  may  have  taken  every  possible  precaution 
to  prevent  accidents,  and  have  used  due  care  in  the  manage- 
ment of  the  vessel,  and  may  have  merely  omitted  the  light  at 
the  masthead  required  by  the  statutable  regulations.  That 
irould  not  amount  to  negligence  for  which  an  action  can  be 


(d)  The  defendant  in  ibis  action 
bad  bronglit  an  action  against  the 
companj  in  the  Exchequer.  See 
report  of  the  case  in  tnat  court, 

(6)  The  points  for  argument  for 
the  defendant  were,  —  ^  That  the 
breach  of  the  Admiralty  regulations 
oolj  renders  the  defendant  liable  to 
the  penaltj  imposed  bj  the  act  of 
Farhament,  and  to  be  recovered  in 
the  mode  which  is  there  prescribed ; 
iod  that  this  action  will  not  lie  for 
breach  of  the  regulations.  That  if 
uj  action  can  be  maintained  for 
breach  of  the  Admiralt j  regulations, 
it  ought  to  be  brought  against  the 
ouster  or  other  person  in  charge  of 
a  vesae],  unless  the  owner  thereof 
was  in  fault;  but  that  the  declaration 
in  ^  action  charges  the  defendant 
as  owner  of  the  *  Valiant,*  without 
showing  that  he  was  in  fault,  or  in 
charge  of  the  'yaliant*  at  the  time  of 
the  accident^  and  without  showing 
any  reason  whj  he  is  sued,  and  not 
the  master,  or  other  person  in  charge 
of  her.  That  the  declaration  is  bad 
ia  not  averring  that  a  reasonable 
time  had  elapsed  after  the  publica- 
tion of  the  regulations.  That  it  is 
jaiteoonastent  with  all  that  is  stated 
m  the  declaration,  that  at  the  time 
of  the  acddent  the  non*exhibition 
of  a  light  m  the  defendant's  vessel 

L.C.  — rOL,  I. 


was  the  result  of  some  unavoidable 
accident,  or  some  other  cause  over 
which  the  defendant  or  his  servants 
had  no  control.** 

The  plaintiffs*  points  for  argument 
were, — "That  this  action  will  lie  for 
breach  of  the  Admiral tj  regulations, 
and  that  they  are  not  restricted  to 
proceeding  for  the  penaltj  given  by 
the  act  of  Parliament.  That  the 
owner  of  the  *  Valiant*  is  responsible 
for  the  negligence  and  omission  of 
hb  servants,  and  that  they  are  not 
confined  to  an  action  against  the 
master  or  other  person  in  charge  of 
the  vessel.  That  the  objection  to  an 
action  against  the  owner  does  not 
arise  on  this  demurrer,  inasmuch  as 
the  declaration  alleges  negligence, 
and  not  a  wilful  default.  That  the 
provisions  of  the  act  of  Parliament, 
m  giving  a  remedy  against  the 
master  or  other  person  in  charge  of 
the  vessel,  are  cumulative  merely, 
and  are  not  intended  to  take  away 
the  responsibility  which  the  law  at« 
taches  to  the  master  for  the  negli- 
gence of  his  owners.  That  the  de- 
claration is  therefore  good,  and  that 
it  was  not  necessarv  to  aver  either 
that  a  reasonable  time  had  elapsed 
afler  the  publication  of  the  Ad- 
miralty regulation,  or  that  the  de- 
fendant had  notice  of  these  rega« 
lations.** 
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against  the  owner.  It  was  not  intended  by  the 
legpslature  that  the  mere  omiaiion  of  the  light  should  be  action- 
able,  for  peculiar  remedies  are  provided  for  it  in  the  act ;  and 
as  to  the  oommon  law,  the  statute  has  made  no  difierence,  bat 
n^ligence  is  required  to  render  the  owner  liable ;  and  he  can- 
not  be  liable  for  the  nonfeasance  of  the  master.  It  may  be, 
that  an  action  might  have  been  brought,  declaring,  in  the  ordi* 
nary  way,  that  defendant  so  negligently  navigated  his  ship, 
that,  by  his  carelessness  in  that  behalf,  it  ran  against  the  plain- 
tiff's vessel;  and  the  not  having  the  light  at  the  masthead 
might  have  been,  under  some  circumstances,  evidence  to  sustain 
such  a  declaration.  But  here  there  is  no  allegation  requiring 
plaintiff  to  prove  any  n^ligence ;  and  there  may,  in  fact,  have 
been  none.  For  the  mere  omission  of  the  light  per  $e,  an 
action  cannot  be  supported  against  the  owner,  the  statute  im- 
posing a  penalty,  and  the  light  being  only  required  by  the 
statute,  (a)  Where  a  statute  fixed  fishing  stations  and  im- 
posed a  penalty  on  any  party  encroaching  on  the  station  of 
another,  a  declaration  chai^g  that  the  defendant  had  en- 
croached upon  the  plaintiff's  station,  and  had  prevented  him 
from  fishing  there  by  wrongfully  casting  a  net,  was  held  bad 
in  arrest  of  judgment,  because  it  disclosed  no  injury  to  a 
common  law  right,  and  the  statute  gave  no  action  for  the  mere 
breach  of  its  provisions  ;  Stevens  v.  Jeacocke.  (A)  So  where  a 
statute  prescribed  that  parties  fishing  should  not  come  within  a 
certain  distance  of  each  other,  and  the  declaration  alleged  that 
the  defendant  had  come  within  that  distance  of  the  plaintiff 
while  fishing,  and  thereby  their  nets  became  entangled,  it  was 
held  bad ;  Marshall  v.  NichoUs.  (o)  It  may  be  said  that  this 
having  been  mere  nonfeasance  on  the  part  of  the  servant,  the 
owner  is  liable.  But  that  is  only  so  where  the  nonfeasance  is 
in  the  discharge  of  some  duty  towards  the  party  suing  {i) ; 
as  where  there  is  some  contract  between  the  defendant  and 
the  plaintiff,  or  some  obligation  of  the  former  to  the  latter; 
Cranch  v.  White,  (tf)  There  is  here,  however,  no  duty  on  the 
part  of  the  owner  of  a  ship  to  the  owners  of  other  ships,  to  ex- 
hibit this  light  at  the  masthead ;  it  is  a  general  duty  imposed 
by  the  statute.  It  is  like  the  case  in  which  a  returning  officer, 
who  had  rejected  a  vote  in  violation  of  his  statutable  duty,  was 
held  not  liable  to  an  action  at  the  suit  of  the  rejected  voter, 
though  he  might  have  been  liable  to  a  criminal  informa- 
tion ;  Pryce  v.  Belcher,  (f) 


(a)  Turner  ▼.  Hawkins,  1 B.  &  P. 
472. 
(ft)  11  Q.B.  731. 
(c)  21  L.J.  Q.  B.344. 


Cjr,cl7.  i.452. 
Bing.  N.X;.  418. 


(d)  Story  on 
r^lBiiur.] 
(/)  4  C.  B.  866. 
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Mr.  Kmawlei  Q*  C.  (with  him  Mr.  Btmll)  fiir  the 
Ihe  dedaratton  10  good.  For  an  injury  arising  from  the  breach 
of  a  statatable  r^ulation  an  action  may  be  supported  at 
common  law*  [^Creuwell  J.  But  the  declaration  does  not 
show  that  the  injury  did  arise  from  the  breach  of  this  re- 
galation.  The  word  '* carelessness "  is  not  sufficient:  it  is 
not  shown  in  what  the  carelessness  consisted,  except  in  the 
mere  omission  of  this  particular  light. — JervU  C.  J.  And  it  is 
conastent  with  the  declaration  that  the  defendant's  vessel  may 
bave  been  lighted  up  all  over,  except  at  the  masthead ;  and 
that  the  plaintiff  rah  his  vessel  wilfully  or  carelessly  against  it.] 
In  Pamaby  y.  The  Lancaster  Canal  Company  (a\  where  an  act 
of  Parliament  empowered  the  defendants  to  raise  sunken  yessels, 
diej  were  held  liable  to  an  action  for  an  injury  occasioned  by 
their  non-removal,  in  due  time,  of  a  sunken  vessel.  [  Cress  well  J . 
Bat  there  the  declaration  disclosed  that  the  injury  arose  from 
the  neglect  of  the  defendants.  Suppose  certain  regulations 
under  a  statute  required  that  vessels  shall  have  their  anchors 
stowed  in  a  certain  way,  can  you  sue  the  owner  of  a  vessel 
tifflply  for  a  breach  of  that  regulation,  without  alleging  negli- 
gence by  which  some  injury  is  caused?  It  has  been  lately 
held,  that  the  mere  omission  so  to  stow  the  anchor  will  not  de- 
prive the  owner  of  an  action  against  another  party  carelessly 
moving  against  his  vessel;  Greenland  v»  Chaplin,  (i)]  The  decla- 
ration here  sufficiently  shows  that  the  injury  arose  by  reason  of 
the  neglect  to  exhibit  a  bright  light  as  required  by  the  regular 
tions.  IfVilUanu  J.  Can  an  action  be  maintained  for  any  neg- 
lect of  a  statutable  requisition  for  which  the  party  could  not  be 
indicted  for  a  misdemeanour?]  Perhaps  not.  {^Cresswell 3 . 
Clearly  the  owner  here  could  not  be  indicted.]  Omitting  all 
that  relates  to  the  statutable  regulations,  the  declaration  discloses 
a  good  cause  of  action  for  negligence  in  navigating  the  vessel. 
[CrenweU  J.  Omitting  all  reference  to  the  statute  the  declara- 
tion will  run  thus,  that  defendant,  by  carelessness  in  not  ex- 
hibiting a  light  at  the  masthead,  ran  against  the  plaintiff's 
Teasel.  But  what  duty  is  there  to  have  the  light  there,  apart 
from  the  statute  7  Could  you  declare  that  it  was  the  duty  of 
the  defendant  to  have  ten  men  at  the  helm,  or  to  hail  any  other 
Tesad,  and  that  through  his  carelessness  in  not  so  having  ten 
men  there,  he  ran  his  vessel  against  the  plaintiff?]  The  words, 
^'by  and  through  the  negligence  of  the  defendant's  servants  in 
not  exhibiting  the  bright  light  the  plaintiff's  vessel  ran  foul  of 
the  defendant's,"  implies  that  the  collision  arose  through  their 
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carelessness  in  that  respect  [^Cresnoett  J.  But  there  is  no  duty 
apart  from  the  statute  to  have  the  bright  light  at  the  masthead.] 
If  the  declaration  were  generallj  that  through  their  carelessness 
in  navigating  their  vessel  it  ran  against  the  plaintiff's,  the  neg* 
lect  of  that  light  would  amount  to  such  negligence.  [^CressweU 
J.  Not  necessarily  so ;  it  might  or  it  might  not  under  the  or- 
cumstances.]  Those  drcumstances  are  implied  in  the  words 
carelessness  and  negligence.  [^CresswellJ.  No.  The  declaration 
is  confined  to  the  particular  omission  itself.] 

Jertis  C.  J.  The  defendant  is  entitled  to  our  judgment. 
There  are  two  points  presented  to  us.  First,  it  is  said  that  a 
statutable  duty  is  cast  upon  the  defendant  by  the  provisions  of 
the  act  of  Parliament,  and  that  for  the  mere  breach  of  duty  an 
action  is  maintainable.  That  is  not  so.  There  is  no  instance 
where  an  action  of  this  kind  has  been  maintained  for  a  breach  of 
a  statutable  duty  where  the  party  could  not  have  been  indicted 
for  the  same  breach  of  duty ;  and  it  is  not  contended  in  thb 
case  that  the  owner,  who  is  here  the  defendant,  not  having  had 
charge  of  the  vessel,  could  have  been  proceeded  against  crimi- 
nally. The  statute  gives  a  specific  penalty  for  non-compliance 
with  the  duty,  and  makes  the  master  liable  in  certain  cases.  A 
liability  is  here  cast  upon  the  master;  and  where  once  it  is 
admitted  that  the  breach  of  duty  said  to  have  been  committed  by 
the  owner  was  actually  committed  by  the  master  in  charge  of 
the  vessel,  that  is  an  answer  to  any  action  founded  on  a  breach 
of  duty  in  not  exhibiting  this  bright  light  at  the  masthead. 
Then  is  the  declaration  good,  omitting  all  that  part  which  refers 
to  the  statutable  duty  ?  We  think  it  is  not.  For  then  the  de- 
claration would  run  thus,  that  the  plaintiffs  were  possessed  of  a 
steam  vessel,  and  the  defendant  of  a  brig,  and  that  by  the 
carelessness  of  the  defendant's  servants  in  not  exhibitincr  a 
bright  light  at  the  masthead  the  collision*  occurred.  It  would 
be  quite  consistent  with  this  that  there  had  been  the  greatest 
negligence  on  the  part  of  the  plaintiff,  and  that  the  defendant 
had  lights  everywhere  but  at  the  masthead.  The  plaintiffi  in 
fact  have  tied  themselves  down  to  that  particular  species  of 
negligence  as  the  foundation  of  the  action,  and  that  alone  is  not 
sufficient, 

Cbesswell  J.  I  am  of  the  same  opinion.  The  only  doubt 
in  the  case  was,  whether  the  declaration  limited  the  complaint  of 
the  plaintiff  to  the  assertion  that  defendant  had  not  complied 
with  the  Admiralty  regulations.  It  is  conceded  that  there 
was  no  other  ground  of  complaint,  and  that  alone  is  not  suf- 
ficient to  support  the  action.     The  statute  makes  it  the  duty  of 
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the  master^  or  other  person  In  charge  of  the  vessel,  to  exhibit 
the  light,  and  imposes  a  penalt j  upon  him  if  he  neglects  it ; 
which  renders  him  liable  to  certun  proceedings  unless  he  can 
show  the  omission  to  have  been  justifiable.  This,  however, 
does  not  extend  to  the  owner,  unless  he  was  also  the  person  in 
charge  of  the  vessel.  There  is  this,  indeed,  enacted  as  re- 
gards the  owner;  that  if  he  sue  for  a  collision  occasioned  hj 
the  master's  neglect  of  that  duty,  the  owner  is  not  to  recover 
unless  it  appear  that  the  circumstances  justified  a  departure 
from  the  rule,  (a)  In  all  other  respects,  the  case  stands  at 
common  law.  The  not  exhibiting  the  bright  light,  then,  is 
merely  a  neglect  of  a  statutable  regulation,  and  that  is  not 
negligence  in  navigation,  where  there  may  have  been  an  abund- 
ance of  lights  and  signals  in  other  parts  of  the  vessel. 

Williams  J.    I  am  of  the  same  opinion.     If  it  could  be 
established,  by  a  reference  to  the  provisions  of  the  act,  that  the 
defendant  had  been  guilty  of  a  breach  of  duty,  in  not  complying 
with  the  act  so  as  to  make  him  responsible  for  it,  the  declaration 
would  have  been  well  founded.     But  I  think  it  is  not  esta- 
blished that  there  is  thrown  upon  the  owner  of  the  vessel  (he 
not  being  in  charge  of  it)  any  such  duty,  for  the  breach  of 
which  he  is  either  civilly  or  criminally  liable.     Then,  the  only 
question  is  whether  there  remains  in  the  declaration  any  alle- 
gation of  a  duty  on  the  defendant,  and  a  neglect  of  duty  on 
his  part?    It  is  said  that  there  is  an  allegation  of  duty  in  him, 
and  a  subsequent  averment  that,  by  reason  of  that  neglect, 
a  certun  injury  arose  to  the  plaintiff.     But  the  allegation  of 
duty  appears  to  be  merely  an  exposition  of  the  legal  liability 
supposed  to  result  from  the  previous  statement  of  facts.  (&)  And, 
without  reference  to  the  act  of  Parliament,  there  are  no  facts 
whatever  in  this  declaration  from  which  a  duty  arises.     It  is 
impossible  to  understand  that  the  declaration  discloses  any  duty 
m  the  defendant  without  reference  to  the  act;  and  if  that  be  so, 
unless  the  act  creates  the  duty  in  him,  for  a  neglect  of  which  he 
is  responsible,  the  action  is  not  maintainable.     There  is  no  such 
duty ;  and  the  defendant  is  entitled  to  judgment. 

Judgment  for  defendant. 

Attorneys,  JS,  JV*  Landor,  and  Pearce,  Fhillips,  fVinktoorth, 
tf  Pearce. 
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BIRD  V.  PEGRUM. 
CoMxoK  Coram  Jbrvis  C.  J.,  Crbsswbll  J.,  Williahb  J.,  and 

Pleas.  TaLFOUIU)  J. 

April  19.  . 

Monej,  the  ACTIONfor  money  lent,  and  money  received  Plea  the  general 
pertj settled^  issue.  The  cause  was  tried  before  Talfourd  J.  at  the  London 
iiefore  mwr-  sittings  after  Hilary  Term,  when  a  yerdict  was  found  for  the 
separate  use  of  plaintiff  for  138Z.,  upon  the  following  iacts.  The  plaintiff  had, 
?*h^*^d  *^^  ^^  1849,  married  a  Mrs.  Orme;  and,  before  the  marriage,  a  set- 
sited  with  a  tlement  had  been  executed  between  them  and  one  Hawes,  by 
he?husband*8  ^^^h  certain  leasehold  and  copyhold  premises,  and  other 
consent,-.  personal  estate  and  effects  of  Mrs.  Orme  were  conveyed  to 
recoverable  by  Hawes,  '^  upon  trust.  Until  the  said  marriage  shall  be  had  and 
the  hosband  solemnised,  for  the  said  Mary  Orme,  her  heir^  executors,  ad- 
in  hU  own  ^  miuistrators,  and  assigns,  and  from  and  immediately  after  the 
name  and  in      solemnisation  thereof  to  permit  and  suffer  the  said  Mary  Orme 

his  marital  y.  •  . 

right  to  have  the  use  and  enjoyment  of  the  said  household  furniture 

plate,  linen,  china,  and  other  effects,  particularised  and  set  forth 
in  the  schedule  hereunder  written,  for  and  during  the  term  of 
her  natural  life,  and  to  receive  and  take  the  rents,  issues^  and 
annual  profits  of  the  said  leasehold  and  copyhold  messuages  or 
tenements,  dwelling  houses,  hereditaments  and  premises,  and 
pay  to  or  permit  the  said  Mary  Orme  to  receive  the  same  for 
and  during  the  term  of  her  natural  life,  for  her  sole,  separate, 
and  absolute  use  and  benefit,  free  from  and  independent  of  the 
debts,  obligations,  or  control  of  her  sud  intended  husband  Tho- 
mas Bird,  so  that  her  receipt  alone,  notwithstanding  her  cover- 
ture, and  no  other  recript,  shall  be  a  good  and  valid  discharge 
for  the  said  rents,  issues,  and  annual  profits,  as  the  same  shall 
from  time  to  time  become  payable,  or  so  much  thereof  as  in 
such  receipt  shall  be  expressed  to  have  been  received ;  and  so 
that  the  said  Mary  Orme  shall  not  sell,  assign,  chai^^e,  in- 
cumber, or  otherwise  howsoever  dispose  thereof  by  way  of  an- 
ticipation." On  the  17th  February,  1852,  the  trustee  who 
had  received  the  rents  piud  the  plaintiff's  wife  under  this 
deed  138Z.,  for  which  she  gave  a  receipt.  This  was  at  the 
defendant's  house ;  and  she  said  to  him  immediately  after  the 
payment,  '^  Take  the  money :  and  I  will  come  to-morrow  for 
it."  Subsequently,  the  wife  went  with  her  husband  and  de- 
manded the  money  back  from  the  defendant,  but  he  declined 
to  pay  it;  and  soon  aft;erwards  she  died.  It  was  objected 
upon  this  evidence,  that  the  wife,  in  depositing  the  money. 
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was  only  the  agent  of  the  trastees ;  and  that,  at  all  events,  1853. 
the  husband  oould  not  recover  except  aa  her  adminiatrator,  bud 
The  learned  judge  reserved  leave  for  the  defendant  to  move  to  w 

enter  a  nonsuiti  if  the  Court  should  be  of  opinion  that  there  was      ^^*i^ 
evidence  to  support  a  verdict  for  the  defendant. 

Mr.  Lydekker  accordingly  moved  in  £aster  Term  and  ob- 
tained a  rule,  citing  HoMlington  v.  6rt7t  (a) 

Mr.  Seijeant  Bylet  and  Mr.  Wordsworth  now  showed  cause. 
As  soon  as  the  money  was  received  by  the  wife^  the  trustees 
were  discharged.  They  had  a  legal  interest  in  the  principal, 
in  the  eorpuM  of  the  property,  and  in  the  income,  until  they  had 
paid  it  to  her,  but  that  interest  ceased  the  instant  they  had  so 
paid  it.  It  may  be  that  the  money  would  still  be  separate  pro- 
perty in  the  consideration  of  a  court  of  equity,  and  that  such  a 
court  would  hold  the  husband  to  be  trustee  for  the  wife.  But  in 
a  court  of  law  the  sole  question  is  the  Ugai  interest :  that  ceased 
when  the  trust  was  discharged ;  and  the  trust  was  discharged 
when  the  money  was  paid.  The  money  then  belonged  to  some 
one.  It  could  not  belong  to  tiie  wife ;  and  as  it  was  not  the 
tmsteea'  property,  she  could  not  be  her  agent  in  depositing  it 
with  tiie  defendant.  Then  it  must  have  been  the  husband's 
property.  The  husband's  marital  right,  of  course,  could  only 
be  divested  by  the  terms  pf  the  deed.  And  these  settlement 
deeds  have  never  been  construed  to  divest  it  except  so  far  as  the 
property  of  the  trustees  has  intervened.  Thus  in  Jarman  v. 
fFooOoion(b)  it  was  held,  that  the  property  legally  vested  in  the 
trustees,  because  it  was  necessary  that  it  should  be  so  for  the 
execution  of  the  trust.  So  in  th^  case  there  cited,  HatUngton 
V.  GiU  (c),  the  deeds  specifically  provided  for  the  investment  of 
the  proceeds  of  the  trust  property  in  the  trade,  which  it  was 
the  object  of  the  deed  to  secure  that  the  wife  should  carry  on : 
and  the  Court  therefore  held  that  the  wife  was  the  agent  of  the 
trustees.  These  cases  turn  entirely  on  the  question  of  the  trust 
requiring  that  the  property  should  be  in  the  trustees.  But  in 
Canu  V.  Bries  (d)  it  was  held,  that  clothes  purchased  by  the 
wife  out  of  the  produce  of  her  separate  estate  were  the  property 
of  the  husband,  because  the  evidence  did  not  show  that  she  was 
the  agent  of  the  trustees  in  purchasing  them,  (e)  And  in  Tug* 
man  v.  Hopkins  (/)  it  was  held,  that  the  husband  was  entitied 

(a^  3  T.  B.  620.  recover  money,  the   amount  of  a 

{b)  Ibid.  legacy  to  the  wife,  by  her  received 

(c)  3  T.  R.  620.  in  notis.  and  deposited  with  the  defendant,  a 

(d)  7  M.  &  W.  1 83.  banker.  Calkmd  v.  Lloyd,  6  M.  &  W. 

(e)  Per  Parke  B.  26.     See  Bond  v.  Nursey  10  Q.  B. 
(/)  5  Scott,  N.  R.  464.  And  it      244. 

has  been  held  that  the  husband  can 
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1853.  in  hiB  marital  right  to  recover  after  his  wife^s  death  the  produce 
gjjy^  of  stock  settled  to  her  separate  use,  and  which  had  been  depo- 
v._        sited  by  her  with  the  defendant* 

Mr.  Serjeant  Shee  and  Mr.  Lydehker  in  support  of  the  rule. 
First,  the  money  remained  the  property  of  the  trustees  after  it 
was  deposited  with  the  defendant.  The  husband  cannot  sup- 
port the  present  action  unless  he  could  have  sued  then.  In 
depositing  it,  the  wife  was  the  agent  of  the  trustee,  because 
the  trust  required  that  he  should  see  that  it  was  applied  to  her 
separate  use,  and  the  deposit  was  in  pursuance  of  that  object 
[Jervis  C.  J.  Suppose  she  had  died  with  the  money  in  her  pos- 
sesnon?]  It  would  have  been  the  trustee's  property.  [TW- 
fourd  J.  Then  the  husband  would  have  been  guilty  of  larceny 
in  taking  it  ?]  At  all  events,  it  was  not  the  husband's.  On  a 
deposit  by  the  wife  of  money  received  to  her  separate  use,  she 
could  sue  (with  her  husband)  as  on  a  loan  by  herself;  and  the 
right  of  action  would  survive  to  her :  therefore  it  does  not  sur* 
vive  to  her  husband  in  his  marital  right.  [Williams  J.  On  the 
contrary,  it  has  been  held,  even  in  arrest  of  judgment,  that  hus- 
band and  wife  cannot  sue  for  money  lent  by  her  during  cover- 
ture.] (a)  There  it  might  not  have  appeiured  that  the  money 
was  settled  to  her  separate  use.  {Jervis  C.  J.  But  that  would 
have  been  presumed  after  verdict]  If  the  wife  might  have 
joined  in  suing  for  this  money,  it  would  not  survive  to  the 
husband. 

In  Davison  v.  Atkinson  (&),  where  a  feme  sole,  entitled  to  the 
proceeds  of  an  estate  vested  in  trustees  for  her  separate  use, 
conveyed  them  to  a  married  woman  for  her  separate  use,  but 
continued  to  receive  them  from  the  trustees,  her  husband  was 
held  not  liable  to  be  sued  by  the  husband  of  the  feme  to  whom 
she  had  conveyed  the  proceeds,  for  money  received  to  his  use. 
[Jervis  C.  J.  There  the  money  never  had  been  received  by 
him,  or  to  his  use.]  In  Freestone  v.  Butcher  (c)  it  was  said, 
that  chattels  purchased  by  the  wife  out  of  the  proceeds  of  her 
separate  estate  would  not  be  the  husband's  property.  [Jervis 
C.  J.  In  Messenger  v.  Clark  (d)  it  was  held,  that  money  re- 
ceived by  the  wife  under  an  agreement  for  separate  midn- 
tenance,  and  by  her  given  away,  could  be  recovered  by  the 
husband:  and  there  all  the  old  cases  are  referred  to  and  re- 
viewed.] But  in  that  case  the  distinction  was  drawn  between 
a  separate  maintenance  and  a  maintenance  on  separation,  the 
money  not  bemg  the  produce  of  proi)erty  settled  to  her  se- 

(a)  King  t.  Hculington,  8  Mod.  (c)  9C.&F.643.  Beany. Brown^ 

Rep.  199.  6  B.  &  C.  356. 

{b)  ^  T.  R.  434.  {d)  5  £xcb.  388. 
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parate  use  before  marriage^  but  merely  allowed  her  by  her        ^^^'  ^ 

husband ;  and  the  very  distinction  appears  to  imply ^  that  money         bibd 

received  out  of  an  estate  settled  for  her  separate  use^  would       ^T* 

not  be  the  husband's.     [  ff^Uiams  J»    In  Mahney  v.  Kennedy  (a) 

it  was  held,  that  where  the  husband  and  wife  lived  separate 

from  each  other,  and  at  the  death  of  the  wife  she  was  possessed 

of  cash  and  bank  notes  arising  from  property  settled  to  her 

separate  use,  the  husband  was  entitled  to  them  in  his  marital 

nght]    Where  property  is  given  to  a  feme  covert  to  her  sole 

and  separate  use,  she  may  dispose  of  it  by  will  without  the 

assent  of  her  husband.  (&)     [  Talfourd  J.     But  here  she  has 

not  disposed  of  it;   and  in  her  lifetime  she  herself  demanded 

it  back  from  the  defendant.]    That  only  made  a  chose  in  action, 

iKhich  survives  to  her  administrator. 

Jebtis  C.  J.  The  rule  has  been  supported  upon  two  grounds, 
neitber  of  which  is  tenable.  First,  it  ]^as  been  said  that  the 
pkmtiff  cannot  sue  at  all  because  the  money  belonged  to  the 
trnstees.  It  appears  to  us  this  is  not  so.  By  the  terms  of 
the  deed,  the  corpiLs  is  vested  in  the  trustee,  and  the  proceeds, 
until  paid  over,  likewise  remained  their  property.  But  the  mo- 
ment they  were  paid  over  to  the  wife  the  trustee  had  performed 
his  duty ;  and  the  trust,  in  respect  to  that  part  of  it,  was  fulfilled. 
He  ceased  to  have  any  interest  in  the  money,  and  it  belonged 
to  the  wife,  so  far  as  he  was  concerned,  but  legally  to  the 
husband. 

It  is  clear  that  this  case  is  materially  distinguishable  from 
those  which  have  been  relied  on  by  the  defendant.  Thus  in 
Jarman  v.  WooUotan,  the  subject-matter  of  discussion  was  fur- 
niture, which  had  been  conveyed  over  to  trustees,  and  the  pro- 
perty was  all  along  intended  to  be  in  them.  In  Ha$lington  v. 
GUI  the  property  was  cows  and  their  produce,  with  which  the 
wife  was  conducting  a  trade  to  her  separate  use,  and  her  carry- 
ing on  of  which  was  the  main  object  of  the  trust  deed.  It  was  - 
necessary  for  that  object,  and  it  was  in  pursuance  of  the  trust 
deed,  that  she  should  invest  the  produce  of  the  trade  in  supplying 
her  stock  in  trade,  and  purchasing  cows  to  replace  such  as  died 
or  were  lost;  and  Mr.  Justice  Buller  there  expressly  says,  that 
she  was  acting  as  the  agent  of  the  trustees  in  so  investing  the 
proceeds  for  the  purpose  of  carrying  on  the  trade,  which  was 
the  main  object  of  the  deed.  As  to  the  other  case  cited,  jDovt- 
ton  V.  Atkinson^  the  money  had  never  ceased  to  belong  to  the 

(a)  10  Simons,  259.  (()  FeUiplaee  v.  Georges,  8  Bro.  C.  C.  8. 
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185S.  trustees,  who  in  their  own  wrong  h^d  paid  it  over  to  the  wrong 
3^  person ;  and  it  was  never  in  the  hands  of  the  cestuiqu^  tnut  at 
tN  all.     These  cases  are  easilj  and  clearly  distinguishable  from  the 

present  Here  the  deed  only  contemplates  that  the  property 
shall  continue  in  the  trustees  until  they  have  paid  the  proceeds 
to  the  wife*  when  they  are  discharged.  Even  setting  aude  the 
clause  in  the  deed  as  to  her  receipt  being  a  discharge,  and  sup- 
posing it  applies  only  to  the  tenants,  it  is  plain  that  the  trustees 
are  discharged  by  her  reception  of  the  money. 

Failing  on  this  first  pointy  that  the  money  was  the  property 
of  the  trustees,  the  defendant,  secondly,  contends  that  it  wss 
the  property  of  the  wife.  So  it  was  in  a  popular  sense ;  and, 
indeed,  practically  so ;  for  if  the  husband  had  chosen  to  assert 
his  legal  rights  during  her  lifetime,  a  court  of  equity  might 
have  secured  her  rights  by  making  him  a  trustee  for  her.  But 
that  is  not  the  case  in  a  court  of  law ;  and  the  moment  the  wife 
received  the  money  it  became  the  property  of  the  husband.  He 
therefore  was  entitled  to  sue  for  it  in  his  marital  right,  and  not 
as  administrator. 

It  was  said  that,  even  assuming  the  money  to  have  been  his, 
yet  as  she  lent  the  money  to  a  third  party  this  would  constitute  a 
chose  in  action,  as  to  which  she  might  have  joined  in  suing  during 
her  life,  and  which  would  have  survived  to  her :  so  that  it  did 
not  survive  to  the  husband,  and  can  be  recovered  only  in  his 
representative  character  as  her  administrator.  But  the  rule 
as  to  choses  in  action  does  not  apply  to  a  transaction  of  this  kind ; 
mere  deposit  of  money  does  not  nuike  a  chose  in  action  in  that 
sense.  If  a  bond  or  bill  were  given  for  it,  the  instrument  would 
indeed  be  a  chose  in  action,  in  which  the  wife  would  have  jdined 
in  suing,  and  which  would  survive  to  her,  or  to  her  husband  as 
her  administrator.  The  property  here  was  not  in  the  trustees ; 
it  was  in  the  husband :  he  must  have  sued  alone,  in  her  life* 
time ;  therefore  he  is  now  entitled  to  recover  in  his  own  right. 
This  has  been  distinctly  decided  even  in  equity,  where  it  has 
been  held,  in  the  case  cited,  that,  on  the  death  of  the  wife,  her 
equitable  rights  are  determined,  and  then  the  husband  is  en« 
titled  to  sue  in  his  nuurital  right. 

Ceesbwell  J.  There  is  no  difficulty  in  thb  case.  The 
duty  of  the  trustee  was  at  an  end  as  to  this  money  when  it  was 
paid  to  the  wife.  Then  being  money  in  her  hands,  it  was  not 
a  chose  in  action :  it  was  the  property  of  the  husband :  and  if 
she  lent  it  he  could  have  sued  for  it  in  his  own  right. 

Williams  J.  So  soon  as  the  trustee  paid  the  money  over, 
according  to  the  terms  of  the  trust-deed,  he  ceased  to  have  any 
thing  to  do  with  it.    That  being  so,  the  legal  consequence  must 
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kUaWf  that  it  t>eeame  as  a  chattel  in  pOBBemon  *- the  property 
of  the  husband  And  if  he  had  sued  for  it  jcmHj  with  bis  wife 
he  must  have  been  nonsuited :  therefore  he  can  now  sue  in  his 
own  righti  No  donbt  the  wife  may  by  will  dispose  of  her 
Bqwrate  estate^  because  she  has  jm  duptmendi  over  the  'pro- 
ceeds; and  a  court  of  equity  holds  the  husband  her  trustee 
during  her  life.  But  at  her  death,  if  die  have  not  disposed  of 
it,  that  trust  ceases,  and  he  takes  in  his  marital  right 

Rule  discharged. 
Attorneys,  Vetudnff,  Nayhr  jr  Bobhu,  and  Trail. 


lis 


IMS. 

*— % » 

Bnu> 

V. 
PUBUX. 


6CHENE  V.  GODTS. 


Coram  Jsetis  C.  X,  Cbbsswell  J.,  and  Williams  J. 

DeCLABATION  stated  that  WUliam  Schenk  sues  Urban 
Andrew  Godts  for  the  yalne  of  certain  tanks  and  casks  which 
oontsbed  certain  quantities  of  oil,  sold  and  delivered  by  the 
plsintiff  to  the  defendant,  wluch  said  tanks  and  casks  the  de^ 
fendsnt  has  kept  and  retcuned,  and  for  which  he  has  thereby 
become  liable  according  to  the  contracts  made  between  the  plain* 
tiff  and  defendant  upon  the  sales  of  the  said  oil,  to  pay  the  pbiin- 
tiff  at  the  rate  of  20s*  per  ton ;  and  the  plaintiff  claims  lOOL,  the 
value  of  the  said  tanks  and  casks  at  the  rate  aforesaid,  and 
ML  4s.  Sd,  as  damage  sustained  by  the  plaintiff  by  being  de- 
prived of  the  use  of  the  said  tanks  and  casks  in  his  business,  or 
of  the  value  thereof! 
.  The  defendant  (a)  pleaded  thus :  ^^^he  brings  into  Court  the 


COMMOW 

Pleas. 
Apnl27. 

The  proper 
remedy  for  am- 
biguous and 
uncertain 
pleading  is  not 
demurrer,  but 
an  application 
to  a  judge  at 
chambers;  and* 
at  all  cYents,  if 
the  pleading  of 
the  party  de- 
murring has 
been  fiiulty, 
and  he  ha?e 
not  ayailed 
himself  of  that 
remedy,  his  de- 
murrer will  not 
be  entertained. 


(a)  Before  pleading  he  took  oat 
i  sammcmB  for  particiilars,  on  the 
ground  that  the  plaintiff's  demand 
wai  not  intdligible ;  snd  it  wss  then 
oonteoded  by  the  pklntiff;  thst  the 
dsim  was  for  the  Vsltte  of  the  tanks 
ii  9old,  The  order  wss  made.  The 
psrtieiilsn  deUrered  were,  ^^To 
16  taaksi  lOOf.;  damages  lor  betng  de- 
Wtd  of  the  ose  of  ibem,  M.  4s.  6dJ* 
The  eootraets  of  sale  of  the  oil  pro- 
Tided  that  the  packages  should  be 
"returned  at  ms.  per  tonr**  The 
controTersy  between  the  parties  was 
18  to  the  meaning  of  this,  and  the 


yalue  of  the  tanks,  whidi,  being  of 
iron,  were,  it  appeared,  worth  more 
than  the  oil  they  contained.  A 
ooimt,  **  that  the  plaintiff  sold  and 
delivered  to  defendant  certain  oil  in 
certain  iron  tanks,  on  the  terms  that 
the  tanks  were  to  be  returned  in  a 
certain  time,  or  if  retained  paid  fov 
sccording  to  the  value  thereof;  that 
the  defendant  had  retained  them, 
and  thst  the  value  was  100^.,**  would 
have  disclosed  that  the  demand  was 
founded  on  contract ;  and  that  there 
could  be  no  claim  of  damage  for  the 
detention^  because  defeadsnti  before 
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Goon. 


Bum  of  13/.  I4i,,  and  the  further  sum  of  Is.,  and  says  that  the 
Biud  sum  of  132.  14«.  is  enough  to  satisfy  the  chiim  of  the  phdn* 
tiffin  respect  of  the  said  value  of  the  stud  tanks  and  casks  at 
the  rate  in  the  said  dechiration  in  that  behalf  mentioned^  and 
that  the  sud  sum  of  Is,  is  enough  to  satisfy  the  daim  of  the 
plaintiff  in  respect  of  his  being  deprived  of  the  sidd  value  of  the 
said  tanks  and  casks^  as  in  the  said  declaration  in  that  behalf 
mentioned/* 

The  plaintiff  replied,  "that  the  said  sum  of  13il  145.  paid  into 
court  is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in  re- 
spect of  the  said  value  of  the  said  tanks  and  casks  in  the  deda* 
ration  mentioned,  and  that  the  said  sum  of  Is.  paid  into  court 
is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of 
the  said  plaintiff  being  deprived  of  the  use  of  the  said  tanks  and 
casks,  as  in  the  dedaration  mentioned."  The  defendant  there- 
upon demurred,  and  marked  these  points  for  aigument :  that 
the  plaintiff  could  not  be  entitled  to  damages  for  his  being  de- 
prived of  the  use  of  the  tanks,  of  which  the  dedaration  cfaaiged 
a  purchase:  and  that  the  declaration  was  bad,  for  not  showing 
what  cause  of  action  plaintiff  was  suing  on,  or  how  the  cause  of 
action  arose. 

Mr.  Bramwett  for  the  defendant,  in  support  of  the  demuner. 
The  difiBculty  has  arisen  from  the  declaration,  and  must  have 
been  created  intentionally.  [Jervis  C.  J.  Why  did  you  not 
apply  to  a  judge  at  chambers,  under  the  Common  Law  Pro- 
cedure Act  (a),  when  there  might  have  been  an  amendment 
directed  at  once,  and  so  delay  and  expense  avoided.]  That 
would  certainly  have  been  the  best  course.  [Jervis  C.  J.  This 
is  a  demurrer  of  the  very  kind  which  prevuled  before  the  late 
act,  and  which  that  act  was  intended  to  put  an  end  to.]  Still 
the  plaintiff  was  plainly  in  fault ;  and  it  is  not  until  his  replicatiun 
is  repugnant  to  his  declaration  that  defendant  demurs.  The 
declaration  clsdms  the  value ;  the  plea  is  for  the  value ;  and  the 
replication  claims  for  the  use.     It  is  difficult  to  detect  the  mean- 


iLe  time  had  elapsed,  would  have 
liad  a  right  to  detain  them,  and 
afterwards  would  have  been  fixed 
with  the  value,  and  acquired  a  right 
of  property  in  them. 

(a)  15  &  16  Vict.  76.  62.  "If 
any  pleading  be  so  framed  as  to  pre- 
judice, embarrass,  or  delaj  the  fair 
trial  of  the  action,  the  opposite  party 
may  apply  to  the  Court  or  a  judge 
to  strike  out  or  amend  such  plead- 
ing, and  the  Court  or  any  judge 


shall  make  such  order  respecting 
the  same,  and  also  respecting  the 
costs  of  the  application,  as  such 
Court  or  judge  shall  see  fit**  Before 
the  act  a  pleadins  might  be  settled 
at  chambers,  if  faue  and  embarrass- 
ing. NtAi  T.  jRtisA,  4£zch.  490.; 
Levy  y.  Bjoalkni^  19  L.  J.  Q.  B.  16. 
And  an  application  could  be  made 
to  strike  out  surplusage.  Uuh  t. 
BwtO^  19  L.  J.  £xch.  244. 
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log  of  the  declaration;  which  was  evidentlj  drawn  so  as  to  1853. 
make  it  impossible  to  plead  to  it.  It  is  dubious  whether  it  gcHDnt 
claims  the  value  or  the  hire,  or  damages  for  detention.  [Jer*  ^  v. 
vtf  C.  J.  It  may  mean  that  you  were  bound  to  return  the  tanks 
in  a  certain  time ;  but  not  having  done  so,  you  became,  accord* 
ing  to  the  contract,  liable  for  the  value  or  price,  as  for  goods 
sold ;  and  that  you  are  also  liable,  in  addition,  for  the  damages 
arisiiig  from  the  detention.]  If  the  defendant  ever  became 
liable  for  the  price  or  value,  then  he  could  not  be  liable  in  da- 
mages for  the  detention.  [Jerms  C.  J.  He  does  not  clum 
damages  for  the  detention ;  he  claims  the  value,  and  damage  for 
being  deprived  of  the  use :  you  plead  only  to  the  value  and 
damages  for  being  deprived  of  the  value,  as  if  it  were  interest 
on  a  bill  of  exchange.  Now,  if  you  are  right  in  your  plea  in 
constnuDg  a  clidm  of  damages  for  deprivation  of  the  use  of  the 
articles,  as  a  claim  of  damages,  for  the  detention  of  a  debt, 
then  he  is  right  in  his  replication  in  making  the  claim  of 
damages  for  deprivation  of  the  use,  as  equivalent  to  what  you 
plead  to.]  But  in  his  declaration,  his  claim  of  damage  is  in  the 
alternative,  either  for  deprivation  of  the  use,  or  detention  of  the 
value.  [Jervis  C.  J.  Then  you  plead  both  to  the  value,  and  the 
claim  of  damages  for  detention  of  the  value,  and  has  he  not  a 
right  to  reply  that  your  payment  into  court  is  not  enough  as  to 
either?]  He  replies  in  respect  to  that  which  we  do  not  plead  to ; 
viz.  the  claim  of  damages  for  deprivation  of  the  use.  If  that 
be  his  claim  he  could  not  claim  the  value ;  yet  he  has  clearly 
claimed  it,  and  defendant  has  paid  a  substantial  sum  into  court 
in  respect  of  the  value.  The  value  could  only  be  due  on  a 
Bale,  and  now  the  plaintiff  marks  as  a  point  of  argument  on 
demurrer,  that  the  declaration  does  not  charge  a  sale  of  the 
tanks,  but  only  a  wrongful  detainer.  It  was  impossible  for 
the  defendant  to  pay  money  into  court  generdllif  on  such  a 
declaration,  because  it  could  not  be  known  what  the  plea 
would  admit,  it  being  impossible  to  tell  what  the  declaration 
demanded:  therefore  the  plea  distinctly  states  in  respect  to 
what  claims  the  money  is  paid  in.  [Jervis  C.  J.  And  makes 
no  answer  whatever  to  the  residue — the  claim  of  damages  for 
deprivation  of  the  use  of  the  tanks.]  That  claim,  it  is  con- 
ceived, is  repugnant  to  the  claim  for  the  value,  and  defendant 
would  not  admit  both,  (a)  Moreover,  these  claims  are  rather 
as  to  damage,  and  are  not  alleged  as  the  cause  of  action. 
Mr.  Taprell  for  the  plaintiff.     The  defendant  has  brought  the 

I         (a)  Bat  he  had  not  pleaded  to  the  value  at  all. 
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1858.  diffioolty  upon  luinself  by  not  adopting  the  fonn  of  plea  pie- 
ecribed  by  the  Common  Law  Frooedore  Act*  whioh  epedfieB 
if  it  be  pleaded  to  part  or  all  of  the  plaintiff's  demand^  and  roiui 
thuBy  *<  that  the  raid  8nm  is  soffident  to  satisfy  the  dum  of  the 
plaintiff  in  respect  of  the  matter  herein  pleaded  to.''  (a)  He 
could  not  have  been  ignorant  of  the  nature  of  the  plaintiff's  de- 
mand, haying  had  particulars  of  it,  stating  distinctly  that  so 
much  was  claimed  for  the  price  or  yalue  of  the  tanks,  Mou  y. 
Sweet  (£),  and  so  much  for  the  loss  of  their  use.  {Jervii  C.  J. 
What  do  you  understand  this  declaration  to  demand?]  The 
Talue  of  the  tanks,  and  damages  for  being  deprived  of  the  use 
of  them.  \_fFilUams  J.  What  is  the  meaning,  then,  of  the 
last  five  words,  **  or  of  tiie  value  thereof? '']  That  is  sniplusagei 
Risdah  v.  Kelly,  (c) 

Feb  Curiam.  It  is  dear  that  both  ddes  have  plesded  artfullj ; 
and  the  best  course  to  pursue  is  to  direct  both  parties  to  amend, 
giving  costs  to  neither.  The  plaintiff  must  amend,  making  his 
d^eclaration  intelligible ;  and  the  defendant  must  amend  his  plea, 
with  liberty  to  withdraw  his  plea  of  payment  into  court,  and 
take  the  money  out  of  court. 

Bnle  aocoidingly. 

Attorneys,  Surr  jr  GribbUy  and  Niehohon  tf  Parker. 

(a)  See  BaHev  V.  Swediw,  12  M.         (h)  16  Q.  B.  4d3. 
&  W.  416.  (c)  1  C.  &  J.  410. 
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THE  YORK  AND  NORTH  MIDLAND  RAILWAY 
COMPANY  r.  THE  QUEEN  ON  THE  PROSECU- 
TION OF  DAVID  BURTON  AND  ANOTHER  (a) 

Coram  JisBvis  C.  J.,  Pollock  C.  B.,  Pabks  B.,  Aldebsok 

B.,  CSESSTTKLL  J.,  PLATT  B.,  WiLLIAMS  J.,  TaLVOUBD     Ebbor  fbom 

J.,  and  Maktin  B.  ""rS.^*' 


EZCHEQUEB 


Bench, 
_.  January  28. 

1  HIS  was  a  writ  of  error  upon  ft  judgment  of  the  Court  of  An  act  of  Par- 
Qaeen's  Bench,  upon  a  writ  of  mandamus  tested  the  seventeenth  thorismg^a" 
November,  1851,  directed  to  the  York  and  North  Midbind  company  to 
Kailway  Company,  which  alleged,  that  hj  the  York  and  North  iray,  by  per- 
Midland  (East  Riding  Branches,  No,  1.)  Railway  Act,  1846  (ft),  ^^^^ 
after  reciting  *'  that  it  would  be  attended  with  local  and  public  ordinary 
advantage,"  if  a  railway  were  formed  from  the  line  of  the'  Y&rk  ^^^ 
and  Scarborough  Railway^  near  York^  to  Beverley y  by  way  of  merely,  does 
Stamford  Bridge,  Pocklington,  and  Market  Weighton,  &c,  and  on*thf  Lm^-"*^ 
that  the  defendants  were  willinir  to  execute  the  same,  it  was  pany  to  make 
enacted  {inter  alia)  that  "  it  should  be  lawfuV^  for  the  defendants  there  any  con- 
"to  make  and  maintain  the  said  railway  and  works  in  the  lines  trect  between 
and  upon  the  lands  delineated  in  the  plans  and  books  of  refer-  and  the  land- 
ence"  therein  mentioned  ;  and  that  the  powers  for  the  compul-  ®^^"  *°,. 

*  *  make  the  Ime. 

Bory  purchase  of  land  for  the  purposes  of  the  said  act,  should  not  Nor  in  anch  a 

be  exercised  after  the  expiration  of  three  years,  and  that  the  g^^^^* 

railway  should  be  completed  within  five  years  from  the  passing  mittmg  the 

of  that  act,  and  that,  on  the  expiration  of  that  period,  the  tibeworiT ^ 

powers  by  the  said  act  or  acts  incorporated  therewith  or  ex-  become  obU- 

tended  thereto,   granted  for  executing  the  same  railway  or  fStSex^u- 

otherwise  in  relation  thereto,  should  cease,  to  be  exercised  ex-  i^°?  ®^  *^  'P® 

jndgpment  of 

cept  as  to  SO  much  thereof  as  should  be  then  completed.  That  the  Conrt  of 
by  the  York  and  North  Midland  Railway  Act,  1849  (c),  after  ^"^^^^^^^ 
reciting  that  part  of  the  said  railway,  vifc  from  York  to  Market 
Weighton,  had  been  made  and  opened  to  the  public,  and  that  it 
would  be  of  advantage  if  part  of  the  said  line  between  Market 
Weighton  and  Beverley  were  diverted,  and  if  the  part  rendered 
tinneceesary  by  such  diversion  were  abandoned,  and  that  the 
defendants  were  willing  to  make  such  diversion,  it  was  enacted 
that  ^it  should  be  lawful^  for  the  defendants  to  make  and 
oiaintain  a  rulway  commencing  by  a  junction  with  the  present 
authorised  Ime  of  the  said  East  Riding  Branches  No.  1.  Railway, 

(a)  Reported  by  Mr.  Comer.  (c)  12  &  18  Vict.  c.  Ix. 

W  9  &  10  Vict.  c.  Ixv. 
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Midland 

Railwat 

COUPANT 

p. 
The  Queen, 

ON  THE 
PROSECUTION 

OF  David 

Burton  and 

Another. 


near  the  platform  of  the  Market  Weighton  passenger  station^ 
and  terminating  by  another  junction  with  the  same  line  at  or 
near  a  public  highway  leading  from  Elton  to  Cherry  Barton, 
and  that  the  powers  for  the  compulsory  purchase  of  land  for  the 
purposes  of  the  now  reciting  act  should  not  be  exercised  after 
the  expiration  of  three  years  from  the  passing  thereof;  and  that 
the  period  limited  by  the  said  act  of  1846,  for  the  compulsory 
purchase  of  lands  to  be  taken  for  the  purposes  of  that  act, 
should  as  to  lands  required  for  so  much  of  the  original  line 
as  lay  between  the  said  deviation  line  and  Beyerley^  be  extended 
for  the  further  period  of  two  years,  and  the  time  for  the  execu- 
tion and  completion  of  this  portion  be  further  extended  for  five 
years.  And  that  the  defendants  should  abandon  and  relinquish 
the  construction  of  so  much  of  the  original  line  as  lay  between 
the  platform  of  the  Market  Weighton  Passenger  Station  and 
the  said  public  highway  leading  from  Elton  to  Cherry  Burton, 
and  that  all  the  powers  and  authorities  for  making  and  mun- 
taining  the  same  should,  immediately  after  the  passing  of  the 
now  reciting  act,  cease  and  determine.  That  although  a  rea- 
sonable time  for  the  defendant!  to  have  proceeded  to  make 
and  complete  the  said  line  of  railway  authorised  by  the  act 
of  1849  had  long  rince  elapsed,  yet  that  the  defendants  had 
not,  since  the  passing  of  that  act,  done  or  taken  any  step  or 
act  either  as  to  the  purchase  of  land  or  otherwise  for  making 
or  completing  the  same,  or  commencing  to  make  or  complete 
the  same,  but,  on  the  contrary,  that  they  had  abandoned  all 
intention  to  make  and  complete  the  same  or  any  part  thereof. 
That  David  Burton  was  the  owner  of  lands  in  the  parish  of 
Cherry  Burton,  through  which  the  diverted  line  of  railway  was 
to  pass,  and  which  were  mentioned  in  the  said  books  of  reference ; 
and  that  John  Leaing  was  the  owner  of  lands  in  the  township 
of  Market  Weighton,  through  which  the  original  line  was  to 
pass,  also  mentioned  in  the  said  book  of  reference ;  that  a  portion 
of  his  lands  were  conveyed  and  assured  to  and  taken  by  the  de- 
fendants for  the  purposes  of  the  original  line ;  and  that  the  re- 
maining portion  of  his  lands  adjoining  those  so  taken  were 
much  lessened  in  value  by  reason  of  the  non-completion  of  the 
line  of  railway.  That  the  portion  of  the  original  line,  for  the 
making  of  which  the  powers  for  the  compulsory  purchase  of  land 
were  by  the  act  of  1849  extended  for  the  said  term  of  two  years, 
was  of  the  length  of  three  miles,  or  thereabouts ;  and  that  the 
prosecutors  were  desirous  that  the  line  authorised  by  the  act  of 
1849,  should  be  made  and  completed,  and  that  the  making  and 
completion  of  the  same  would  be  of  great  public  advantage,  by 
affording  to  the  inhabitants  of  Beverley  and  of  Cherry  Burton, 
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Elton,  and  the  surrounding  distriots,  means  of  speedy  and  easy 
communication  with  York  and  the  North  of  England,  and  Selby 
and  the  West  of  England,  and  the  inhabitants  of  the  districts 
intervening  between  Market  Weighton  and  Cherry  Burton, 
means  of  speedy  and  easy  con)munioation  with  Beverley,  and 
with  Hull,  Driffield,  Bridlington,  Scarborough,  Whitby,  and 
Malton.  That  the  prosecutors  had  duly  required  the  defend- 
ants to  do  and  make  all  necessary  acts  and  steps,  as  to  the  pur- 
chase of  land,  and  otherwise  for  making  and  completing  the  last 
mentioned  line  of  railway,  yet  that  they  had  absolutely  refused 
to  make  and  complete  the  said  line  or  any  part  thereof,  or  to 
take  or  commence  any  step  or  act  for  that  purpose.  The  writ 
then  commanded  the  defendants  to  proceed  to  purchase  the  lands 
necessary  to  and  required  for  the  making  and  completing  of  the 
flaid  Kne  of  railway  aut/unrised  by  the  act  of  1849,  and  to  proceed 
to  make  and  complete  the  same  pursuant  to  the  last  mentioned 
act,  and  to  the  acts  incorporated  therewith,  or  to  show  cause  to 
the  contrary. 

The  return,  dated  14th  January,  1852,  stated  that  the  writ 
came  to  the  defendants  on  the  24th  December,  1851,  and  not 
before;  that  the  extended  period  for  the  compulsory  purchase 
of  knd  for  the  purposes  of  the  act  of  1846,  so  far  as  related 
to  80  much  of  the  railway  as  lay  between  the  highway  leading 
from  Elton  to  Cherry  Burton,  and  the  termination  of  the  line 
near  Beverley,  and  which  was  of  the  length  of  three  miles, 
^  stated  in  the  writ,  expired  before  the  issuing  of  the  writ, 
viz.  on  the  13th  July,  1851,  and  that  no  part  of  such  portion 
of  the  original  line  had  been  made,  and  that  no  part  of  the 
lands  upon  that  part  of  the  line  had  been  purchased  or  agreed 
to  be  purchased,  nor  had  any  agreement  or  treaty  been  entered 
into,  nor  any  notice  for  the  purchase  thereof  been  given  by  the 
defendants  before  the  coming  of  the  said  writ  to  them;  and 
that  the  defendants  at  the  time  of  the  coming  of  the  writ  to 
them,  had  not  any  power  or  authority  to  purchase  or  take  any 
of  such  last  mentioned  lands ;  nor  could  they  make  the  snid 
part  of  the  said  line,  or  any  part  thereof;  and  that  the  pur* 
chasing,  or  acquiring,  or  getting  possession  of  the  said  lands,  and 
the  making  of  the  last  mentioned  portion  of  the  said  railway, 
^as,  at  the  time  of  the  issuing  of  the  writ  and  thenceforward 
had  been,  impracticable  and  impossible.  That  the  line,  autho- 
rised by  the  act  of  1849,  and  which  the  defendants  were  by 
the  writ  commanded  to  make,  was  a  mere  diversion  or  deviation 
of  an  mtegral  part  of  the  railway,  authorised  to  be  made 
l>7  the  act  of  1846 ;  and  that  the  point  on  the  said  railway, 
aear  the  said  highway,  was  not  the  site  of  any  town  or  village, 
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1858.         and  was  three  miles  from  Beverlej^  which  was  the  nearest 
^^^^  y^jy^     market  towiii  and  was  too  far  from  Beverley  to  be  adapted 
AMD  KosTH    to  the  site  of  a  station  for  that  town,  and  that  a  station  built 
RaIdlwat      there  would  be  a  very  inconvenient  station  for  the  inhabitants 
CoMPAMT      of  Beverley,  and  for  persons  travelling  to  and  from  that  place 
Ths  Qusxift    along  the  proposed  railway,  which  the  defendants  were  com- 
o!t  THE       manded  to  make.     That  Cherry  Burton  was  a  email  and  in- 
op  David      considerable  village,  and  the  population  of  it  and  the  district 
BuBTOK  AH»    j^^j^^  around  the  same   was  very  small ;   and  that  the  tolls 
and  charges  to  be  derived  from  traffic  along  the  said  railway,  if 
made,  would  not  only  not  be  remunerative  but  would  be 
insufficient  to  pay  the  necessary  cost  of  conveying  such  traffic, 
and  of  maintaining  the  same  railway;   and  that  the  making 
thereof  would  be  an  useless  expenditure  of  labour  and  money, 
whUst  it  would  be  destructive  of  the  lands  through  which  it  would 
go  for  any  agricultural  or  other  useful  or  beneficial  purpose ; 
and  that  the  district  between  Market  Weighton  and  Beverley, 
through  which  the  sidd  railway  would  (if  made)  run,  contained 
merely  a  few  agricultural  villages  of  very  small  extent  and 
thinly  populated,  and  that  there  were  easy  and  convenient 
communications,    by    railway,    from    Beverley    and    Market 
Weighton  to  York  and  the  North  of  England,  and  between 
Beverley  and  the  said  towns  of  Hull,  Driffield,  Bridlington, 
Scarborough,  Whitby,  and  Malton,  and  all  parts  of  England 
traversed  by  railway;  and  that  the  fieioilities  of  such  com- 
munications, so  far  as  the  same  related  to  York  and  the  North 
of  England,  would  be  increased  by  the  opening  of  the  Malton 
and  Driffield  Junction  Railway  and  the  Malton  and  Thirsk 
Bailway,  the  former  of  which  was  completed  except  a  very  small 
portion  thereof,  and  the  latter  was  in  the  course  of  construc- 
tion, and  that  both  of  the  said  railways  would  be  opened  to 
the  public  in  a  much  shorter  period  than  the  said  railway 
from  Market  Weighton  to  Beverley  could  be  constructed  in, 
even  if  the  powers  of  the  defendants  to  complete  the  same  were 
still  in  force.     That  all  the  money  applicable  to  the  purposes 
of  the  act  of  1849,  which  could  in  reasonable  probability  come 
to  the  possession  of,  or  be  disposable  by,  the  defendants,  would 
fall  short  by  not  less  than  :£  100,000  of  the  aggregate  sum 
necessary  for  the  making  of  the  railway  which  the  defendants 
were  commanded  to  make,  and  that  by  reason  of  the  premises 
the  making  of  the  railway  authorised  by  the  act  of  1846,  with 
or  without  the  deviation  authorized  by  the  act  of  1849,  was 
impracticable  and  impossible,  wherefore  the  defendants  could 
not,  nor  were  they  by  law  liable  or  bound  by  the  said  acts 
to  proceed  to  purchase  the  said  lands,  or  to  make  or  complete 
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the  line  of  railway  in  the  writ  mentioned^  and  which  they 
were  thereby  commanded  to  proceed  to  make  and  complete. 

Demurrer  to  this  return  and  joinder  thereon  :  — 

The  argument  on  this  demurrer  took  place  in  the  Court  of 
Queen's  Bench  on  the  2nd  June,  1852,  before  Lord  Campbell 
C.  J.,  Erie  J,,  and  Crompton  J.  On  the  16th  November,  1852, 
judgmeot  was  given  that  the  writ  of  mandamus  was  valid  and 
sufficient  in  law,  but  that  the  return  was  not  valid  or  sufficient 
in  law,  and  therefore  that  a  peremptory  mandamus  should  issue, 
and  that  the  prosecutors  recover  their  costs  of  prosecuting  the 
writ,  (a) 

A  writ  of  error  was  brought  upon  this  judgment.  The 
statement  of  grounds  of  error  was  as  follows: — The  plain- 
tiffs in  error  contend  that  it  was  not  compulsory  on  the 
company  to  make  the  railway  they  are  by  the  mandamus  re- 
quired to  make,  and  that  a  writ  of  mandamus  does  not  lie  to 
compel  them  to  make  it,  and  that  the  facts  stated  in  the  return 
are  a  sufficient  answer  to  the  mandamus.  That  the  writ  and 
return  and  proceedings  do  not  warrant  the  judgment ;  and  that 
the  judgment  is  given  for  the  Queen  and  the  prosecutors, 
whereas  it  ought  to  have  been  given  for  the  company. 

The  case  was  argued  before  the  Court  of  Error  on  the  28th 
and  29th  of  January  1853  (ft)  by  Sir  Fitzroy  Kelly  (Mr.  J. 
Addiion  with  him)  for  the  plaintiffs  in  error  (the  defendants  in 
the  court  below).  This  was  a  mandamus  commanding  the 
defendnnts  to  make  a  portion  of  a  line  of  railway  which,  by  the 
act  of  1846,  mentioned  in  the  writ,  was  to  run  from  York  by 
Market  Weighton  to  Beverley ;  and  under  the  powers  of  which 
act  the  line  had  been  made  by  the  company  as  far  as  Market 
Weighton,  when  in  1849,  by  another  act,  the  company  were 
authorised  to  deviate  from  the  original  line  at  Market  Weighton, 
and  take  a  new  line  thence  to  a  point  on  the  original  line  near 
Cherry  Burton,  about  three  miles  short  of  Beverley,  where  it 
again  joined  the  original  line,  and  by  the  same  act  the  powers 
for  making  that  three  miles  of  the  original  line  from  Cherry 
Burton  to  Beverley  were  extended  for  two  years,  but  had  ex- 
pired before  the  issuing  of  the  writ  as  stated  in  the  return,  so  that 
the  line  which  the  defendants  are  required  to  make  would,  if 
inade,  be  a  portion  of  a  line  not  running  as  contemplated  by  the 
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(4)  Hie  report  of  the  argument 
adjudgment  m  the  Court  of  Queen^s 
Bench  wiU  be  found  in  1  £.  &  B. 
l^.and22L.J.Q.B.4l. 

Q>)  The  reporter  has  to  acknow- 


ledge hj8  obligation  to  J.  Addison, 
esq.,  one  of  the  counsel  in  the  cause, 
for  the  communication  of  a  note  of 
the  argument,  which  took  place  be- 
fore these  reports  were  commenced. 


K  2 


124  THE  COMMON  LAW  REPORTS. 

,  ^^^'  ,  act  of  1846  from  York  to  Beverley ;  but  from  York  to  a  point 
The  Yoek  i^^ar  Cherry  Burton,  three  miles  short  of  Beverley,  and  con* 
^StoL^*    sisting  in  fact  of  the  deviation  line  authorized  by  the  act  of 

Railway  ;     1849,  and  upon  this  writ  of  error  two  principal  questions  are 

*r.^^      raised : — L  Whether  the  acts  create  a  duty  or  obligation  to 

The  Quexk,    make  the  railway^  which  can  be  enforced  by  mandamus ;  and, 

PBosBcunoir    ^*  Whether,  where  a  material  portion  of  the  line  cannot  be 

OF  David      made,  a  mandamus  will  lie  to  enforce  the  construction  of  a  part 

Anothbb,  ''  of  the  line?  t.  e.  in  this  case  a  line  to  Cherry  Burton,  the  original 
line  being  to  Beverley.     As  to  the  first  point.  A  duty  must  be 
expressed  by  dear  and  express  words ;  but  here,  looking  as  well 
at  the  local  as  the  general  acts,  it  will  be  found  that  the  words 
are  permissive  merely,  and  not  compulsory.     Each  of  the  acts 
contain  a  series  of  clauses  in  different  words,  clearly  distinguish- 
ing between  those  which  are  permissive  and  those  which  are 
compulsory;  and  it  is  not  for  a  court  of  law  to  substitute  one  set 
of  expressions  for  the  other,  but  it  will  give  effect  to  the  several 
portions  of  the  acts  according  to  their  language,  and  not  raise 
conjectural  inferences.     In  the  act  of  1846  (a),  the  words  of 
sect  7.  are,  '* it  shall  be  lawful^  for  the  company  '<  to  make  and 
maintain  the  railway  in  the  lines  and  upon  the  lands  delineated 
in  the  plans,"  &c.;  and  the  whole  question  is,  whether  the  Court 
is  to  read  this  clause  as  if  the  words  **and  are  hereby  required"" 
were  added?  Again,  by  the  act  of  1849,  the  Deviation  Act  (6), 
the  words  of  sect.  3.  are,  **it  shall  be  lawful  for  the  said  com- 
pany to  make  and  maintain  the  said  railways  and  works,'*  &c.; 
but  if  the  legislature  intended  those  sections  to  be  compulsory, 
why  did  it  not  use  the  compulsory  words  which  are  used  in 
clauses  clearly  intended  to  be  compulsory.     In  the  act  of  1846, 
sect.  7.  is  permissive  in  its  language  as  already  pointed  out; 
sect,  10.  is  the  same,  giving  an  authority  which  the  company 
may  exercise  or  not  at  their  discretion;  sect.  1 1,  is  prohibitive; 
sect  12.  is  permissive;  but  in  sect.  13.  words  of  obligation  are 
used,  viz.  "  the  said  bridge  shall  be  built  so  as  not  to  interfere 
with  the  free  access  to  the  gas  mains  and  pipes ;"  and  there  are 
many  other  clauses  showing  that,  where  a  duty  is  imposed,  the 
words  are  "shall  be"  or  "are  hereby  required."     Thus  sect.  14. 
is   prohibitory,    and   sect.    15.   is   imperative   ''that   the   said 
bridge  shall  be  erected  so  as  to  leave  a  clear  opening  for  vessels  " 
of  a  certain  width ;  but  sect.  20.  is  an  enactment  of  a  different 
character,  **  it  shall  be  lawful  *'  for  the  company  to  purchase  any 
quantity  of  land  for  extraordinary  purposes  not  exceeding'*  &c., 
being  the  same  words  as  are  used  in  sect.  7.    Sect.  23.  contains 

(a)  9  &  10  Vict.  c.  Ixv.  (b)  12  &  13  Vict  c  Ix. 
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words  of  anthoritj  only,   ''that  the  company  may  lawfully         1853. 
demand  and  receive  *'  certain  tolls ;  and  sections  24  and  25.  have     thb  Vobk 
express  words  of  prohibition,  *^  it  shall  not  be  lawful  for  the    and  Nosth 
company  to  demand  or  receive  any  greater  sum,"  &c.     In  the      jJSi^ 
act  of  1849  the  same  distinction  prevails  throughout,  and  the      Compamt 
8ame  will  be  found  in  the  original  act  establishing  the  com-    p^^^  Qmcsv 
pany  (a),  where  there  are  forty-six  sections  in  which  the  dis-       <>»  *■■ 
tiDction  IS  uniform.     The  general  acts  also  contam  the  same      of  David 
distinction  in  the  language  of  different  clauses,  as  for  instance   ®^^JJ2!L^]"* 
in  the  Railway  Clauses  Consolidation  Act,  1845.  (6)     Sections 
25  and  26.,  and  in  various  other  sections,  the  words  are  ^*  shal], 
and  they  are  hereby  required ;"  whereas  in  sections  6  and  7.  the 
words  are  "  it  shall  be  lawful.'* 

If  the  acts  impose  a  duty,  an  indictment  will  lie  for  the  non- 
performance of  that  duty ;  but  is  there  any  precedent  or 
authority  for  framing  an  indictment  on  an  act  where  the  words 
are  permissive  merely  ?  [Jervis  C.  J.  Are  not  nulways  in  the 
nature  of  highways  ?]  However  that  may  be,  we  must  con- 
sider what  is  the  language  of  the  legislature  respecting  them ; 
and  here,  if  the  railway  were  made,  are  there  any  words  to 
compel  the  company  to  work  it  ?  \_Alderson  B.  The  use  is 
subject  to  the  regulation  of  the  company,  by  bye-laws  to  be 
sanctioned  by  the  Board  of  Trade.]  There  are  complicated 
enactments  on  that  head,  but  there  is  an  enactment  in  the 
Lands  Clauses  Consolidation  Act,  1845  (c),  which  absolutely 
forbids  the  exercise  of  the  powers  of  the  company  except  under 
certain  conditions,  viz.  that  the  whole  capital  shall  be  subscribed 
for  under  a  contract  binding  the  parties,  their  heirs,  executors, 
and  administrators,  for  the  payment  of  the  sums  subscribed, 
and  surely  this  is  inconsistent  with  any  absolute  contract  to 
make  the  line.  [^Pollock  C.  B.  I  believe  there  was  an  act  to 
make  a  tunnel  under  the  Thames  at  Gravesend ;  it  was  begun 
and  found  impracticable ;  would  a  mandamus  lie  to  enforce  the 
making  of  it  ?]  Certainly  not ;  and  here  by  clauses,  both  in  the 
local  and  general  acts,  the  time  for  making  the  railway  is 
limited,  that  limited  time  has  expired  as  to  a  portion  of  the 
line  originally  intended,  and  it  is  therefore  utterly  impracticable 
to  carry  into  effect  the  original  intention  of  the  legislature  and 
the  company,  viz.  to  make  a  line  from  York  to  Beverley,  nor 
does  the  mandamus  propose  to  carry  that  intention  into  effect. 
It  is  admitted  that  in  some  respects  the  acts  do  impose  positive 
obligations  on  the  company.  There  is  one  class  of  cases  where 
the  interests  of  individual  landowners  are  involved,  and  another 

(a)  6  &  7  W.  4.  c.  Ixxxi.     .  (6)  8,&  9  Vict.  c.  20. 

(c)  SVictc.  18.  s.  16. 
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1W3^     class  affecting  the  interests  of  the  public,  by  requiring  the 
Tbb  Yoa&     company  to  construct  roads  and  bridges  in  a  certain  way,  as 
^StaMUi^    prescribed  by  the  sections  46.  to  67.  of  the  Railways  CUuses 
Railway      Consolidation  Act,  1845(a) ;  but  these  obligations  are  imposed 
^^^^      in  clear  and  appropriate  language. 
Thb  QuBsir,        The  principal  authority  on  which  the  judgment  in  the  Court 
PBosaccnoN    ^^  Queen's  Bench  was  based  was  Blakemore  v.  The  GUxmorgan- 
OF  David      shire  Canal  Company  (b),  but  that  case  is  totally  inapplicable  to 
.Amoehmu      ^^^  present.     Lord  Eldon^s  words  at  page  162.  are,  '*  such  acts 
of  Parliament  have  now  become  extremely  numerous,  and  from 
their  number  and  operation  they  so  much  affect  individuals,  that 
I  apprehend  those  who  come  for  them  to  Parliament  do  in  effect 
undertake  that  they  shall  do  and  submit  to  whatever  the  l^s- 
lature  empowers  and  compels  them  to  da"    Now  if  these  words 
are  used  in  their  natural  sense  we  agree  to  them ;  but  if  the 
word  and  were  to  be  read  as  or,  the  doctrine  would  be  prepos- 
terous.    The  circumstances  of  that  case  were  entirely  different 
from  this ;  it  came  before  Lord  Eldon  on  a  motion  to  dissolve  an 
injunction  restraining  the  defendants  from  altering  their  canal 
and  works  (which  had  long  been  completed)  in  such  a  manner 
as  injuriously  to  affect  the  property  of  the  plaintiff,  by  drawing 
off  an  increased  quantity  of  water  from  his  works,  contrary  to  a 
provision  in  the  act  under  which  the  canal  was  made.    [Alderson 
B.     The  case  was  tried  before  me  and  the  jury  assessed  the 
value  of  the  water  lost  at  500/.]     No  question  whatever  arose 
there  as  to  compelling  the  company  to  make  the  canal ;  it  was  as 
to  a  mere  private  right,  which  had  been  a  matter  of  arrange- 
ment on  the  passing  of  the  company's  act ;  but  that  case  does 
contain  something  that  is  an  authority  against  this  mandamus, 
for  Lord  Eldon  goes  on  to  intimate  that  in  cases  where  the 
Court  found  that  the  whole  scheme  could  not  be  carried  out,  it 
would  interfere  to  prevent  a  partial  execution  of  it.     The  case 
of  Reg,  V.  The  Eastern  Counties  Railway  Co,{e)  proceeded  very 
much  on  the  authority  of  Blakemore  v.  The   Glamorganshire 
Canal  Co,,  and  on  an  assumption  of  the  whole  question,  viz. 
that  a  duty  was  cast  on  the  company  by  the  acts  of  Parliament 
to  make  the  railway.     Another  case  relied  upon  was  Lee  v. 
Milner{d)\  but  that  again  was  a  case  stated  for  the  opinion  of 
the  Court  of  Exchequer,  on  a  motion  to  dissolve  an  injunction 
restraining  the  defendants  from  proceeding  with  their  works, 
in  a  manner  which  it  was  contended  was  not  authorised ;  and 
there  Alderson  B.  makes  the  following  remark  on  the  judgment 


{: 


a)  8  &  9  Vict.  c.  20.  (iQ  2  M.  &  W.  824.,  2  Y.  &  ColL 

h)  iMvl.  &K.  154.  611. 

(c)  lOA.  &E.  5S1. 


THE  COMMON  LAW  BEP0BT8.  127 

of  Lord  EUon  in  Blakemore  agiunst  The  GlamorgaH$hir$  Canal        I>^> 
Company:  '*  These  acts  of  Parliament  have  been  called  parlia-     ij^  yobk 
mentary  bargains  made  with  each  of  the  landowners.     Perhaps    ^  Nosm 
more  oorrectly  they  ought  to  be  treated  as  conditional  powers,      iuilwat 
given  by  Parliament  to  take  the  land  of  the  different  proprietors      Co>»Ainr 
through  whose  estates  the  works  are  to  proceed.     Each  land-    Tbs  Quxsir, 
holder,  therefore,  has  a  right  to  have  the  powers  strictly  and    pj^^^J^n 
iitenlly  carried  into  effect  as  regards  his  own  land,  and  has  a      of  Dayid 
right  also  to  require  that  no  variation  shall  be  made  to  his  pre-    ^^^''^^  ^"* 
judice  in  the  carrying  into  effect  the  bargain  between  the  under- 
takers and  any  one  else.     This  I  conceive  to  be  the  real  view 
taken  of  the  law  by  Lord  JEldon. "  (a)     [Alderson  B.     The  con- 
tract between  the  company  and  the  shareholders  is,  that  the 
whole  of  the  works  shall  be  done.]    That  is  admitted.  In  Rex  v. 
Cumberworth(b)  and  Bex  v.  JEdffe  Lane(c)  the  Court  of  Queen's 
Bench  held,  in  cases  where  a  line  of  road  had  not  been  com- 
pleted to  the  point  marked  out  by  the  act  of  Parliament,  that 
the  pnblio  could  not  be  compelled  to  adopt  or  recognbe  the  part 
made  as  a  public  highway. 

Bex  V.  Barlow  (d)  will  perhaps  be  relied  on  to  show  that 
where  any  thing  is  to  be  done  for  the  public  benefit,  the  word 
*^  may"  is  to  be  read  as  ''  shall  ;**  but  the  case  does  not  support 
such  a  rule.  It  was  on  an  indictment  for  not  making  a  rate  to 
reimburse  the  constables  under  the  stat.  14  Chas.  2.  c.  12.  s.  18., 
the  latter  part  of  which  provides  that ''  the  constables,  &&,  so 
out  of  purse  as  aforesaid,  together  with  the  churchwardens  and 
overseers  of  the  poor,  and  other  inhabitants  of  the  parish,  shall 
hereby  have  power  and  authority  to  make  an  indifferent  rate,  and 
to  tax  all  the  occupiers  of  lands  and  inhabitants,"  &c.  Here 
was  a  duty  created  for  doing  of  justice,  and  unless  the  rate 
were  made  tha  constables  would  lose  their  money,  which  was 
given  to  them  by  the  previous  part  of  the  section.  M^Dougal  v. 
Paterson  (e)  proceeded  upon  the  same  principle,  and  recognises 
the  rule  that  the  Courts  are  bound  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  unless  that  is  at  variance  with  the 
intention  of  the  legislature,  to  be  collected  from  the  statute 
itself,  or  leads  to  some  manifest  absurdity  or  repugnance. 

Against  the  position  contended  for  by  the  prosecutors,  there 
is  the  case  of  Rex  v.  The  Birmingham  Canal  Co,  (/),  in 
which  Lord  Mansfield  says,  ''As  the  act  imports  only  an 
authority  to  the  proprietors,  not  a  command,  they  may  desert 
and  suspend  the  whole  work,  and,  it  fortiori,  any  part  of  it." 


(a)  2  Y.  &  ColL  613.  (d)  2  Salk.  609. 

W  8  B.  &  Ad.  lOS.  (e)  21  L.  J.  R.  C.  P.  27. 

c)  4  A.  &  E.  723.  (0  2  Wm.  Black.  70S. 
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18^3.  The  acts  of  Parliament  authorising  the  execution  of  public 

The  Vork  works  are  innumerable^  and  yet  we  have  not  heard  of  a  man- 

AjfD  North  damns  to  compel  their  execution  until  recently. 

Railway  Upon  the  second  point  it  is  submitted,  that  if  any  duty  is 

CoMPAmr  imposed  upon  the  company,  it  is  that  of  making  the  whole  line; 

The  Queen,  Cohen  v.  Wilkinson,  (a)     [Alderson  B.     You  will  observe  what 

ON  THE  jg  there  cited  to  have  been  reported  by  Lord  JSldon  himself,  ia 

PBOSECimON  *  ^  .        , 

OF  Dayid  The  Mayor  of  Lynn  v.  Pemberton  (£),  to  be  the  principle  on 
Ahothb^'"*  which  he  acted  in  a  former  case.]  Yes,  it  is  this,  **  that  when 
persons  assume  to  satisfy  the  legislature  that  a  certain  sum  ia 
sufficient  for  the  completion  of  a  proposed  undertaking  as  a 
canal,  and  the  event  is,  that  the  sum  is  not  nearly  sufficient;  if 
the  owner  of  an  estate  through  which  the  legislature  has  given 
to  the  speculators  a  right  to  carry  the  canal,  can  show  that  the 
persons  so  authorised  are  unable  to  complete  their  work,  and  ia 
prompt  in  his  application  for  relief  grounded  on  that  fact,  this 
Court  will  not  permit  the  further  prosecution  of  the  tinder* 
taking."  But  here  it  is  not  possible  to,  nor  does  the  mandamus 
seek  to,  compel  the  execution  of  the  whole  work,  but  of  a  line 
to  Cherry  Burton  only,  instead  of  Beverley.  Moreover,  this 
would  be  an  application  of  the  funds  to  a  purpose  which  the 
company  have  no  right  to  apply  it;  JEast  Anglian  Railway 
Co.  V.  The  Eastern  Counties  Railway  Co.  (c),  McGregor  v.  The 
Dover  and  Deal  Railway  Co.  (d)  And  the  landowners  be* 
tween  Cherry  Burton  and  Beverley,  as  well  as  the  shareholders 
of  the  company,  would  have  a  right  to  object  to  this  partial 
execution  of  the  line.  [^Alderson  B.  The  granting  of  this  mau'- 
damns  might  prevent  the  obtaining  of  an  injunction  by  any 
landowners  or  shareholders,  however  numerous,  against  such  a 
partial  execution  of  the  line.]  That  would  be  so,  and  might 
cause  great  loss  and  inconvenience  to  both  classes. 

Mr.  Hugh  Hill  (Mr.  Lush  with  him),  for  the  defendants  in 
errror.  First,  as  to  the  last  point  argued  by  Sir  Fitzroy  Kelly,  there 
are  wide  distinctions  between  this  case  and  Cohen  v.  Wilkinson^ 
There  the  original  line  was  fifty-six  miles  in  length,  and  before 
anything  had  been  done,  a  resolution  was  entered  into  to 
construct  four  miles  only,  and  the  injunction  was  granted  at  the 
instance  of  a  shareholder;  whereas  in  this  case  the  larger 
portion  of  the  original  line  has  been  made,  and  the  company  is 
called  upon  to  complete  it  by  parties  interested  in  its  com- 
pletion, and  with  whom  it  is  contended  a  contract  has  been 
entered  into  that  it  shall  be  completed* 

(a)  12  Beav.  125.  13S.  (c)  IS  L.  T.  C.  P.  13S.  • 

lb)  I  Swanst  250.  (d)  22  L.  J.  Q.  B.  69. 
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The  great  question  is,  however,  the  first ;  viz.  whether  the 
acts  of  Parliament  are  compulsory  or  not ;  and  it  is  submitted 
that  a  duty  is  imposed  on  the  company  to  execute  the  line. 
They  come  before  Parliament,  stating  that  they  have  means  and 
opportunity  to  do  the  work,  and  on  the  faith  of  that  repre* 
eentation  obtain  powers  to  take  the  lands,  and  to  erect  the 
works  necessary  for  the  puq)ose,  and  an  obligation  to  complete 
their  part  of  the  compact  therefore  arises.  In  Reg.  v.  The 
Lancashire  and  Yorkshire  Railway  Co*  (a).  Lord  Campbell  says : 
"Regarding  the  transaction  as  a  matter  of  contract,  we  may 
well  conclude  that  between  the  company  and  the  owners  of  the 
land  to  be  taken  for  the  railway,  as  well  as  with  the  public,  the 
contract  is  absolute  when  the  act  passes."  {Jervis  C.  J.  That 
part  of  the  judgment  assumes  the  contract.  Parke  B.  If  you 
make  out  the  fact  of  a  contract,  cadit  qu<BstioJ\  Unquestionably, 
the  landowner  is  much  prejudiced  unless  the  company  is  bound 
to  complete  the  line.  They  tell  Parliament  that  they  are  willing 
to  make  it ;  and  as  the  landowners  cannot  refuse  the  land  after 
the  act  has  been  passed,  and  are  prevented  from  improving  or 
making  such  free  use  of  it  as  they  might  before,  the  contract 
would  be  altogether  unilateral  if  the  Court  hold  they  have  the 
power  to  withdraw  from  it  afterwards.  [PoUock  C.  B.  This 
argument  may  be  illustrated  by  the  doctrine  of  patents,  where 
a  man  obtains  a  patent,  and  thereby  promises  the  public  some 
beneficial  invention  within  six  months.]  That  is  a  very  dif- 
ferent case.;  a  patented  invention  is  the  fruit  of  a  man's  brain, 
and  he  takes  no  other  man's  property  for  it.  He  claims  no  land 
of  other  persons. 

It  is  unnecessary  to  repeat  in  detail  the  cases  where  words 
in  form  permissive  have  been  held  to  be  obligatory  in  matters 
for  the  public  benefit.  They  are  collected  in  the  report  of  this 
case  in  the  Queen's  Bench  (ft) ;  but  another  case  may  be  men- 
tioned, viz..  Rex  V.  The  Steward  and  Suitors  of  Havering  atte 
Bower  (e),  where  the  word  ^^may"  in  a  charter  was  held  to  be 
obligatory,  the  tiling  to  be  done  being  for  the  public  benefit. 
[Alderson  B.  Are  not  the  cases  where  such  words  arc  said  to 
be  imperative,  only  cases  where  the  neglect  to  do  what  is 
authorised  would  be  injurious  to  the  public?]  Here  there  cer- 
tainly would  be  a  public  injury.  l^Parke  B.  Is  the  company 
indictable  for  not  making  this  railway?]  Xhere  may  be  a  diffi- 
culty as  to  that.  [^Alderson  B.  An  indictment  for  not  making 
a  railway  would  be  something  new.]     [Parke  B.     Rex  v.  TAe 
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Severn  and  Wye  Railway  Company  (a)  which  was  the  caM  of  a 
fiompanyy  who  having  made  a  railwaj,  to  the  enjoyment  of 
which  the  public  were  entitled^  afterwaida  took  it  up  again) 
turna  entirely  on  whether  the  remedy  should  be  by  indictment 
or  mandamus.]  Where  one  man  makes  a  grant  to  authorise 
another  to  do  a  work^  and  the  other  accepts  it,  he  is  compellable 
to  do  it  as  between  individuals ;  so  in  the  The  Mayor  and  But" 
gesees  of  Lyme  Regie  v.  Hetdey  (a)  it  was  held  that  the  corpora* 
tion  having  accepted  a  charter,  which  provided  that  they  should 
well  and  sufficiently  repair  certain  buildings,  banks,  sea««hore8, 
&C.,  were  legally  bound  to  do  so,  and  were  indictable  for  the 
non  repair*  [^Creeewell  J.  Would  you  construe  it  in  the  same 
way,  if  the  words  were,  that  the  corporation  were  '^  to  be  at 
liberty  to  repair?"]  That  would  scarcely  apply  to  this  case. 
Here  the  company  come  to  Parliament,  and  say  they  are  willing 
to  perform  the  work,  but  are  not  able,  unless  certain  powers  are 
granted  them,  and  ask  for  those  powers  on  the  ground  that  the 
work  will  be  for  the  public  good:  on  those  terms  the  powers 
are  granted,  and  it  is  submitted  that  an  indictment  would  lie  for 
not  performing  it.  Rex  v.  The  Severn  and  Wye  Railway  is,  in 
fact,  a  strong  authority  that  it  would  [Jervis  C.  J.  In  The 
Bristol  Dock  Case  (ft)  the  words  were,  *^  It  shall  be  lawful,  and 
they  are  hereby  authorised  and  required."]  With  regard  to  the 
16th  section  of  the  Lands  Clauses  Act,  which  restrains  the 
company  from  proceeding,  unless  the  whole  capital  is  subscribed 
for  under  a  binding  contract,  it  would  be  a  good  answer  to  the 
mandamus,  that  that  clause  had  not  been  complied  with,  and 
that  the  company  were  unable  to  procure  the  capital  to  be  sub^ 
scribed  for  under  such  a  contract  as  in  The  Queen  v.  The  Am- 
bergate  Railway  Company  (c);  but  no  such  answer  is  attempted 
on  this  return.  [^Alderson  B.  Can  a  shareholder  have  a  man- 
damus to  make  the  line  ?]  His  case  is  veiy  different :  he  volun- 
teers into  the  company,  and  is  in  the  nature  of  a  partner;  but 
the  landowner  is  no  voluntary  contractor.  Lord  Campbellj 
however,  in  the  judgment  of  the  Court  below  says  (cf),  **  The 
interest  of  shareholders  is  not  considered  in  this  particular 
mandamus ;  but  I  may  here  observe,  that  as  to  the  shareholders, 
the  company  may  contract  an  obligation  to  complete  a  railway 
which  they  have  begun ;  for  not  only  have  all  the  shareholders 
a  common  interest  that  the  undertaking  should  be  completed, 
but  particular  classes  of  them  may  have  taken  shares  and  paid 
calls  with  a  view  to  the  railroad  coming  to  their  localities ;  and 


(a)  a  B.  &  Aid.  646. 

(b)  2  CI.  &  F.  831. 

(c)  2  Q.  B.  64. 


t 


d)  E.  St  B.  372. 
>)  £.  k  fi.  216. 
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they  would  be  very  much  a^riered  if  only  a  part  was  con- 
Btnictedy  from  which  they  would  receive  no  accommodation." 
Upon  the  other  point  of  the  caae,  viz.,  the  impracticability  of 
completing  the  whole  of  the  original  line,  it  ia  desired  particu* 
larly  to  direct  the  attention  of  the  Court  to  the  judgment  of 
Lord  Campbell,  where  he  says  (a),    *^  But  what  weight  can  we 
attach  to  these  assertions,  that  a  convenient  station  could  not  be 
jnade  at  Cherry  Burton  for  the  inhabitants  of  Beverley ;  that 
the  dbtrict  between  Market  Weighton  and  Cherry  Burton  is 
thinly  peopled,  and  that  there  are  means  of  convenient  com- 
munication from  that  to  other  places  in  England,  irrespective  of 
this  railway  to  Beverley,  contrary  to  what  is  declared  in  the 
preamble  of  the  act  of  Parliament,  that  'it  would  be  attended 
with  local  and  public  advantage  if  this  railway  were  formed?'" 
[Polhck  C.  B.    Do  you  contend  that  the  recital  in  the  act,  that  it 
\a  for  the  public  benefit,  has  any  thing  to  do  with  the  argument? 
It  has  been  held  to  be  no  evidence  of  the  fact]     The  recital 
is  surely  evidence  as  against  the  parties  obtaining  the  act 
\Jerm$  C.  J.     It  is  in  truth  a  grant  from  Parliament,  on  a 
suggestion  that  it  will  be  for  the  public  benefit]     Lord  Camp^ 
Ml  goes  on  to  say  (a),  *^  If  the  prosecutors  and  the  public  were 
entitled  under  the  act  of  Parliament  to  still  greater  advantages 
than  they  will  enjoy  when  this  mandamus  shall  be  obeyed,  it 
seems  strange  that  the  company  should  be  permitted  to  allege 
their  own  wrong  as  a  reason  for  withholding  what  is  now 
claimed,  and  what  may  now  be  easily  perfected"    But  what- 
ever might  have  been  the  case,  if  no  portion  of  the  railway  had 
been  executed^  it  is  submitted  that  the  company  having  com- 
menced the  line,  have  incurred  an  obligation  to  complete  it 
liord  Campbell  says,  in  the  judgment  of  the  Court  below  (6), 
'*  A  railway  being  partly  made,  the  public  have  likewise  an  in- 
terest that  it  should  be  completed.     The  powers  given  to  cross 
ancient  highways,  and  to  construct  the  railway,  would  often  be 
prejudicial  to  the  public,  if  only  partially  exercised;  and  it 
cannot  be  left  to  the  company  capriciously  or  from  interested 
motives  to  abandon  parts  of  the  specified  line."     [Jervis  C.  J. 
Suppose  an  act  to  make  a  bridge  over  the  Thames,  with  power 
to  erect  piers ;  would  a  mandamus  lie  ?]    [^Parhe  B.    Or  suppose 
they  make  only  half  the  bridge,  are  they  not  compellable  to 
make  the  other  part?] 

Sir  J^.  Kelly  in  reply,  A  variety  of  public  works  might 
be  suggested,  a  partial  execution  of  which  would  be  a 
pubUc  nuisance  which  it  would  be  necessary  to  remove.    If 
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we  suppose  the  building  of  a  bridge  of  twelve  arches,  of  which 
ten  are  made,  and  the  other  two  cannot  be  made,  would  a  man- 
damns  lie  ?  it  is  submitted,  that  no  authority  can  be  found  to 
shew  that  it  would.  In  this  case,  if  the  company  had  come  to 
a  resolution  to  make  the  railway  to  Market- Weighton  only,  no 
doubt  it  would  have  been  wrong,  and  a  shareholder  might  have 
had  an  injunction  against  its  being  done ;  but  it  by  no  means 
follows,  that  a  mandamus  would  lie  to  make  the  whole  line. 
Keliance  has  been  placed  on  the  recitals  of  the  act,  that  it 
would  be  for  the  public  benefit,  and,  no  doubt,  the  legislature 
must  have  been  satisfied  that  it  was  so ;  but  this  only  shews 
what  was  expedient  then,  not  that  it  still  continues  to  be  ex« 
pedient ;  and  the  acts  shew,  in  several  sections,  a  contemplation 
of  part  only  of  the  line  being  made.  [Jervis  C.  J.  Turnpike 
acts  have  been  abandoned  over  and  over  again.]  Undoubtedly ; 
and  as  to  the  case  [of  The  Mayor  of  Lyme  Regis  v.  Henley^  die 
words  there  are,  that  the  corporation  **  at  their  own  proper  costs 
and  charges,  thenceforth  from  time  to  time  for  ever,  should 
well  and  sufficiently  repair,  maintain^  and  support^*  the  charter; 
there  is  vi  termini  compulsory ;  but,  on  the  other  hand,  if  two 
parties  contracted  that  such  things  migki  be  done,  it  is  sub- 
mitted that  it  would  not  be  obligatory. 

Cur»  adv.  vult 


29>pril,  is5d.       Jebyis  C.  J.    Now  delivered  the  judgment  of  the  Court. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of 
Queen's  Bench  on  a  demurrer  to  the  return  to  a  mandamus 
commanding  the  plaintiffs  in  error,  the  defendants  in  the  Court 
below,  to  purchase  lands  and  to  make  a  railway  from  Market- 
Weigh  ton  to  Cherry  Burton,  pursuant  to  the  stat.  12  &  13 
Vict.  c.  60.,  the  York  and  North  Midland  Railway  Act  of  1849. 
After  argument  and  time  taken  to  consider  in  that  Court,  my 
Brother  Erie  was  of  opinion  that  the  plaintiffs  in  error  were 
entitled  to  judgment ;  but  Lord  Campbell  was  of  a  different 
opinion;  and,  my  Brother  Crompton  concurring  with  him, 
the  prosecutors  had  judgment,  and  a  peremptory  mandamus 
was  awarded.  We  have  carefully  considered  this  case,  and, 
having  examined  the  authorities  cited  and  the  statutes,  are  of 
opinion  that  my  Brother  Erie  was  right  in  the  view  which  he 
took  of  it,  that  the  judgment  ought  to  be  given  for  the  plaintifii 
in  error,  and  not  for  the  prosecutors,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  must  be  reversed. 

The  facts  which  raise  the  question  may  be  shortly  stated : — 
In  1846  the  plaintiffs  in  error  obtained  an  act  empowering 
them  to  make  a  railway  from  York  through  Market- Weigliton 
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and  Cherry  BurtOD,  to  Beverley.  They  made  a  portion  of  that 
line  from  York  to  Market-Weighton,  but  did  nothing  upon  the 
remainder  of  it.  The  powers  of  their  act  expired  as  to  so  much 
of  their  ]ine  as  lies  between  Cherry  Burton  and  Beverley 
before  the  mandamus  was  applied  for;  but  in  1849  they  ob- 
tained an  act  authorising  them  to  abandon  the  line  between 
Market-Weighton  and  Cherry  Burton^  and  to  substitute  in 
lieu  thereof  the  line  now  under  discussion* 

There  are  two  prosecutors:  one  has  land  on  the  proposed 
new  lioe^  and  is  a  landowner  on  the  line  from  York  to  Market- 
Weighton^  his  land  having  been  taken  for  the  purpose  of  this 
railway :  the  other  has  land  on  the  proposed  line  from  Market- 
Weighton  to  Cherry  Burton^  and  his  name  is  in  the  schedule  to 
the  act  of  1849. 

Upon  these  facts  several  points  arise.  First,  does  the  statute 
of  1849  cast  on  the  plaintiffs  in  error  a  duty  to  make  this 
railway  ?  Secondly,  if  it  does  not,  is  there,  under  the  circum* 
stances,  a  contract  between  the  plaintiffs  in  error  and  the  land- 
owners which  can  be  enforced  by  mandamus?  Thirdly,  and 
failing  these  propositions,  does  a  work,  which  in  its  inception 
was  permissive  only,  become  obligatory  by  part  performance  ? 
These  questions  will  be  found,  upon  examination,  to  exhaust 
the  subject,  and  to  comprehend  every  view  in  which  this  man- 
damus can  be  supported. 

In  substance,  do  the  acts  of  Parliament  render  the  company 
liable  to  an  indictment  for  a  misdemeanour,  and  to  actions  by 
the  parties  aggrieved  ?  For  if  they  do  not,  a  mandamus  will 
not  lie,  and  thus  the  question  depends  entirely  upon  the  con- 
struction of  the  special  act,  and  the  statutes  incorporated 
therewith. 

The  act  of  1849  may  cast  the  duty  on  the  plaintiffs  in  error, 
in  one  of  two  ways :  it  may  do  so  by  express  words  of  obligation, 
or  it  may  do  so  by  words  of  permission  only,  if  the  duty  can  be 
clearly  collected  from  the  general  purview  of  the  whole  statute. 
The  words  of  the  third  section  of  the  act  of  1849,  **  It  shall  be 
lawful  for  the  said  company  to  make  the  said  railway  ^  are  per- 
missive only,  and  not  imperative ;  and  it  is  a  safe  rule  of  con- 
Btruction  to  give  to  words  used  by  the  legislature  their  natural 
meaning,  when  absurdity  or  injustice  does  not  follow  from  such 
a  construction.  Indeed,  if  there  were  any  doubt  upon  this 
subject,  other  parts  of  the  statute  referred  to  in  the  argument 
clearly  show  that  these  words  were  intended  to  be  permissive 
only.  The  distinction  is  well  put  by  my  brother  Erie,  "  The 
company  are  permitted  at  their  option  to  take  lands,  turn  roads, 
alter  streams,  and  exercise  other  powers,  and  these  matters  are 
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1858.         made  lawful  for  them ;  but  thej  are  ecmmanded  to  make  oom- 
Th«  Vobk     pensation  for  lands  taken,  to  substitute  new  roads  for  those  they 
AXD  NoBTH    turn,  and  to  perform  other  conditions  relating  to  the  exercise  of 
Ri^wAT      ^'^^^  powers ;  and  these  matters  are  required  of  them."   It  seems 
CoMPAMT       clear,  therefore,  that  the  duty  is  not  cast  upon  the  plaintiffs  in 
Thx  QuBwr,    error  by  the  express  words  of  the  statute  of  1849,  and  indeed 
oM  THB       j^  ^as  not  BO  urged  in  the  argument,  nor  was  it  so  put  by 
OP  David      Lord  Campbell  in  his  judgment  in  the  Court  below.     But  it 
Rdbton  ak»   ^q^  qq|.  follow  merely  because  the  words  of  the  third  section 
are  permissive  only,  that  there  is  no  duty  cast  upon  the  plaintiffs 
in  error  by  the  statute,  taken  altogether,  to  make  this  railway. 
This  point  was  not  relied  upon  in  this  case  in  the  Court  below, 
but  it  was  made  the  distinct  ground  of  decision  in  another  case 
in  that  Court,    The   Queeji  v.    The  Lancashire  and  Yorkihire 
Bmlway  Co.  (a),  and  was  much  pressed  in  the  argument  before 
us  in  support  of  this  judgment     It  becomes  necessary,  there- 
fore, to  examine  the  statute  in  its  general  provisions,  and  to 
consider  the  grounds  on  which  the  Court  of  Queen's  Bench 
proceeded  in  the  case  of  The  Queen  v.    The  Lancashire  and 
Yorkshire  Bailway  Co. 

We  agree  with  Lord  Campbell  that  the  portion  of  the  line 
between  Market- Weighton  and  Cherry  Burton,  to  which  the 
mandamus  applies,  is  not  to  be  considered  as  a  separate  railway, 
or  even  as  a  separate  branch  of  a  railway,  but  is  to  be  treated  as 
if  in  its  present  direction  it  had  been  included  in  the  act  of 
1846.  The  acts,  then,  taken  together,  in  substance  recite  that 
it  will  be  an  advantage  to  the  public  if  a  railway  is  made  from 
York  to  Beverley,  through  Market  Weighton  and  Cherry 
Burton,  according  to  certain  plans  and  sections  deposited,  as 
required  by  the  practice  of  Parliament,  and  referred  to  in  the 
statute,  and  that  the  plaintiflb  in  error  are  willing  to  make  that 
railway. 

On  this  basis  the  whole  provisions  are  founded.  It  has  been 
proved  that  the  work  will  be  advantageous  to  the  public ;  it  is 
assumed  it  will  be  profitable  to  the  company,  and  that  therefore 
they  will  willingly  undertake  it 

Accordingly,  the  company  arc  empowered  to  make  the  line. 
If  they  do  make  it,  they  may  take  land ;  but  if  they  do  take 
land,  they  must  make  compensation.  If  necessary,  they  may 
turn  roads  or  divert  streams ;  but  if  they  do,  they  must  make 
new  roads  and  new  channels  for  the  streams  they  alter.  Similar 
provisions  pervade  the  whole  statute ;  and  throughout  the  com- 
mand waits  upon  the  authority,  and  the  distinction  between  may 

(o)  1  £.  &  B.  948. 
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and  must  is  clearly  defined.  But  as  it  is  manifest  that  such 
general  powers  must  stop  competition,  and  may  to  a  certain 
extent  be  injurious  to  landowners  on  the  line,  the  compulsory 
powers  to  take  land  is  limited  to  three  years,  and  the  time  for 
making  the  railway  five,  after  which  the  powers  granted  to  the 
company  cease,  except  as  to  so  much  of  the  line  as  shall  then 
have  been  completed,  and  the  land,  if  taken  by  the  company, 
reverts  on  certain  terms  to  the  original  proprietors. 

An  argument  might  have  been  founded  on  the  terms  in  which 
the  latter  provision  is  contained*  By  the  10th  section  of  the  act 
of  1849,  it  is  enacted  that  the  railway  shall  be  completed  within 
five  years  from  the  passing  of  this  act.  That  section  was  not 
referred  to  in  the  argument  for  this  purpose ;  but  it  might  be 
said  that  these  words  were  compulsory,  and  impose  a  duty  on  the 
company  to  make  the  line.  The  context  of  the  section,  how* 
ever,  when  examined,  show  that  such  is  not  the  meaning  of  it. 
If  not  completed  within  five  years,  the  powers  of  the  act  are  to 
expire  as  to  so  much  of  such  railway  as  shall  then  have  been  com- 
pleted. If  the  section  were  intended  to  be  obligatory,  it  would 
not  contain  that  exception  which  contemplates  that  the  line  may 
be  made  in  part.  It  is  inconsistent  to  suppose  that  the  legisla- 
ture would  Bay  to  the  company  in  the  same  section,  you  may 
complete  a  part  only  if  you  can  in  five  years,  and  then  as  to  that 
part  the  powers  of  the  act  shall  continue,  but  you  must  complete 
the  entire  line  in  that  time. 

Upon  the  whole,  therefore,  we  find  no  doty  cast  upon  the 
company  to  make  this  railway  in  any  part  of  this  act  of  Parlia- 
ment On  the  contrary,  the  legislature  seems  to  contemplate. 
the  possibility  of  the  railway  being  made  in  part,  or  being  totally 
abandoned.  In  the  latter  case,  the  powers  expire  in  three  or 
five  years;  in  the  former,  the  statutes  remain  in  force  as  to  so 
much  of  the  railway  as  shall  have  been  completed  within  that 
time,  and  expires  as  to  the  residue.  This  provision  is  inconsis- 
tent with  the  intention  to  compel  the  company  to  make  the  en- 
tire line,  as  the  consideration  for  the  powers  granted  by  the  act. 
Bat  it  is  said  that  a  railway  act  is  a  contract  upon  the  part  of 
the  company  to  make  the  line,  and  that  the  public  is  a  party  to 
that  oontract,  and  will  be  aggrieved  if  the  contract  may  be  re- 
pudiated by  the  company  at  any  time  before  it  is  acted  upon. 
Though  commonly  so  spoken  of,  railway  acts,  in  our  opinion,  are 
not  contracts,  and  cannot  be  construed  as  such.  They  are  what 
they  purport  to  be,  and  no  more.  They  give  conditional  powers, 
which,  if  acted  upon,  carry  with  them  duties ;  but  which,  if  not 
acted  upon,  are  not  either  in  their  nature,  or  by  express  words, 
imperative  on  the  companies  to  which  they  are  granted.     Courts 
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of  justice  ought  not  to  depart  from  the  plain  meaning  of  the 
words  used  in  acts  of  Parliament :  when  they  do»  they  make,  bat 
do  not  construe,  the  laws.  If  it  had  been  so  intended,  the  statute 
should  have  required  the  company  to  make  the  line  in  express 
terms ;  indeed,  some  railway  acts  are  framed  upon  that  principle; 
and  to  say  that  there  is  no  difference  between  words  of  require- 
ment and  words  of  authority  when  found  in  such  acts,  is  simply 
to  affirm  that  the  legislature  does  not  know  the  meaning  of  the 
commonest  expressions. 

But  if  we  were  at  liberty  to  speculate  upon  the  intentions  of 
the  legislature  when  the  words  are  clear,  and  to  construe  an 
act  of  Parliament  by  our  own  notions  of  what  ought  to  have 
been  enacted  upon  the  subject, — if,  sitting  in  a  court  of  justice, 
we  could  make  laws,  much  might  be  said  in  favour  of  the  course 
which,  in  our  opinion,  is  taken  by  the  legislature  on  such  sub- 
jects. Assuming  that  the  line,  if  made,  would  be  profitiible  to 
the  public,  that  benefit  may  be  delayed  for  five  years,  during 
which  time  competition  is  suspended.  On  the  other  hand,  if 
the  line  would  pay,  it  probably  will  be  proceeded  with,  unless 
the  company,  having  the  power,  is  incompetent  to  the  task.  In- 
dividual landowners  may  be  benefited  by  the  expenditure  of 
capital  in  their  neighbourhood,  without  looking  to  the  ultimate 
result;  but  it  is  not  for  the  public  interest  that  the  work 
should  be  undertaken  by  an  incompetent  company;  nor  that  it 
should  be  begun,  if  when  made,  it  would  not  be  remunerative. 
By  leaving  the  exercise  of  the  powers  to  the  option  of  the  com- 
pany, the  legislature  adopts  the  safest  check  on  abuse  in  either 
of  these  respects,  namely,  self-interest. 

It  seems  to  us,  therefore,  that  these  statutes  do  not  cast  upon 
the  plidntiffs  in  error  tbb  duty,  either  by  express  words,  or 
by  implication ;  that  we  ought  to  adhere  to  the  pliun  meaning 
of  the  words  used  by  the  l^slature,  which  are  permissive 
only ;  and  that  there  is  no  reason,  in  policy  or  otherwise,  why 
we  should  endeavour  to  pervert  them  from  their  natural 
meaning.  But  it  is  said  that  the  landowners  are  in  a  better 
situation  than  the  public  at  large,  and  that  the  privil^e  to 
take  their  lands  is  the  consideration  which  binds  the  company 
to  complete  the  railway;  that  during  the  currency  of  the 
three  years,  they  are  deprived  of  their  full  rights  of  ownership, 
and  if  not  to  be  compensated  by  the  construction  of  the 
railway,  they  would  in  many  cases  suffer  a  loss,  because,  whilst 
the  compulsory  power  of  purchase  subsists,  they  are  prevented 
from  alienating  their  lands  or  houses  described  in  the  books 
of  reference,  and  from  applying  them  to  any  purposes  incon- 
sistent with  the  claim  that  may  be  made  to  them  by  the 
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railway  company.  In  truth  they  are  not  prevented  from  80 
doing  at  any  time  before  the  notice  to  take  their  lands  is  given, 
if  they  act  bon4  fide  in  the  mean  time,  the  notice  to  take  their 
lands  being  the  inception  of  the  contract  between  the  land- 
owners and  the  company.  But  if  this  complaint  were  better 
founded,  it  does  not  follow,  because  certain  landowners  are 
subjected  to  temporary  inconvenience  for  the  performance  of 
a  public  good,  that  therefore  the  company  are  bound  to  make 
the  whole  railway.  If  it  were  a  contract  between  the  land- 
owners and  the  company,  it  would  not  be  just  that  one  should 
be  bound  and  the  other  free.  But  to  assert  that  there  is  a 
contract  between  the  landowners  and  the  company  is  to 
beg  the  whole  question ;  for  on  this  part  of  the  case  the 
question  is,  whether  there  is  such  a  contract?  As  a  matter 
of  fact  we  ki)ow  that  in  many  cases  no  such  actual  contracts 
exist.  Some  few  proprietors  may  desire  and  promote  the 
railway,  but  many  others  oppose  it  either  from  disinclination 
to  the  project,  or  with  the  view  to  make  better  terms.  With 
the  dissentients  there  is  no  contract  unless  it  be  found  in 
the  statute,  and  to  the  statute  therefore  we  must  look  to 
see  what  is  the  obligation  that  is  cast  upon  the  company  in 
respect  of  the  landowners  upon  the  line* 

As  in  the  former  case,  the  words  upon  this  subject  are  per* 
missive  only.  The  company  may  take  land ;  if  they  do,  they 
must  make  full  compensation ;  and  in  that  state  of  things,  if  there 
be  a  bargain  between  the  parties,  what  is  the  bargain  ?  The 
company  say,  in  the  language  of  the  statute,  that  they  will  make 
full  compensation  for  the  land  taken,  and  no  more :  the  prosecu- 
tors say  that  the  consideration  to  be  paid  for  the  land  is  the  full 
oompensation  mentioned  in  the  act ;  and  also  the  further  con- 
sideration of  the  entire  line  of  railway  from  York  to  Beverley. 
But  if  this  is  the  price  which  the  prosecutors  are  to  have,  each 
landowner  is  entitled  to  the  same  value ;  and  yet  by  this  man- 
damus the  other  proprietors  on  the  line  from  Market- Weighton 
to  Cherry  Burton,  who,  perhaps,  are  hostile  to  the  application, 
are  constrained  to  sell  their  lands  for  an  inadequate  considera- 
tion, viz.  the  full  compensation,  and  a  part  only  of  the  line  of 
railway  to  which,  by  the  hypothesis,  they  were  entitled  by  the 
original  bargain.  If  this  were  the  true  meaning  of  the  statute, 
it  would,  indeed,  be  unjust ;  more  so  than  the  imposition  of  those 
temporary  inconveniences,  to  which  it  is  said  the  landowners 
may  be  subject,  and  to  which  we  have  already  referred.  But 
that  it  is  not  the  true  meaning  is  clear  from  the  words  of  the 
tatute,  which  are  permissive;  and  only  impose  the  duty  of 
making  full  compensation  to  each  landowner  as  the  option  of 
c.  u — ^TOL.  I.  Is 
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taking  the  land  of  each  is  exercised ;  and  farther  from  the  sec- 
tion to  which  we  have  already  referred,  which  contemplates  the 
total  abandonment  of  the  line,  or  a  part-perfoimanoe  of  it,  and 
makes  provision  for  the  return  of  the  land  to  the  original  pro- 
prietors in  certain  cases.     Upon  this  part  of  the  case  the  autho- 
rity of  Lord  Eldon  in  Blahemore  v.  The  Glamorganshire  Canal 
Co.  (a)  was  much  pressed  upon  the  Court.     Speaking  of  local 
acts  for  private  undertakings  he  says,  ^^  When  I  look  upon  these 
acts  of  Parliament  I  regard  them  all  in  the  light  of  contracts 
made  by  the  legislature  on  behalf  of  every  person  interested  in 
any  thing  to  be  done  under  them ;  and  I  have  no  hesitation  in 
asserting,  that  unless  that  principle  is  applied  in  construing  sta- 
tutes of  this  description  they  become  instruments  of  greater  op- 
pression than  anything  in  the  whole  system  of  administration 
under  our  constitution.     Such  acts  of  Parliament  have  now  be- 
come extremely  numerous,  and  from  their  number  and  opera- 
tion so  much  affect  individuals  that  I  apprehend    those  who 
come  for  them  to  Parliament  do,  in  effect,  undertake  that  they 
shall  do,  and  submit  to,  whatever  the  legislature  empowers  and 
compels  them  to  do,  and  that  they  shall  do  nothing  else ;  that 
they  shall  do  and  shall  forbear  all  that  they  are  thereby  required 
to  do  and  forbear,  as  well  as  with  reference  to  the  interests  of 
the  public  as  with  reference  to  the  interests  of  individuals." 

There  is  nothing  in  that  language  to  which  it  is  necessary 
to  make  the  least  exception ;  indeed,  it  is  nothing  more  than  an 
illustration  of  the  obligatory  nature  of  the  duty  imposed  by 
acts  of  Parliament,  which  do  impose  a  duty  with  reference  to 
others.  In  that  case  the  statute  had  secured  to  Mr.  Blakemore 
the  surplus  water,  and  had  commanded  the  company  to  do  cer* 
tain  things  that  he  might  enjoy  it.  In  discussing  whether  Mr. 
Blakemore's  right  under  the  statute  was  affected  by  his  right 
before  the  statute,  his  lordship  might  well  say  he  considered  the 
statute,  the  origin  of  Mr.  Blakemore's  right,  in  the  light  of  a 
contract,  and  the  statute  then  under  discussion  containing  ex- 
press words  of  command ;  he  might  well  add,  that  those  who 
come  for  such  acts  of  Parliament  do  in  effect  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature  empowers 
and  compels  them  to  do.  As  we  understand  them,  the  words 
used  by  Lord  Eldon  in  no  respect  conflict  with  the  view  we  take 
of  this  case ;  but  if  they  mean  that  words  of  permission  only, 
when  used  in  the  class  of  cases  under  consideration,  should  re- 
ceive a  construction  different  from  their  ordinary  meaning,  be* 
cause  if  construed  otherwise  they  might  work  injustice,  with  great 
respect  his  for  high  authority  Ave  dissent  from  that  proposition. 

(a)  1  Mjl  &  K.  162. 
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We  agree  with  my  Brother  Aldersan,  who  in  Lee  v,  Milner  {a) 
said,  *'  those  acts  have  been  called  parliamentary  bargains^  made 
with  each  of  the  landowners.  Perhaps  more  correctly  they 
ought  to  be  treated  as  conditional  powers  given  by  Parliament 
to  take  the  lands  of  the  different  proprietors  through  whose 
estates  the  works  are  to  proceed.  Each  landowner,  therefore, 
has  the  right  to  have  the  powers  strictly  and  literally  carried 
into  efiect  as  regards  his  own  land,  and  has  the  right  also  to  re- 
quire that  no  variations  shall  be  made  to  his  prejudice  in  the 
carrying  into  effect  a  bargain  between  the  undertakers  and  any 
one  else.  *'  This,*'  he  adds,  "  I  conceive  to  be  the  real  view 
taken  of  the  law  by  Lord  Eldon  in  the  case  of  Blahemore  v.  The 
Glamorganshire  Canal  Co.^  There  remains  but  one  further 
view  of  the  case  to  be  considered,  and  of  that  we  have  partly  dis- 
posed in  the  observations  we  have  already  made ;  but  inasmuch 
as  the  judgment  of  Lord  Campbell  proceeded  partly  on  this 
ground  in  the  Court  below,  although  it  was  not  much  relied 
upon  before  us  in  argument,  we  have,  out  of  respect  to  his 
high  authority,  most  carefully  examined  it,  and  are  of  opinion 
that  the  mandamus  cannot  be  supported  on  the  ground  that 
the  nulway  company,  having  exercised  some  of  their  powers,  and 
mode  part  of  their  line,  are  bound  to  make  the  whole  railway 
authorised  by  these  statutes. 

It  is  unnecessary  here  to  determine  the  abstract  proposition, 
that  an  act  giving  authority  to  execute  a  work  which,  before  it  is 
begun,  is  permissive,  is,  after  it  is  begun,  obligatory.  We  desire 
not  to  be  understood  as  assenting  to  the  proposition  of  my  brother 
Erk,  that  many  cases  may  occur  where  the  exercise  of  some  of 
the  compulsory  powers  may  create  a  duty  to  be  enforced  by 
mandamus ;  and,  on  the  other  hand,  we  do  not  say  that  such 
may  not  be  the  law.  If  a  company,  empowered  by  act  of 
Parliament  to  build  a  bridge  over  the  Thames,  were  to  build  one 
ardi  only,  it  would  be  well  deserving  of  consideration  whether 
they  could  not  be  indicted  for  a  nuisance  in  obstructing  the 
river,  or  for  the  non-performance  of  a  duty  in  not  completing 
the  bridge.  It  is  sufficient  to  say  that  in  this  case  there  are  no 
circumstances  to  raise  such  a  duty,  if  such  a  duty  can  be  created 
by  the  acts  of  the  party.  The  plaintiffs  in  error  have  made  the 
principal  portion  of  their  line,  and  they  have  abandoned  the 
^idue  from  no  corrupt  motive,  but  because  Beverley  has 
already  sufficient  railway  communication,  and  because  the  resi- 
due of  the  line  passes  through  a  country  thinly  populated,  and, 
if  noade,  would  not  be  remunerative.  But  it  is  said  that  the 
nilway  company  are  not  in  the  situation  of  purchasers  of  land, 

(a)2TouDg&ColL611. 
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with  liberty  to  convert  it  to  any  purposej  or  to  allow  it  to  lie 
waste ;  that  they  are  allowed  to  purchase  it  only  for  a  railway, 
and  having  acquired  it  under  the  compulsory  powers  of  the  act, 
there  must  be  an  obligation  upon  the  company  to  apply  the 
land  to  that  and  to  no  other  purpose.  Subject  to  the  qualifica* 
tion  in  the  act  this  is  undoubtedly  true*  Having  acquired  the 
lands  of  particular  landowners,  the  company  could  not  retain 
them  by  merely  laying  mils  on  the  land  so  taken ;  and  we  agree 
it  never  was  intended  that  the  landowner  should  be  left  with  a 
high  mound  or  deep  cutting  running  through  his  estate,  and 
leading  neither  to  or  from  any  available  terminus.  The  precau- 
tion against  such  a  wasteful  expenditure  of  capital  may,  perhaps, 
safely  be  left  to  the  self-interest  of  the  company ;  but  if  such 
work  were  to  be  done,  it  would  not  be  a  practicable  railway, 
and  after  five  years  the  powers  of  the  act  would  expire,  and  the 
land  revest  in  the  original  proprietor.  It  is  true  that  he  would 
sustain  some  inconvenience  without  the  corresponding  advan- 
tage of  railway  communication^  but  in  the  meantime  he  would 
have  received  full  compensation  in  the  market-value  of  the  land, 
and  for  all  damage  by  severance  or  otherwise,  and  would  re- 
ceive back  the  land  on  more  reasonable  terms.  To  be  a  rail« 
way  it  must  have  available  termini.  When  the  statutes  passed, 
all  persons  supposed  the  termini  would  be  York  and  Beverley, 
and  if  the  argument  be  well  founded  that  the  company  are  bound 
to  take  the  land  upon  any  portion  of  the  railway  and  to  com- 
plete the  whole  line,  it  would  seem  to  follow  that  one  of  the 
proprietors,  by  compelling  the  company  to  take  his  land  on  the 
line  from  Market  Weighton  to  Cherry  Burton,  would  thus  en- 
title himself  to  a  mandamus  to  compel  them  to  make  the  line 
from  Cherry  Burton  to  Beverley,  and  the  act  having  expired, 
to  apply  to  Parliament  for  a  renewal  of  their  powers  for  that 
purpose.  But  although  the  termini  were  originally  intended  to 
be  York  and  Beverley,  it  is  plain  that  the  legislature  contem- 
plated the  possibility  of  the  line  being  abandoned  or  being  only 
partially  made ;  because  in  the  one  case  the  powers  of  the  act 
were  to  cease,  and  in  the  other  they  were  partially  continued. 
An  option,  therefore,  is  given  to  some  one.  By  the  course 
taken  the  Court  of  Queen's  Bench  has  exercised  that  option, 
and  said  the  line  is  to  be  made  not  to  Beverley  but  to  Cherry 
Burton.  In  our  opinion  that  option  is  left  to  the  company,  and 
the  company  having  band  fidt  made  an  available  railway  over 
the  land  taken,  the  obligation  to  the  landowner  has  in  that 
respect  been  fulfilled. 

The  cases  on  this  subject  are  very  few,  and  the  absence 
of  authority  is  very  striking,  when  we  remember  how  many 
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acts  have  passed  in  pari  materia,  not  only  for  railwaySj  but 
also  for  bridges  and  turnpike  roads.  Notwithstanding  the 
numerous  occasions  on  which  such  proceedings  might  have  been 
taken,  and  the  manifest  interest  of  landowners  to  enforce  their 
rights,  no  instance  can  be  found  of  an  indictment  for  disobeying 
such  a  statute,  or  of  a  mandamus  for  the  purpose  of  enforcing 
it  If  correctly  reported.  Lord  Manxfield  determined  this 
point  in  Rex  v.  The  Proprietors  of  the  Birmingham  Canal, 
for  he  says  the  act  imports  only  an  authority  to  the  proprietors, 
not  a  command.  They  may  desert  or  suspend  the  whole  work, 
and,  d  fortiori,  any  part  of  it.  On  the  other  side,  the  language 
of  Lord  Eldon  in  Blakemore  v.  The  Glamorganshire  Canal 
Co.  vs  referred  to  as  an  authority  for  this  mandamus.  In  our 
opinion  it  does  not  bear  that  construction,  although  it  appears 
that  the  Court  of  Queen's  Bench  took  a  different  view  of  that 
authority  in  the  case  of  Reg*  v»  The  Eastern  Counties  Railway, 
and  was  inclined  to  act  upon  it  and  liward  a  mandamus.  The 
writ  was  subsequently  withheld  in  that  case  on  another  ground, 
but  Lord  Denman  seems  to  have  been  of  opinion  that  on  a 
fit  occasion  a  mandamus  ought  to  go.  That  and  the  recent 
cases  in  the  Queen's  Bench,  now  under  discussion,  are  the  only 
cases  which  bear  upon  the  subject.  We  feel  that  Lord  Ben^ 
man  and  Lord  Campbell  are  high  authorities  upon  this,  or 
any  other  matter,  and  are  both  equally  entitled  to  the  respect 
of  this  Court,  but  we  are  bound  to  pronounce  our  own  judg- 
ment ;  and,  after  the  most  careful  consideration,  are  of  opinion 
that  that  judgment  ought  to  be  for  the  plaintifis  in  error. 
The  result  is,  that  the  judgment  of  the  Court  below  must  be 
reversed. 

Attorneys,   Williamson,  Hill,  jr   fFilliamsort,   and  Ricliard 
Seaton  fVright.^ 
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L/ OVEN  ANT  by  owner  of  one  moiety,  and  mortgagor  and  Owperofonc 

mortgagee  of  the  other,  against  assignees  of  lessee.    Declaration  ^tety^^d 

stated  that  Sir  William  Magnay,  Rice  Jones,  and  Jane  Mag-  niort««gor  and 

nay  sued  Edward  Edwards,  John  Edward  Spicer,  and  Aaron  SHSfrjofn. 

iag  in  a  demise, 
,^        ,  the  ccvenants 

wing  with  all  three  (though  the  reddendum  was  general  and  indefinite}.— Aid;  entitled  to  sue  the 
Msignees  (in  bankruptcy)  of  the  lessee,  for  the  rent 
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185S.        Cohen^  amgnees  of  the   estate  and  effects  <^  George  Conr- 
'^;^2^      thorpe  Green,  a  bankrupt,  for  that  by  deed,  dated  the  10th 

Aim  OTHsmt   day  of  June,  1851,  and  expressed  to  be  made  between  the 
EDWABDf      *^^^  ^^^  William  Magnay  of  the  first  part,   the  said   Bice 

AMD  Otbuul  Jones  of  the  second  part,  the  said  Jane  Magnay  therein  de- 
scribed as  administratrix  de  bonis  nan  of  the  estate  and  effects 
of  James  Magnay,  who  was  entitled  to  a  moiety  of  the  pre- 
mises thereinafter  mentioned,  and  thereby  intended  to  be  de- 
mised, of  the  third  part,  and  the  said  George  Courthorpe  Grreen 
of  the  fourth  part,  the  said  Sir  William  Magnay  and  Rioe  Jones, 
and  as  to  the  said  Sir  William  Magnay,  by  the  direction  and  with 
the  consent  of  the  said  Jane  Magnay  (a),  testified  by  her  being  a 
party  to  and  executing  the  said  deed,  did  and  each  of  them  did 
grant,  demise,  and  lease  unto  the  said  George  Courthorpe  Green 
and  his  assigns  certain  parcels  of  land,  &c.  ''  to  hold  the  same  unto 
the  said  George  Courthorpe  Green,  his  executors,  administra- 
tors, and  assigns,"  &c,  '^  yielding  and  paying  for  the  said  thereby 
demised  premises  during  the  continuance  of  the  said  term, 
thereby  granted  the  yearly  rent  or  sum  of  650/.  by  equal 
quarterly  payments,"  &c.  (ft)  '*  And  the  said  George  Courthorpe 
Green  did  thereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators covenant  with  the  plaintiffs  and  their  assigns ;  and  also 
as  a  separate  covenant  with  each  of  them,  and  each  of  their  re- 
spective executors,  administrators,  and  assigns  in  manner  follow- 
ing (that  is  to  say),  that  he  the  said  George  Courthorpe  Green, 
his  executors,  administrators,  and  assigns,  should  and  would 
from  time  to  time,  and  at  all  times  thereafter  during  the  con- 
tinuance of  the  said  term  thereby  granted,  pay  or  cause  to 
be  paid,  the  said  yearly  rent  of  650/.  thereby  reserved  at  the 
times,  and  in  manner  thereinbefore  appointed,  for  the  payment 
thereof  as  aforesaid."  (c)  The  declaration,  after  setting  forth  cer- 
tain covenants  in  the  lease,  proceeded  thus :  "  And  the  plaintiffs 
further  say,  that  after  the  making  of  the  said  indenture,  and 
during  the  term  thereby  granted,  all  the  estate,  right,  tide,  in- 
terest, and  term  of  years,  then  to  come,  and  unexpired  property, 
profit,  claim,  and  demand  whatsoever,  of  the  said  George  Cour- 
thorpe Green,  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  legally  came  to  and  vested  in  the  defendants  as 
such  assignees  as  aforesaid,  they  having  elected  to  take  the  said 
premises  and  the  benefit  of  such  deed  and  lease  as  aforesaid,  and 
the  defendants  then  became  and  were  assignees  thereof  as  afore- 
said.   And  although  the  plaintiffs  have  performed  all  conditions 

(«)  One  question  on  the  argament  one  quesUon  on  the  argument  wu 

was,  whether,  by  these  presents,  she  whether  it  was  rent, 

demised,  or  professed  to  demise.  (c)  It  not  being  *' appointed**  to 

(b)  It  was  not  sUted  to  whom  the  whom    it    was   to   be   paid.      See 

enfe^  was  to  be  p  lid ;  and,  indeed,  note  (a),  supra. 
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precedent,  yet  the  defendants,  as  such  assignees  as  aforesaid,    ^    1858.' 
haye  not  paid  the  rent  in  respect  of  the  said  premises,  for  the    "  maohat 
quarter  of  a  year  ending  on  the  25th  day  of  December,  1852,  [ahd  Othxbs 
and  which  became  due  and  payable  since  such  election  as  afore-      Edwabiw 
^d,  and  since  they  and  whilst  they  were  such  assignees  as 
aforesaid,  and  such  rent  is  still  due,  in  arrear  and  unpud ;  and 
the  plaintiffs  also  sue  for  money  payable  by  the  defendants  to 
the  plaintiffs  for  the  use  and  occupation  by  Hie  defendants^  by  the 
permission  of  the  plaintiffs^  of  mills,  messuages,  and  lands  of  the 
plaintiffs,  and  for  money  found  to  be  due  from  the  defendants  to 
the  plaintiffs  on  accounts  stated  between  them.    And  the  pliun« 
ti£  daim  2002.     The  defendants  pleaded  separately  but. in  sub- 
stance in  the  same  way. 

The  defendant  Edwards  as  to  the  first  count  said,  ''  That  in 
and  by  the  said  deed  in  the  first  count  mentioned  (a),  the  said 
Rice  Jones  was  described  as  being,  and  he  in  fact  was,  at  the 
time  of  making  the  said  deed,  a  mortgagee  of  the  said  Sir 
William  Magnay*s  moiety,  or  equal  half  part,  of  the  premises 
in  the  declaration  mentioned,  and  therein  alleged  to  have  been 
demised;  and  the  said  Jane  Magnay  was,  in  and  by  the 
said  deed  described,  as  the  fact  was,  entitled  to  the  other 
moiety  of  the  said  premises ;  and  the  said  Sir  William  Magnay, 
Baronet  had  not  at  the  time  of  the  making  of  the  said  deed 
any  estate  of  or  in  the  said  premises,  or  any  part  thereof.** 
The  other  two  defendants  pleaded  the  same  plea  in  substance, 
with  this  additional  averment,  "  that  no  reversion  of  and  in 
the  said  premises,  expectant  upon  the  determination  of  the  said 
supposed  demise,  was  at  the  time  of  the  said  supposed  demise, 
or  at  any  time  since,  in  the  plaintiffs."  (&) 

The  plaintiffs  demurred  to  these  pleas,  (c) 

Mr.  J,  Brown  for  the  plaintiffs,  in  support  of  the  demurrer. 
The  plea  is  bad.  The  declaration  discloses  a  demise  by  three 
parties :  the  owner  of  one  moiety,  and  the  mortgagor  and  mort- 
gagee of  the  other.     They  jointly  demise,  and  the  covenants 


(a)  It  will  be  observed  that  pro- 
fert  and  ojer  being  done  awaj  with 
bj  the  Common  Law  Procedure  Act, 
wis  ii  the  only  way  in  which  a  de- 
fendant can  disclose  upon  the  record 
anything  he  reliea  on  in  the  deed 
declared  upon. 

(6)  Which  the  Court  intimated 
xaade  no  substantial  difference  be- 
tween this  and  the  other  plea. 

(c)  The  following  were  the  points 
marked  for  argument :  ^  The  plain- 
tiffs intend  to  argue  that  the  de- 
fendants as  assignees  of  the  bank- 


rupt, and  having  elected  to  take,  and 
having  taken  the  benefit  of  the  lease, 
cannot  make  use  of  any  defence 
which  the  bankrupt  would  haye  been 
estopped  from  setting  up,  and  that 
he  could  not  have  set  up  such  de- 
fence, and  that  defendants  are  estop- 
ped  from  denying  the  title  of  the 
plaintiffs,  or  their  right  to  sue  under 
the  lease ;  and  eyen  if  there  be  no 
reversion  in  the  plaintiffs,  a  rever- 
sion in  any  of  them  is  a  sufficient 
reversion  to  enable  them  to  recover 
in  this  action.** 
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1853.        are  with  all  three :  the  leeeee's  amgnees  in  bankruptcy  have 
-ilj^^^Y      elated  to  accept  the  leaae :  and  they  set  up  as  a  defence  to  the 

AXD  OTHxaa   action  of  the  lessors  for  the  rent  under  the  demise,  that  one  of 
EDWABDf      them  had  no  legal  estate.     That  is  no  answer.     The  plea  is 

AXD  Othxss.  founded  on  the  authority  oiPargeter  v.  Harris  (a),  where  mort- 
gagors demised  by  a  lease,  disclosing  the  fact  of  the  mortgage, 
though  the  covenants  were  with  them ;  and  it  was  held  that  the 
lessors  had  only  an  equitable  title,  and  that,  as  this  was  dis- 
closed on  the  face  of  the  demise,  neither  party  was  estopped 
from  denying  that  the  lessors  had  a  legal  reversion :  and  it  was 
also  held,  that  the  covenant  for  payment  of  an  annual  sum  was 
a  covenant  in  gross,  and  that  a  plea  of  assignment  of  the  rever- 
sion was  bad.  That  case,  no  doubt,  is  an  authority  for  the  de- 
fendants to  this  extent,  that  it  shows  there  is  no  estoppel  here. 
But,  upon  the  other  question,  it  is  clearly  distinguishable  from 
the  present  case.  There  the  demising  parties  had  no  legal  in- 
terest. The  demise  recited  that  they  were  the  "owners,  sub- 
ject to  a  mortgage :  ^  and  thus  disclosed  that  none  of  them  had 
any  legal  estate  at  the  time  of  the  demise :  and,  of  course,  the 
Court  held  that  the  assignees  of  an  equitable  interest  could  not 
sue ;  that  therefore  the  covenant  was  in  gross ;  and  that  the 
plaintiffs,  with  whom  the  covenants  were  actually  made,  must 
sue.  But  here;  on  the  contrary,  it  appears  that  two  of  the 
demising  parties,  Jane  Morgan  and  Bice  Jones,  have  a  legal 
interest,  each  of  them  in  an  undivided  moiety,  so  that  the  two 
together  have  the  legal  estate  in  the  entirety.  It  is,  in  short, 
as  to  the  moiety  mortgaged,  a  case  in  which  mortgagor  and 
mortgagee  join  in  the  demise,  and  the  covenants  are  with  both: 
and  there  is  no  authority  to  show  that  on  such  covenant  they 
cannot  sue.  Again,  in  Pargeter  v.  Harris^  the  original  lessors 
were  suing  the  original  lessee  after  having  assigned  the  rever- 
sion, such  as  they  had  (which  was  only  equitable) ;  but  here  it 
is  not  pretended  that  there  has  been  any  assignment  of  the 
lessors*  interest,  such  as  it  is.  [Jervis  C.  J.  You  admit  that 
they  have  no  right  of  distress  ?]  That,  no  doubt,  requires  a 
legal  reversion.  But  in  this  case  there  has  been  no  assignment 
qf  the  reversion :  there  has  only  been  an  assignment  of  the' 
term.  The  original  lessors  are  seeking  to  sue  the  assignees  of 
the  term.  The  question  there  was.  Whether  the  assignees  of  a 
supposed  reversion  should  sue  ?  Here  it  is.  Whether  the  assignees 
of  the  term  ought  not  to  sue  ?  In  fVebb  v.  Russell (b)^  it  was  held, 
that  if  a  mortgager  and  mortgagee  make  a  lease,  in  which  the 
covenants  for  rent  are  with  the  mortgagor  and  his  assignees,  the 

(a)  7  Q.  B.  70S.  (ft)  3  T.^B.  898. 
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assignee  of  the  mortgagee  cannot  sue  for  breaches  of  the  oove« 
nantS)  because  they  are  collateral  to  the  grantor's  interest  in  the 
land.  Bat  that  case  difiers  from  the  present  in  this,  that  the 
covenants  there  were  with  the  mortgagor  and  his  assigns,  and 
not  with  the  mortgagee ;  and  the  mortgagor  having  assigned  the 
reversion,  the  mortgagee  attempted  to  sue  on  the  covenants. 
Then  the  mortgagor  brought  an  action,  and  it  was  held  that  he 
could  sue,  the  covenants  being  in  gross ;  Noket  v.  MusseU,  {a) 
The  distinction  is,  that,  in  the  present  case,  the  covenants  are 
all  with  the  mortgagor  and  mortgagee  (of  the  mortgaged  moiety) 
jointfy.  And  another  difference  is  this,  that  there  the  assignee 
of  the  reversion  was  attempting  to  sue  the  lessee  on  covenants 
made  with  one  who  had  no  legal  estate,  but  here  it  is  the  ori- 
ginal lessor  who  is  suing  the  assignee  of  the  term.  That  case 
turned  in  fact  on  the  effect  of  the  statute  32  Hen.  8.,  giving 
the  assignee  of  the  reversion  the  same  remedy  against  lessee 
that  the  original  lessor  had,  and  the  decision  was,  that  the  statute 
only  applied  where  the  covenants  were  with  the  party  who  had 
the  legal  estate ;  and  here  it  is  so,  the  covenants  being  jointly 
mih  those  who  had  the  legal  estate,  and  the  party  who  had  not. 
And  it  has  recently  been  determined,  that  if  some  of  the 
parties  had  a  reversion,  and  the  covenants  were  made  with  them 
jomtly  with  the  others,  that  is  sufficient  to  entitle  them  all  to 
8ue  together ;  Wakefield  v.  Brown,  {b)  There  the  assignee  of 
a  term  demised  with  the  assignor's  concurrence,  at  a  rent  pay- 
able to  an  annuitant  during  her  life,  and  afterwards  to  assignor; 
the  covenants  were  with  the  annuitant  and  the  assignee,  and 
abo  with  the  assignor ;  and  it  was  held,  that,  after  the  annuitant's 
death,  the  assignor  and  assignee  might  jointly  sue  the  lessee's 
assignee  for  breach  of  the  covenant  to  repair,  the  covenant 
being  with  all  three  jointly,  and  running  with  the  land. 
[Williamt  J.  The  plaintiffs  described  themselves  there  as 
Bnrviving  covenantees.]  But  the  objection  made  was,  that  the 
assignor  of  the  original  term  had  not  the  reversion  immediately 
expectant  on  the  determination  of  the  sub-lease,  and  that  there- 
fore there  was  no  privity  between  him  and  the  lessee.  It  was 
contended,  in  short,  that  covenants  with  a  stranger  did  not  run 
with  the  land.  But  it  was  held  that  mortgagor  and  mortgagee 
could  jointly  sue.  Suppose  the  lease  were  by  the  mortgagor  alone, 
and  the  covenants  only  with  him,  it  would  be  a  mere  contract. 
At  common  law  the  assignee  of  the  term  was  liable  to  be  sued 
by  the  original  lessor,  and  covenants  running  with  the  land  bound 
the  assignee  of  the  term.      The  statute  of  Henry  8.  applies 


1S53. 
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1858.        to  the  other  side  of  the  question,  and  the  cases  thereon  have  no 
Maonat      application  to  the  present.     Here  the  point  is,  as  it  was  in  the 

AMD  Othbbs    case  hist  cited,  whether  the  assignee  of  the  term  could  not  be 
Edwabds      b^^  ^^  common  law.     In  that  case,  the  Court  held  that  the 

AMD  Otkem.  original  lessors  could  sue  the  assignee  of  the  term,  although  one 
of  the  two  had  no  immediate  reversion.  The  Court  held,  that 
where  there  was  privity  of  estate  with  one  of  the  parties,  and 
the  covenants  were  with  both,  that  party  could  not  sue  on  the 
covenants  without  the  other,  [^ffittiams  J.  Where  the  phrase 
**  privity  of  estate  "  is  used  in  the  books,  does  it  mean  privity 
between  the  assignee  and  the  lessee,  or  between  him  and  the 
lessor?]  Privity  between  the  assignee  and  the  lessee.  [^fFilUam 
J.  The  action  between  lessor  and  lessee  was  not  local]  But  it 
was  so  between  lessor  and  assignee  of  the  term ;  which  was, 
because  the  latter  was  liable  only  on  privity  of  estate.  Then 
the  Btatute  of  Henry  8.  gave  the  ''  same  remedy "  to  the  as- 
signee of  reversion ;  the  effect  of  which  was,  that  it  made  a 
privity  of  contract  as  between  the  lessor  and  lessee,  and  the 
assignee  of  the  reversion  was  in  the  same  situation  aa  the  lessor, 
when  he  sued ;  so  that  this  created  a  privity  of  contract,  and 
therefore  it  was  not  local  The  distinction  taken  was,  that 
where  the  lessee  was  sued,  the  action  was  never  locals  whether 
he  was  sued  by  lessor  or  his  assignee :  but  where  the  assignee 
of  the  lease  was  sued,  as  he  was  liable  at  conunon  law  by  privity 
of  estate,  the  action  was  local,  whether  brought  by  lesaor  or  his 
assignee,  (a)  In  the  present  case,  the  covenants  being  with  all 
three  of  the  lessors,  if  the  action  had  been  agunst  the  lessee, 
they  must  all  have  joined.  The  asugnment  of  the  term  makes 
no  difference  in  that  respect:  the  same  parties  must  sue  the 
assignee  as  the  lessee.  And,  as  the  lessee  is  discharged  by  the 
Bankruptcy  Act  (&),  if  the  argument  of  the  other  side  be  sound, 
that  the  covenants  are  in  gross  and  do  not  bind  the  aflaigneed, 
the  assignees  hold  the  land  discharged  from  all  liability ;  unless 
it  be  contended  that  the  two  covenantees  who  have  the  l^al 
estate  are  to  sue,  which  would  be  contrary  to  the  case  of 
Wakefield  v.  Brown.  The  assignees  here  are  not  merely  in  the 
situation  of  an  ordinary  assignee  by  deed ;  because,  under  the 
Bankruptcy  Act  (d),  they  fiir  more  effectually  represent  the 
original  lessee,  the  bankrupt,  than  any  assignee  by  the  act  of 
the  party  can  do.  Under  the  old  bankruptcy  law,  similar  to  the 
present  in  this  respect,  it  had  been  held,  that  the  bankrupt 

(a)  Walker's   caee^   8  Coke  28. ;  that,  on  tbe  fiat,  all  the  bankrupt's 

Soencer^s easels  Coke  16.;  J^kurshyr.  estate  shall  vest  in  his  assignees; 

Planty  1  Wms.  Saund.  237.  See  Bar-  and    sect.  45.    provides    that,    on 

ker  V.  Darner^  Carth.  161.,  cited  in  a  tlieir  electing  to  take  the  lease,  ihs 

note  at  the  end  of  the  principal  case,  bankrupt   shall  be  absolutely  dis- 

(6)  13  Yict.  c«  106. 8. 141.  declares  charged  from  all  covenants  therein. 
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lessee  was  so  cleared  of  all  liability  upon  his  covenants  by  the         1853. 
cl«5tion  of  the  assignees  to  take  the  lease,  that,  upon  the  lease      '^J^ 
being  reassigned  to  him  by  the  party  to  whom  they  had  trans-    and  Othsbs 
ferr^  it,  it  was  held  that  he  was  discharged  from  a  covenant      edwaxdb 
not  to  assign ;  for  that  he  was  discharged  from  all  liability  as    j^xd  Otkbes, 
leasee,  and  came  in  as  assignee  only,  (a)    Now,  the  legislature 
never  could  have  intended  that  this  should  be  so,  and  yet  that 
the  bankrupt's  assignees  should  be  discharged  from  the  cove- 
nants.    Therefore  it  must  be  taken  that  the  assignees,  on  ac- 
cepting the  lease,  assume  a  liability  corresponding  to  that  from 
which  the  bankrupt  is  discharged.     {Jervis  C.  J.     They  are 
not  precisely  in  the  position  of  the  lessee,  for  they  can  by  as- 
signment discharge  themselves.]     But  then  their  liability  is  co- 
extensive with  his  so  long  asiheir  interest  exists.    The  question 
in  this  case  is  independent  of  privity  of  estate.     Suppose  that, 
instead  of  lands  and  houses,  a  ship,  or  a  house  upon  wheels,  had 
been  leased  {b);  or  suppose   Sir  W.  Magnay  the  mortgagor 
had  made  the  lease  alone.      In  either  of  these  cases  the  de- 
fendants  must  contend  that  they  would  not  be  liable.      In 
Beckham  v.  Drake  (c)  it  was  laid  down,  that  the  old  bankruptcy 
law  (similar  to  the  present  in  that  respect)  vested  in  the  assignees 
aU  beneficial  contracts  made  with  the  bankrupt ;  and  in  Gibson 
T.  Ctxruihers  (d)  it  was  held,  that  it  was  not  necessary  for  them 
formally  to  adopt  such  contracts,  but  that  they  must  expressly 
disclaim    them,    or  forfeit  the   benefit   of  them  by   default 
And  there  it  was  said,  per  Parke  B.  "  The  effect  of  the  bank- 
mptcy  18  to  vest  in  the  assignees  the  right  of  enforcing  all  the 
bankrupt's  unexecuted  contracts,  such  as  would  pass  to  the  ex- 
ecutors.    The  effect  is,  to  place  the  assignees  in  the  position  of 
the  bankrupt,  neither  discharging  existing  obligations,  nor  un- 
pofiing  new  ones."    It  follows  that  the  assignees  would  be 
liable  on  all  the  bankrupt's  contracts  of  a  similar  character,  with 
the  exception  of  the  special  provision  as  to  leases,  which  they  do 
not  elect  to  accept.     Then,  even  supposing  the  covenants  in  this 
case  to  be  in  gross,  the  assignees 'are  liable :  they  cannot  adopt 
the  lease  without  assuming  its  burdens,  as  well  as  asserting  its 
benefits.    Burnett  v.  Lynch  {e)  "  was  decided  on  the  ground  that, 
during  the  continuance  of  the  interest  of  the  assignee  there  is  a 
duty  on  his  part  to  pay  the  rent  and  perform  the  covenants."  (/*) 

(a)  Doe  dem,  Cheerer  v.  SmUhj  5     signee.    Sveneer^s  case^  5  Coke.  16. 
Taunt  795.  M  8  M.  &  W.  846. 

(b)  That  18,  with  reference  to  the  *     C<n  8  M.  &  W.  821. 
Banimtplcy  Act;  apart  from  which,         (e)  5  B.  &  C.  609. 
ot  course,  covenants  on  a  demise  of         ^  ^  ««     «« 
c^ttels  would  not  charge  an  as- 


(f)  Per  Denman  C.  J.  delivering 
judgment  in  case  next  cited. 
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1853.         This  was  the  construction  put  upon  the  case  hj  the  Court  of 
Maonat       Error  in  Wolveridge  v.  Steward  (a),  where  the  principle  contended 

AND  Others    for  was  recognised  and  affirmed.     l^fVilliams  J.     Did  not  those 
Edwards     cases  proceed  upon  the  principle,  that  the  lessee  by  the  assign* 

AND  Othsrs.  ment  becomes  surety  to  the  lessor  for  the  assignee?]  (6)  Yes, 
but  that  involves  the  liability  of  the  assignee  as  principal,  during 
the  continuance  of  his  interest,  (c)  The  effect  of  these  autho- 
rities is,  that  in  this  case  the  assignees  could  not  take  the  lease 
(which  the  pleas  admit  they  have  taken),  without  also  being 
liable  on  the  covenants ;  one  of  which  is  to  pay  the  rent  to  these 
lessors,  (d) 

Mr.  fVilki  for  the  defendant  Edwards.  The  plea  ia  good. 
The  general  principle  is,  that  no  person  can  be  sued  on  a  cove- 
nant except  one  who  executes  the  deed.  There  are  certain 
exceptions  to  that  principle  at  common  law  and  by  statute.  («) 
Thus  executors  are  liable.  (/)  So  the  heir  is  liable,  if  named  in 
the  covenant,  and  taking  lands  by  descent,  {ff)  So  assignees 
who  are  privies  in  estate  are  liable.  Then  certain  statutes, 
among  others  that  of  32  Hen.  8.,  and  the  statute  of  Will  4., 
as  to  devisees,  have  introduced  other  exceptions.  But  the 
statute  of  Hen.  8.  does  not  help  the  plaintiff  here.  The 
common  law  exceptions  could  not  extend  to  the  case  of  a 
covenant  in  gross,  with  one  who  had  no  estate,  to  pay  a  sum  of 
money.  Otherwise  the  law  as  to  the  liability  of  heirs  having  as- 
sets by  descent,  and  the  statute  as  to  the  liability  of  devisees  (A), 
must  have  been  nugatory.  Nor  again  can  the  assignees,  either 
at  common  law  or  by  the  statute  of  bankruptcy,  be  likened  to 
executors.     At  common  law,  executors  may  be  in  the  position 


!i 


a)  1  C.  &  M.  660. 
[b^  »» The  effect  of  the  assignment 
is,  that  the  lessiie  becomes  a  surety 
to  the  lessor  for  the  assignee,  who, 
as  between  himself  and  the  lessor,  is 
the  principal;  boand  while  he  is 
assignee  to  paj  the  rent  and  perform 
the  covenants.**  Per  Denman  C.  J. 
delivering  judgment  of  the  Court  of 
Error. 

(c)  "The  duty  arises  from  the 
mere^  relation  between  the  parties, 
and  is  commensurate  with  the  term 
during  which  the  assignee  has  an 
interest  in  the  premises.    Ibid, 

(d)  Sed  qucere.  Vide  the  argument 
of  WUUs^poit^  p.  151.  and  vide  also 
the  deed,  on/e,  p.  142. 

(e)  There  are  some  covenants  of 
which  none  shall  have  advantage  but 
the  party  or  his  heirs.  42  Edw.  3. 11. 
14.  A  writ  of  covenant  ought  not  to 
be  by  law  merchant  without  deed. 
Fitz.  N.  B.  145.    But  there  was  an 


exception.  A  feoffment  was  made 
by  deed  with  divers  covenants ;  one 
of  the  feoffees  sealed,  the  other  did 
not ;  but  he  occupied  and  survived : 
held  bound  bv  the  seal  of  his  com* 
panion.  38  Edw.  3.  cited,  3  BuLi. 
163.,  et  vide  Co.  Litt.  235.  b. 

(/)  In  every  case  where  the  tes- 
tator is  bound  by  a  covenant,  the 
executor  shall  be  bound  by  it  if  it 
be  not  determined  by  bis  death. 
48  Edw.  3.  c.  2.  Rayrnond  v.  Fitch^ 
2C.  M.  R.  597. 

(g)  Covenant  does  not  lie  against 
the  heur  by  deed  of  his  ancestor  if 
there  be  not  covenant  by  him  and 
his  heirs,  and  also  that  the  heir  has 
assets.  21  Edw.  3.  c.  9.,  32  Hen.  6. 
c.  32. 

(A)  1 1  Geo.  4.  and  1  Will.  4.  s.  47. 
See  ChiUy  on  Pleading,  vol.  i.  p.  60., 
in  notie.  Hunting  y.  Sheldrake^  9  H* 
&  W.  256. 
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of  assignees  (a),  but  the  conyerse  cannot  be  taken  as  the  prin«         1858. 
ciple.     And  as  to  the  statutes  of  bankruptcy,  they  never  were       maomat' 
construed  as  putting  assignees  of  the  bankrupt  in  the  position  of    and  Othsbs 
executors,  or  in  any  different  position  from  that  of  ordinary      j^Z\^ 
asdgneea  by  act  of  the  party,  (b)    No  case  can  be  cited  in  which    ^^^  Othsb«» 
the  assignees  in  bankruptcy  have  been  sued  on  a  lease  in  that 
character,  independently  of  their  becoming  in  fact  assignees  of 
the  estate.     The  case,  indeed,  can  scarcely  have  arisen,  seeing 
that  there  is  no  scope  for  actions  agfunst  assignees,  the  remedy 
being,    a  species  of  statutable  execution   prescribed   by  the 
bankruptcy  acts,  proof  under  the  fiat.     Assignees  in  bankruptcy 
are  liable  only  as  other  assignees  are,  they  being  liable  by  the 
property  vesting  in  them.     [^Cresstoell  J.  Could  this  rent  have 
been  proved  under  the  fiat  ?]   Perhaps  so,  by  means  of  computa« 
tion.     But  if  that  be  not  so,  it  will  not  follow  that  the  assignees 
can  be  sued  on  the  covenants.     The  question  comes  to  this.  Can 
assignees  of  the  lease  be  liable  on  these  covenants  at  the  suit  of 
lessors,  one  of  whom  had  no  reversion  ?    Or  could  they  be  sued 
by  the  assignees  of  the  reversion  ?     In  other  Avords,  Do  the 
covenants  run  with  the  land  ?     If  the  argument  for  the  plaintiffs 
be  sound,  their  assignees  could  sue  the  defendants.     This  can- 
not be,  unless  the  covenants  run  with  the  land.     But,  to  do  so, 
the  covenants  must  be  such  as  relate  to  the  land^  and  are  made 
with  the  parties  who  have  the  legal  interest  in  the  land.     In 
those  cases  only  are  assignees  of  the  lessees  liable  by  reason  of 
privity  of  estate.      At  common  law,   before  the  statute  of 
Henry  8.,  there  were  cases  in  which  covenants  were  made  to  say 
masses  or  chaunt  services  in  the  chapels  upon  particular  manors, 
and  the  covenantee  and  the  assignee  of  the  land  could  sometimes 
sue  (c) :  but  the  very  limitation  to  those  chapels  or  chantries, 

(a)  Executor  is  assignee  at  law;  acceptance  they  would  be  (person- 
bat  tiioagh  as  assignee  he  is  liable  allj)  liable,  and  they  may  accept 
personally,  if  he  have  not  entered,  he  without  entry,  the  assignment  is  not 
u  only  liable  as  exeetUar,  Per  Cur,  compulsory  on  them  to  take.  If  they 
WoOastan  v. HahewelL,3U, &  G.  297.  do  not  take,  they  will  not  be  liable, 
There  the  Court  spoke  of  executor  notwithstanding  the  assignment ;  and 
of  lessee.  In  a  case  where  executor  if  they  elect  to  take,  then  it  is  by  their 
of  lessor  sued,  it  was  said,  ^  he  does  taking,  but  not  singly  by  the  assign- 
not  sue  as  assignee  of  the  reyersion,  ment,  they  become  liable  as  assignees. 
but  as  personal  representative.**  Per  Per  Cur,  WiUiams  r.  Bosanquet^ 
Citr  Baker  v.  GostUtigy  1  Bing.  N.C.  1  B.  &  B.  263. 
19.  In  a  former  case  in  this  court  it  (c)  Covenant  agunst  a  prior,  de- 
has  been  said,  ^  there  is  privity  of  claring  that  a  predecessor  of  de- 
contract  between  lessor  and  lessee's  fendant  had  covenanted  with  an 
executor,  for  the  contract  is  with  ancestor  of  the  plaintiff  to  sing  in 
lessee  and  his  assigns,  and  executors  his  chapel  in  his  manor  of  K.  for 
are  assigns.**  Wiuiams  v.  Bosanquet^  him  and  his  servants.  Flea,  that 
1  B.  &  B.  238.  another  was  heir.    Replication,  that 

(h)  Attignees  in  bankruptcy  are  plaintiff  wos  tenant  of  the  manor; 
m  a  difierent  position  from  execu-  demurrer,  for  that  plaintiff  had  de- 
tors,  £oT  though  in  case  of  actual  clored  as  heir.   Replication,  showing 
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brought  those  cases  within  the  role  laid  down  in  respect  to  the 
covenants  relstiDg  to  the  knd.  And  the  covenants  rekted  to  landa 
vested  in  the  covenantees  at  the  time  of  the  covenants  being 
entered  into.  But  in  the  present  case  the  covenant  does  not 
fidl  within  this  rule,  (a)  It  is  the  case  of  a  common  covenant  in 
gross  with  one  who  has  no  interest  in  the  land ;  and  it  falls 
within  the  chss  of  cases  in  which  heirs  may  be  liable ;  asngnees 
are  not  It  does  not  appear  upon  the  pleadings  that  the  money 
sued  for  is  rent.  On  the  contrary,  it  appears  that  it  is  a  sum 
covenanted  to  be  paid  to  three  persons,  one  of  whom  has  no  1^ 
reversion,  and  another  of  whom  does  not  join  in  the  lease.  It 
is  the  case  therefore  of  a  covenant  in  gross  which  does  not  ran 
with  the  land,  and  which  never  could  bind  assignees  at  common 
law  or  by  the  statute.     Rent  is  incident  to  the  reversion ;  and 


Skintiff  had  taken  as  pmrdka»er; 
emurrer,  for  that  he  had  claimed 
as  heir.  Per  Tscisden  J.  Where  two 
parceners  made  puroartie  between 
them  of  the  land,  and  the  one  made 
a  covenant  with  the  other  to  acquit 
him  and  his  heirs  of  anj  snit  as  to 
the  land,  and  one  parcener  aliened 
to  a  stranger,  it  was  held  that  the 
stranger  could  sue  the  other  par- 
cener on  the  covenant.  Per  bU- 
knap.  The  acquittance  pertained  to 
the  land  and  not  to  the  person.  Per 
Curiam.  Here  the  plaintLflT  is  tenant 
of  the  manor  where  the  chapel  is. 
Per  Thorpe  C.  J.  There  are  such 
covenants  as  that  no  man  can  hare 
an  action  except  the  partj  to  the 
covenant  or  his  heir,  and  there  are 
covenants  which  are  of  inheritance 
in  the  land,  so  that  those  who  hold 
the  land  shall  have  action  on  the 
covenant,  and  here  the  plaintiff  is 
privy  in  blood,  and  perhaps  heir, 
and  is  tenant  of  the  manor,  and  this 
is  a  thin|^  annexed  to  the  chapel 
which  is  m  the  manor.  And  it  was 
said,  and  not  denied,  that  if  I  lease 
to  a  man  for  life,  rendering  rent,  and 
I  grant  the  reversion,  the  grantee 
sh^l  have  the  rent,  notwithstanding 
that  he  has  not  a  specialty.  42  £dw.  3. 
Hil.  14.  Covenant  against  the  mas* 
ter  and  brothers  of  a  hospital,  on  a 
covenant  bj  predecessor  wiUi  an* 
cestor  to  sinff  in  his  chapel,  or  any 
other  assigned  bj  the  covenantee  or 
his  heirs.  Flea,  that  the  covenantee 
enfeoffed  two,  and  retook  from  them 
an  estate  to  himself,  and  the  plain- 
tiff, who  surviving  enfeoffed  two 
others,  who  enfeoffed  one,  now  wife 
of  the  plaintiff^  so  that  the  plaintiff 
has  nothing  on  this  manor  where  Uie 


chapel  is,  except  in  right  of  his  wife. 
A  demurrer  was  overruled,  on  the 
ground,  that  the  corenant  was  per* 
sonal,  divine  service  being  a  spiritail 
benefit  as  well  receivable  in  ooe 
chapel  as  another ;  and,  per  Curiam, 
none  can  have  the  actioii  but  he 
who  is  privy  to  the  covenant,  as  heir. 

2  Henry  4.  Mich.  25.  Covenant 
against  a  parson  on  a  oovenant  bj 
his  predecessor,  to  find  a  chaplain  to 
sing  service  in  the  plaintiff*8  house. 
Plea,  showing  that  he  had  conveyed 
away  the  fee,  and  had  only  a  term 
of  years.  Sed  per  Curiam,  The  co- 
venant is  not  extinct,  but  is  a  thing 
executory  between  them,  and  lies 
in  privity  by  way  of  action  (t.  e. 
privity  of  contract).  6  Hen.  4. 
Hil.  5.  Yide  Spemoer'e  case,  6  Coke, 
16. 

(a)  At  the  common  law  an  as- 
signee of  reversion  might  sue  for 
anything  to  be  done  on  the  land: 
privity  of  contract  is  not  thereby 
transferred,  but  privity  of  estate; 
for  if  a  man  covenants  to  do  a  colla- 
teral thing  not  in  the  demise,  and 
the  word  assigns  be  in  the  deed, 
they  are  not  bound  if  they  have  no 
estate;  so  it  is  not  the  naming  of 
them,  but  by  reason  of  their  estate 
in  the  land  they  are  made  charge- 
able.  Per  Cur,  Barker  v.  Danur^ 

3  Mod.  388.  In  debt  by  assignee 
of  the  reversion  it  was  said,  that 
privity  of  contract  was  gone  by 
assignment  of  the  reversion,  and  the 
rent  followed  the  land,  so  that  the 
plaintiff  was  only  entitled  bv  reason 
of  his  having  the  land,  and  so  the 
venue  was  local.  Bond  v.  Cudmore^ 
Cro.  Car.  183. ;  Long  v.  NeAero(Ue, 
Cro.  Car.  143. 
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here  the  person  who  denuseshas  no  reversion,  and  the  person         \S6S. 
who  has  a  reversion  does  not  demise.     Jane  Magnay  does  not      ^ulmlr 
even  profess  to  demise ;  she  only  consents  to  the  demise  of  the    amd  Othbbs 
mortgagee  for  his  moiety ;  she  does  not  demise  for  her  own.      edwarm 
The  assignees  have  only  an  interest  in  the  moiety  mortgaged,    aud  Oraaas. 
And  this  is  no  privity  of  estate  between  the  parties.  [  WilUanu  J. 
Does  jHivity  of  estate  mean  privity  between  assignee  and  lessor, 
or  between  assignee  and  lessee?]     Between  assignee  and  lessee. 
\Jermt  C.  J.  Then  if  the  liability  of  assignee  be  not  depend- 
ent on  privity  of  estate,  is  there  not  privity  by  the  assign- 
ment here  ?]     It  is  impossible  to  tell,  from  this  deed,  to  whom 
the  rent  is  payable.     \Jerms  C.  J.  But  it  is  clear  with  whom 
the  covenant  to  pay  it  is  made.]     That  makes  it  not  rent,  but 
a  sum  in  gross.     \JervU  C.  J.  There  may  be  a  covenant  with  a 
stranger  to  pay  the  rent  to  the  reversioner,  and  the  stranger  may 
sue  upon  it.]  (a)  But  he  cannot  sue  the  assignee  of  the  covenantor. 
[Williams  J.     Suppose  a  demise  to  B.,  who  covenants  with 
A.  &  C.  to  pay  rent  to  them,  could  not  both  sue  an  assignee 
on  the  covenant  ?]     It  is  conceived  that  they  could  not.  [Cress' 
weU  J.  Suppose  they  both  demise.]     Still  it  would  not  be  rent, 
M  r^ards  the  stranger.     [^Cresswell  J.  But  it  would  be  rent  as 
to  the  landlord.]     It  is  conceived  that  it  would  be  covenant  in 
gross.    \^CressweU  J.  Suppose  the  stranger  dies?]     Then  the 
kndlord  might  sue.     [^Cresswell  J.  Can  a  covenant  be  changed 
in  its  nature  by  the  event  ?]     It  is  conceived  that  it  can.     In 
fVooUan  v.  Steffenoni  (b),  A.  and  his  wife,  owners  of  one  moiety, 
and  C.  owner  of  another,  leased  to  one  who  covenanted  with 
A.  and  C  to  pay  rent  and  repair :  C.  became  seised  in  the  en- 
tirety, and  devised  to  A.  and  the  plaintiffi,  who  survived ;  the 
lessee's  estate  came  to  defendant,  and  the  breach  was  committed 
before  the  death  of  A. :  it  was  held,  that  the  covenant,  being 
with  A.  and  C.^  did  not  run  with  the  land,  and  that  the  action 
could  not  be  maintained  except  for  a  breach  during  the  lifetime 
of  A.'8  wife.  The  present  case  is  like  that  of  assignee  of  a  grantor 
of  a  rent  charge  who  cannot  be  sued  in  covenant,  (c)  At  common 
law,  it  may  be  admitted,  covenants  ran  with  the  land,  but  not  with 
the  reversion.    The  covenant,  however,  must  be  with  parties  who 

(a)  Tliongh    one    may   corenant  nant.  Per  Cur.  42  Edir.  3.  Hil.  19. 

with  another  to  pay  certain  rent  in  The  action  attempted  against   the 

consideration  of  benefit  to  be  de-  pernor  of  the  profits  was    always 

nTcd  nnder  a  third  person,  such  a  debi^  and  the  reason  it  lay  not  was 

coTenant  cannot  run  with  the  land,  that  the  rent  was  freehold.  19  Hen.  6. 

Per  Cwr.  Webb  y.  BmseU^  3  T.B.  393.  29.    Ceiiuique  use  of  a  rent  charge 

Oi)  12  M.  &  W.  129.  executed  by  the  statute  cannot  sue 

{cj  Brewster    v.    KUcherty    Salk.  grantor  on  the  covenant,  for  that 

198.    On  a  feofiment  for  life  re-  remains  with  the  feofiee.     Cooke  r, 

aemng  rent,  grantee  of  reyersion  Herle^  2  Mod.  138. 
could   sue;    and   semhUj   in  cove- 

u  4 
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1^9'        stand  in  some  relation  to  the  land.     It  is  assumed  on  the  other 
Magnay       ^^^^9  that  if  one  of  the  persons  with  whom  the  coTenant  is  made 

AMD  Others    h^s  a  portion  of  the  reversion^  that  is  sufficient     But  it  is  not 
Edwabjos      so.     [^Williams  J.     You  seem  to  assume  that  it  is  clear  that  a 

AW)  Othbm.    covenant  with  a  party  who  has  no  estate  in  the  land  cannot  ruu 
with  the  land :  a  question,  however,  upon  which  there  has  been 
great  controversy.]     It  is  conceived  that  the  covenantee  must 
have  an  interest  in  the  land  at  the  time  of  the  covenant.    There 
are  cases  in  which  it  has  been  held  that  covenants  do  not  run 
with  an  estate  by  estoppel,  but  require  an  actual  estate ;  Nohe 
V.  Awder,  (a)     So  it  has  been  held  that  an  assignee  is  not  liable 
on  a  covenant  to  pay  an  annual  sum  to  a  stranger,  for  it  is 
collateral;    Mayo  v.   Buckhurst  (V)      So  in  a  modern  case, 
it  has  been  held,  that  when  land  is  granted  to  the  defendant 
who  covenants    with    grantor  to   pay   him   and   his   assigns 
an  annual  sum,  it  is  a  covenant  in  gross;  Milnes  v.  Branch,  (c) 
So  it  has  been  held  that  the  assignee  is  estopped,  as  well  as 
the  lessee,  on  a  lease  by  indenture,  from  pleading  non  demisit^ 
because  it  denied  the  lessor's  title ;    Taylor  y.  Needhanu  (d) 
That  implies  that    the  party  who  sues  the  assignee  of  his 
lessee,  on  the  covenants  of  the  lease  must  have  an  estate  at  law. 
IfVittiams  J.  Does  that  do  more  than  show  that  the  assignee 
cannot,  in  such  a  case,  set  up  the  defect  of  lessor's  title  ?]  (e) 
It  implies  that  the  disclosure  of  it  would  be  fatal  to  the  action. 
So  Portmore  v.  Bunn  (f)  implies  that  it  is  necessak^y  in  suing 
an  assignee  to  show  that  covenantee  had  legal  title,     ^^ffilliams 
J.    There  the  strangers  had  no  estate  which  could  enable  them 
to  make  the  grant  to  which  the  covenant  was  annexed ;  and  it 
appeared  on  the  record  that  the  subject-matter  of  the  grant  had 
not  passed  to  the  defendant :  in  short,  he  was  not  an  assignee 
of  the  thing  granted,  for  that  it  never,  in  fact,  had  been  granted. 
But  here  the  land  has  passed  to  the  defendant.]     Only  an  un- 
divided moiety;  for  the  owner  of  the  other  moiety,  Jane  Morgan, 
does  not  demise.     It  has  been  held  that,  on  the  demise  of  an 
equitable  interest,  covenants  do  not  run  with  the  land ;  Whitton 
V.  Peacock,  (y)    According  to  the  argument  on  the  other  side^ 
in  Webb  v.  Russell  {h)^  the  mortgagor  and  mortgagee  leasing, 
and  the  rent  being  secured  to  the  mortgagor,  the  mortgagor 
ought  to  have  been  entitled  to  sue  the  assignee,  but  it  was  held 
that  he  was  not     Here  the  only  persons  who  demise  are  the 

(fl)  Cro.  Eliz.  373.  436.    See  it  (/)  1  B.  &  C.  694. 

cited,Pa/ffierv.^/AiM,2fc>tr.  318.  ^)  2  B.  N.   C.  411.    But    see 

(yi  Cro.  Jac.  438.  Oouldgworth  ▼.  Knight,  11  M.  &  W. 

(c)  5  M.  &  S.  411.  337.,  *^  which  is  not  easily  reconcil- 

r<n  2  Taunt.  278.  able,"    Per  Cur.  Webb  y.  Awten,  7 

(e)  See  Trevivan  y.  Lawrence^  1  M.  &G.  701. 

Salk.276.;Pa/merY.£:Mi7i#,2Str.818.  (A)  3  T.  R.  393. 
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mortgagor  and  mortgagee  of  the  one  moiety,  for  the  owner  of 
the  other  does  not  demise.  According  to  the  general  principle, 
the  rent  follows  the  reversion.  But  here  the  two  lessors  have 
not  the  reversion ;  one  of  them  has  a  reversion  in  an  undivided 
moietj,  the  other  has  none.  And  the  difficulty  is  increased  by 
the  covenants  being  with  the  lessors,  and  a  third  party  who  has 
the  sole  legal  interest  in  the  other  moiety.  [  Cresstoell  J.  There 
is  that  distinction  between  the  present  case  and  fVebb  v.  Russell: 
here  two  of  the  parties  have  the  sole  legal  interest  between 
them.]  But  only  one  of  them  demises.  [^Cresstoell  3 .  Must 
you  not  contend  that  he  could  sue  alone  ?]  That  is  certainly 
contrary  to  fVaJtefieldy.  Brown  (a),  but  that  is  the  only  autho- 
rity against  it,  and  the  reasons  given  for  the  decision  are  very 
unsatisfactory.  And  that  case  also  rather  seems  to  turn  on  the 
question  of  parties  to  actions,  on  which  unfortunately  the  deci- 
sioDs  of  the  Courts  have  not  been  quite  consistent 

Mr.  Kemplay  for  the  other  defendants.  Their  plea  differs 
from  the  other  in  this,  that  it  alleges  that  no  reversion  in  the 
demised  premises  expectant  on  the  determination  of  the  said 
demise  was,  at  the  time  of  the  said  demise,  or  at  any  time  since, 
in  the  said  plaintiffs.  Their  defence  therefore  is,  that  no  re- 
version was  in  the  plaintiffs  at  all,  whereas  the  other  defendant 
pleads  that  there  was  none  in  Sir  W.  Magnay,  one  of  the 
plaintiflk  \JVilUams  J.  But  you  make  the  same  averments  as 
he  does  in  the  former  part  of  your  plea,  which  necessarily 
must  qualify,  and  apply,  the  ktter  part]  The  covenants  be- 
ing joint,  the  reversion  should  be  joint.  It  has  long  been 
settled,  that  where  the  lessor  has  assigned  his  interest  he  has  lost 
his  reversion,  and  cannot  distrain  for  the  rent ;  Parmenter  v. 
Webber,  (b)  And  it  has  lately  been  held  that  the  same  result 
Mows  if  the  lessor,  being  himself  a  termor,  demise  for  the 
vhole  of  the  residue  of  his  term,  at  an  increased  rent,  so  far  at 
least  as  the  new  rent  exceeded  that  originally  received,  (c)  It 
matters  not  that  the  parties  jointly  demise.  There  may  be  a 
demise  without  any  reversion ;  Pollard  v.  Stacey.  {d)  The 
covenant  here  to  pay  the  rent  is  really  in  gross.  Vernon  v. 
Smith  (e)  shows  that  the  interest  of  the  covenantee  must  be 


(a)  MiOi  V.  Ladhroke,  7  M.  &  G. 
218.;  Sorsbiey.  Parke,  12  M.  &  W. 
146. ;  FoUjf  ▼.  AddeTibroke,  4  Q.  B. 
197.;  Bradbum  v.  BotJUld,  14  M.  & 
W.  559.  If  A.  covenant  with  B.  and 
C,  though  C.  do  not  execute,  and 
•ctntllj  dischums  by  deed,  B.  can- 
not sue  alone.  WethereU  y.  Zaw- 
*^  (error),  1  Exch.  135. 

W  8  Taunt,  93.  Preece  r.  Carrie, 
^Bmg.24.    BatseeobflervatioDf  on 


the  latter  case  in  Burton  v.  Barclav^ 
7Bing.751.  ^' 

^  (c)  WoUcutUm  T.  HakewelL  3  M.  & 
G.  257. 

(d)  16  L.  J.  Q.  B.  133.  That  only 
showed  that  use  and  occupation 
could  be  maintained;  which  does 
not  import  a  demise.  In  Oreen  v. 
James,  6M.&  W.  660.,  it  was  held 
that  a  demise  imports  a  reversion. 

(c)  5B,k  Aid.  6. 
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1858.        eo-extensiye  with  the  estate  assigned.   \^fFiUiams  J.  That  refers 
Ma  NAT '      ^  *^®  estate  of  the  assignee.]     The  covenant  cannot  be  in  gross 

AND  Othebs    as  to  the  lessor  and  run  with  the  land  as  to  the  lessee*  [^Cresswell 
Edwards     ^'  Suppose  the  mortgagee  assigned,  would  the  rent  be  lost  ?] 

AND  Othebs.  No :  the  reddendum  would  remain.  [^Cresswell  J.  Then  do  jou 
say  it  is  rent  ?]  Yes*:  and  it  is  incident  to  the  estate  of  the 
legal  owner :  the  other  party  introduced  is  a  stranger.  [_Cres8' 
well  J.  Suppose  the  party  legally  entitled  should  die  ?]  Then 
the  other  could  not  sue.  There  cannot  be  a  covenant  in  gross 
at  one  time,  and  running  with  the  land  at  another.  [Jervis  C.  J. 
Is  that  so  ?  Lessor  seised  in  fee  dies  leaving  rent  in  arrear. 
For  that  rent,  his  executor  can  sue ;  for  the  future  rent,  the  heir.] 
That  is  rather  a  case  in  which  there  are  really  two  covenants, 
or  a  covenant  in  two  parts :  to  pay  the  lessor  or  his  executors  rent 
accruing  due  during  his  life ;  and  to  his  heir  rent  accruing  after- 
wards: just  as  ordinarily  a  covenant  is  to  pay  the  covenantee 
or  his  assigns ;  where  there  are,  in  effect,  covenants  to  pay  the 
covenantee  before  assignment,  and  the  assignee  afterwards; 
Harold  v.  Whitaher.  {a) 

Mr.  J.  Brawn  in  reply,  (b)  No  attempt  has  been  made  on  the 
other  side  to  show  how,  if  their  argument  be  sound,  the  assignees 
can  be  charged  with  these  covenants.  Even  the  rent  could  not 
be  proved  under  the  fiat,  for  how  could  the  value  of  a  rent  sub- 
ject to  proviso  for  re-entry  be  calculated.  And  as  to  the  cove- 
nant for  repairs,  of  course  proof  could  not  be  offered.  The 
bankrupt  is  discharged ;  and  if  the  assignees  are  not  liable  in 
this  action  they  are  not  liable  at  all,  unless  Wakefield  v.  Brown 
be  overruled ;  so  that  they  hold  the  land  discharged  of  all  the 
oovenants,  whether  as  to  rent  or  repiurs.  It  is  not  contended 
that  the  assignees  are  liable  as  assignees  in  bankruptcy,  but  by 
election  of  the  lease  and  the  operation  of  the  assignment  they 
are  liable,  personally,  as  assignees,  even  on  a  covenant  in  gross. 
No  case  has  been  cited  in  which  the  assignee  of  the  term  has 
been  held  not  liable ;  they  have  all  been  cases  as  to  the  estate  of 
the  assignee  of  the  reversion.  Here,  the  defendants  have  the 
legal  estate  from  the  covenantees.  It  is  not  necessary  to  con- 
tend that  the  plaintiffs'  assignees  could  sue  the  defendants. 
It  has  been  assumed  that  covenant  could  not  lie  by  grantee  of 
a  rent  charge,  but  that  is  not  clear.     Milnes  v.  Branch  was  a 


(a)  17L.  J.Q.B.343.  There  the 
covenant  was  to  pay  the  rent  to  the 
mortgagee  daring  the  continuanco 
of  the  mortgage,  and,  after  it  was 
satbfied,  to  the  mor^agor.  HeU 
that  the  oovenant  ran  with  the  land, 
so  that  the  assignee  of  the  mortgagee 
could  sue  the  assignee  of  lessee ;  and 


that  it  did  not  become  a  coTenant 
in  gross  until  the  mortoage  was  sa* 
tisfied.  Semble,  that  this  case  was 
in  favour  of  the  plaintiffi  in  the 
principal  case. 

(6)  Except  as  to  the  above  points, 
JSempfcw  prayed  in  aid  the  aigu- 
ment  of  Willes. 
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case  not  of  grantee  but  asognee,  and  it  was  only  held  that  he         1853. 
could  not  have  debt.     It  is  true  the  cases  have  usually  been       maokat 
determined  on  the  right  to  distrain ;  but  at  common  law  it  is   akd  OrasMa 
conceived  that  the  grantee  could  sue  the  pernor  of  the  profits,      Edwabds 
but  for  the  technical  reason  found  on  the  rent  .being  freehold,    ^^"^  Otbxbi. 
although  perhaps  the  remedy  might  be  by  assize,  (a)    Whether 
Jane  Magnay,  the  owner  of  the  unmortgaged  moiety,  demised,  is 
not  material,  since  it  is  clear  that  the  owner  of  the  mortgaged 
moiety  did.     But  it  is  conceived  that  the  deed  operates  as  a 
demise  by  her  of  her  moiety,  because  that  must  have  been  the 
mtoition  of  the  parties;  and  the  words  will  be  construed  in 
iiirtheranoc  of  that  intention,  especially  as  otherwise  they  will 
be  nugatory;    for  her  consent  to  the  demise   of  the  other 
moiety  would  be  immaterial.  It  is  plain  that  the  lessors  intended 
to  demise  the  entirety.     The  case  is  not  distinguishable  from 
Wakefield  v.  Brown,  (ft) 


(a)  Seenote,  p.  151.  iSmiMff,  assize 
was  the  remedy.  See  87  £dw.  8. 
Midi. ;  30  Assize,  5. ;  13  Assize,  4. ; 
11  Assize,  IS.  In  Brewster  y.  Kid^ 
gSLy  Salk«  198.,  it  was  said  per 
Htit  C.  J.  that  assignee  of  rent 
charge  could  hare  covenant  wainst 
grantor."  46  £dw.  3.  25.  If  one 
granted  land  for  life,  reserving  rent, 
and  grantee  assigned,  and  grantor 
Tt^^ewiertd  for  nonprn/ment,  he  could 
sue  oMaignee  in  debt.    39  £dw.  3. 22. 

Qi)  Assuming  that  JaneJ&iagnay, 
the  owner  of  the  unmortgaged 
moietj,  leased,  the  question  would 
parelj  be  as  to  the  effect  of  the 
joinder  of  the  mortgagor  of  the 
mortgaged  moietj.  But  assuming 
Ihat  Jane  did  not  demise  her  moietj, 
another  question  would  arise  as  to 
the  right  of  the  assignee  of  part  of 
the  rerersion  (or  the  reversion  in 
part,  to  sue  the  assignee  of  the  term 
as  covenants.  Coveuant  held  to  lie 
a^Qst  aasignee  of  part  of  the  pre- 
mises. Congham  v.  King,  Cro.  Car. 
221.;  Brown  v.  Hoare^  Cro.  Eliz.  633. 
And  to  be  maintainable  bj  assignee 
of  part  of  the  reversion.  Hughes  v. 
Roitbotham,  Cro.  Eiiz.  302.  Where 
there  was  a  joint  demise  of  two 
tenements,  and  assignments  bj  se- 
parate deeds  of  the  reversions  (one 
in  fee,  the  other  in  jears),  held  that 
^e  assi^^ee  of  both  reversions  could 
Sue  in  &e  same  action ;  and  though 
it  was  objected  that  he  should  have 
sued  in  separate  actions,  it  was  not 
objected  that  it  must  anjhow  appear 
that  hj  eadi  deed  he  onl j  had  the 
reversioD  in  part.  Pjfot  v.  St.  Johny 
Cro.  Jac  309.  Where  lessor  granted 
one  half  of  the  rerersion  to  K.  and 


the  other  to  L.,  and  thej  joined  in 
covenant  fbr  non-repair,  held  that 
thej  oottld  so  sue.  Kitchen  v.  Budde^ 
1  Lev.  10|9.  Where  a  lessee  had  as- 
signed his  whole  term  to  the  de- 
fendant, rendering  rent,  and  brought 
debt  for  rent,  reeved,  ver  Cwriam^ 
that  it  was  reitf,  althouen  the  plain- 
tiff had  no  reversion,  and  recoverable 
bj  name  of  rent  on  the  contract; 
and,  moreover,  that  if  the  defendant 
had  assigned  the  term  to  another, 
debt  would  lie  agunst  the  second 
assignee  bj  the  original  assignor. 
Newcomb  v.  Harvey y  Carth.  161. 
Where  the  assignee  of  the  reversion 
sued  assignee  of  lessee,  the  lauds 
being  in  Ireland,  and  the  covenant 
to  paj  the  rent  in  London,  the  ques- 
tion of  venue  being  raised  bj  de- 
murrer, it  was  argued  for  the  plain- 
tiff that  the  action  was  founded  on 
the  exprese  covenant,  and  that  not 
on  prioritj  of  estate  alone.  The 
Court  inclined  against  the  plaintiff. 
Barker  v.  Darner,  Carth.  182.  The 
principles  of  these  cases  have  been 
recognised  as  modem  authorities. 
Thus  in  Holford  v.  Hatch,  Dough 
186.,  it  was  said,  per  Btdler  J.,  **If 
reversioner  assign  his  reversion  for 
a  certain  number  of  jears,  the  as- 
signee can  sue  on  the  covenant, 
although  he  be  onlj  assignee  of  part 
of  the  lessor's  interest.**  So  in  i'a/- 
mer  v.  Edwards,  Dougl.  18.,  it  was 
held  that  where  "  termor's  lessee  had 
assigned  to  one,  reserving  rent  to 
himself,  the  assignee  of  termor*s  re- 
version coidd  sue  the  second  as- 
signee of  lessee's  assignee  on  tiie 
covenants.  In  a  8ub6e(|uent  case  it 
was  said,**  covenant  agtmsi  asrignee 
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JfiBVis  C.  J.  now  delivered  judgment.  We  have  conndcred 
this  case,  and  do  not  propose  to  enter  into  any  examination  of 
the  authorities  and  principles  by  which  it  may  be  governed. 
The  question  is  on  the  record ;  and  we  think  we  are  bound  by  the 
decision  of  the  Court  of  Queen's  Bench  in  the  case  of  WakeJUld 
V.  Brown,  which  is  expressly  in  point.  1£  we  were  to  dedde 
for  the  defendants,  the  plaintiff,  fortified  by  that  case,  would  of 
course  bring  a  writ  of  error ;  and  if  that  case  cannot  be  sup- 
ported, it  can  be  reviewed  in  a  court  of  error.  Under  these  cir- 
cumstances we  think  it  would  be  disrespectful  to  a  court  of 
co-ordinate  jurisdiction  not  to  defer  to  that  case,  and  there- 
fore, upon  thb  authority,  we  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintifis. 

Attorneys,  fFeir  Sf  Smith,  and  Linhlaters. 


differs  essentially  from  a  personal 
contract ;  it  is  a  real  contract,  and 
founded  on  privitj  of  estate ;  and 
if  collateral,  the  assignee  cannot  be 
sued.**  iS(^oeiuoiiT.  Zom^ard,  2  East, 
579.  In  a  later  case  it  was  said, 
ner  Ckrtam,  covenant  will  lie  both 
oy  and  against  assignee  of  reversion 
of  part  of  the  premises  (plaintiff 
being  the  tenant  in  common  of  an 
undivided  moiety),  and  that  the  se- 
verance of  the  estate  did  not  take 
away  mutual  remedies,  the  statute 
makmg  no  material  difference  be- 
tween assignee  of  the  term  and  of 
the  reversion.  Twffnamv.Pichard^ 
2  B.  &  A.  105.  The  converse  was 
afterwards  held,  that  tenant  in  com- 
mon of  an  undivided  moiety  of 
lessee's  interest  was  liable  on  the  co- 
venants. Merceran  v.  Dowson^  5  B. 
&  C.  479.  So  it  hos  been  laid  down, 
"  it  is  not  necessary  that  the  plaintiff 
should  be  assignee  of  the  whole  of 
the  reversion  to  enable  him  to  sue 
covenants  incident  to  such  rever- 
sion ;  but  if  lessor  grant  the  rever- 
sion for  a  limited  time  only,  it  will  en« 
able  the  assignee  to  sue  as  reversioner 
on  the  covenants  incident  to  the 
reversion.*'  Per  Tindcd C.J.  Bur^ 
ton  V.  Barday^  7  B.  758.  In  a 
subsequent  case,  where  executors 
of  a  termor  sued,  on  a  deed  by  which 
he  had  assigned  the  term  to  de- 
fendant, rendering  rent,  a  plea  that 
the  termor  reserved  no  reversion 
was  held  bad ;  and,  per  Curiam^  the 
payment  is  not  in  gross,  but  is  in 
the  nature  of  rent;  where  all  the 
term  is  assigned,  a  gross  sum  re- 
served periodically  to  the  assignor, 
is  in  the  nature  of  rent ;  and  plain- 
tiffs do  not  sue  as  assignees  of  the 


reversion  but  on  privity  of  contnct» 
as  personal  representatives  of  the 
termor.  Bakery.  Gostling^  I  B.}^.C. 
19.  In  a  case  where  debt  was  brought 
against  assignee  of  part  of  the  pre- 
mises, it  was  said,  ''this  raises  the 
difficult  ^uestion^  whether  there  ex- 
ists privity  of  estate  in  respect  of 
the  whole  of  the  land,  by  the  assign- 
ment of  part  only  ;**  and  the  Court 
declined  to  decide  it,  but  determined 
against  the  plaintiff  on  a  traverse 
that  the  estate  had  come  to  the  de- 
fendant, and  left  him  to  place  it 
upon  the  record  if  he  pleased,  so  as 
to  raise  it  in  such  a  way  that  it 
could  be  taken  into  a  court  of  error. 
It  was  there  said,  ''The  action  of 
debt  a^nst  the  assignee  depends 
on  privity  of  contract  being  trans- 
ferred to  the  assignee  by  reason  of 
the  privity  of  estate;  that  is,  by 
reason  of  tlie  plaintiff  being  land- 
lord, and  defendant  tenant,  of  the 
same  land.**  Per  Tindal  C.  J,  Cur- 
tis  V.  Spitty,  1  B.  N.  C.  760.  See 
Wilkinson  v.  Hall,  3  B.  N.  C.  508. 
In  an  action  against  assignee  of  les- 
see, on  a  plea  in  abatement  that 
the  estate  vested  in  him  jointly  with 
another,  it  was  said,  per  Curiam, 
"the  defendant  did  not  take  pari 
only ;  he  is  seised  i>0r  my  et  per  tout 
of  all.**  Heap  v.  Livingstom,  1 1 M.  & 
W.  896.  Supposing^  either  that 
owners  of  both  moieties  leased,  or 
that  the  covenants  might  run  on  a  de- 
mise by  one,  the  question  is  as  to  the 
joinder  of  the  mortgagor,  as  to  which 
see  Yard  v.  Eland,  Garth.  462.  cited 
per  Parke  J.,  WiUs  v.  Nurse,  1  A.& 
£•  68.  See  also  CardweU  t.  Lucas, 
2  M.  &  W.  584. ;  Cooch  v.  Good- 
man. 2  Q.  B.  584. 
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MEEUS  V.  THELLUSSON.  Exchequbb. 

April  24, 

Coram  Pollock  C.  B.,  Parke  B.,  and  Martin  B.  toa^^^^S 

rp  set  Up  non-ser- 

1  HE  declaration  was  upon  a  judgment  of  the  Tribunal  of  ^^  ®^  procew 

Commerce  of  Brussels,  recovered  the  27th  July,  1852,  an  action  on  a 

Plea,  that  the  action  in  the  Tribunal  of  Commerce  was  an  ^«re»gn  judg. 

xnent,  alleeed 

action  commenced  according  to  the  laws  then  and  still  in  force  that  the  ori. 
in  the  kingdom  of  Belgium,  by  process  or  summons ;  that  the  fcti^n^"**  ^^ 
defendant  was  not,  at  the  commencement  thereof  or  afterwards,  a  bUl  of  ex- 
Dp  to  and  after  the  recovery  of  the  judgment,  resident  or  domi-  ^pte§^i^^e 
ciled  within  the  jurisdiction  of  the  said  court,  nor  had  he  during  country  wjiere 
all  that  time  or  any  part  thereof  any  property  there,  nor  was  wM^:^OTer^ 
he  a  native  of  Belgium ;  that  he  was  not  served  with  process  *pd  made  pay- 

Tj  t.  iji-i_/»«j  X    aWe  at  a  certain 

or  summons,  nor  did  he  appear,  nor  had  he,  before  judgment,  place  there ; 

Dotice  or  knowledge  of  any  process  or  summons,  or  of  any  pro-  that  by  the  law 

ceedmg  in  the  action,  or  any  means  of  defending  himself.  where  a  billw' 

Replication,  that  the  judgment  was  founded  upon  a  bill  of  J^^'^  ^^' 

exchange  drawn  in  Belgium,  according  to  the  laws  in  force  in  cular  place, 

that  kingdom,  by  Augustin  Maleck  de  Weithenfels,  upon  and  tT^^^^^' 

accepted  by  the  defendant,  for  22,800  francs,  payable  at  the  relating  to  the 

house  of  Mr.  Van  Wymelbeke  Vercanteren  at  Bruges,  in  the  the'dom1cU™df 

said  kingdom ;  and  that  the  bill  was  indorsed  to  the  plaintiff,  the  acceptor ; 

and  not  paid.     That  the  defendant,  at  the  time  of  his  accepting  ^^^  law, In 

the  bill,  resided  in  the  said  kingdom,  to  wit,  at  the  house  of  the  actions  on  such 

said  Van  Wymelbeke  Vercanteren,  and  such  was  the  last  domi-  process  at  the 

cile  and  residence  of  the  defendant  in  Belgium.     '*  That  by  the  domicile  wgood 

f  service ;  and 

law  of  Belgium,  where  a  bill  is  accepted  payable  at  a  particular  that  process 

place,  such  place  may  for  all  purposes,  and  in  all  actions  re-  Jh"de^^anr 

lating  to  such  bill,  be  deemed  the  elected  domicile  of  the  accep-  in  the  foreign 

tor ;"  and  that  the  process  or  summons  in  the  plea  mentioned  J^g  to'ti^e^hlw 

was  duly  served  upon  the  defendant  at  the  above  mentioned  of  the  country, 

house  where  the  bill  was  made  payable,  by  leaving  and  deliver-  J[^erment  L  to 

ing  the  same  at  such  house  for  him,     **  That  by  the  law  of  Bel-  the  foreignjaw 

gium  and  the  practice  of  the  said  court,  in  an  action  against  understood  to 

the  acceptor  of  a  bill  of  exchange  made  payable  at  a  particular  ^^  |®^** 

place,  leaving  and  delivering  the  process  or  summons  by  which  time  of  the  ac- 

ihe  action  is  commenced,  at  the  last  residence  or  domicile  of  this  tSuhcTcourt 

acceptor,"  is  good  service  to  found  the  jurisdiction,  &c. ;  and  could  not  infer 

that  the  issuing  of  the  said  process  or  summons  were  in  all  the  Uw  at^St 

thiogs  in  accordance  with  the  law  of  Belgium  and  the  practice  time.  —  Dubi- 

of  the  said  court,  and  according  to  such  law  and  practice  the  c.V  **"^^^^ 
judgment  was  good,  &c. 
Demurrer,  and  joinder. 
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1858.  Mr.  fFUles  in  support  of  the  demurrer. — The  replication  does 

2f^ug        not  allege  that  the  Belgian  law  relative  to  the  eervioe  of  process 
V-  at  the  defendant's  hoase^  was  the  law  which  prevuled  in  that 

country  when  the  defendant  accepted  the  bill  It  is  consistent 
with  the  language  of  that  averment,  that  the  law  was  then  dif- 
ferent»  and  was  changed  afterwards,  and  before  the  action  was 
brought  [^Pottock  C.  B.  This  is  mere  special  demurrer ;  a  mere 
^'then  and  there  objection."  Parke  B.  It  seems  to  me,  on 
the  contrary,  to  be  a  matter  of  substance  to  show  what  was 
the  law  at  the  time  when  the  bill  was  accepted.] 

Mr.  M.  Smith  was  then  called  upon  in  support  of  the  replica- 
tion.— The  Court  will  not  presume  that  a  change  in  the  law  took 
place  between  the  times  of  the  acceptance  and  the  conmience- 
ment  of  the  action.  If  this  objection  is  to  prevail,  all  the  evils 
of  the  recently  abolished  system  of  pleading  will  be  revived. 

Ju4pmt  Pollock  C.  B.  I  cannot  say  I  agree  entirely  with  my  learned 
brothers ;  but  they  are  of  opinion  that  this  objection  is  valid, 
and  I  will  not  dissent  from  thencL  I  think,  however,  that  if  we 
are  to  carry  into  effect  the  recent  changes  in  pleading,  we  must 
lead  pleadings  as  reasonable  men  should,  who  desire  to  ascertain 
the  real  meaning  of  them.  I  cannot  think  that  this  statement 
respecting  the  law  of  Belgium  was  not  intended  to  apply  to  its 
state  at  the  time  of  the  acceptance  of  the  bill,  as  well  as  to  the 
time  of  the  action  brought. 

Parke  B.  I  should  draw  the  opposite  conduuon.  I  should 
say  that  the  pleader  had  not  dared  to  state  that  the  law  was  at 
the  time  of  the  acceptance  the  same  as  he  states  it  is  now. 
I  do  not,  however,  express  any  opinion  as  to  whether  the  repli- 
cation is  bad,  reading  it  as  I  do :  but  if  you  can  amend,  you 
had,  probably,  better  do  so. 

Mr.  Smith  elected  to  amend ;  but  applied  to  do  so  instantery 
and  proceed  with  the  argument.  He  referred  to  the  222nd 
sect,  of  the  Common  Law  Procedure  Act 

Mr.  WiUes  objected. 

Pabke  B.  The  defendant  must  have  an  opportunity  of  con- 
sidering what  he  will  do  with  the  amended  replication.  You 
can  only  amend  on  the  usual  terms. 

Per  Curiam. — To  amend  in  three  days ;  otherwise. 

Judgment  for  tiie  defendant. 
Attorney,  SiroughilL 
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' 1 ' 

BARTLETT  v.  HOMES. 
Coram  Jebvis  C,  J.,  Cbesswell  J.,  and  Williams  J.  ^rSa' 

"pv  April  28. 

UECLiARATION  atated  that,  whereas  before  and  at  the  DecUratioa  on 
time  of  the  making  of  the  contract  by  and  between  the  de-  SS°*Ij^ff 
fendant  and  the  plaintiff  hereinafter  next  mentioned,  the  plain-  would  sell  to 
tiff  had  purchased  of  certain  persons  trading  under  the  style  of  ^^"^ held" 
Messrs.  Hall,  Holcroes»  and  Pearson  a  certain  quantity,  to  wit,  by  third  par- 
1000  tons  of  grey  forge  pig  iron,  of  2240  lbs-  to  the  ton,  which  JSiJ  ofuie  *" 
the  said  Messrs.  Hall,  Holcross,  and  Pearson  then  held,  at  the  pi«»tiff;  and 
of  the  plalntifl^  and  which  they  were  then  under  engage-  were  hound  to 


ment  to  deliver  to  the  order  of  the  plaintiff,  free  of  all  chanre,  ^fi*^*^'  ^  **» 

i.  ,   .  ,  .      order,  on  pre- 

mto  boats,  on  presentatum  of  a  certain  warrant  or  document  m  aentatum  of  a 
writing  which  they  had  theretofore  given  and  handed  over  to  the  S^^7*'^"«id 
plaintiff,  stating  the  facts  hereinbefore  mentioned,  to  wit,  that  indorse  to  the 
the  said  Messrs.  HaU,  Holcross,  and  Pearson  then  held  the  said  t^^jj^o  «* 
pig  iron  at  the  disposal,  in  manner  and  form  aforesaid,  of  the  ^  enahie  him 
pkdntifi^  to  be  delivered  to  his  order  as  aforesaid,  on  presentation  ir^f^^    ^ 
of  that  document  duly  indorsed  by  the  plaintiff,  all  which  said  ^^<^  parties. 
several  facts  were  then  well  known  to  the  defendant,  and  there-  that  plaintiff 
upon,  heretofore,  in  consideration  that  the  plaintiff  at  the  defen-  ^  "^  indorse 
dant's  request  would  sett  to  the  defendant  the  said  1000  tons  of  pig  the  defendant 
iron  at  2240  lbs.  the  ton,  so  held  as  aforesaid  by  the  said  Messrs.  ^^'^^j^*^ 
Hall,  Holcross,  and  Pearson,  at  the  disposal  of  the  plaintiff  as  cooid  have  oh- 
aforesaid,  and  would  endorse  over  to  the  defendant  the  said  warrant  ^^\f^l^' 
or  document  in  writing y  so  as  to  enable  the  defendant  to  receive  the  uid  iron,  and 
Bidd  1000  tons  of  iron  as  aforesaid  from  the  said  Messrs.  Hall,  and  coniT  Lye 
Holcross,  and  Pearson  instead  of  the  plaintiff,  he  the  said  de-  obtained  de- 
fendant then  promised  the  plaintiff  to  pay  him  for  the  same  the  iro^On  pleas 
snm  of  5000/.  in  manner  following,  that  is  to  say,  2000^  part  ^^«nu>g 
thereof  in  cash  on  the  14th  day  of  February,  A.  D.  1863,  and  ments.— ^e&/, 
the  residue  in  certain  bills  of  exchange,  to  be  handed  over  ^-J^atthe 

t     ^  nrstwas  sus- 

in  that  behalf  by  the  defendant  to  the  plaintiff.    And  the  tained  hy  proof 

plamtiff  avers  that  he  the  plaintiff  did  then  sell  to  the  de-  t^^'^f"^' 

fendant  the  said  1000  tons  of  pig  iron  at  2240  lbs.  the  ton  Hvery  of  the 

as  aforesaid,  and  on  the  terms  aforesaid,  and  did  then  indorse  de^duiL    ^ 

ooer  to  the  defendant  the  said  warrant  or  document  in  writing,  so  2*  That  the 

«**«>•>  •        I  •  w  n  r\r\^\  ^  •         second  was  sus* 

eLM  to  enable  the  defendant  to  recetve  the  said  1000  tons  of  iron  tained  hy  eyi- 

from  the  said  Messrs.  Hall,  Holcross,  and  Pearson  as  aforesaid,  ^^^  ^^^ 

instead  of  the  plaintiff,  and  the  defendant  did  accordingly  then  iron  were  ready 

become  such  purchaser,  and  did  then  take  the  said  bargain  and  ^^^^j!^^-^^ 

on  ddivtry^ 
Ae  wuramt    d.  That  a  yerdict  for  the  amount  of  the  porchase-money  unpaid  was  right    4.  That 
an  ahsolnte  refusal  to  deliyer  the  iron  after  suit,  could  not  be  given  in  evidence  in  mitigation  of 
dttBigcs. 
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1853.         benefit  thereof,  and  could  and  might  have  duly  obtained  the 
Babixbtt      ^Jcliv^T  ♦<>  1*™  the  defendant  of  the  said  1000  tons  of  iron  firom 
V.  the  said  Messrs.  Hall,  Holcross,  and  Pearson,  according  to  the 

tenor  and  effect  of  the  Bsad  document  so  indorsed  to  him  by  the 
plaintiff  aforesaid ;  and  although  the  defendant  then,  in  part 
performance  of  his  said  contract,  handed  over  to  the  plaintiff 
certain  bills  of  exchange  as  and  for  and  in  discharge  of  the  Kud 
residue  of  the  said  sum  of  6000/.,  which  the  plaintiff  then  ac- 
cepted from  the  defendant  accordingly,  yet  the  defendant  did 
not  nor  would  on  the  said  14th  day  of  February,  a.  b.  1853, 
nor  at  any  other  time  before  or  since  that  day,  pay  to  the  phdn- 
tiff  the  stud  sum  of  2000/.  in  cash,  nor  hath  he  at  any  time  paid 
any  part  thereof  to  the  plaintiff,  and  the  same  sum  of  2000iL  re- 
mains wholly  due  unpaid  from  the  defendant  to  the  plaintiS 
And  the  plaintiff  also  sues  the  defendant  for  money  payable 
by  the  defendant  to  the  plaintiff  for  goods  barguned  and  soM 
by  the  plaintiff  to  the  defendant,  and  for  goods  sold  and  deli- 
Tcred  by  the  plaintiff  to  the  defendant,  and  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated 
between  them ;  and  the  plaintiff  claims  ZOOOL  And  the  plain-- 
tiff  also  sues  the  defendant;  for  that  the  defendant  detained 
from  the  plaintiff  his  goods,  that  is  to  say,  1000  tons  of  iron ; 
and  the  plaintiff  claims  a  return  of  the  last-mentioned  goods  or 
their  value,  and  100/.  for  their  detention* 

The  defendant  first  pleaded  as  to  the  first  count,  that  he  did 
not  promise  as  therein  alleged.  Secondly  (as  to  the  same 
count),  that  the  plaintiff  had  not  purchased  from  the  persons 
trading  under  the  style  of  '*  Messrs.  Hall,  iSolcross,  and 
Pearson,"  the  iron  in  that  behalf  mentioned  in  manner  and 
form  as  in  the  said  first  count  alleged.  Thirdly  (as  to  the 
same  count),  that  the  plaintiff  did  not  sell  to  the  defendant  the 
said  iron  on  the  said  terms,  in  manner  and  form  as  in  the  said 
first  count  alleged.  Fourthly  (as  to  the  same),  that  the  plaintiff 
did  not  indorse  over  to  the  defendant  the  said  warrant  or  document 
in  writinffy  so  as  to  enable  the  defendant  to  receive  the  said 
iron  from  the  siud  Messrs.  Hall,  Holcross,  and  Pearson,  inste;id 
of  the  plaintiff,  in  manner  and  form  as  is  in  the  said  first  count 
alleged.  Fifthly  (as  to  the  same),  that  the  defendant  did  not 
become  the  purchaser  of,  or  take,  the  bargain  therein  mentioned, 
as  therein  alleged.  Sixthly  (as  to  the  same),  that  he  (the  de- 
fendant) could  notf  nor  might  he  have  obtained^  duly  or  otherwise, 
nor  did  he  at  any  time  obtain,  the  delivery  to  him  (the  defendant),  or 
to  any  one  on  his  behalf,  of  the  said  1000  tons  of  iron  or  any 
jNirt  thereof,  from  the  said  Messrs.  Hall,  Holcross,  and  Pearson, 
according  to  the  tenor  and  effect  of  the  said  document,  as  is 
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aboY^  ia  the  stud  first  count  allied.     Seventhly  (as  to  the         18^3. 
plaintiff's  ckdm  in  respect  of  goods  bargained  and  sold,  and  sold      bartlbtt 
and  deUvered,  and  upon  accounts  stated),  that  he  never  was        ^  v. 
indebted  as  alleged.     Eighthly  (as  to  the  plaintiff's  claim  in 
respect  of  goods  bargained  and  sold),  that  the  plaintiff  was  not 
ready  or  willing  to  deliver  the  goods  so  bargained  and  sold,  or 
any  part  thereof,  although  requested  by  the  defendant  so  to  do ; 
and  although  the  defendant  hath  always  been  ready  and  willing 
to  accept  and  pay  for  the  same,  according  to  the  true  intent  and 
meaning  of  the  said  bai^un  and  sale,  and  although  a  reasonable 
time  for  the  delivery  thereof  had  elapsed  before  the  commence- 
ment of  this  suit ;  but  to  deliver  the  same,  the  plaintiff  hath 
hitherto  wholly  neglected  and  refused.     Ninthly  (as  to  the 
jdaint^fiffl  claim  in  respect  of  goods  baiguned  and  sold),  that  the 
said  goods  were  bargained  and  sold  under  a  contract  to  deliver 
them  to  the  defendant  at  any  time  within  two  months  from  the 
baigain  and  sale ;  that,  on  several  occasions  within  the  said  last 
mentioned  two  months  and  before  the  commencement  of  this 
suit,  the  defendant  required  that  the  said  goods  should  be 
delivered  to  him,  and  that  the  plaintiff,  as  well  as  certain  per- 
sons trading  imder  the  style  of  Messrs.  Hall,  Holcross,  and 
Pearson,  and  to  whom  the  defendant  was  referred  by  the  plaintiff 
in  that  behalf,  have  always  hitherto  neglected  and  refused  to 
deliver  up  to  the  defendant,  or  any  one  on  his  behalf,  the  said 
goods  so  bargained  and  sold,  or  any  part  thereof,  on  the  terms 
of  the  said  bargain  and  sale  or  otherwise;   and  that  the  de- 
fendant never  has  derived  any  benefit  whatever  from  the  said 
bargain  and  sale,  (a)    Tenthly  (as  to  the  last  count),  that  he  did 
not,  nor  doth  he  detain,  the  said  goods  or  any  of  them,  in 
manner  and  form  as  in  the  said  last  count  is  alleged.    Eleventhly 
(as  to  the  last  count),  that  the  goods  in  the  last  count  men- 
tioned were  not,  nor  are  they,  nor  was,  nor  is,  either  of  them, 
or  any  part  thereof,  the  goods  of  the  plaintiff,  as  in  the  said  last 
count  alleged.     On  this  plea  issue  was  taken,  in  the  form  given 
by  the  statute.     And  as  to  the  9th  plea  of  the  defendant  the 
plaintiff  says,  that  the  said  goods  were  not  bargained  and  sold 
under  a  contract  to  deliver  them  to  the  defendant,  at  any  time 
within  two  months  from  the  bargain  and  sale ;  nor  did  the  de- 
fendant, within  the  said  last-mentioned  two  months,  or  on  any 
occasion,  request  or  require  that  the  said  goods  should  be  de- 
livered to  him ;  nor  did  the  plaintiff,  nor  the  persons  trading 
under  the  style  of  Hall,  Holcross,  and  Pearson,  or  any  or  either 

(a)  SupposiDg  a  sale,  quare  wbe-  passed  to  the  defendant.  Milgaie  ▼. 
wx  these  pleas  would  have  been  any  KehUe^  3  M.  &  G.  100.  OiUard  v. 
inswer,  for  the  property  would  have     Brittain^  8  M,  &  W.  575. 
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6f  them^  neglect  or  refuse  to  deliver  up  to  the  defeiidant,  or  to 
any  one  in  his  behalf,  the  said  goods  so  bargained  and  sold^  or 
any  part  thereof,  on  the  terms  of  the  said  baigun  and  sale  or 
otherwise,  in  manner  and  form  as  in  the  said  ninth  plea  is 
alleged.     On  this  replication  the  d^endant  joined  issue. 

The  cause  was  tried  at  the  Lent  Assizes  at  Gloucester,  before 
Mr.  Justice  fFtUiams.  The  contract  was  proved  as  laid.  It 
was  also  proved,  that  the  specified  quantity  of  iron  was  held  at 
plaintiff's  disposal  as  alleged,  though  no  specific  iron  had  been  ap- 
propriated (a),  and  that  he  indorsed  the  warrant  to  defendant  as 
alleged.  It  was  further  proved  that  the  defendant,  on  the  18  th 
of  February,  presented  the  warrant  to  the  parties  who  held  the 
iron,  who  were  ready  and  willing  to  deliver  it  to  defendant  on  his 
delivering  the  warrant  up  to  them,  but  that  he  declined  to  part 
with  it  until  the  iron  was  delivered.  This  they  refused,  and  the 
iron  was  retained.  Since  the  action,  defendant  had  demanded 
the  iron,  tendering  the  warrant,  but  it  was  withheld ;  and  the 
amount  remuning  unpaid  had  never  beien  obtained  by  him.  The 
jury  found  for  the  pliuntifF,  damages  2000/.;  the  learned  judge 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit,  or  a  ver- 
dict on  the  fourth  or  sixth  plea,  or  to  reduce  the  damages  to  one 
diilling.  Mr.  Keating^  this  term,  accordingly  moved  and  ob- 
tained a  rule  to  enter  a  verdict  on  the  sixth  plea  (&),  or  reduce 
the  damages,  with  leave  to  the  plaintiiF  to  move  for  judgment 
non  obstante  veredicto  (in  the  event  of  the  plea  bdng  held  to  be 
proved),  on  the  ground  of  its  raising  an  immaterial  issue. 

Mr.  Alexander  and  Mr.  Gray  now  showed  cause.  The 
plaintiff  had  a  clear  right  of  action  on  the  14th  of  February  for 
2000/.,  according  to  the  contract,  which  provided  that  the 
money  was  to  be  paid  on  that  day ;  whereas  the  presentation 
of  the  delivery  order  might  not  have  taken  place  until  after- 
wards ;  Pordage  v.  Cole,  (c)  This  principle  has  been  carried 
out  in  a  case  not  dissimilar  from  the  present,  where,  on  a  con- 
tract of  sale  of  land,  the  abstract  to  be  delivered  in  October, 
1844,  and  the  money  paid  in  1848,  it  was  held  that  the  de- 
livery of  the  abstract  was  not  a  condition  precedent  to  the  re- 
covery of  the  money;  Dicker  v.  Jackson,  (d)  This  is  not  a  case 
in  which  all  the  rights  of  the  parties  could  possibly  be  dctermmed 


(a)  So  that  the  property  therein 
never  passed  to  plaintiff  or  the  de- 
fendant, and  the  law  as  to  goods 
sold  would  not  applj. 

(b^  The  Court  were  clearly  of 
opinion,  that  the  fourth  plea  only  put 
in  issue  the  indorsement  of  the  war- 
rant.    An  affirmative  plea  plainly 


stotin;;  the  truth,  that  defendant  pre- 
sented the  order,  and  that  deUrery 
of  the  iron  was  refused,  would  hare 
raised  the  question  more  clearlr,  on 
the  traverse  that  defendant  did  not 
present  the  warrant  modo  et  ^ofma.'J 

[c)  1  Saund.  302. 

;rf)  6  C.  B.  103. 
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in  this  actions  and  defendant  cannot  raise  the  question  as  a  defence* 
in  an  action  for  the  moneyi  but  is  left  to  his  crosa^^aotioui  or  a  suit 
in  equity.     Where  one  had  sold  500  tons  of  iroui  stacked  m  his 
wharf,  receiving  bills  for  the  amount,  gave  a  document  under- 
taking to  deliver  it  to  bearer,  he  (vendor)  "  having  been  paid 
for  the  flame;''  the  bills  being  dishonoured,  and  the  iron  mort- 
gnged,  and  the  vendor  refusing  to  deliver  it  to  the  mortgagee^ 
the  latter  was  held  entitled  to  sue  in  equity  to  compel  the  deli- 
very, and  a  demurrer  for  want  of  equity  was  overruled ;  Pooley 
V.  Budd.  (a)    It  is  true  that  there  was  a  specific  and  ascertained 
parcel  of  iron,  the  property  in  which  had  passed  to  the  vendee, 
and  in  the  present  case  it  was  not  so,  but  it  is  conceived  that 
does  not  moke  any  di£rerence  in  principle,  {h)     [  Williams  J» 
It  may  be  contended  here,  that  if  the  facts  did  not  amount  to  a 
defence,  yet  that  they  might  be  given  in  evidence  in  mitigation 
of  damages ;    Mondel  v.  Steeh  (c)]     The  principle  of  that  case 
applies  only  where  it  is  a  mere  question  as  to  the  value  of 
goods   sold  or  work  done,  and  the  question  is  only  one  of 
damage.     Here  there  is  a  special  contract  to  pay  a  sum  of 
money  on  a  certain  day ;  and  if  the  right  of  action  were  then 
vested,  the  damage  must  necessarily  be  for  the  whole  amount. 
The  contract  is  one  substantially  for  the  sale  of  goods,  the  price 
to  be  paid  before  delivery,  and  there  may  be  a  sale  of  goods, 
although  the  vendor  has  them  not  at  the  time  of  sale.  (</)    If 
80y  d,  fortiori^  his  right  of  action  for  the  price,  where  it  is  to  be 
paid  before  delivery,  cannot  be  affected  by  anything  happening 
afterwards.     Secondly,  assuming  that  the  power  of  obtaining 
the   iron  was  a  condition  precedent,  the  defendant  had  the 
power,  and  the  plea  was  disproved.     The  defendant ''  could  and 
might''  have  obtmned  the  iron,  had  he  done  what  he  was  bound 
to  do,  and  delivered  up  the  warrant.     Presentation  means  deli- 
very in  this  case,  for  it  is  to  be  construed  accordbg  to  the 


wa^ 
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(a)  14  Beay.  34.  It  liad  been  be- 
fore decided  that  a  vendor  who  had 
reoeiTed  bills  of  exchange  which  he 
had  Degotiated,  but  which  were  Ijing 
protested  for  nonpajment  in  the 
nands  of  his  agent,  could  recover  for 
the  price  without  delivering  the  bills ; 
and  that  if  thej  were  not  rraelivered, 
the  vendee's  remedy  was  in  equitj. 
Hodmen  t.  Mendizabal^  10  Nloorc, 
477. 

(6)  Sed  quare.  Vide  poit^  p. 
168. 

(0  8  M.  &  W.  858. 

(iQ  Provided  there  be  a  sale  of 
ipeeifie  goods,  the  fact  that  the  ven- 
dor nad  them  not  at  the  time  of  sale 


would  be  no  onswer  t-o  a  count  for 
goods  bargained  and  sold.  Per  Pat" 
teiOH  J.  14  L.  J.  Q.  B.  43.  But 
here  there  was  not  such  a  sale ;  and 
on  a  special  count  the  plaintiff  must 
have  averred  that  he  was  ready  and 
willing  to  deliver  the  goods^  which 
would  import  that  he  was  able.  And 
it  has  been  held  a  good  plea  that  the 
vendor  was  not  the  owner,  and  that 
the  purchaser  had  been  compelled 
to  paj  the  party  who  u)a$,  Auen  ▼. 
Hopkins,  18  M.  &  W.  94.  But  it  is 
no  evidence  under  the  general  issue 
that  vendor  was  not  the  owner* 
WMer  V.  Mellor^  11  Q.  B.  478. 
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1853.        ordinary  mercantile  analogies  drawn  from  bUls  of  exchange  or 
Babtlbit     bfti^^^^*  cheques.     No  one  would  pay  a  bill  or  a  cheque  before 
V.  It  was  delivered  up :  It  might  be  relndorsed  or  redelivered^  and 

^'"^  the  lawful  holder  or  bearer  would  have  a  right  to  demand  pay- 
ment. So  here ;  If  the  holders  of  the  Iron  had  delivered  it 
before  receiving  the  warrant.  It  might  have  been  retransferred, 
and  again  presentedi  by  some  one  who  would  be  entitled  to 
receive  the  Iron  ''on  presentation"  of  the  warrant  The  plain tifik 
cannot  be  affected  by  the  wrongful  act,  either  of  the  parties 
holding  the  Iron,  or  the  party  presenting  the  warrant ;  and  the 
refusal  of  the  latter  to  deliver  up  the  warrant  before  receiving 
the  iron  was  as  wrongful  as  would  have  been  their  refusal  to 
deliver  up  the  Iron  upon  receiving  the  warrant.  The  defendant 
had  the  power  legally  and  rightfully  of  obtaining  the  iron. 
{^Cresswell  J.  The  effect  of  the  transaction  appears  to  be,  that 
the  parties  holding  the  Iron  agree  to  deliver  it  to  any  body  the 
original  owner  shall  order  them  to  deliver  It  to.  Does  he  order 
them,  until  a  written  order  be  placed  In  their  hands  for  that  pur- 
pose, provided  he  be  not  personally  present  to  speak  the  order 
himself  by  word  of  mouth  ?]  Moreover,  the  parlies  holding  the 
iron  would  be  entitled  to  have  the  warrant  delivered  to  them 
to  ascertain  Its  genuineness,  as  a  broker  would  be  entitled, 
and  indeed  bound  to  demand  it  for  the  same  purpose.  Before 
delivery  they  must  have  It,  In  order  to  examine  the  authenticity 
of  the  signature.  And  after  delivery  it  would  be  their  only 
voucher  for  the  delivery  of  the  iron.  The  holders  of  the  Iron, 
on  behalf  of  the  plaintiffs,  were  therefore  '*  ready  and  willing**  to 
deliver  It  to  the  defendants ;  so  that  even  If  this  were  a  con- 
dition precedent ;  It  Is  performed ;  and  whether  It  be  so  or  not, 
the  defendant  is  liable  to  the  full  amount  he  had  contracted 
to  pay. 

Mr.  Keating  and  Mr.  Phipson  for  the  defendants.  The  corn- 
tract  was  In  substance  this,  that  the  defendant  was  to  be  placed 
in  the  same  position  as  the  plaintiff,  who  could  obtain  the  de- 
livery of  the  Iron  by  verbal  order.  I  Williams  J.  The  contract 
is,  that  the  Iron  Is  to  be  delivered  to  his  order ;  that  requires  that 
he  should  give  the  holders  of  the  Iron  bis  order,  either  by  word 
or  writing.]  But  It  does  not  require  that  the  written  order 
should  be  delivered  up  to  them.  The  order  would  be  equally 
operative  If  shown  to  them :  It  would  equally  be  an  order  to  de- 
liver to  the  bearer,  the  defendant.  [Jetvis  C.  J.  Would  the 
holders  of  the  Iron  be  entitled  to  the  possession  of  the  warrant 
after  the  Iron  was  delivered  ?]  No  doubt  [Jervis  C.  J.  Would 
they  be  entitled  to  have  it  for  the  purpose  of  ascertaining  Its 
genuineness  before  they  delivered  the  iron  ?]  Probably  they 
would  I  but  here  an  absolute  delivery  was  required.    As  to  any 
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question  of  authenticity  or  genuineness  it  was  not  suggested  that  1^53. 
there  was  any  reason  to  doubt  it ;  nor  was  the  refusal  at  all  put  babtlett 
upon  that  ground.  The  analogies  drawn  from  the  practice  of  ^  v- 
bankers  or  merchants  are  not  in  point;  for  there,  from  the 
nature  of  the  case,  the  money  can  be  paid  with  one  hand,  and 
the  cheque  or  bill  renewed  with  the  other.  But  iron  is  a  bulky 
article,  not  capable  of  immediate  delivery :  the  delivery,  indeed, 
would  have  occupied  in  this  case  a  considerable  period ;  and  the 
defendant  would  have  been  in  doubt  whether  the  whole  or  any 
would  be  delivered,  (a)  The  proper  and  literal  meaning  of  the 
word  '^  presentation  **  is  sliaunng  or  setting  before  a  person. 
\^Crei$weU  J.  You  read  for  "  presentation  ^ — exhibition.  But 
the  word  is  a  term  of  trade  derived  from  the  lex  mercatoria  as 
to  bills,  bankers'  cheques,  &c.,  as  to  which  it  always  means  de- 
livery.] Not  always ;  for  there  may  be  a  good  presentation  of 
a  bill  for  acceptance,  without  delivery.  It  is  enough,  in  such  a 
case  as  this^  if  there  be  such  a  showing  of  the  document,  as  that 
the  party  to  whom  it  is  presented  can  satisfy  himself  that  it 
conveys  the  "  order  **  of  the  party  transferring  it.  The  plea, 
therefore,  was  proved,  alleging  that  the  defendant  could  not 
obtain  the  iron. 

But  even  assuming  that  it  was  not  proved,  the  facts  could 
have  been  given  in  evidence  in  mitigation  of  damages.  The 
plaintiffs  have  the  iron  still  at  their  disposal,  the  parties  holding 
it  having,  since  suit  commenced,  refused  absolutely  to  deliver  it 
to  the  defendant,  his  time  for  demanding  it  having  long  since 
expired.  [^Cresswell  3.  You  might  demand  it  at  any  time 
while  they  retain  it.]  What  damage  has  the  plaintiff  sus- 
tained ?  If  the  right  to  the  iron  continued  in  the  defendant, 
he  could  bring  an  action  against  the  plaintiffs  for  the  full 
value  of  the  goods.  The  case  then  comes  within  the  principle 
of  the  dass  of  decisions  in  which,  where  the  defendant  has 
been  in  a  position,  at  the  suing  out  of  the  writ  to  recover  from 
the  plaintiff  the  sum  sued  for,  it  has  been  held  that,  in  order 
to  avoid  circuity  of  action,  he  can  have  the  benefit  of  it  in 
mitigation  of  damages.  [^Cresswell  J.  Here  he  was  not  in 
that  position  at  the  time  of  suit.]  But  the  principle  appears 
to  apply  by  analogy.  [Cresswell  J.  Could  you  not  have 
pleaded  a  plea  puis  darrein  continuance  f]  Probably  so.  [^Cress^ 
rctU  J.  Then  can  you  give  in  evidence  to  reduce  damages  what 
amounts  to  a  defence.  {V)  —  JVilliamt  J.     You  could  not  in 

(a)  In  Miaylam  v.  Morris,  1  C.  B.  is  enough,  eyen  where  delivery  is  a 
244.,  it  wu  held,  that  there  could  be  condition  precedent.  Boyd  v.  Lett, 
00  tender  of  a  bulky  commodity  such      1  C.  B.  222. 

u  iron  ore.    And  an  allegation  of         (h)  Waithnumy.  Weever^  II  Price, 
readiness  and  willingness  to  deliver     257,n.',Ihmcombey.DaHiel,2Jwr,Z2, 
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thU  case  really  avoid  any  circuity  of  action  by  reducing  the 
damages.]  (a) 

Jebyis  C,  J.  This  rule  must  be  discharged.  Being  of 
opinion  that  the  allegation  in  the  declaration  traversed  by  the 
sixth  plea  is  proved,  and  that  the  issue  thereon  must  be  found 
for  the  plaintiffj  it  is  of  course  unncoessary  to  discuss  the 
other  questions  which  would  have  arisen  upon  the  construe* 
tion  of  the  contract,  supposing  it  had  not  been  proved  that, 
as  alleged  in  the  declaration,  ^'  the  defendant  could  and 
might  have  procured  the  iron,"  The  point  depends  upon  the 
construction  to  be  put  upon  the  word  **  presentation "  in  the 
contract;  which  refers  to  a  warrant,  representing  the  iron,  and 
upon  presentation  of  which  the  iron  was  to  be  delivered  to  the 
plaintiff's  order.  The  word  *^  presentation  "  means,  that  before 
the  iron  was  to  be  delivered,  the  warrant  should  be  delivered  to 
the  parties  holding  the  iron.  The  word  *'  presentation "  has 
two  meanings,  which  are  to  be  arrived  at  with  reference  to  the 
subject-matter.  It  may  either  mean  a  showing,  or  a  delivering,  of 
the  thing  to  be  '^  presented,*'  as  the  circumstAUces  may  require. 
In  this  case  the  latter  is  the  proper  meaning.  There  is  no  doubt 
that  there  must  be,  as  between  the  purchaser  and  the  vendor,  a 
eoTifidence  placed  by  one  of  them  in  the  other ;  and  I  think  it 
is  most  just,  and  natural,  and  proper,  that  the  confidence  should 
be  reposed  in  the  party  who  is  to  deliver  the  goods,  and  that  he 
should  have  the  warrant  as  his  authority  and  security  for  de- 
livering them  before  the  goods  are  delivered.  But  there  is 
another  ground  upon  which,  as  it  appears  to  us,  we  are  autho* 
rised  in  putting  this  construction.  It  is  admitted  that  the  ven- 
dors would  bo  entitled,  when  the  iron  was  delivered,  to  have 
the  warrant  delivered  over  to  them ;  and  no  doubt  they  would, 
for  the  warrant  would  be  their  only  security  and  voucher;  and 
if  the  warrant  were  allowed  to  remain  in  the  hands  of  the  pur* 
chaser,  it  might  be  resold  in  the  market ;  and  the  parties  who 
had  delivered  the  iron  might  be  subjected  to  annoyanoe  and 
litigation.  Now  upon  what  word  in  the  contract  would  the 
Tenders  be  entitled  to  the  warrant,  upon  delivery  of  the  iron? 
If  they  would  be  entitled  to  it,  then  it  can  only  be  upon  the  con- 


(a)  Where  ipecifie  goods  are  sold, 
OB  a  recovery  upon  the  count  for 
goods  sold  the  yendor  ctmld  brinff 
trover.  Per  JSllenborough  C.  «f. 
MarHns y,  Adeock^  4^p,252,  Here, 
however,  there  was  no  specific  iron 
sold.  And  if  there  had  been,  the 
plaintiff  would  not  have  been  pre- 
cluded fVom  recovering  the  full  price 


except  by  his  resale  Hagedom  v. 
Laingt  6  Taunt.  162.  And  upon 
such  resale  he  would  onljr  recover 
the  loss.  Maclean  y.  Zhmm^  4  Biog. 
722.  In  a  subsequent  easo,  it  was 
lef^  doubtful  whether  vendor  could 
sue  for  the  price  as  goods  sold  aAer 
resale.  Aeehal  y.  Zevy,  lOBing. 
8S4. 
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stniotion  of  thiei  word  ^'  presentation/'  for  there  is  no  other  word 
in  the  contract  which  would  at  all  joatify  them  in  demanding 
it.    And  if  the  word  is  to  have  that  construction  after  the  de- 
Jiverjr  of  the  iron,  there  is  no  reason  why  it  should  have  a  dif- 
ferent meaning  before  the  contract  is  completed.  It  is  impossible 
to  argue  that  two  different  meanings  are  to  be  put  upon  the 
fiame  word  in  the  same  contract  at  different  stages  of  the  same 
transQOtion;  and  to  say  that  the  word  '^presentation"  here 
would  mean  *^  showing  "  before  the  delivery  of  the  iron,  and  (f&- 
Uverjf  afterwards.     As  the  word  would  dearly  imply  that  the 
document  was  to  be  parted  with^  and  handed  overj  when  the  iron 
was  deliTered,  it  must  have  the  same  import  previously  to  the 
delivery  of  the  iron. 

With  respect  to  the  second  point,  as  to  whether  the  facts 
were  admissible  in  mitigation  of  damages; — we  should  be 
cairying  the  doctrine  of  circuity  of  action  farther  than  it  has 
ever  yet  been  carried,  were  wo  to  admit  that  certain  circum* 
stances  occurring  after  action,  and  which  could  have  been 
pleaded  in  bar,  can  be  admissible  by  way  .of  mitigation  of 
damages.  The  rule,  therefore,  will  be  discharged,  and  the 
verdict  entered  for  the  plaintiff  for  the  full  amount. 

Cb£S8W£LL  J.  I  am  of  the  same  opinion,  for  the  reasons 
given  by  my  lord.  It  seems  to  me  that  the  effect  of  the  con- 
tract is  this,  —  that  a  party  undertakes  to  deliver  according 
to  a  written  order,  which  is  to  be  indorsed  by  the  owner ;  that 
isy  he  is  to  deliver  on  a  written  order  which  is  to  be  as  much 
in  bis  power,  as  if  he  had  agreed  to  deliver  on  a  verbal  order, 
which,  when  given  it  would,  of  course,  be  in  his  power  to  have 
witness  of;  and,  indeed,  he  now  could  himself  prove. 

Williams  J.  I  am  of  the  same  opinion,  and  on  the  same 
grounds.  It  has  been  argued  that  it  is  hard  on  the  party 
presenting  the  warrant,  that  he  should  be  bound  to  trust  it  in 
the  hands  of  the  parties  who  are  to  deliver  the  goods,  as  they 
posfflbly  may  not  deliver  them.  But  as  it  is  conceded,  that  at 
all  events  the  party  to  whom  it  is  to  be  presented  would  have 
a  right  to  it  for  the  purpose  of  inspection  -^  (because,  unless  it 
were  genuine,  he  would  have  to  bear  the  loss)  —  the  same 
difficulty  might  be  nusedon  a  delivery  to  them  for  the  purpose 
of  mtpection,  as  on  a  general  delivery  to  them.  But  in  truth 
they  would  have  no  legal  right  to  retain  the  warrant  until  they 
had  delivered  all  the  iron ;  and,  until  that  time,  it  would  be  in 
the  nature  of  an  escrow  in  their  hands ;  and  if  they  did  not 
deliver  the  iron,  the  party  who  had  presented  the  iron  would 
have  a  right  to  resort  to  the  regular  remedy  for  the  recovery  of 
%  or  to  recover  damages  for  any  wrongful  retention  of  it. 
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After  the  deliverj  of  the  iron  it  ivould  become  the  property  of 
the  parties  delivering  the  iron. 

Role  discharged,  {a)  • 
AttomeySj  Wheattey,  and  Vineent  ^  Day. 


(a)  There  is  a  case,  not  cited  on 
the  argument,  yery  mnch  in  point. 
Where  A.  sold  to  B.  a  rick  of  hay 
on  the  premises  of  C,  who,  before 
the  sale,  had  agreed  to  let  the  hay 
remain  there  until  a  certain  day, 
and  A.  undertook  to  deliver  it  to  B. 
before  that  day,  and  gave  B.  an 
order  on  C.  to  deliver  it,  which  he 
refused  to  do.  Held,  as  between 
A.  and  B.,  that  there  had  been  a 
delivery.  Salter  v.  IVooUame^  2  M. 
&  G.  650.  But  the  Court  put  their 
decision  upon  the  sale  passing  the 
property,  and  the  holder  having 
substantially  agreed  to  hold  it  for 
the  purchaser,  [Per  JSrskine  J. 
Plaintiff  might  have  bought  goods 
bargained  and  sold.  Per  Tindal  C.  J. 
The  defendant  might  have  sued  in 
trover.  Peri?o«afioii«/ J.  The  holder's 
agreement  that  toe  hay  should  re- 
main in  his  premises  amounted  to  a 
delivery  to  the  purchaser.]  But  in 
the  principal  case  there  had  been  no 
specific  appropriation  of  eoods  at 
the  time  of  the  sale,  nor  subsequent 
assent  of  the  defendant  to  any  ap- 
propriation, without  which  the  ven- 
dor could  not  sue  for  goods  sold, 
nor  the  defendant  in  trover.  ii/Atn- 
eon  y.  BeU^  8  B.  &  C.  277.  And  even 
where  there  are  specific  goods,  the 
transfer  of  a  delivery  order  does  not 
pass  the  property.     Tucker  t.  J7«m- 


phrey^  4  Binff.  523.  Unlike  a  bill  of 
lading,  which  does.  Jenkyne  v.  Oe^ 
home,  7  AL  &  G.  678.;  Tkomp. 
son  y.  Domti^,  14  AL  &  W.  403. 
Still,  though  the  first  ground  taken 
by  the  Court  did  not  i^ly,  the 
second,  as  to  the  assent  of  the 
holder,  did  apply,  for  the  Court  held 
that  the  holders  of  the  iron  in  the 
case  at  bar  did  assent,  so  fiur  as  they 
were  legally  bound  to  do,  to  re- 
dcdiver  to  the  defendant;  and  as, 
in  the  case  cited,  **  the  contract  on 
the  part  of  the  fdaintiff  was  to  give 
to  the  purchaser  fiiU  legal  authority 
to  remove,^  Per  Erskine  J.  657. 
In  a  similar  subsequent  case  it  was 
held  that  the  assent  of  the  holder 
to  hold-  the  goods  for  the  vendee 
amounted  to  a  deUverv  to  him,  even 
without  a  delivery  oroer.  Woods  v. 
FarreO,  6Q.B.234.  It  has  been 
held  that  where  the  sale  is  on  con- 
dition, that  on  nonpayment  vendor 
may  resell,  and  the  vendee  be  an- 
swerable for  loss;  the  vendor  can- 
not sue  for  goods  bargained  and 
sold.  LamoiSL  v.  DavdU^  9  Q.  B. 
103.  As  to  the  Question  of  da- 
mages,  see  Alexanaer  v.    Gitrdner, 

1  B.  N.  C.  671 . ;  Oilhrd  v.  BrxUain, 
8  M.  &  W.  575. ;  PhUpot  v.  Evans, 
5  M.  &  W.  475. ;  Dwslop  v.  Grote, 

2  C.  &  K.  158. 
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PERREN  V.  THE    MONMOUTH    RAILWAY 

COMPANY. 

Coram  Jebyis  C.  J.,  Creswell  C,  J.,  Williams  J., 

Talfourd  J. 


April  21,        Tx 

The  effect  of  UECLARATION  stated  « that  before  and  at  the  time  of  the 
payment  into     committing  the  grievances  hereinafter  mentioned,  the  defendants 

of  torf,  depends 

upon  the  nature  of  the  declaration.  So  far  as  the  declaration  defines  the  cause  of  aetioD,  the  plea 
admits  it  Thus,  in  an  action  for  poond  breach,  if  the  particidar  pound  be  described,  the  plea 
will  admit  a  breach  of  it;  if  not,  it  will  only  admit  a  breach  of  some  pound ;  and  in  either  crte 
it  will  not  admit  the  number  or  nature  of  the  goods  rescued ;  and  in  an  action  for  ne^gence  in 
carrying  the  plaintiff,  so  that  by  the  carelessness  of  the  defendant  the  carriage  was  upset,  and  he  t.  u 
injured,  the  plea  admits  the  ne^ltpenpe  as  described 
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were  and  etill  are  the  owners  and  proprietors  of  a  certain  railway 
in  theconnty  of  Monmouthi  called  the  Western  Valley  Bail  way, 
and  of  certain  carriages  used  by  them  for  the  conveyance  of  pas- 
sengers along  the  said  railway  for  hire  and  reward  in  that  behalf ; 
and  thereupon  the  plaintiff,  heretofore  to  wit,  on  the  10th  day  of 
August,  A.D,  1852,  at  the  request  of  the  said  company,  became 
and  was  a  passenger  in  one  of  their  said  carriages,  to  be  by 
them  safely  conveyed  along  the  said  railway  from  Newport,  in 
the  county  aforesaid,  to  Ebbw  Yale  in  the  county  aforesaid,  for 
reward  to  the  defendants  in  that  behalf,  yet  the  defendants  did 
not  nor  would  use  due  care  in  that  behalf,  by  reason  whereof 
and  of  the  carelessness  and  default  of  the  defendants,  by  their 
senrants,  whilst  the  plaintiff  was  such  passenger  in  such  car- 
nage as  aforesaid,  the  said  carriage  in  which  the  plaintiff  was 
liding  was  suddenly  thrown  off  the  line  of  railway  and  cast 
against  a  stone  wall  near  the  rail  line,  and  the  plaintiff  was 
thrown  with  great  force  against  the  said  wall,  and  was  other- 
wise greatly  bruised  and  injured,  and  so  remained  from  thence 
hitherto,  and  thereby  the  plaintiff,  during  all  that  time,  was 
prevented  from  carrying  on  and  transacting  his  lawful  and  ne- 
cessary affairs,  and  also  his  business  of  a  hay  and  com  dealer,  and 
m  consequence  thereof  lost  and  was  deprived  of  divers  gains  and 
profits  which  otherwise  might  and  would  have  accrued  to  him, 
and  thereby  also  the  plaintiff  was  necessarily  subjected  to  and 
incurred  divers  expenses,  to  wit,  to  the  amount  of  20/.,  in  medi- 
cal attendance  in  respect  of  such  injuries,  and  the  plaintiff  claims 
1000/.'' 

Plea,  payment  into  court  of  25/.,  and  ^'the  defendants 
say  that  the  said  sum  is  enough  to  satisfy  the  claim  of  the 
pbdntiff  in  respect  to  the  matter  herein  pleaded  to." 

Replication,  *'  that  the  sum  of  25/.  paid  into  court  is  not 
enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the 
matter  to  which  the  plea  is  pleaded."  The  defendants  joined  issue. 

At  the  trial  before  fFUliams  J.  at  the  Lent  Monmouthshire 
assizes,  the  only  evidence  as  to  the  occurrence  was  that  of  the 
plaintiff,  who  stated,  *^  On  the  22nd  of  August  I  was  a  passenger 
on  the  defendant's  line.  I  suddenly  felt  something  was  wrong  in 
the  tram,  and  the  carriage  turned  presently  right  over,  and  fell 
upon  its  side ;  my  head  was  thrown  against  a  stone  wall ;  and  I 
was  stunned  and  severely  injured.  The  train  was  going  rather 
slowly,  at  the  rate  of  fourteen  miles  an  hour."  There  was  no 
other  proof  of  negligence. 

The  defendant's  counsel,  at  the  close  of  the  plaintiff's  case, 
objected  that  there  was  no  evidence  of  negligence,  and  that  the 
plea  of  payment  into  court  did  not  admit  it ;  citing  Story  v. 
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Finnii.  (a)  The  learned  judge*  in  deference  to  that  oaae,  said 
he  should  reserve  the  point,  if  requisite,  and  then  left  it  to  the 
jury  to  say  if  there  had  been  carelessness  on  the  part  of  the 
company  or  their  servants.  The  jury  found  for  the  pltuntifi^ 
damages  25/* ;  and  the  foreman  remarked,  ^<  We  think  there  was 
some  thing  wrong  on  the  line."  The  learned  judge  then  said, 
'^  You  think  it  was  owing  to  the  company's  carelessness?"  to 
which  the  jury  answered  in  the  affirmative.  WhaUky  tliid 
term  had  obtained  a  rule  to  enter  a  nonsuit,  citing  the  case  of 
Storey  v.  Finnis,  and  also  the  case  of  Schragerv*  Garden,  (b) 

Mr.  Seijt  Allen  and  Mr.  Smythies  now  showed  cause.  There 
was  evidence  of  negligence  on  the  part  of  the  company.    It  has 
been  decided  that,  in  the  case  of  a  common  coach,  its  breaking 
down  is  primA  facie  evidence  of  negligence  on  the  part  of  the 
proprietors ;    Christie  v.  Briggs.  (c)      And  the  principle  had 
been  recently  recognised  in  the  case  of  a  railway  company, 
where  the  injuiy  was  caused  by  a  carriage  getting  off  the  line, 
which  rather  appears  to  have  been  the  cause  of  the  injury  in 
the  present  case  ;  Carpue  v.  The  London  and  Brighton  Railmy 
Company*  {d)    [Jervis  C.  J.  There  it  appears  that  there  was 
some  evidence  of  negligence ;  as,  that  the  train  had  got  off  the 
line.]    So  here,  there  was  some  evidence,  in  the  very  fact  of  the 
carriage  overturning ;  for  it  is  to  be  presumed,  that,  with  oare 
on  the  part  of  the  company,  such  occurrences  can  be  avoided. 
\Jerms  C.  J.  Do  you  say  that  from  the  mere  fact  of  an  acddent 
you  can  infer  negligence  ?]     From  the  fact  of  the  injury.    It 
is  for  the  defendants  to  prove  it  was  an  accident,  (e)    Because, 
indeed,  it  is  primd  facie  evidence  of  carelessness ;  the  tnuns,  and 
the  line,  and  the  engine  drivers,  all  being  under  the  control  of 
the  company.      So  it  was  held  in  another  case.  Skinner  v.  The 
London  and  Brighton  Railway  Company  (/),  where  the  injury 
was  occasioned  by  one  of  the  carriages  running  agunst  another. 
[Jertis  C.  J.  There,  again,  there  was  some  evidence  of  negli* 
gence ;  the  very  fact  of  the  one  carriage  running  against  the 
other  was  endence.]     That  is  not  stronger  than  the  upsetting 
in  this  case.     [Jerms  C.  J.  Might  it  not  be  (for  any  thing  that 
appears)  that  some  one  put  a  bar  across  the  line,  and  so  caused 
the  accident  ?]     So  it  might  have  been  said  in  the  two  cases  last 
cited ;  and  the  answer  is,  it  is  conceived,  that  it  is  the  duty  of 
the  company  to  take  care  of  their  line ;  and  further,  that  it  was 
for  them  to  prove  Jiny  thing  which  disproved  negligence.   Practi- 
cally the  plaintiff  could  scarcely  ever  give  express  proof  of  it. 


(a)  6  Exch.  Rep.  123. 
{h\  21  L.  J.  C.  P.  135. 
Of)  3  Camp.  79. 

J)  6  Q.  B.  747.    The  rale  was 
obtained    on    that   ground    among 


others;  but,  ultuuatelji  the  point 
was  abandoned. 

(e)  Per  Mansfield  C.  J.  CkrU^ 
V.  BriggSy  2  Camp.  79.  ' 

(/)  5  Exch.  787. 
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[CresiwettS.  It  may  be  possible  to  give  express  evidence  of 
negligence.  The  very  nature  of  the  accident  may  sometimes 
serve  to  show  it  Thas,  suppose  a  vessel  is  riding  at  anchor, 
and  that  another  vessel  runs  against  it ;  that  is  sufficient  evidence 
(unanswered)  of  negligence  in  the  management  of  the  impinging 
vesseL]  That  may  be  so,  as  in  some  of  the  cases  cited ;  but 
when  it  is  not  so,  it  is  not  necessary  to  give  any  other  evidence 
than  the  accident  itself;  and  the  cases  cited  all  proceeded  upon 
the  principle,  that  no  other  evidence  is  necessary  to  make  out  a 
prmi  facte  case.  \JervU  C.  J.  They  rather  show  that  the 
accident  may,  from  its  nature,  be  evidence  of  negligence  in 
eome  cosefs  Uiough  it  may  not  be  in  others.  It  appears  difficult 
to  lay  it  down  as  a  general  propositiou,  that  it  must  be  so  in  all 
cases.]  Then  if  it  be  not  a  question  of  law,  but  of  fact,  the 
juiy  have  foand  it  as  a  fact  in  this  case,  that  the  accident  arose 
through  the  carelessness  of  defendant's  servants.  [Cresswell  J. 
Must  there  not  be  evidence  that  the  accident  arose  from 
some  cause  under  the  control  of  the  defendants?  Thus,  in 
the  coach  case  cited,  the  coach  overturned  by  reason  of  the 
breaking  down  of  the  axle  tree,  which  was  some  evidence  that  it 
was  not  sufficiently  strong ;  and  the  owners  were  bound  to  see  to 
that.]  So  it  would  be  in  the  case  of  simple  overturning.  The 
proprietor  would  be  bound  to  have  careftil  drivers.  Here  the 
whole  line,  and  all  the  trains,  and  engines,  and  engine  drivers, 
were  under  the  management  of  the  defendants.  [^CretsweU  3. 
Yon  Bay  then,  that  as  the  coach  being  driven  into  a  ditch  would 
be  primA  facie  proof  of  carelessness  on  the  driver's  part,  so  the 
train  going  off  the  line,  or  upsetting,  is  primA  facie  proof  of  care- 
lessness on  the  engine  driver,  or  some  other  of  the  defendant's 
servants.]  Yes.  It  is  submitted  it  roust  be  so,  unless  it  be 
assumed  that  ordinarily,  and  with  due  care,  accidents  are  likely 
to  happen. 

Secondly,  assuming  that  there  was  no  evidence  of  negligence, 
it  was  not  necessary ;  for  the  plea  of  payment  into  court  ad- 
mitted  it ;  that  being  the  ffiet  of  the  action,  which  upon  not 
guilty  must  have  been  proved,  in  order  to  recover  anything, 
supposing  nothing  bad  been  paid  into  court  (a)  This,  it  is  sub- 
mitted, is  the  sound  and  proper  principle,  as  to  the  effect  of  the 
plea.  And  it  is  conceived  that  Story  v.  Finmi  (b)  is  not  an 
authority  against  it ;  for  though  the  marginal  note  is, "  A  plea  of 
payment  into  court,  in  an  action  of  tort,  is  a  mere  admission 
that  the  plaintiff  has  some  cause  of  action  for  which  he  is  en- 
titled to  recover  damages  to  the  extent  of  the  sum  paid  in," 
the  ease  itself  and  the  actual  decision,  by  no  means  support  so 
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general  a  proposition.     The  action  was  for  pound  breach  and 
rescue  against  two  defendants ;  and  the  decision  was  that  the 
plea  did  not  admit  that  the  pound  was  the  plaintilTs,  or  that  the 
defendants  had  been  guilty  of  rescuing  goods  not  coyered  by 
the  plea.     [Jervis  C.  J.  The  pound  breach  alleged,  t.  e.  the 
breach  of  tame  pound,  was  there  allowed  to  be  admitted,  and 
the  taking  of  some  goods  by  the  defendants ;  but  not  the  num- 
ber or  TiJue  of  the  goods,  which  was  deemed  to  be  a  question 
of  damage.      That  case,  therefore,  would  not  be  inconsistent 
with  our  holding,  that  here  the  negligence  was  admitted ;  that 
is  to  say,  that  the  defendants'  railway  carriage  was  upset  by 
carelessness,  for  which  they  are  responsible ;  but  that  they  do 
not  admit  the  extent  of  the  injury,  or  the  amount  of  the  da* 
mage.]     A  contrary  doctrine  would  be  quite  inconsistent  with 
the  decisions  as  to  the  effect  of  the  general  issue  in  tort;  for  if 
it  were  determined  that  in  this  case  the  plea,  (which  is  yirtually 
a  plea  of  guilty,)  did  not  admit  that  the  plaintiff  was  a  pas- 
senger, or  that  the  defendants  were  the  owners  of  the  carriages, 
as  it  has  been  decided  that,  in  actions  for  running  down,  the  plea 
of  not  guilty  admits  the  ownership   of  the   plaintiff  or  de- 
fendant (a),  the  plea  would  admit  less  than  a  plea  of  guilty 
And  if  it  be  considered  that  the  plea  of  payment  into  court 
does  not  admit  the  negligence,  which  is  the  very  gist  of  the 
action,  and  all  that  would  be  in  issue  under  not  guilty,  this  fur- 
ther absurdity  will  follow,  that  a  virtual  plea  of  guilty  will  not 
admit  that  which  would  be  deemed  by  a  plea  of  not  guilty. 
Thus  the  cases  decided  as  to  the  effect  of  the  general  issue  in  tort 
will  be  really  orerruled.      It  is  true  that  the  Court  said  in 
Story  y.  Finnis,  that  the  effect  of  the  plea  in  actions  of  tort 
was  not  similar  to  its  effect  in  actions  of  special  assumpsit^  and 
seemed  to  liken  its  effect  in  actions  of  indebitatus  assumpsit ; 
where  it  admits  in  fact  nothing  at  all.     But  that  could  not  have 
been  intended  by  the  Court,  for  it  was  not  necessary  to  the  de- 
cision, which  was  that  the  pound  breach  was  not  admitted.     In 
actions  of  indebitatus  assumpsit  the  plea  necessarily  admits  no- 
thing;   for  this  reason,    that  the  declaration  alleges  nothing 
definite  enough  to  be  admitted  {b) :   because  it  only  alleges 
some  amount  of  debt  on  some  contract  or  contracts,  as  to  the 
nature  or  number  of  which  it  is  indefinite,  (c)     On  the  other 
hand,  in  special  assumpsit^  it  may  well  be  that  the  plea  has  an 
effect  greater  than  it  can  have  in  actions  of  tort;  for  this  reason, 
that  there  number,  nature,  value,  or  amount,  are  material  {d) 

(a)  See  Tanver  v.  Xttffc,  5  B.  N.  C.  (c)  Ibid. 

678. ;  Dunford  v.  TrattUs,  12  M.  &  (d)  Sue  Cooper  v.  Blick,  2  Q.  B. 

W.529.  915. 

(6)  See  Kingham  v.  Eobins,  5  M.  &  W.  94. 
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Bat  in  actions  of  tort^  which  may,  as  in  this  case,  be  founded 
upon  contract,  die  plea,  although  it  may  not  admit  so  much  as  in 
actions  of  special  contract,  where  so  much  more  is  materially 
alleged,  cannot  but  admit  far  more  than  in  actions  of  indebitatus 
assumpsit,  where  so  much  less  is  alleged ;  and  where,  indeed, 
nothing  is  alleged  at  all,  so'  as  to  be  material,  except  a  debt  to 
some  amount.     [^CressweU  J.  Here  it  is  alleged  that  the  de- 
fendants contracted  to  carry  the  plaintiff  "  for  hire  and  reward 
in  that  behalf;"  is  that  admitted  ?]    It  is  conceived  that  it  clearly 
Is,     [WiRiamsJ.  If  the  plea  have  no  greater  effect  in  actions 
of  tort  than  in  actions  of  indebitatus  assumpsit  (t\  e.  in  striking 
ontof  the  declaration  a  certain  amount),  then  there  is  no  mode 
by  which  the  defendant  can,  if  he  desire  so  to  do,  avoid  the 
expense  of  putting  plaintiff  to  the  proof  of  his  case,  except 
suffering  judgment  by  default]     And  on  this  plea  the  evidence 
will  be  the  same  as  on  a  writ  of  inquiry  after  judgment  by  de- 
fault.    There  the  negligence  would  be  admitted,  and  the  ques- 
tion would  merely  be  one  of  amount  of  damage.     This  doctrine 
is  confirmed  by  Leyland  v.  Tancred  (a),  where  it  was  held  that, 
in  an  action  for  improperly  distraining  and  selling  more  goods 
than  necessary,  the  plea  admitted  that  the  defendants  wrong- 
fully sold  the  goods.     That  is  quite  consistent  with  a  case  lately 
decided  in  this  court,  where  in  trespass  for  taking  three  cups, 
payment  into  court  being  pleaded  and  the  issue  being  damages 
ultra,  the  plaintiff  produced  at  the  trial  a  cup  of  greater  value 
than  the  sum  paid  into  court,  and  it  was  held  that  the  plea  did 
not  admit  that  this  was  one  of  the  cups  taken  by  the  defendant; 
Schroder  v.  Garden,  (b)    There  the  ffist  was  the  taking  of  same 
cap  or  cups  of  same  value,  which  is  quite  analogous  to  the  case 
of  indebitatus  assumpsit  for  some  debt,  and  this  was  held  to  be 
admitted :  what  was  not  held  to  be  admitted,  was  merely  the 
question  of  identity,  or  rather  of  value :  for  nan  constat  that  the 
cup  produced  was  not  of  far  greater  value  than  any  of  those 
declared  for.     The  question  was  one  either  of  identity  or  da- 
mage, and  would  only  be  an  authority  in  the  present  case  if  it 
were  contended  for  the  plaintiff,  that  the  plea  admitted  the 
amount  of  damage,  or  by  the  defendants,  that  there  was  no  evi- 
dence of  identity  between  the  plaintiff  and  the  party  injured. 
The  plaintiff  in  this  case  gave  evidence  that  he  was  injured  on 
the  defendants'  line ;  and  no  question  was  raised  at  the  trial 
either  as  to  his  personal  identity,  or  the  identity  of  the  occasion 
with  the  one  mentioned  in  the  declaration.     [Jervis  C.  J.  It 
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(a)  19  L.  J.  Q.  B.  S13.  In  this 
case  it  was  held  that  the  gist  was 
the  sMng  more  goods  than  ne- 
cessaiy  \  and  that  no  action  lay  for 


dutraining  merely  upon  more  than 
necessarv. 
Ih)  21  L.  J.  C.  P.  135. 
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may  be  Biudoii  the  other  sidey  that  ihiere  might  have  been  somii 
other  occasion  covered^  \yj  the  terms  of  the  declAnitio&9  and  to 
which  the  plea  applies.]  But  as  there  was  not  any  evidence  of 
it,  it  is  not  to  be  presumed ;  for  it  is  a  rule  of  law  that  identity 
is  to  be  assumed  until  it  appear  that  there  are  teo  persons  or 
occasions ;  Sewell  7«  Evans,  (a)  [  WiUiami  J.  No  question  of 
identity  was  raised  at  the  trial*  It  was  put  entirely  on  the  ab« 
senoe  of  evidence  of  negligence.  And  any  amount  of  such 
evidence  oould  not  affect  the  question  of  identity  one  way  or 
the  other.]  And  even  assuming  there  were  two  occasions,  no 
injustice  can  arise  from  permitting  the  plaintiff  to  apply  the  ad- 
mission by  the  plea  of  payment  into  court  to  the  one  declared 
upon,  and  to  identify  that  with  the  occasion  on  which  the 
larger  amount  of  damage  was  sustained ;  for  the  utmost  that 
defendant  could  say  would  be,  that  on  another  occasion  he  was 
liable  for  a  less  amount  of  damage.  \Cre$su)dl  J.  That  is  as* 
Buming  that,  on  both  occasions,  there  was  negligence^  But  sup* 
pose  that  on  one  occasion  there  was  no  negligence?]  Then  it 
is  conceived  the  answer  is,  that  if  there  were  only  one  oocamon 
on  which  there  was  negligence,  the  plea  necessarily  admits  it, 
or  it  admits  nothing  at  all ;  which  would  be  absurd,  because 
it  amounts  to  a  plea  of  guilty ;  and  even  not  guilty  admits 
whatever  is  not  the  gist  of  the  action,  while  the  plea  of  guilty 
denies  no  more. 

Wliately  and  Gray^  for  the  defendants.  There  was  no 
evidence  of  negligence,  and  such  evidence  is  necessary  (6);  other* 
wise  non  constat ;  but  the  inquiry  may  have  the  result  of  in- 
evitable accident.  In  all  the  cases  cited  there  was  some  evi- 
dence of  negligence.  Thus  in  the  coach  case :  the  breaking 
down  was  in  itself  evidence  that  the  coach  was  not  in  a  fit  state 
to  carry  passengers,  and  the  owners  were  responsible  for  their 
want  of  care  in  not  providing  one  which  was.  [^CruiweU  J.  In 
this  case  the  defendants  are  equally  responsible  for  the  condition 
of  the  carriages,  of  the  engines,  and  of  the  line :  so  that,  on  the 
same  principle,  the  fact  of  there  being  anything  wrong  on  the 
line  would  be  evidence  of  negligence.]  There  was  nowhere  proof 
of  any  thing  having  been  wrong  in  the  carriages  or  line.  It  was  not 
proved  that  the  carriage  broke,  or  that  the  line  was  out  of 
order,  or  that  the  train  got  off  the  line :  nothing  was  shown 
but  the  simple  occurrence  itself,  which  may  have  been  purely 
accidental :  and  in  the  case  cited  it  was  said,  that  if  the  injury 
came  from  accident,  the  action  will  not  lie.    In  that  case  the 


(a\  4  Q.  B.  626. 

(ft)  Why  necessary?    Because  it 
\ras  the  gist  of  the  action.    But,  for 


the  same  reasoti,  it  would  seem  that 
it  was  admitted  by  payment  into 
court. 
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coach  upset  through  the  breaking  of  the  axle^-tree ;  in  the  other         1853. 
case  cited  there  was  something  shown  to  have  been  wrongs      \nmsM 
either  in  the  carriage  getting  off  the  line,  or  in  one  carriage  m 

running  against  another.  Here  nothing  is  shown  but  the  in-  Mom^uth 
jary;  and  the  nature  of  the  occurrence  was  not,  as  in  these  Railwat 
cases,  Buch  as  of  itself  to  imply  negligence* 

Seoondlj,  the  plea  was  not  such  an  admission.  It  admitted 
only  a  cause  of  action  to  the  amount  of  25L ;  Cox  y.  Parry,  (a) 
[Cresiwell  J.  Can  it  do  so  without  admitting  the  negligence 
stated  as  the  cause  of  action?]  It  admits  it  only  to  that 
amount,  (ft)  It  is  like  a  judgment  by  default,  on  which,  if 
plaintiff  gave  no  evidence,  he  would  only  recover  nominal 
damages.  [^Cresiwett  J.  Why  nominal  damages,  if  he  gave  no 
evidence?]  Because  the  cause  of  action  would  be  admitted. 
[Cresswett  J.  And  is  it  not  so  here?]  It  is  submitted  that  on 
a  writ  of  inquiry  the  negligence  must  be  proved.  [Jervis  C.  J. 
Suppose  evidence  be  given  of  it,  and  then  defendant  disprove  it ; 
which  way  is  the  verdict  to  be  ?]  For  the  defendant,  because 
lie  could  prove  no  damage  resulting  from  the  cause  of  action 
laid.  [Jervis  C.  J.  Suppose  he  proves  that  he  never  was  a 
passenger  on  more  than  one  occasion,  and  fails  to  prove  negli- 
gence ?]  He  would  recover  nothing.  [Jervis  C.  J«  Then  can 
it  be  proved  that  he  never  was  a  passenger  at  all  ?]  Yes ;  and 
he  would  recover  no  damt^es.  [  Cresswell  J.  You  would  say  that 
it  would  equally  be  open  to  the  defendants  to  show  that  the  line 
was  not  under  their  control  at  the  time  ?]  Yes.  [Cresswell  Ji 
Then  yoyr  argument  seems  to  conduct  you  to  conclusions  con- 
tnuy  to  decided  coses  (c),  where  it  has  been  held  that  in  actions 
for  negligence,  in  running  one  vessel  or  carriage  against  another, 
the  plea  of  not  guilty  admits  the  possession  of  the  pliuntiff  and 
defendant]  It  is  conceived  that  on  a  judgment  by  default  the 
damage  must  be  shown  to  result  from  the  wrongful  act.  [Wil^ 
Hams  J.  Then  in  an  action  for  criminal  conversation,  would  you 
have,  on  a  writ  of  inquiry,  to  prove  the  adultery  ?]  That  would 
he  the  cause  of  action,  and  would  be  admitted.  [Talfourd  J. 
In  an  action  for  libel,  would  you  have  to  prove  the  publication  ?] 
That  again  would  be  the  cause  of  action.  [  Talfourd  J.  Which 
^ould  be  admit  ted  ?]  So  here  a  cause  of  action  is  admitted,  and 
negligence,  so  far  as  it  relates  to  the  cause  of  action  admitted, 
but  not  as  to  anything  the  plaintiff  may  set  up  at  the  trial. 

(a)  1  T.  B.  439.  would  be  divisible;  but  Is  not  the 

(i)  It  waa  indivisible  and  entire,  cause  of  action. 

The  careless  upsetting  of  the  car-  (c)  Vide  Tavcmer  v.  LUUcy  and 

na^ewas  a  single,  indivisible,  and  Durnford   v,    Trattles^    cited  aitte^ 

entire  act.    Could  the  defendants  p.  172. 
admit  it  in  part?     The   damage 
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\_Talf<mrd  J.    We  must  assame,  in  a  court  of  justice,  tliat  the 
transaction  is  the  one  which  is  referred  to  by  the  parties  in  the 
pleadings.]     There  might  be  an  occasion  on  which  there  was 
no  negligence.     [^Cresswell3*     Suppose  you  had  pleaded  that 
he  was  not  a  passenger  as  alleged,  and  that  he  had  proved 
that  he  was,  and  only  on  one  occasion,  would  he  have  had  to 
prove  negligence  ?]    Yes.     {^CressweU  3.    Then  your  argument 
leads  you  to  this  conclusion,  that  the  traverse  of  his  being  a 
passenger  includes  the  plea  of  not  guilty.]     In  Kingham  v. 
Robins  (a)  it  was  decided,  that  the  plea  of  payment  into  court 
on  an  indebitattu  count  only  amounts  to  an  admission,  that, 
by    some  contract,  the  defendant  is  indebted  to  the  plaintiflT 
in  the  amount  paid  in  ;    but  does  not  amount  to  any  ad- 
mission of  the  liability  on   any  particular   contract      So  in 
Stapleton  v.  Newell  (Ji)  it  was  decided,  that  the  plea,  by  two 
defendants,  did  not  admit  a  joint  liability  beyond  the  amount 
paid  in,  even  although  the  plaintiff  proved  a  greater  amount 
due  from  one  of  the  defendants.     And  in  Story  v.  Finnis  (e) 
it  was  said,  '^  There  is  no  admission  o( any  particular  rescue :  it 
is  like  the  case  of  indebitatus  assumpsit,  in  which,  by  payment 
into  court,  you  merely  admit  something  to  be  done."  {d)     ''You 
do  not  admit  the  specific  injury  complained  of.^  (e)     So  in  the 
present  case  the  plea  merely  admits,  that  on  some  occasion,  and 
by  reason  of  some  negligence,  the  plaintiff  sustained  damage  to 
a  certain  amount ;  but  does  not  admit  the  negligence  on  any 
occasion  the  plaintiff  may  elect  at  the  trial  to  rely  upon. 

Cur,  adv*  vulL 


Judgment 


Jebvis  C.  J.  now  delivered  the  judgment  of  the  Court  This 
was  an  action  on  the  case  for  negligence,  in  which  the  de- 
fendants paid  money  into  court ;  and  the  question  is,  What  is  the 
effect  of  payment  into  court  in  such  an  action  ?  There  was 
another  question  as  to  the  sufficiency  of  the  evidence  to  prove 
the  negligence,  if  under  the  circumstances  it  was  necessary.  But 
in  the  view  we  take  of  the  case,  that  question  becomes  imma- 
terial, because  we  think  that  the  plaintiff  is  entitled  to  maintain 
bis  verdict  on  the  first  point.  The  authorities  on  the  question 
are  apparently  conflicting,  but  can  be  reconciled,  at  all  events  to 
such  an  extent  as  to  admit  of  a  decision  in  favour  of  the  plun- 
tiff.  Though  at  one  time  it  was  doubted,  it  has  long  been  set- 
tled, that  the  plea  of  payment  into  court  on  a  general  inddntatus 
count  admits  generally  a  cause  of  action  to  the  amount  paid  into 


(a)  5  M.  &  W.  94. 
{h)  6  M.  &  W.  9, 
(c)  6  £xch.  123. 


(d)  Per  Aldersan  J.  ibid. 
(«)  Per  PoUock  C.  J.  ibid. 
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court,  and  no  more ;  and  that  the  admission  operates  npon  no 
other  daim ;  Kingham  v.  Robins^  StapUton  y.  NeweO.      The 
reason  !s  simple  and  satisfactory.     The  indebitatus  count  is  not 
confined  to  one  contract;  it  inaj  extend  to  an  indefinite  num- 
ber of  contracts.      When,  therefore,  the  defendant  pays  into 
court  on  such  a  count  he  says,  **  I  admit  I  owe  a  certain  sum 
on  same  contract  which  may  be  comprehended  in  your  declara- 
tion: if  you  say,  I  owe  anything  on  any  other  contract,  you 
must  prove  it***    For  the  same  reason,  the  plea  of  payment  into 
court  by  several  defendants  does  not  admit  a  partnership  or  joint 
liability  except  to  the  amount  paid  in.     And  so  it  is  as  to  the 
effect  of  the  plea  to  a  declaration  on  a  special  agreement ;  the 
rule  is  simple^  and  the  reason  for  it  is  satisfactory  and  dear. 
Payment  into  court  upon  such  a  count  admits  the  contract,  and 
the  breach ;  Fisher  v.  Aide,  (a)    The  reason  is,  that  as  the  decla- 
ration contains  but  one  contract,  payment  into  court  must  admit 
the  contract  on  which  alone  any  cause  of  action  can  arise.    For- 
merly it  was  supposed  that  by  payment  into  court  in  an  action 
of  tart  the  defendant  admitted  the  cause  of  action ;  that  the  plain- 
tiff would  be  able  to  prove  any  cause  of  action  consistent  with 
the  declaration ;  and  that  it  was  for  the  defendant  to  take  care 
(by  the  form  of  the  plea,  or  by  obtaining  particulars),  that  his 
admission  was  not  used  to  his  prejudice  at  the  trial.     But  of 
hite  years  this  principle  has  been  greatly  modified.    In  Stary  v. 
Fimis  the  plaintiff  compliuned  of  pound  breach  and  rescue: 
there  was  no  evidence  of  the  pound  breach,  and  a  verdict  for 
the  defendant  was  upheld  in  banco;  laying  it  down,  that  the 
effect  of  the  plea  was  not  similar,  in  such  a  case,  to  its  effect  in 
an  action  of  special  contract,  but  was  rather  similar  to  its  effect 
in  an  action  of  general  indebitatus,  in  which  the  plea  admits 
nothing  more  than  that  a  cause  of  action  exists,  but  only  as  to 
the  amount  paid  into  court.   We  cannot  assent  to  the  generality 
of  this  proposition ;  we  think  there  are  some  cases  in  tort  in 
which  the  declaration  may  be  so  framed  that  the  plea  shall 
he  an  admission  of  the  particular  cause  of  action  sued  for ;  and 
that  the  plea  may,  according  to  the  form  of  the  declaration, 
either  be  subject  to  the  rule  applicable  to  actions  on  special  con- 
tract, or  the  rule  relating  to  actions  of  indebitatus.    For  in- 
stance, m  this  case  of  Story  v.  Finnis,  if  the  declaration  had 
described  the  particular  pound,  the  plea  would  have  admitted 
the  breach  of  that  pound ;  for  then  the  plaintiff  would  have 
rested  his  case  upon  a  breach  of  the  particular  pound.    But  the 
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judgment  would  be  rig^t  in  any  Tiew  of  the  case;  for  even  if  the 
dedaration  poioted  to  a  particular  pounds  yet^  as  the  damages 
depended  upon  the  number  and  value  of  the  goods,  the  plaintiff 
would  be  bound  to  prove  a  rescue  of  goods  to  some  amount  exceed- 
ing  the  sum  paid  into  court  On  the  other  hand,  if  the  declaration 
did  not  apply  to  any  particular  pound,  then  we  are  of  opnion 
the  judgment  was  right,  as  in  that  view  it  would  have  beea 
like  the  case  of  a  general  indebitatus  count.  We  therefore  sub- 
scribe to  the  doctrine  there  laid  down. 

The  next  case  was  that  of  Leyland  v.  Tancred^  where  the 
plaintiff  compluned  of  a  distress  for  more  rent  than  was  dae, 
and  the  plea  was  held  to  admit  the  sale.  The  declaration  there 
described  the  subject-matter  of  compl^nt,  and  the  plea,  there- 
fore,  admitted  it,  so  that  the  question  was  reduced  to  one  of 
damage^  though,  as  the  amount  of  damage  must  depend  upon 
the  value  of  the  goods,  it  was  necessary  to  prove  what  goods  were 
sold  under  the  distress,  in  order  to  obtain  a  verdict  above  the 
sum  piud  into  court.  Story  v.  Finnit  was  not  cited ;  and  the 
point  now  adverted  to  does  not  seem  to  have  been  adverted  to 
by  counsel  or  by  the  Court.  The  next  case  was  Schregen  v. 
Garden,  in  this  court,  in  which  the  case  of  Story  v.  Finnis  was 
acted  on;  it  was  an  action  of  trespass  for  taking  a  cup;  and, 
payment  into  court  was  pleaded  to  lOiL ;  at  the  trial,  a  cap  was 
produced,  and  proved  to  have  been  damaged  to  a  greater  amount. 
But  there  was  no  proof  that  this  cup  was  the  cup  taken,  and, 
under  those  circumstances,  the  Court  held  a  verdict  for  the  de- 
fendant right,  and  to  that  extent  acted  upon  the  case  of  Story 
V.  Finnie,  There  is  only  one  other  recent  case,  that  of  Knight 
V.  Egerton  (a),  in  the  Court  of  Exchequer.  It  was  an  action  for 
selling  without  an  appraisement,  and  the  plea  was  held  to  be  an 
admission  that  defendant  had  sold  without  an  appraisement. 
The  Court  do  not  seem  to  have  adverted  to  their  own  decision 
in  Story  v.  Finnis,  but  as  the  damage  depended  upon  the  number 
and  value  of  ^the  goods  sold,  it  was  necessary  to  prove  a  sale  by 
the  defendant  of  all  the  goods  in  respect  of  which  the  plaintiff 
claimed,  notwithstanding  the  plea  of  payment  into  court  ad- 
mitted that  some  goods  had  been  sold  by  the  defendant. 

We  think,  therefore,  that  where  in  an  action  of  tort,  tlie 
declaration  is  general,  the  plea  admits  a  cause  of  action,  but 
not  the  cause  of  action  sued  for,  and  that  the  plaintiff  must 
prove  the  cause  of  action  sued  for  before  he  can  recover 
damages  beyond  the  amount  paid  into  oourt.  If,  on  the  other 
hand,  the  declaration  is  special^  so  that  nothing  could  be 
due  from  the  defendant  unless  it  be  admitted,  then  the  pica 

(a)  7  Exch.  407. 
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admits  the  cause  €i£  action  sued  for>  ael  stated  in  the  declaration ; 
so  that  at  the  trial  it  is  a  mere  question  of  damage.  But  as 
the  damage  may  be  divisible,  as  in  the  case  of  Story  v.  Finnis, 
where  it  was  the  value  of  the  goods  taken,  though  the  plea 
may  admit  the  particular  cause  of  action,  it  may  still  be  neces- 
sary to  prove  the  cause  of  action  by  way  of  damage;  and 
though  in  that  case  it  might  have  admitted  the  breach  of  a 
particular  pound,  it  would  not  admit  that,  as  the  result  of 
that  breach,  the  defendant  rescued  all  the  goods  in  respect  of 
which  the  damage  was  claimed. 

Applying  these  principles  to  the  present  case,  the  decla- 
ration states  that  the  defendants  contracted  to  carry  the 
plaintiff  to  a  certain  place  for  reward,  and  so  negligently 
conducted  themselves  in  so  doing  that  he  was  injured.  The 
plea  of  payment  into  court  admits  the  contract  to  carry 
the  plaintifl^  and  the  breach  of  their  duty  upon  that  con- 
tract. The  damages  resulting  from  that  contract  are  single, 
and  depend  upon  nothing  beyond  the  mere  breach  of  duty  ad- 
mitted. It  becomes,  therefore,  a  mere  question  of  damages, 
and  the  plaintiff  is  not  obliged  to  give  evidence  of  negligence; 
we  think,  therefore,  that  the  rule  must  be  discharged. 

Bule  discharged. 

Attorneys,  fVhite  Sf  Sons,  and  Murrovffh, 
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CANNAN  AND  OTHERS  v.  SMITH. 


Coram  Jebtis  C.  J.,  PoLLOCK  C.  B.,  Parke  B.,  Cresswell  J., 


Platt  B.,  Williams  J.,  Martin  B. 


excheques 
Chambeb. 


Th] 


April  29. 

[IS  was  an  action  of  trover,  brought  by  the  assignees  of  a.  assigns,  by 
one  Qamham,  a  bankrupt  (and  since  deceased),  against  Smith,  bill  of  sale,  all 
Pleas,  1.  Not  guilty;  2.  Not  possessed;  3.  Accord  and  satis*  c,  except  two 
faction.  !?*^iV^« 

East  of  Eng- 

Gramham  had  been  a  farmer,  and  being  in  difficulties  had  as-  land  Bank 
signed  his  property  to  Smith  by  a  bill  of  sale.    It  was  afterwards  ^^^®  ^xhe^* 
ascertained  that,  besides  the  property  assigned,  he  had  two  shares  l>ank  continues 
in  the  East  of  England  Bank :  he  subsequently  became  bank-  ^^^^^^en^j 

declared  bank- 
nipt.  The  bin  of  sale  conveys  property  three  times  the  amoant  of  the  debt  secured  by  it,  with  a 
resoltiog  trost  m  fkyour  of  A. — HeU  (on  bill  of  exceptions),  1st.  That  the  deed  in  question  was  a 
fnodoJent  conveyance  within  the  meaning  of  sect.  67.  of  12  &  13  Vict.  c.  106.,  and  was  an  act  of 
bankruptcy ;  2ndly.  That  the  deed  operated  substantially  as  a  conveyance  of  the  whole  of  his 
property,  notwithstanding  the  shares  excepted,  and  the  bill  of  sale  conveying  property  three  times 
tile  amoant  of  the  debt  secured  by  it. 

o  2 
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1853.  rupt.  The  bill  of  sale  to  Smith  was  dated  7tli  Februaiy,  1851. 
CAHNAif  Ain>  ^^  ^^  proved,  also,  that  since  that  time  the  bank  had  paid  a 
Othebs  diTidend  at  the  rate  of  5  per  cent,  per  annnm.  The  first  trial 
took  place  at  the  Summer  Assizes,  1851,  before  Mr.  Justice 
Cresswett,  at  Ipswich,  who  directed  a  nonsuit,  with  leave  to 
applj  to  enter  a  verdict  for  the  plaintiff  if  the  Court  should  be 
of  opinion  that  the  bill  of  sale  was  an  act  of  bankruptcy,  ex- 
pressing his  opinion,  **  I  don't  consider  the  bill  of  sale,  wluch 
comprises  property  three  times  the  amount  of  the  debt,  an  act 
of  bankruptcy.**  Upon  a  motion  for  a  new  trial  in  the  Queen's 
Bench  the  Court  directed  that  the  question,  **  Whether  the  deed 
in  question  incapacitated  Gamham  from  carrying  on  business?  "* 
should  be  left  to  the  jury.  The  second  trial  took  place  at  the 
Spring  Assizes,  1852,  when  the  jury  found  that  the  deed  did 
incapacitate  Gamham^  and  gave  a  verdict  for  plaintiff  for  980/1 
The  defendants  tendered  a  bill  of  exceptions  at  the  trial,  and 
the  two  material  points  raised  were, 

1.  That  inasmuch  as  the  deed  of  the  7th  February  did  not 
convey  the  shares  in  respect  of  the  ownership  of  which  alone 
George  Gamham  (the  deceased)  was  found  to  be  a  trader  and 
made  bankrupt,  the  deed  and  the  execution  thereof  cannot 
and  by  law  be  an  act  of  bankruptcy. 

2.  That  the  property  conveyed  by  the  deed  was  three  times 
the  amount  of  debt  due  from  George  Gamham  to  the  defend- 
ant; and  that  It  was  therefore  not  an  act  of  bankmptcy ;  and 
that  the  judge  should  have  directed  a  verdict  for  the  defendant 
on  the  second  and  third  issues. 

Mr.  Worlkdge  for  the  defendant.  As  the  shares  were  not 
conveyed  by  the  deed  of  the  7th  Febmary,  it  could  not  prevent 
Gamham  carrying  on  his  banking  business.  [Parke  B.  The 
question  is,  what  is  the  effect  of  an  assignment  that  has  a  ten- 
dency to  defeat  the  creditors  ?]  This  was  not  such  an  insolvency 
as  to  stop  his  trade :  here  the  stock  in  trade  was  not  conveyed : 
there  was  no  intention  to  delay  or  defeat  any  one,  certainly  not 
his  trade  creditors.  This  was  the  reason  for  the  decision  in 
Compton  V.  Bedford  (a),  where  Lord  Mansfield  says,  **  The  as- 
signor has  given  up  all  power  of  trading  for  the  future ; "  so, 
also,  in  Law  v.  Skinner  (J),  De  Grey  C.  J.,  "  It  is  an  assign* 
ment  of  all  his  stock  in  trade,  without  which  he  can  carry  on 
no  business."  Lord  Mansfield  repeats  the  same  reason  in  Devon  r. 
fFatts  (c)  :  "  The  reason  why  a  man  becomes  bankrupt  who  con- 
veys away  all  his  property  is,  that  he  iherehf  becomes  totally  in^ 

(a)  1  W.  Bl.  862,  (c)  1  Doug.  90. 

(6)  2  W.  Bl.  997, 
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capable  of  trading ;"  Butcher  v.  Sasto  (a),  Baxter  v.  Prichard.  (b)         1353. 
In  Carr  v.  Burdiss  (c)  Parke  B.  says,  "  In  order  to  render  an    ^ 

n  1       ,  /w  #.11  .  ^       CaNNAN  and 

assignment  of  a  traders  effects  an  act  of  bankruptcy,  it  must  Othbbb 
be  shown  that  the  party  assigned  all,  or  so  nearly  all  his  effects 
as  to  put  it  out  of  his  power  to  carry  on  the  trade."  [Parke  B. 
You  would  not  deny  that  this  deed  might  be  with  intent  to  de- 
lay a  particular  creditor.]  Perhaps  it  would.  [Jervis  C.  J, 
The  effect  of  what  you  say  is  to  make  a  distinction  between 
private  creditors  and  public  creditors.  It  might  do  if  the  words  of 
the  act  of  Parliament  were  ''prevent  him  continuing  his  trade;" 
but  the  words  are  "  defeat  or  delay  the  creditors."]  Siebert  v. 
Spooner  (d),  Young  v.  Ward  (c),  Graham  v.  Chapman,  (f) 
This  deed  contains  a  resulting  trust  in  favour  of  Gamham :  it 
conveys  three  times  the  amount  of  the  debt  secured  by  it :  the 
resnlting  trust  is  still  available  for  the  benefit  of  the  creditors; 
Scott  V.  Scholey.  {g)  Suppose  a  man  convey  all  his  property  to 
a  trustee  in  trust  for  himself,  would  that  be  an  act  of  bank- 
ruptcy :  there  he  has  a  resulting  trust  for  the  whole :  his  in- 
terest could  not  be  taken  in  execution ;  Greenwood  v.  CAi/r- 
chilL  {hi)  \Jervis  C.  J.  Does  not  that  delay  another  creditor  ? 
he  cannot  proceed  with  his^.ya. ;  he  must  take  another  step 
first.— Po/ZocA  C.  B.  It  must  be  a  delay  if  it  stops  the  ordinary 
course  of  law.]  (1) 

Air.  Seijt.  Byks^  with  him  Mr.  Keane,  contr^  [Jervis  C.  J. 
Tlie  Court  only  wish  to  hear  you  on  the  first  point,  and  with 
respect  to  the  point  of  the  deed  comprising  property  exceeding 
the  amount  of  debt]  The  words  of  section  67.  of  the  Bankrupt 
Act  must  be  considered ;  they  are  "  with  intent  to  defeat  or  delay 
his  creditors."  (t)  A  distinction  has  been  made  between  his 
trade  creditors  and  his  private  creditors.  This  deed  has  the  effect 
of  subtracting  from  each  class  of  creditors.  We  say  if  a  man 
conveys  all  his  property  except  35/.,  unless  there  is  something 
peculiar  about  the  money  excepted,  he  substantially  conveys  all. 
Take  the  case  of  an  apothecary  who  conveys  all  his  property 
except  his  lancet  and  a  few  surgical  instruments,  or  that  of  a 
scrivener  who  conveys  all  but  his  pens  and  books,  would  not 
this  be  an  act  of  bankruptcy  ?     The  judgment  in   Young  v. 

(a)  1  Doug.  296.  the  bill  of  exceptions,  but  there  was 

(b)  1  A.  &  £.  462.  nothing  material  in  them. 
(0  1  C.  M.  &  R.  447.  (A)  12  &  13  Vict.  c.  106.  Tho 
(rf)  1  M.  &  W.  714.  words  of  the  part  of  the  sect.  67. 
(0  22  L.  J.  Exch.  27.  referred  to  are,  "  That  if  any  trader, 
(/)21  L.  J.  C.  P.  173.  liable  to  become  bankrupt, . . .  shall 
Or)  8  East,  467.  make  or  cause  to  be  made  within 
(h)  MtI.  &  K.  546.  this  realm  or  elsewhere  any  fraudu* 
(0  Otner  points  were  raised  on     lent  grant  or  conveyance  of  any  of 
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1853.         Ward  (a)  is  in  point   The  question  ia,  whether  he  is  not  thereby 
making  himself  insolvent  ?  [^Pollock  C.  B.  Are  not  his  creditorB 


' — f 


V, 

Smith. 


Othbbs       deprivedoftheirlegalremedies?— Jtfroif  C.  J.  Does  he  not  place 
himself  by  the  act  with  respect  to  his  creditors  in  a  present 
unpaying  state  ?]     It  .is  sufficient  to  show  an  intention  to  de- 
feat one  creditor.     All  his  creditors   is   not  material.     {Pol" 
lock  C.  B.  If  he  is  traitor  to  one,  he  is  traitor  to  all.]     Some  of 
his  creditors  may  have  sufficient  securities  for  their  debt ;  the 
only  question  is,  are  any  *^ defeated  or  delayed?"     On  the  se- 
cond point  it  is  submitted  that  whether  there  is  a  resulting  trust 
or  not  in  favour  of  the  bankrupt  is  immaterial.     In  Law  y. 
Skinner  (b)  there  was  no  express  trust     Cases  have  been  de- 
cided with  an  express  trust  for  the  surplus  in  favour  of  the  bank- 
rupt  {Cresstoell  J.  Can  you  find  any  case,  brother  Byles,  where 
there  was  a  substantial  surplus  ?]     In  Newton  v.  Chantler  {e) 
there  was  an  express  trust.     \_CresstoellJ.  That  had  reference 
to  future  surplus,  if  any.     It  is  not  stated  there  was  any.  — 
JeroiM  C.  J.  The  objection  raised  is,  that  the  judge  should  have 
told  the  jury  there  was  evidence  of  a  resulting  trust  of  two- 
thirds  of  the  possession  for  the  bankrupt]     In  Porter  and  An^ 
other  V.  Walker  (d)  it  was  ruled  at  nisi  prius  by  Justice  Little^ 
dale,  that  an  assignment  by  an  innkeeper  of  all  the  furniture  and 
other  effects  at  the  inn  (except  his  stock  in  trade,  money,  and 
book  debts)  to  a  creditor  in  trust  to  sell  and  pay  himself,  return- 
ing the  surplus  to  the  innkeeper,  amounted  to  an  act  of  bank- 
ruptcy, if  the  party  were  insolvent  at  the  time  of  the  asrign* 
ment ;  which  ruling  was  not  afterwards  questioned.     In  Linton 
V.  Bartktt  (e)  a  bill  of  sale  of  one< third,  in  consideration  of  a  loan 
of  120L  with  interest,  two  days  before  the  bankrupt  absconded, 
was  h^ld  a  fraud  on  the  bankrupt  laws;  Butcher  v.  Easto,  (f) 
[Jervis  C.  J.  Though  the  property  conveyed  be  three  times  the 
amount  of  the  debt,  yet  it  prevents  the  other  creditors  issuing 
execution ;  they  have  only  an  equitable  remedy,  and  must  go 
into  Chancery]  ;  Metealf  v.  Scholey,  (y) 

Worlledge  in  reply.     Gamham  could  not  be  said  to  be  insol- 
vent when  he  executed  the  deed ;  his  trading  capital  was  in  the 

his  Iand«,  tenements,  goods,  or  chat-  with  intent  to  defeat  or  delay  his 

tela,  or  make  or  cause  to  be  made  creditors,  shall  be  deemed  to  hare 

any  fraudulent  surrender  of  any  of  thereby  committed  an  act  of  bank- 

his  copyhold  lands  or  tenements,  or  ruptcy. ' 


make   or  cause    to  be  made    any  (tC\  22  L.  J,  Exch.  27. 

fraudulent  gifY<,  delivery,  or  transfer  (hS  Supra, 

of  any  of  his  goods  or  chattels,  every  (c)  7  East,  138. 

such  trader  doing,   suffering,  ^ro-  (a)  1  M.  &  G.  686. 

curing,  exacting,  permitting,  miaking,  (e)  3  Wils.  47. 

or  causing  to  oe  made  any  of  the  if)  ^  I^oug*  294. 

acts,    deeds,   or  matters  ubresaid,  (g)  2  N.  K.  461. 
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binL  The  property  of  the  bank  did  not  consist  of  the  separate 
shares  of  each,  but  of  the  paid-up  capital  of  all ;  the  bank  was 
carried  on  the  same  after  the  7th  of  February  as  before,  and 
had  since  that  time  paid  five  per  cent ;  it  could  not  be  said 
that  the  bank  was  not  solvent ;  therefore,  so  for  as  the  bank 
creditors  were  concerned,  there  was  no  delay.  In  Gra/iam  y. 
CluqnnaH  (a)  the  consideration  was  not  future  adyanees,  but  a 
present  payment  and  a  bygone  debt. 

• 

JfiEYis  C.  J.    I  am  of  opinion  that  the  ruling  of  the  learned 
judge,  to  which  this  bill  of  exceptions  has  been  tendered,  was 
right.     Several  points  have  been  raised  in  the  course  of  the 
argament :  it  is  only  necessary  to  consider  two.    First,  whether 
there  was  any  evidence  to  go  to  the  jury  that  the  execution  of 
this  deed  was  fraudulent  with  respect  to  the  creditors  generally. 
The  fact  that  all  his  property  was  conveyed  except  two  shares 
in  the  bank,  was  clearly  evidence.     It  had  the  effect  of  de- 
laying and  defeating  his  creditors ;  and  it  is  a  well-established 
rule  of  law,  that  every  man  must  intend  the  necessaxy  con- 
sequence of  his  own  acts.     The  question  then  arises,  whether 
the  reservation  of  the  two  shares  made  any  difference  in  the 
operation  of  the  deed  ?    I  think  the  provisions  of  the  act  of 
Parliament  must  not  be  confined  in  the  construction  put  upon 
them ;  and  it  is  perfectly  clear,  even  though  some  of  the  tnide 
creditors  might  be  secure,  the  effect  of  this  deed  would  be 
to  defeat   the  creditors  generally.      The  conveyance  of  his 
property,  even  though  the  stock  in  trade  was  not  conveyed, 
must  have  the  effect  of,  and  he  must  be  considered  to  have 
committed,  an  act  of  bankruptcy.     The  other  question  raised 
was,  that  as  the  deed  conveyed  three  times  the  amount  of  the 
debt  secured  by  it,  it  could  not  be  considered  an  act  of  bank- 
ruptcy ;  but  it  would  defeat  the  creditors,  if  they  came  armed 
with  vk^fa,,  to  seize  the  property:  they  could  only  go  to 
equity;  there  must  therefore  be  delay.     That  the  execution 
of  the  deed  renders  him  insolvent,  must  be  taken  to  mean  that 
he  thereby  places  himself  out  of  a  condition  of  present  payment 
with  respect  to  his  creditors. 

Pollock  C.  B.  I  entirely  agree.  It  seems  to  me  the 
difficulty  has  arisen  out  of  this :  that  because  a  farmer,  finding 
himself  in  difliculties,  has  conveyed  all  his  stock  away,  except 
these  two  shares  in  the  bank,  of  small  value,  it  is  to  be 
considered  a  great  hardship  that  he  should,  in  respect  of  so 
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small  a  sum,  be  made  subject  to  the  bankrupt  laws.  We 
can  make  no  distinction  in  these  cases.  When  a  man  is  a 
tnutor  at  all,  he  is  a  traitor  quoad  all  his  creditors.  We  are 
not  to  inquire  as  to  what  creditors,  public  or  private ;  it  is  suffix 
cient  if  he  is  a  traitor  to  any,  where  there  is  a  fraudulent  assign- 
ment. But  the  great  point  quoad  hoc  is,  was  there  evidence 
to  go  to  the  jury  ?  I  am  of  opinion  there  was.  The  exception 
of  the  small  part  of  his  property  was  not  sufficient  to  prevent 
the  deed  being  considered  as  if  it  were  an  assignment  of  alL 

Pabke  B.  I  also  agree.  The  question  is,  can  there  be  an 
assignment  of  his  property  which  does  not  include  his  stock  in 
trade,  so  as  to  prevent  it  being  considered  fraudulent  ?  The  ex- 
ceptions that  have  been  referred  to  are  founded  on  mistakes 
derived  from  the  early  cases,  which  were  only  decided  on  the 
subject-matter  then  before  the  Court 

Cbesswell  J.    I  am  of  the  same  opinion. 

Platt  B.  By  this  deed  substantially  all  the  property  was 
conveyed. 

Mabtin  B.  If  we  were  to  decide  otherwise,  we  should 
establish  one  rule  of  law  with  respect  to  traders  with  small 
capital  and  another  for  those  with  large :  they  are  just  as  much 
traders,  though  they  have  only  a  small  stake  engaged  in  their 
trade. 

Judgment  for  the  p1ainti£ 

Attorneys,  Jackson^  Parkes  §*  Holmes,  and  Wayman,  Green  §• 
Partridge. 


REQINA  t^.  BROOKS. 


Court  op       Coram  Jebvis  C.  J.i  Pabke  B.,  Aldebson  B.,  Wight- 
^Ky^^  ^^^  •"^•^  Cbesswell  J. 

April  2S. 

B.,  the  wife  of  HeNRY  BROOKS  and  Eliza  his  wife  were  Indicted  at  the 

for  receiving  sessions  held  at  Liverpool,  before  the  recorder  of  that  borough, 

^)ods  stolen  by  the  former  for  steaUng,  and  the  latter  for  receiving,  a  number 

them  to  be  of  dressing  cases  and  other  articles,  the  property  of  the  master 

stolen. — Hdd, 
that  the  irife, 
under  no  circumstances  can  be  indicted  for  receiving  what  the  husband  has  stolep. 
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of  the  male  prisoner.  The  evidence  went  to  show  that  the 
articles  were  not  missed  before  the  prisoner's  apprehension,  that 
it  did  not  appear  whether  they  had  been  stolen  at  one  or  at  dif- 
ferent limes,  or  iirhen  they  were  deliyered  to  the  female  pri- 
soner. The  male  prisoner  absconded  directly  he  was  suspected 
of  dishonesty ;  but  his  house  was  searched,  and  in  it  was 
found  a  box,  in  the  possession  of  the  female  prisoner,  contain- 
ing pawn  tickets,  which  led  to  the  discovery  of  the  lost  property. 
Several  of  thes6  pawn  tickets  were  given  for  property  pledged 
by  the  prisoner  herself,  under  statements  that  it  had  been  given 
to  her  as  a  present,  or  that  it  was  an  article  she  was  in  the  habit 
of  selling :  in  other  instances,  she  had  employed  persons  to 
pawn  the  goods  for  her. 

The  recorder  told  the  jury  that,  as  the  female  prisoner  had 
received  the  stolen  property  from  her  husband,  the  presump- 
tion of  law  was,  that  she  was  acting  under  the  influence  and 
control  of  her  husband,  and  would,  in  that  case,  not  be  guilty 
of  the  offence  charged ;  but  this  presumption  might  be  rebutted 
by  evidence  that  she  had  acted  voluntarily,  and  with  a  dis- 
honest and  fraudulent  intention.  The  jury  found  a  verdict  of 
** Guilty;"  but  the  recorder  reserved  for  the  consideration  of 
this  court  the  question.  Whether  there  was  any  evidence  to  go 
to  the  jury,  and  whether  his  direction  was  right  ? 

Mr.  Brett,  in  support  of  the  conviction,  referred  to  Ilale^s 
P.  C.  816.,  and  contended  there  was  evidence  to  be  left  to  the 
jury,  when  he  was  stopped  by  the  Court. 
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Jebvis  C.  J.  There  really  was  no  evidence  at  all  in  this 
case;  and  if  there  was,  there  would  be  no  offence. 

Alderson  B.  If  the  wife  and  husband  go  out  together  io 
commit  a  larceny,  the  conduct  of  the  wife  is  evidence  against 
hoih ;  but,  in  the  case  of  recewing,  the  law  presumes  her  to  act 
under  her  husband's  controL 

Pabkb  B.  I  don't  think  the  wife  can  be  indicted  as  a  re- 
ceiver under  any  circumstances,  I  acted  upon  this  opinion  in  a 
case  before  me  during  the  last  assizes. 

Conviction  quashed. 

Attorney,  Shuttleworth. 


[Judgment 
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Qiteen'b 
Bench. 


SHERWOOD  t;.  PIIEND. 


May  6.  Coram  LOBD  CAMPBELL   C,  J.,  WiGHTMAN  J,,  and  EbLE  J. 


The  rule  of 
Hilary  Term, 
1853,  ordering 
that  for  maps 
or  plans,  irhen 
uaelf  incases 
aboye  20/.,  the 
master  may 
allow  from  1/. 
toSZ.S«.,]sim- 
peratiye. 


Action  for  injuring  a  gas  pipe  by  laying  down  the  wires  of 
an  electric  telegraph. 

At  the  trial,  a  verdict  was  found  for  the  defendant.  A  sum 
of  25/.  had,  it  appeared,  been  paid  by  the  defendant  for  certain 
maps  or  plans  used  for  the  purpose  of  the  defence.  The  master, 
on  taxing  the  costs  of  the  defendant,  had  only  allowed  a  sum  of 
37.  Ss,  for  them,  in  accordance  with  *'  The  Regulse  Generales, 
Hilary  Term,  1853,"(«) 

Mr.  Wtlles  now  moved  for  a  rule  to  review  the  master's 
taxation,  and  submitted  that  the  rule  did  not  apply  to  the  costs 
of  a  defendant.  He  also  said  that,  under  the  circumstances  of 
this  case,  the  defendant  was  justified  in  incurring  this  expense, 
and  the  Court  might  exercise  a  discretion  in  the  matter,  and 
order  the  master  to  allow  these  costs. 


Judgment, 


LoBD  Campbell  C.  J.  We  are  of  opinion  that  the  rule 
is  imperative,  and  that  we  have  no  power  over  it,  or  discretion 
to  order  the  master  to  allow  these  costs.  If  we  were  to  in- 
terfere in  this  case,  it  would  be  urged  in  similar  applications, 
that  the  particular  circumstances  of  each  case  took  it  out  of  the 
general  rule.  Pen  and  ink  sketches  are  often  found  at  the  trial 
to  be  as  useful  to  the  Court  and  jury  as  maps  or  plans  like  the 
present  of  a  more  expensive  description. 

Bule  refused. 

Attorneys,  Bischofftknd  Cox. 


(a)  Directions  to  taxing  masters 
and  scales  of  costs,  under  the  head 
**  Miscellaneous,"  it  is  ordered  that 
in  cases  under  20/.  no   allowance 


shall  be  made  for  maps,  plans,  or 
models.  For  maps  or  plans,  when 
used  in  cases  above  20/^  from  1/.  to 
SI  9$, 
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GLEN  V.  LEWIS- 
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Coram  POLLOCK  C.  B.,  PabkE  B.,  Platt  B.,  and  MabTIN  B.    Exchequer. 

April  26. 

action  was  brought  against  the  public  officer  of  the  West  A  condition  in 
of  England  Fire  and  Life  Assurance  Company.    The  declaration  t^^  ^^^ 


This 


required,  that  if 

was  upon  a  fire  policy,  which  was  set  out  verbatim.     By  that  any  alteration 

instrument, — ^after  reciting,  in  substance,  that  the  defendant,  who  "^  bSkUng 

wafl  described  as  a  cabinet-maker,  had  paid  3/.  I6s»  on  the  grant-  insured,  or  any 

ing  of  the  policy,  and  would  pay  a  similar  amount  yearly  for  fti^^JS^°OT°^* 

insurance  on  ''  stock,  manufactured  and  unmanufactured,  and  in  ^}^^^  descrip- 

,.  •..         •  ••  ^1  •         ^1*     tion  of  fire-heat 

pn)ce8s,  his  own,  m  trust  or  m  commission,  or  otherwise  at  his  was  introduced, 
risk,  in  his  workshops  and  offices  adjoining  and  communicating,  ®^  *°y  process 
brick  built,  tiled  or  slated,  situate  and  being  in  Hull,  800/.  5s, ;  was  carried  on 
on  similar  property  in  the  open  yard  adjoining  the  above,  200i  te«a  com^r^d 
3f. ;  —  and  reciting  that  two  small  stoves  were  then  erected  intheinsur- 
within  these  premises  for  the  purpose  of  warming  the  same,  —   Jtouid^he^ 
the  company  covenanted  to  pay  the  damage  and  loss  which  gi^en,  and 
the  plaintiff  should  suffer  by  fire  on  the  property  insured  "  ac-  alteratio^n" 
cording  to  the  terms  of  the  proposals  and  conditions  of  the  said  allowed  hy  in* 

.    1  1         j.i_         !•  1  •  ^       1  •     A  J      dorsement  on 

company  indorsed  on  the  policy,  and  m  every  respect  subject  to  the  policy,  and 

the  stipulations  therein  contained."  ^^7  further 

At  the  foot  of  the  policy  a  **  description  of  risks  and  terms  of  and  declared 

insurance"  was  siven  in  several  classes.    In  class  4.,  described  ^f^^^^sssuch 

o  ,  ^  notice  was 

as  "special  hazardous,"  ''cabinet  makers"  were  included,  and  given, premium 
also  "thatched  buildings,  in  towns  and  villages;    also  build-  Sol^^nt^" 
ings  covered  with   thatch,   in  which  fire-heat  is   used,   with  made,  no  hene- 
hazardous  goods  or  hazardous  trades  therein ;  chemists' labora-  to  the  insured 
tories;  and  any  other  risks  of  more  than  ordinary  hazard,  by  in  case  of  loss, 
reason  of  any  steam-engine,  stove,  kiln,  furnace,  oven,  or  other  the  introduc- 
fire-heat  used  in  the  process  of  any  manu£»ctory."  tion  of  a  steam- 

The  first  condition  indorsed  on  the  policy, —  after  requiring  insured  pre- 
the  insured  to  give  an  accurate  description  of  the  buildings,  ^^*»  '^"^  *^® 
erections,  &c.  intended  to  be  insured,  according  to  the  de-  trying,  by  way 
scription  of  risks  above  stated,  and  providing  that  if  the  in-  ^hei^rit  ^°*' 
eurance  was  on  stock  in  trade,  the  nature  of  the  same  and  would  be  of  use 
of  the  buildings  in  which  it  was  deposited  should  be  truly  JJ  l^e  insure^ 
described,  —  proceeded  as  follows:   "and  if  in  the  buildings  was  a  breach  of 

-  *       .    .  .     •  J      i_   11  1.  J  the  condition. 

insured,  or  containmg  any  property  insured,  shall  be  used  any     Another  con- 
steam-engine,  stove,  kiln,  furnace,  oven,  or  if  any  description  ^^^^^  aToided 

the  event  of 
any  circum- 
stance happening  whereby  the  risk  was  increased,  if  the  insured  failed  to  give  notice  thereof  to  the 
ofiee  before  loss  oeoiUTing. 

Whether  the  introdaction  of  a  steam-engine  on  the  premises,  under  the  above  circumstances,  was 
&  **  drcumstaace  happening**  within  the  meaning  of  this  condition,  qiutre  f 
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1853.  of  fire-heat  other  than  common  fireplaces  In  private  houses,  or 
any  process  of  fire-heat  be  carried  on  therein,  the  same  must 
be  noticed  and  allowed  in  the  policy ;  and  if  any  omission  or 
misrepresentation  take  place  on  any  of  the  foregoing,  or  any  other 
material  point,  the  policy  is  void,  and  the  insurance  is  of  no 
effect.  Every  insurance  attended  with  particular  circumstances 
of  risk  must  be  so  specially  expressed  in  the  policy ;  and  in  case 
of  any  circumstance  happening  after  the  insurance  has  been 
effected,  whereby  the  risk  shall  in  any  way  be  increased,  the 
insured  is  required  to  give  notice  thereof  in  writing  to  the  com- 
pany; and  the  same  must,  previous  to  a  loss  occurring,  be 
allowed  by  indorsement  on  the  poUcy,  otherwise  the  policy  is 
void,  and  all  title  to  any  benefit  from  the  insurance  becomes 
forfeited." 

The  fourth  condition  was  as  follows :  '^  In  case  of  any  alter- 
ation being  made  in  a  building  insured  or  containing  any  pro- 
perty insured,  or  of  any  steam-engine,  stove,  kiln,  furnace, 
oven,  or  any  other  description  of  fire-heat  being  introduced,  or 
of  any  trade,  business,  process,  or  operation  being  carried  on  or 
goods  deposited  therein  not  comprised  in  the  original  insurance, 
or  allowed  by  indorsement  thereon,  or  the  making  of  any  com- 
munication from  one  building  to  another,  notice  thereof  must  be 
given,  and  every  such  alteration  must  be  allowed  by  indorse- 
ment on  the  policy,  and  any  further  premium  which  the  alter- 
ation may  occasion  must  be  paid ;  and  unless  such  notice  be 
duly  given,  such  premium  paid,  and  such  indorsement  made,  no 
benefit  will  arise  to  the  insured  in  case  of  loss. 

The  declaration  then,  after  averring  mutual  promises,  pay- 
ment of  the  premiums,  &a,  alleged  a  loss  by  fire  on  the  3rd  of 
May,  1852. 

Plea  1.  That  after  the  assurance  was  effected,  and  before  the 
fire,  a  circumstance  happened  whereby  the  risk  was  increased, 
and  that  no  notice  thereof  in  writing  or  otherwise  was  given  to 
the  company,  nor  was  the  same  ever  allowed  by  indorsement  on 
the  policy  or  otherwise. 

2.  That  after  the  insurance  was  effected,  and  before  the  fire, 
a  steam-engine  was  introduced  on  the  premises  without  the 
knowledge  of  the  company;  that  it  was  worked  and  per* 
manently  fixed  on  the  premises ;  that  no  notice  was  given,  nor 
was  the  introduction  of  such  engine  ever  allowed  by  indorse- 
ment or  otherwise. 

The  following  facts  were  proved  at  the  trial  before  Pol- 
lock C.  B.  at  the  sittings  in  London  after  Hilary  Term.  The 
plaintiff,  a  cabinet  maker  at  Hull,  being  desirous  of  trying  whe- 
ther a  small  steam-engine  which  he  had  seen  in  a  broker's  shop, 


Lewis. 
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might  be  applied  in  turning  his  lathe,  entered  into  an  agreement        1858. 

with  the  broker  to  purchase  it,  if,  upon  trial  on  the  insured  pre-        q^^ 

mises,  it  was  found  to  answer.     The  engine  was  accordingly        ^  v, 

transferred  to  the  second  floor  of  the  premises  in  question,  and 

some  brick-work  was  erected  for  making  a  furnace  for  the 

kiler  attached  to  it     Two  or  three  trials  took  place  between 

the  26ih  of  April  and  the  3rd  of  May.     On  this  day  it  was 

employed  for  several  hours,  but  was  found  by  the  plaintiff  to 

be  unsuited  to  his  trade.     On  the  same  day  a  fire  broke  out* 

The  learned  judge  told  the  jury,  that  if  they  thought  that  the 

use  of  the  steam-engine  on  the  premises  was  merely  temporary 

and  by  way  of  experiment,  the  policy  was  not  avoided  under 

either  the  first  or  the  fourth  conditions.     The  jury  found  for  the 

plaintiff;  but  leave  was  reserved  to  the  defendant  to  move  to 

enter  the  verdict  for  him,  and  also  to  the  plaintiff  to  treat  the 

decision  of  the  Court,  if  it  should  be  in  the  defendant's  favour, 

as  the  ruling  of  the  learned  judge,  and  to  carry  it  to  a  Court 

of  Error  by  a  bill  of  exceptions. 

Sir  Frederick  Thesiger  having  accordingly,  on  a  former  day 
in  this  term,  moved  to  enter  the  verdict  for  the  defendant, 

Mr.  W.  H.  Watson,  Mr.  M.  Chambers,  and  Mr.  J.  S.  miles 
shewed  cause.  They  contended  that  what  had  taken  place  with 
respect  to  the  steam-engine  on  the  premises  was  not  ^*  the  hap- 
pening of  a  circumstance"  within  the  meaning  of  those  words  ip 
the  first  condition ;  nor  '^  an  alteration"  of  the  premises  them* 
selves,  or  the  **  introduction  of  fire-heat"  within  the  meaning  of 
the  4th  condition.  The  following  cases  were  cited :  Shaw  v.  RoIh 
herds  (a),  Dobson  v.  Sotheby  (J),  Barrett  v.  Jermy  (c),  Whitehead 
V.  Price  (d),  Pint  v.  Reid{e),  and  Mayall  v.  Mitford.  {/) 

Sir  F.  Tliesiger,  Mr.  Bovill,  and  Mn  Karslake  were  heard  in 
support  of  the  rule. 

Cur  adv.  vult 

Parke  B.  now  delivered  the  judgment  of  the  Court.    In      Judgment 
this  case  we  are  of  opinion  that  the  rule  to  enter  a  verdict  for       ^'^y  7- 
the  defendant  must  be  made  absolute. 

The  question  turns  entirely  upon  the  meaning  of  the  first  and 
fourth  conditions  of  the  policy  of  insurance,  which  are  indorsed 
on  the  policy,  and  made  the  subject  of  the  first,  second,  third,  and 
fourth  pleas ;  and  the  point  to  be  decided  is,  whether  placing  a 
small  steam-engine  on  the  premises,  with  a  boiler  attached,  and 

fa)  6  A.  &  E.  75. ;   S.  C.  1  N.  &  (e)  6  M.  &  G.  1.?  S.  C.  6  Scott, 

P.  279.  N.  R.  982.,  1  D.  &  L.  512. 

(b)  M.  &  M.  90.  m  6  A.  &  E.  670.;   S.  C,  1  N. 

(c)  8  Exch,  Rep.  535.  &  f  .  732.,  5  Tyr.  825. 
(c«)2C.ll&B.447. 
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1853.        using  the  same  in  a  heated  state  for  the  purpose  of  turning  a 

lathe,  not  in  the  course  of  the  plaintiff's  business  as  a  cabinet 

maker,  but  merely  for  the  purpose  of  ascertaining  by  experiment, 

whether  it  was  such  as  it  was  worth  his  while  to  buy,  to  be  used 

in  his  business,  avoids  the  policy  under  either  of  those  conditions. 

The  engine  appears  to  have  been  at  work  upon  the  premises 

insured  for  several  days ;  and  then  afire  happened ;  — whether  in 

consequence  of  the  steam-engine  having  been  worked  or  not  is 

quite  immaterial.     At  the  trial  the  Lord  Chief  Baron  told  the 

jury,  that  if  the  use  of  the  steam-engine  on  the  premises  was 

merely  temporary  and  by  way  of  experiment,  the  policy  was  not 

avoided  under  either  of  the  conditions.     The  verdict  was  found 

for  the  plaintiff;  but  leave  was  reserved  to  the  defendant  to 

move  to  enter  the  verdict  for  him  upon  the  first,  second,  third, 

and  fourth  pleas ;  giving  at  the  same  time  power  to  the  plaintiff 

to  treat  the  opinion  of  the  Court  as  the  opinion  of  the  judge  at 

the  trial,  and  to  tender  a  bill  of  exceptions  if  the  point  should 

be  decided  in  favour  of  the  defendant. 

Now,  these  conditions  are  to  be  construed  fairly  between  the 
parties ;  and  we  must  endeavour  to  ascertain  their  meaning  by 
adopting  the  ordinary  rules  of  construction*  The  fourth  con- 
dition, —  and  it  is  the  most  applicable  to  the  case,  —  provides. 
[His  lordship  here  read  the  condition,  and  then  proceeded.] 
Now,  this  clause  implies  that  the  simple  introduction  of  a  steam- 
engine  on  the  premises  without  fire  being  applied  to  it  will  not 
affect  the  policy  ;  but  that  if  it  be  used  with  fire-heat  it  will. 
As  nothing  is  said  about  the  intention  of  the  parties  as  to  the 
particular  use  of  it ;  and  as,  if  it  be  used,  the  danger  would 
be  precisely  the  same,  whatever  were  the  object  with  which 
it  was  used,  it  seems  to  us  that  it  makes  no  difference  whe- 
ther it  was  used  merely  on  trial,  with  the  intention  of 
ascertaining  whether  it  would  succeed  or  not,  or  as  an 
improved  means  of  carrying  on  the  plaintiff's  business. 
Nor  do  we  think  that  it  makes  any  difference  whether  the 
engine  was  used  for  a  longer  or  a  shorter  time.  The  terms 
of  the  condition  apply  to  the  introduction  of  a  steam-engine 
with  fire  heat  at  any  time,  and  without  giving  notice  to 
the  company,  so  as  to  afford  them  an  opportunity  to  inquire 
whether  the  introduction  of  the  engine  will  increase  the  risk 
or  not  The  condition  provides  that  "every  such  alteration 
must  be  allowed  by  indorsement  on  the  policy,  and  any  further 
premium  which  the  alteration  may  occasion  must  be  paid; 
and  unless  such  notice  be  duly  given,  such  premium  paid 
and  such  indoraement  made,  no  benefit  will  arise  to  the  insured 
in  case  of  loss."  The  expression  '^  alteration  "  is  here  inaccurate; 
but  it  is  obviously  meant  to  embrace  all  the  drcumstaaoes  before 
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mentioned,  though  all  are  not,  properly  speaking,  *^  alterations." 
This  appears  to  be  the  natural  and  ordinary  construction  of  this 
part  of  the  contract,  and  certainly  it  is  far  from  unreasonable.  In 
all  cases  where  alterations  are  made,  which  it  is  known  will  im- 
questionably  increase  the  risk,  the  company  stipulate  for  notice, 
in  order  that  they  may  consider  whether  they  will  continue  their 
liability  or  not,  and  if  so,  upon  what  terms.  There  are  no  words 
to  confine  the  introduction  of  asteam-*engine  to  its  actual  use  as 
an  instrument,  or  as  an  auxiliary,  for  the  carrying  on  of  the  busi- 
ness on  the  premises  insured.  If  such  a  construction  had  already 
been  put  upon  a  clause  precisely  similar  in  any  decided  case,  we 
should  defer  to  such  an  authority :  but  there  is  none.  All  the 
cases  upon  this  subject  turn  upon  the  construction  of  instru- 
ments, none  of  which  are  precisely  like  the  present.  Indeed,  it 
seems  not  improbable  that  the  terms  of  this  policy  have  been 
adopted,  as  suggested  by  Sir  Frederick  Thesigery  to  prevent  the 
effect  of  previous  decisions, —  the  provision  that  no  '^  description 
of  fire-heat "  should  be  *'  introduced,"  in  consequence  of  the 
niling  of  Lord  Tenterden  in  Dobion  v.  Sotheby  (a),  and  the  ad-* 
dition  of  *^  process  or  operation  "  to  ''  trade  or  business,"  to  pre- 
vent the  application  of  that  of  Shaw  v.  Eobberds.  (b)  That  case 
is  the  only  one  which  approaches  the  present ;  but  one  cannot  help 
feeling  that  the  construction  of  the  policy  in  that  case  was  some- 
what influenced  by  the  apparent  hardship  of  avoiding  it  by  reason 
of  the  accidental  and  charitable  use  of  the  kiln,  the  subject  of 
the  insurance.  The  Court  considered  tbe  condition  in  that  case 
to  refer  to  alterations,  either  in  the  building  or  the  business, 
and  to  that  only :  but  here  the  introduction  of  steam-engines, 
or  any  other  description  of  fire-heat,  is  specifically  pointed  at, 
and  expressly  provided  for.  If  in  that  case  the  condition  had 
been,  iTiter  alia,  that  no  bark  should  be  dried  in  the  kiln  without 
notice  to  the  company,  which  would  have  resembled  this  case, 
we  are  far  from  thinking  that  the  Court  could  have  held  that 
tbe  drying  which  took  place  did  not  avoid  the  policy  by  reason 
of  its  being  an  extraordinary  occurrence,  and  an  act  of  charity. 

We  are,  therefore,  of  opinion  that  the  defendant  is  entitled  to 
our  judgment,  and  that  the  material  part  of  the  second  plea  is 
proved.  The  averment  that  the  introduction  of  the  steam-engine 
was  of  a  permanent  nature,  and  would  have  been  continued  if 
the  fire  had  not  taken  place,  is  quite  immaterial.  The  plaintiff 
will  have  the  option  of  putting  the  opinion  of  the  Court  in  the 
form  of  a  direction  by  the  chief  baron  on  a  bill  of  exceptions. 

Judgment  for  defendant  on  the  second  plea. 
Attorneys,  JVillan  ^  Stevenson,  and  Anderton. 


1853. 


Judgment 


(a)  M.  k  M.  90.  92. 


(6)  6  A.  &  E.  75. 
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THE  QUEEN  v.  THE  INHABITANTS  OF  ST. 

MARY'S,  WARWICK. 

Quexn's        Coram  LoBD  Cahfbeli.  C.  J.,  WiOHTUAN  J.,  Eblb  J.> 
^^™f*  Cbompton  J. 

Aprii  27* 

bfa  teBemenv  ^^  appeal  to  the  Miclmelinas  Quarter  Sessions,  1852,  for  the 
commencing  at  borough  of  Warwick,  by  the  overseers  of  the  poor  of  the  parish 

noon  on  the  *•▼•  t\  •  •  i  ir 

first,  and  end-  of  Leamington  Priors,  against  an  order  for  the  removal  of 
o°d«5fcfin^tli  1^0'**^''^  Collins  and  her  five  children  to  that  parish  from  the 
afternoon  of  the  parish  of  St  Marj,  Warwick,  the  Court  of  Quarter  Sessiona 
ycar^a^Buffi.  ?^^''^  *^®  Order  of  removal,  subject  to  the  opinion  of  the 
cient  occupa*     Court  of  Queen's  Bench  upon  the  following 

tion  to  gain  a 

settlement  ^ 

under  1  WiU.  4.  t'fl^tf. 

A  receipt  ^he  respondents  relied  upon  a  settlement  gained  by  George 

?^^tts^  *  ,  Collins,  the  husband  of  the  pauper  Louisa  CoUins,  by  renting 
to  a  collector  of  and  occupying  a  tenement  in  the  parish  of  Leamington  Priors ; 
admiwibu'e"-  ^^^  ^^^^  settlement  was  traversed  by  the  grounds  of  appeal, 
dcnceofthe  In  Support  of  their  case  the  respondents  proved  that  George 
raSfc ****  ^^  *^*  Collins  entered  npon  the  occupation  of  the  Newbold  Inn  at 

Leamington,  at  twelve  o'clock  on  Monday,  the  SOth  September, 
1850;  and  at  7  p.  m.  on  the  same  day,  a  memorandum  of  ngree* 
ment  was  signed,  containing,  amongst  others,  the  following 
stipulations  :  —  Memorandum  :  the  following  are  the  terms 
on  which  George  Collins  of  Leamington,  coach  proprietor, 
has  taken  from  the  ZOth  day  of  September,  1850,  the  mes- 
suage and  premises  called  the  Newbold  Inn,  in  Newbold 
Street,  Leamington  Priors,  from  William  Griffin,  of  Warwick, 
as  agent  and  solicitor  of  George  Farr,  esq.,  the  mortgagee  in 
possession  of  the  said  premises. 

First.  The  tenancy  is  for  one  year,  commencing  on  the  ZOth 
day  of  September  instant. 

Second.  The  rent  is  30/.  per  annum,  payable  quarterly 
clear  of  all  deductions :  the  first  payment  to  be  made  on  the 
26th  day  of  December  next ;  the  second  and  future  payments 
payable  each  succeeding  quarter. 

Mr.  Genders,  the  former  tenant,  proved  that  his  term  expired 
on  the  previous  day,  namely,  the  29th  September,  in  that  year; 
and  that  he  had  taken  and  commenced  the  occupation  of  another 
house  in  Leamington  several  days  before,  and  that  Greorge 
Collins  went  with  him  to  Mr.  Griffin,  the  agent  of  the  landlord, 
on  the  same  29th  September,  beiog  Sunday,  for  the  purpose  of 
taking  the  Newbold  Inn;  but  that  Mr,  Griffin  refused  to 
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transact  business  with  them  on  that  iaj,  as  it  was  Sunday,  and         1853.* 
no  agreement  was  then  made  between  the]  parties.      Genders    xhsQusen 
continued  to  occupy  the  publichouse  at  Leamington  until  twelve  v. 

o'clock  on  the  following  day,  up  to  which  time  he  supplied  the  %  j[,rHiiBiTANT^ 
customers  on  his  own  account  and  received  the  money.  On  o?,?^'  Mart, 
the  same  day,  September  30th,  about  twelve  o'clock  at  noon, 
lilr.  Griffin  came  to  the  Newbold  Inn;  and  George  Collins 
then  took  complete  possession  of  the  premises,  and  began  im- 
mediately to  carry  on  the  business  of  a  publican  therein.  He 
and  his  family  continued  to  occupy  and  reside  in  that  house 
without  intermission,  until  the  29th  September,  1851,  on  which 
daj  John  Wells,  the  incoming  tenant,  entered  into  possession  as 
hereinafter  mentioned.  Previously  to  that  day  Collins  had 
token  a  house  for  himself  and  family  in  the  respondent  parish ; 
and,  more  than  a  month  previously,  had  entered  into  the  following 
agreement  with  Wells. 

"  LeanuDgton,  23rd  August,  1851. 

''  An  agreement  between  George  Collins  and  John  Wells :  — 
I,  George  Collins,  of  the  Newbold  Inn,  Leamington,  agree  to 
give  up  the  aforesaid  inn  on  the  29th  September^  1851,  with  the 
whole  of  the  brewing  plant,  bar  fixtures  in  the  bar,  and  the 
hall  gas  fittings,  &c 

"P.  S.  If  either  goes  from  this  agreement,  to  forfeit  10/. 
Signed  this  23rd  day  of  August,  1851." 

WeUs  afterwards  applied  to  the  landlord  to  accept  him  as 
tenant  of  the  Newbold  Inn,  and  the  landlord  agreed  to  do  so, 
and  sanctioned  his  taking  possession  under  the  terms  of  the 
last-mentioned  agreement.  On  the  26th  September^  some 
of  the  furniture  and  effects  of  Collins  were  sold  by  auction 
at  the  Newbold  Inn,  and  on  the  29th  a  valuation  was  made 
of  the  fixtures  and  fittings  between  Collins  and  Wells.  In 
the  course  of  that  29th  September,  Wells  came  in ;  he  first 
came  to  the  house  about  ten  o'clock  in  the  morning  of  the  29th ; 
but,  in  consequence  of  the  absence  of  the  person  who  was  to 
make  the  valuation,  and  who  was  to  have  been  in  attendance  at 
ten  o'clock,  Collins  continued  to  occupy  the  premises,  and  to 
carry  on  his  trade  there  until  about  four  o'clock  in  the  afternoon, 
when  Wells  paid  to  him  the  money  due  upon  a  valuation  of  the 
fixtures.  Immediately  after  that  payment  Mrs.  Collins  and  the 
family  left,  and  Collins  surrendered  complete  possession  of  the 
premises  to  Wells,  who  then  began  to  carry  on  the  trade  there 
on  his  own  account,  his  furniture  having  been  already  removed 
there.  Collins  left  the  house  altogether  on  the  following 
morning,  having  paid  Wells  6d.  for  his  bed  on  the  night  of  the 

C,  U—YOU  I.  P 
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1853.        29tL     It  WM  proved  tliat  Collins  had  paid  the  landlord  in 
>-^-^~~^      zeBpect  of  hii  oocapation  of  the  Newbold  Inn  the  entire  rent 
V.  agreed  upon  for  one  whole  year ;  but  it  was  contended  by  the 

I  "^^^M  ftppelhmts  upon  the  facts  above  stated,  that  he  had  not  actuallj 
OF  Siv  Mart,  occupied  for  one  whole  year,  at  the  least  within  the  meaning  of 
^AatncK.  thestat  lWilL4.  c  18.  s.  1.  On  behalf  of  the  respondents  it 
was  contended,  that  there  was  sufficient  proof  of  oocapation ; 
that  he  was  entitled  to  occupy ;  and,  in  hot,  had  occupied  for 
a  year,  within  the  meaning  and  intention  of  the  statute :  that 
at  all  events  it  was  proved  that  Collins  had  actually  occupied 
the  premises  in  question,  during  a  considerable  part  both  of  the 
first  and  of  the  last  day  of  the  year,  as  well  as  during  all  the 
intervening  period,  and  that  the  law  in  such  case  would  not 
take  notice  of  the  fractional  part  of  a  day,  during  which,  by 
arrangements  between  inoonung  and  outgoing  tenants,  for 
mutual  convenience,  the  occupation  might  be  changed.  The 
learned  recorder  decided,  that,  under  the  above  circumstances, 
the  period  of  occupation  by  Collins  was  short  of  a  year,  and 
was  consequentiy  insufficient  to  confer  a  settlement  upon  him, 
and  upon  these  grounds  he  quashed  the  order  of  removal  subject 
to  the  opinion  of  this  Court  upon  the  propriety  of  that  decision* 
A  further  question  was  raised  by  the  appellants  as  to  the  suf- 
ficiency of  the  evidence  given  by  the  respondents  to  prove  the 
payment  of  poor  rates  by  CoUins.  It  was  proved  by  the  re- 
spondents that  Collins  had  been  assessed  in  respect  of  the  New- 
bold  Inn  to  all  the  poor  rates  of  the  parish  of  Leamington 
Priors,  made  during  the  year  of  his  occupation ;  and  that  he  had 
paid  the  same  rates  to  one  James  Manning,  since  dead,  who 
was  a  derk  in  the  service  of  Richard  Croydon,  the  collector  of 
rates,  duly  appointed  for  the  parish  of  Leamington  Priors. 
Richard  Croydon  was  called  as  a  witness,  and  he  stated  that  the 
deceased,  James  Manning,  was  his  cleric,  and  employed  by  him 
in  the  collection  of  the  rates,  and  that  the  receipts  for  rates  pro- 
duced were  signed  by  Manning ;  and  that  Manning,  so  far  as 
the  witness  Imew,  had  paid  over  to  him  (Croydon)  whatever 
money  he  had  received*  The  receipts  in  question  had  been 
given  by  Manning  to  the  pauper  Louisa  Collins,  on  the  payment 
of  the  rates,  and  were  produced  by  her  on  the  trial  of  the  appeal 
Notice  had  been  given  to  the  appellants  to  produce  the  rate 
receipt  check-books  for  1850  and  1851,  belonging  to  the  paridi, 
but  the  appellants  refused  to  produce  them :  the  receipts  were 
in  the  following  form : 
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«Nal905. 


^^  Parish  of  LeanuDgton  Prion. 

£    s.    d. 


''Received^  the  11th  day  of  August,  1851,  of 
Mr.  Gr.  Collins,  in  respect  of  the  poors'  rate 
for  the  above  parish,  made  the  26th  day  of 
March,  1851,  on  34/,  assessment,  at  7j(f.  in 
the  pound ....  ..113 

"  Arrears OOP 

"  Total     ........  £1     1~3 


^tf«Mla«Mk 


"  J.  Makking, 
"  For  R.  Croydon,  collector.** 

These  receipts  were  tendered  in  evidence  on  behalf  of  the 
respondents,  but  the  counsel  for  the  appellants  objected  that 
they  were  inadmissible,  on  the  ground  that  Manning's  signature 
would  not  bind  the  parish.  The  recorder,  however,  received 
them  in  evidence.  At  the  close  of  the  respondent's  case  the 
boimsel  for  the  appellants  again  objected  that  proof  of  pay- 
ment of  the  rates  to  Manning  was  insufficient  to  bind  the 
parish  of  Leamington ;  and  that,  consequently,  the  requirement 
of  statute  4  &  fi  Will.  4.  c.  76.  s.  60.  was  not  complied  with,  and 
no  settlement  was  gained.  The  recorder  overruled  the  objection, 
subject  to  the  opinion  of  this  Court. 

The  questions  for  the  opinion  of  this  Court  are, 

**  1.  Whether  the  recorder  was  right  in  holding  that  the  occu- 
,^tion  of  Collins  was  insufficient  to  confer  a  settlement  ? 

"  2.  Whether  the  payment  of  the  poor  rates  by  Collins  to 
Hannbg  was  a  sufficient  payment  to  satisfy  the  statute  4  ft  5 
WilL4.  C76.S.66?'* 

If  the  Court  should  be  of  opinion  that  the  decision  of  the 
recorder  was  erroneous  as  to  the  sufficiency  of  the  occupation, 
and  right  as  to  the  payment  of  rates,  then  the  order  of  sessions 
is  to  be  quashed,  and  the  original  order  of  removal  confirmed  \ 
bat  if  the  Court  should  be  of  opinion,  either  that  the  decision  of 
the  recorder  was  right  as  to  the  sufficiency  of  the  occupation,  or 
that  it  was  wtong  as  to  the  payment  of  rates,  then  the  order  of 
sessions  is  to  be  confirmed. 

Mr.  Flood  and  Mn  A.  R.  Adams  in  support  of  the  order  of 
sessions.  The  case  presents  two  points,  altogether  distinct 
from  eadi  other.  1st.  Whether  the  occupation  for  a  year  was 
completed,  so  as  to  confer  a  settlement  ?  and,  2d.  Whether  the 
evidence  of  the  payment  of  the  rates  was  sufficient  to  bind  the 
parish  of  Leamington  Priors  ? 

r  2 
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1853.  Ist.  There  was  not  an  occupation  of  the  tenement  *'  for  one 


The  Queen 


whole  year  at  the  least  by  the  person  hiring  the  same,"  within 
^""^  the  terms  of  1  Will.  4.  c.  18.  A  whole  year  consists  of  365 
'^^^  days,  fFoolrych  on  Legal  Time^  36.^  and  authorities  there  cited ; 
^F  St.  Mart,  but  here  there  was  only  an  occupation  for  363  days  and  frac* 
Wabvick.  ^j^jjg  q£  ^^q  others,  which  cannot  be  taken  into  account  to  make 
up  the  term.  Under  a  local  act  requiring  so  many  days'  notice 
<'  at  least,**  it  has  been  held,  on  a  consideration  of  the  authorities, 
that  a  portion  of  the  day  on  which  the  notice  was  given  coald 
not  be  taken  into  account  to  make  up  the  number  of  days  re* 
quired.  Reg.  y.  Justices  of  Middlesex  (a)^  Blunt  y.  Htslop  (&),  is 
to  the  same  effect.  The  words  ^'at  least**  m  this  act  must  have 
been  used  for  the  yery  purpose  of  excluding  nicety  of  calcula- 
tion ;  and  Rex  y.  St,  Nicholas ,  Rochester  (c)y  Rex  y.  Banbury  (</), 
and  Rex  y.  Berkswell  (e),  shew  how  strictly  the  provisions  of  the 
statutes  relating  to  settlements  are  interpreted  by  the  Court. 
As  to  the  commencement  of  the  term,  the  premises  b^ng  let 
from  the  30th  September,  that  day  is  not  within  the  demise. 
Pugh  v.  The  Duke  of  Leeds  (/)  shews  that  the  word  **from,'* 
in  the  computation  of  time,  is  to  be  construed  inclusively  or  ex- 
clusively according  to  the  subject-matter ;  and  Lester  y.  Gar^ 
land  (g)  was  decided  on  the  same  principle.  Then,  as  to  the 
end  of  the  term,  Acland  y«  Lutleg  (h)  and  Anon,  (t)  shew 
that  the  year  includes  the  whole  of  the  anniversary  of  the  day 
from  which  the  term  runs ;  that  is,  in  this  case,  up  to  twelve 
o'clock  at  night  on  the  30th  September,  until  which  time  the 
rent  was  not  due  from  Collins ;  Duppa  y.  Mayo.  (A)  Bat  if  the 
contention  on  the  other  side  be  good,  as  Wells,  the  new  tenant, 
came  in  on  the  29th,  there  was  an  occupation  on  that  day  both 
by  him  and  Collins.  Even  if  the  Court  hold  that  the  term  ex- 
pired at  12  o'clock  at  night  on  the  29th,  still  Collins  gave  up  by 
express  agreement  some  part  of  his  term,  and  in  pursuance  of 
that  agreement  surrendered  the  premises  before  the  dose  of  the 
last  day ;  and,  on  the  same  mode  of  computation  he  had  no  right 
to  occupy,  and  did  not  occupy,  until  twelve  o'clock  on  the  30th, 
the  first  day  of  his  term.  [^Crompton  J,  You  say  he  gaye  up  a 
part  of  his  term,  being  a  fraction  of  a  day.]  Yes;  and  more- 
over the  act  requires  the  occupation  to  be  under  the  same 
yearly  hiring,  but  how  can  the  occupation  be  referred  back  to 
the  commencement  of  the  30th  September,  which  was  before  he 


[d)  14  L.  J.  R.  M.  G.  139.  (f)  Cowp.  714. 

\hS  8  A.  &  £.  577.  (g)  \5  Yefl.  248. 

c)  5  B.  &  Ad.  219.  (31)  9  A.  &  £.  879. 

d)  1  A.  &  E.  136.  (0   1  Ld.  Rajm.  480. 
9)  6  A.  &  £.  282,  \k)  I  Saiind,  286.  (»). 
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took  it?     [Erie  J.  referred  to  Bracton,  359.,  where  it  is  said,         1853. 
••  Item  —  annarum,  alius  Solaris^  alius  lunaris,  alius  arti/icialis,    xhbQukqi 
aUus  usualisJ* — Lord  Campbell  C*  J.  In  that  last  sense  I  think  v. 

we  should  be  inclined  to  suppose  it  to  be  used  in  this  act  of  iKHABZTAiiTf 
Parliament.  —  Crompton  J.     From    feast-day  to    feast-day   is    of  St.  Marti 
a  year  for  some  purposes.]     The  legislature  must  have  meant        ^*^<^*' 
something  more  by  the  words  ''at  least/'  that  is  to  say,  a  com- 
plete year.     [Erie  J.     From  the  time  of  William  III.  down^ 
wards  it  has  been  held  that  the  words  '*  one  whole  year  "  were 
satisfied  by  a  hiring  on  the  day  after  a  feast-day  until  that  feast* 
day  in  the  following  year,  the   word  ''until"  including  the 
feast;  Rex  v.  Shiplam.{ct) —  Crompton  J.     The  difficulty  on 
the  other  side  arises  out  of   the  words  of  the  demise  ''from 
the  30th  September."]    In  the  case  of  removal  under  an  order  of 
justices  the  fraction  of  a  day  will  suffice  to  interrupt  a  residence, 
there  being  no  right  for  that  period  to  return ;  Rex  v.  Calde^ 
cote,  (ft)   So  in  this  case  we  say  he  was  out  of  possession  for  part 
of  a  day,  without  a  right  to  return. 

2nd.  With  regard  to  the  evidence  of  payment  of  the  rates  the 
question  is.  Whether  a  delegated  authority  can  be  delegated? 
Croydon,  the  collector,  was  appointed  under  a  general  order  of 
the  Poor  Law  Commissioners,  requiring  every  officer  to  perform 
his  duties  in  person,  and  not  to  entrust  it  to  a  deputy.  [Lord 
Campbell  C.  J.  That  is  not  stated  in  the  case,  nor  is  any  point 
raised  upon  it.  The  recorder  was  clearly  right  upon  this 
point.  Doe  v.  Turford  (c)  shows  the  receipts  were  admissible ; 
and  we  think  the  evidence  given  quite  sufficient. —  Wightman  J. 
Croydon  says,  as  far  as  he  knows,  all  the  money  was  paid  over  to 
liiin :  the  other  judges  concurred  in  this.] 

Mr.  Spooner  and  Mr.  Bittleston^  contrh.  The  authorities 
filiew  that  the  law,  as  a  general  rule,  disregards  fractions  of 
days.  Thus,  half  a  year  consists  of  182  days,  and  a  quarter  of  91, 
the  hours  remaining  upon  the  division  being  disregarded  (tf), 
ClaytovLS  case  (e),  Shelley^s  case  (f),  Hemmings  v.  Brabason.  (g) 
Here,  clearly,  the  term  commenced  on  the  30th  September ;  for, 
although  the  first  sentence  of  the  agreement  refers  to  the  terms 
on  which  George  Collins  had  taken  the  premises  "from  the 
30th  September,  1850,"  the  first  condition  is,  "  the  tenancy 
is  for  one  year,  commencing  on  the  30th  September  instant*** 
Then,  as  the  case  is  stated,  the  fraction  of  a  day  at  the  close  of 


[a)  1  T.  R.  490.  («)  8  Coko,  part  6.  1.  a. 

lb)  20  L.  J.  R.  M.  C.  187.  (/]  " 

la)  3  B.  Sc  Ad.  890. 

(d)  Anon.  3  Dyer,  345.  (a). 


[b)  20  L.  J.  R.  M.  C.  187.  if)  Moore,  136. 

3  B.  Sc  Ad.  890.  &)  O.  Bridg.  8. 
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2859.        the  term  does  not  oome  into  qnestionj  for  It  sppean  that, 

T     Q^^    although  hii  family  left  at  four  o'clock,  CoUina  himself  re* 

V,  mained  until  the  following  morning.     [^Crampton  J,     The  see* 

IiiiLuuL.ii  '^^^'  ^^^  ^^  ^^  discontinued  possession  at  four ;  the  words 
Of  St.  Maet,  are,  that  he  then  ^'  surrendered  complete  possession  of  the  pre- 
WABwicx.  miges.*^  That  was  merely  for  the  convenience  of  the  trade ;  it 
IS  true  that  he  paid  for  his  bed^  but  that  was  because  he  re- 
mained after  twelve  o'clock  at  night  Le$ter  y«  Garland  is  a 
strong  authority  ^in  our  favour,  if  properly  aiq[>lied«  lliere 
are  many  instances  in  which  fractions  of  a  day  may  be  taken 
into  consideration  to  prevent  injustice  and  injury.  Mr.  Nolan 
remarks  (a)  ^*  in  favour  of  settlements,  the  day  of  entering 
upon  the  service,  and  that  of  leaving  it,  are  usually  considered 
as  included  in  the  contract,  for  the  law  makes  no  fraction  of  a 
day,  and  the  servant  is  under  the  master's  control  during  a  part 
of  each,"  citing  Rex  v.  Shiplam  and  other  cases.  So  a  fraction  of 
a  day  may  be  rejected,  where  it  would  have  the  effect  of  defeat- 
ing a  settlement  as  by  disconnecting  two  services;  Ax  v. 
Fifehead  Magdalen  (i).  Rex  v.  JEll^field.  (c)  Many  cases  under 
the  statute  relating  to  settlement  by  hiring  and  service,  show 
that  the  broken  days  at  the  commencement  and  end  of  the 
year  are  to  be  reckoned ;  as  in  Rex  v.  Skiplam,  cited  by  the 
Court ;  and  those  decisions  were  under  a  statute  in  pari  nuOenAt 
and  in  the  same  words,  with  the  exception  of  ''  at  leaatj"  which 
make  no  difference.  Then  it  is  submitted,  that  the  pauper  is 
entitled  to  have  both  the  first  and  last  day  reckoned ;  and,  if  boi 
there  is  an  occupation  for  one  whole  year.  They  were  then 
stopped  by  the  Court 

LoBD  Cahfbell  C.  J.  I  am  very  glad  that  we  are  enabled^ 
in  accordance  with  rules  of  law  and  the  decided  cases,  to  adopt 
a  rule  that  agrees  with  common  sense ;  for  any  one  in  ordinary 
conversation  would  have  said,  this  was  an  occupation  for  one 
whole  year ;  and  that  is  in  accordance  with  the  general  maxim, 
that  the  law  does  not  regard  the  fraction  of  a  day.  Here  wsb 
an  occupation  on  the  30th  September  in  one  year,  until  and  on 
the  29th  September  in  the  following  year,  making  in  the  whole 
865  days,  namely,  a  year.  Then  is  this  one  of  die  exceptional 
cases  in  which  you  must  regard  fractions  of  days  ?  I  think  not ; 
and  that  there  is  no  reason  why  we  should  not  apply  the  general 
rule ;  and  I  am  glad  to  find  we  have  uniform  decbions  on  an  act 
in  pari  maierid,  using  the  very  words  of  the  statute  now  under 
consideration,  viz.  the  8  &  9  Will.  8.  c.  80.  s.  4.,  which,  in  order 

(a)  1  Nolan,  858.  (b)  Burr.  S.  C.  116,        ;    (c)  2  Bott.  875. 
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to  confer  a  settlement^  requires  a  hiring  and  service  ^  for  one         1859. 

whole  year,'*  and  I  know  no  difference  between  that  and  "  one    thb  Qusbm 

whole  year  at  the  least."    Under  that  statute  it  was  very  v. 

properly  held,  that  a  hiring  on  the  day  after  a  partioolar  day    in^abitavts 

**untU^  that  day  in  the  following  year  was  a  hiring  for  one  .?^-  Mabt,j 

whole  year;  and  applying  that  decision  to  the  present  case,  there  ** 

was  here,  on  the  fkce  of  the  instrument,  a  hiring  for  one  whole 

year,  from  the  30th'  September,  f.  e.  as  explained  by  the  foUow- 

iog  clause,  commencing  on  the  30f  A ;  and  there  was  an  occupa* 

tion  beginning  on  the  SOth  September,  1830,  and  continuing 

until  the  29th  September,  1831.     So  there  is  an  occupation 

for  365    days,   and  a  renting  and  occupation  for  one  whole 

year. 

WiosTMAN  J.  I  am  of  the  same  opinion.  It  seems  to  me 
that  there  is  nothing  to  take  this  case  out  of  the  general  rule  as 
to  the  computation  of  time,  and  that  the  words  ^  at  least "  do 
not  bring  it  within  the  exceptions.  I  see  no  distinction  between 
this  statute  and  that  of  WilL  3.,  on  which  it  has  been  expressly 
held  in  several  cases,  as  in  Rex  v.  Skiplamy  that  the  fraction  of 
a  day  is  not  to  be  regarded  as  to  hiring  and  service.  The  two 
statutes  are  substantially  the  same,  and  I  think  the  fraction  of 
a  day  is  no  more  to  be  regarded  in  one  case  than  the  other. 

Ebijb  J.  I  am  also  of  opinion  that  the  rule  disregarding 
fractions  of  days  should  be  applied  to  this  case,  and  that  both 
the  first  and  last  days  are  to  be  counted  as  days  of  occupation. 
The  case  cited  on  the  statute  as  to  hiring  and  service  is  in 
point,  and  I  think  the  expressions,  '*  one  whole  year  "  and  '*  one 
whole  year  at  the  least,"  amount  to  the  same  thing. 

Cromftok  J.  The  question  is,  whether  the  fractions  of 
days  are  here  to  be  counted  as  days  of  occupation.  It  appears, 
according  to  the  authorities  cited,  they  may  be  so ;  and,  if  so, 
there  has  been  an  occupation  for  a  whole  year. 

Rule  absolute  to  quash  the  order  of  sessions. 

Attorneys,  HaU  tf  Hunti  and  BeU  Steward  8f  Lloyd. 


r  4 


200  '^^^^  C03IM0N  LAW  BEPOBTS. 

1853. 

'      '      '  READ  V.  TEAKLE. 

Co      OK         (^^^^^    JbRVIS    C.  J.,    CBES8WELL    J.,    WiLLIAHS   J,,    Uld 

PLEA8.  Talfoubd  J. 

April  25.         ^ -- 

In  an  action       iVlB.  Kemphy  moved  for  a  rule  to  show  cause  whj  there  should 

riiefto*the°^    °^*  ^®  ^  ^®^  *"*^  ^^  ^^  ^^^®*  which  had  been  tried  before  the 
wife  on  her        sheriff.     The  action  was  for  music,  supplied  to  the  defendant^a 

question  ?8  On*  ^^^"^*     ^^  movcd  on  the  ground  of  misdirection,  and  also  on 

the  absence  of  the  ground  that  the  verdict,  (for  the  plaintiff),  was  agsdnst  evi- 

of  necessity  as  deuce.     The  onlj  evidence  for  the  plaintiff  was  that  of  the 

may  show  an  plaintiff  himself,  who  said,  "  The  defendant's  wife  dealt  with  me 

whether  there '  previous  to  March,  1851.     All  the  goods  I  sue  for  were  sup- 

or'lmh^r^iJ  P^^®^  ^  ^^^'  ^  ^®"*  ™y  ^*^^  *^  ^^®  defendant's  house  at  Christ- 
fact;  and  mas,  1851.  She  promised  to  pay  me.  On  the  10th  of  July  I 
tion^ad^been*"  received  a  notice  from  the  defendant  repudiating  any  orders. 
left  to  the  jury  That  was  after  the  supply  of  the  goods.  No  account  was  ever 
poinrwhether  i^^turned  to  me.  I  never  saw  the  defendant.  His  wife  took 
the  goods  were  from  my  shop  what  she  wished  for.  The  defendant  never 
Held,  a  misT^  ordered  any  goods."  The  defendant  was  called  and  said  his 
a*rw^t°af^*  income  was  380/.  a-year,  out  of  which  he  allowed  his  wife  (who 
granted.            however  lived  with  him)  30/. ;  that  he  paid  65/1  a-year  for  rent; 

and  that  he  had  never  ^ven  any  authority  for  the  orders.  This 
was  the  whole  of  the  evidence.  The  under-sheriff  told  the 
jury  that  the  question  was,  whether  these  goods  were  necessaries. 
But  it  was  now  contended  that  tliis  was  only  one  drcumstance  to 
be  submitted  to  the  jury  with  others;  for,  non  constat^  that  the  mu- 
sic was  necessary  for  the  wife  of  the  defendant,  however  it  might 
be  necessary  in  the  abstract.  He  might  have  furnished  her  with 
plenty,  or  with  money  to  purchase  it ;  and  there  was  evidence  of 
that  in  this  case.  And  the  real  question  for  the  jury  was  one  of 
authority  or  agency.  The  liability  of  tlie  husband  for  goods  sup- 
plied to  the  wife  depends  upon  whether  she  is  his  agent ;  Laird  y. 
Iremonger.  (a)  And  that  is  a  question  for  the  jury  on  the  evidence, 
and  does  not  depend,  as  a  matter  of  law,  upon  whether  the  goods 
are  necessaries.  {Jervis  C.  J.  Sometimes  the  agency  must 
be  a  question  of  law.  Suppose  the  wife  wants  a  dress,  and 
the  husband  expressly  prohibits  her  from  ordering  it;  which 
way  are  the  jury  to  find  ?]  That  would  depend  upon  whether 
she  were  absolutely  in  want  of  a  dress ;  that  is  to  say,  had  none 
at  all.  In  such  extreme  cases  there  may  be  an  agency  in  law. 
Thus  it  has  been  lately  held  that  the  husband  is  liable  for  ne- 
cessaries supplied  to  the  wife  during  his  lunacy ;  Read  y.  Le- 

(a)  13M.acW.d68. 


THE  COMMON  LAW  REPORTS.  £01 


gard.  (a)  \Jervis  €•  J.  referred  to  Smart  r.  Hberry.  (J)]  There  1W8. 
the  question  was  as  to  the  liability  of  the  wife  for  goods  ordered  r2Id 
by  her  after  her  husband's  death,  of  which  both  the  plaintiff  and  ^^  v. 
herself  were  ignorant  at  the  time*  There  was  ample  evidence  in 
that  case  of  the  wife's  authority  to  bind  her  husband,  if  he  had 
been  still  alive.  [Jervis  C.  J.  But  there  the  point  was  rather,  that 
the  agency  in  fact  had  not  been  determined  by  notice  of  his 
death.]  In  the  present  case  it  might  well  be  that  the  music  was  a 
"necessary,"  and  yet  it  did  not  follow  that  there  was  any  agency 
or  authority  in  fact ;  and  it  is  submitted  that  there  is  nothing 
to  show  in  the  case  an  agency  or  authority  in  law,  any  more 
than  in  the  case  in  which  the  wife  bought  fancy  birds ;  Free^ 
stone  V.  Butcher,  (c)  He  also  referred  to  Montaguey.  Benedict  (df) 

Feb  Curiam.     Take  a  rule. 

On  a  subsequent  day  Brewer  appeared  to  show  cause.  He 
admitted  that  he  could  not  defend  the  ruling  of  the  sheriff,  sup* 
posing  that  it  was  simply  as  stated  in  the  affidavit  of  the  de- 
fendant^  and  that  he  had  left  the  case  solely  on  the  question  of 
necessaries.     Accordingly, 


J 


Attorney,  Lambert. 


Bule  absolute.  (0) 


(a)  6  Ezcfa.  Rep.  636.     And  it      expense  ia  a  mere  Tolunteer.    Am' 
has  been  abo  latelj  held  that  he  is      hrose  v.  Kerrisan^  10  C.  B.  776. 


liable  for  the  necessary  expense  of         (b)  10  M.  &  W.  1. 

(c) 
from  whom  he  lired  separate,  with-  (a)  3  B.  &  C.  83. 


the  decent   interment   of  nis  wife,  (c)  9  C.  &  P.  643. 


oat  anj  express  authority ;  and  even  (e)  See  Reneaux  v.  Teakle,  anle^ 

although  the    party  incurring    the  61. 


REGINA  V.  WELLMAN. 

Coram  JeBTIS  C.  J.,  AlDERSON  B.,  CbESSWELL  J.,  ErLE  J.,        Cmminal 

and  Martin  B.  Appeal. 

J  May  7. 

Indictment  for  obtalniog  money  by  false  pretences.  A.  persuaded 
The  prisoner  was  tried  at  the  sessions  for  the  city  of  Manchester,  membcr*ofa 
on  the  4th  of  April  last.  In  July,  1 850,  the  prisoner  called  on  burial  society 
Jane  Jackson,  and  stated  that  there  existed  a  certain  burial  Q^^e  at  two'^ 
Bociety,  of  which  he  was  a  member ;  that  it  was  a  stronsc  and  different  times 

at  the  interval 

respectable  society,  and  had  7000/.  in  the  bank,  and  he  asked  of  a  month, 
her  to  become  a  member  and  subscribe  to  it;  she,  however,  on  ^y  ^^®  ^J^*, 

,  It   J  1  statement  of 

tuat  occasion  refused.     The  prisoner  called  upon  her  again  in  facts,  partly 
August,  and  then  said,  the  dub  was  «  strong  and  respectable,"  fX,  r'^m'^o^^ 
but  made  no  mention  to  her  about  there  being  7000/.  in  the  induced;  by  the 

second,  repeat* 
ing  the  true 
ptrt  of  the  fbnner  statement  irithont  the  first»  she  was.  —  HtM^  that  the  two  statements  might  be 
coimecied,  and  that  this  was  a  question  for  the  jury ;  and  that  the  case  came  within  the  statute  of 
&lse  pretences. 


20}  TSE  COMMON  LAW  BEP0ST8. 


V 


IMS.        bank.    Jane  JaokaoQ  tben  sabeoribed  3d!,,  being  for  bendf,  her 


Waujuif. 


RacnvA       huBbsnd,  and  her  daughter^  and  a  aabacription  card  was  led  with 
V.  her«     She  continued  to  pay  that  sum  weekly  until  the  22Dd  cf 

June,  1852,  when  the  huaband  died.  The  day  after  bia  death 
the  woman  called  upon  the  priioner,  who  went  to  her  house, 
looked  at  the  card  for  acme  time,  told  her  that  ahe  had  not  paid 
a  proper  sum,  but  that  if  ahe  would  sign  a  receipt  for  4/.  10«. 
he  would  give  her  that  aum.  She  refuaed  that  offer ;  and  he 
aubaequently  aaid  he  would  not  ^ve  her  anything.  It  appeared 
that  there  waa  auoh  a  dub,  of  which  the  priaoner  waa  preaident; 
there  were  1000  membera,  but  there  waa  no  auch  aum  aa  700M. 
in  the  bank.  The  recorder  in  aummmg  up  told  the  jury  at  the 
trial,  that  they  muat  aay  whether  the  two  conyeraationa  were 
continuing  representations,  and  that  they  must  be  aatiafied  that 
the  representations  of  the  prisoner  were  falae,  and  that  the  wo- 
man was  induced  to  become  a  member  by  theae  repreaentations. 
The  jury  found  a  verdict  of  '*  Ghiilty.**  The  recorder  reserved 
the  case  for  the  opinion  of  thia  Court  to  aay  whether  it  came 
within  the  statute,  and  whether  he  waa  right  in  hia  directi(ni8 
to  the  jury  in  leaving  it  to  them  to  aay  whether  the  convena- 
tions  were  continuing. 

Mr.  Wheeler,  for  the  prisoner.  There  are  two  queetiona,  first, 
whether  the  facta  stated  in  the  caae  would  constitute  an  offence 
within  the  statute ;  and  next,  whether  the  evidenoe  waa  pro- 
perly left  to  the  jury  ?  Thia  is  the  mere  case  of  a  canyasser  for 
a  society  making  exaggerated  and  coloured  atatementa :  it  ia  a 
species  of  puffing,  like  an  auctioneer.  In  order  to  conatitute  a 
false  pretence,  there  must  not  only  be  a  false  pretence  of  an  ex- 
isting fact,  but  it  must  be  within  the  knowledge  of  the  party 
making  it.  [Erie  J.  It  muat  be  a  falae  pretence  of  a  past 
fact,  not  of  a  future  one.]  The  rule  had  been  laid  down  bf 
Mr.  Baron  Alderson  in  Regina  v.  Wooley  (a) :  if  a  man  repre- 
sented as  an  existing  fact  that  which  was  not  an  existing  fact, 
and  so  got  the  money,  that  waa  a  false  pretence.  In  that  case 
the  statement  made  and  the  money  obtained  were  contempora- 
neous acts.  In  the  present  case  there  waa  an  interval  of  a  month 
between  the  first  statement  and  the  time  when  the  money  was 
obtained.  [Jervis  C.  J.  This  is  a  case  that  haa  gone  to  the 
jury,  and  they  have  drawn  their  conclusion.  The  question  for 
us  is,  whether  there  was  any  evidence  upon  which  the  jury  could 
convict?  You  had  better  take  the  second  propoeition  flnt,  and 
see  whether  the  first  oonversatibn  is  connectaUe  with  the  aeoond ; 
if  not,  there  is  an  end  of  the  case.  — -  Alderean  B.   Do  yon  mean 

(a)  Den.  Cr.  Ca.  660. 
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to  say  that  there  must  be  an  advance  of  money  at  the  same  time        IS69, 
when  the  false  pretence  is  used?     Will  it  do  if  advanced  in  an      \^     - 
hour,  or  a  day,  at  a  week,  or  a  month  ?     They  are  all  cases  of  v. 

degree.]  Every  thing  mnst  be  construed  reasonably-  There  ■"J'aw. 
is  nothing  to  connect  the  two  conversations.  There  was  abun-  ' 
dafit  evidence  diat  there  actually  was  such  a  society  as  stated  on 
the  card.  [Jervi$  C>  J*  There  may  be  an  excellent  burial 
locietyi  but  tiure  was  no  7000^,  and  the  jury  have  found  that 
the  money  was  obtained  upon  that  false  pretence.]  That  state- 
ment was  made  in  July ;  it  failed  of  its  purpose ;  there  was  an 
end  of  it.  After  a  month's  interval,  the  prisoner  came  again ; 
she  might  have  made  inquiries  in  the  meantime,  if  she  had  liked. 
His  statement  the  second  time  was,  that  he  belonged  to  a  dub 
« strong  and  respectable."  ICrenwellJ.  No, '' the""  dub.]  The 
recorder  told  the  jury  there  was  no  case.  {JervU  C.  J.  Then 
be  was  wrong*  for  twelve  men  were  of  a  different  opinion.  Sup* 
pose  he  had  called  the  next  hour,  would  that  have  done  to  con- 
nect the  two  conversations  ?]  They  might  have  been  connected 
then.  [Alderson  B.  That  is  the  real  test.  If  you  won't  try 
the  testy  how  can  we  help  you.  It  is  purely  a  question  for  the 
jury.  We  are  here  to  give  a  rule  of  law  and  nothing  else.]  The 
statement  made  in  August  was  true ;  the  false  part  was  made  in 
July.  [Erie  J.  A  statement  half  true,  half  false,  is  the  very 
worst  &lse  pretence.] 

JiBvie  Ct  J*  It  seems  to  me  that  the  convictioh  in  this  case 
was  right  There  are  only  two  questions  to  decide,  first,  whe- 
ther the  recorder  was  right  in  teUing  the  jury  they  might  con- 
dder  what  passed  at  the  first  conversation  and  connect  it  with 
the  last.  Ko  doubt  they  may  be  connected,  and  that  was  a 
question  for  the  jury.  Then,  was  it  a  case  to  be  left  to  the 
jury ;  taking  the  two  conversations  together,  I  think  it  was. 
In  order  to  constitute  this  offence  there  must  be  a  statement  of 
a  fact  byegone  or  existing,  and  that  must  be  with  intent  to  de- 
fraud, and  the  jury  had  found  that  was  the  intent.  I  think  the 
case  falls  within  the  statute.  The  two  conversations  were  con- 
Bectable :  the  jury  have  so  connected  them :  there  was  an  end 
of  it :  we  have  nothing  to  do  with  their  finding.  Whenever 
the  ease  of  A^.  v.  Ba$$ett  comes  regularly  before  the  Court,  we 
will  then  ^ve  an  opinion  upon  it. 

Conviction  affirmed. 

Attomeyt  Bmif  Manchester 
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C-.^ — ) 


Bail  Coubt. 
M(^  5. 

A.  having  sued 
out  yfTit  of 
capias,  and  ball 
bond  being  en- 
tered into  by  R 
according  to 
sect  3.  1  &  2 
VicLcllO, 

B.  applied  to  set 
aside  such  writ 
of  capias  on 
affidavit  that  A. 
had  no  proba- 
ble cause  of  ac- 
tion.— Held^ 
that  the  Court 
would  not 
interfere  under 
powers  given 
bj  sect  6., 
except  on  affi- 
davits as  to  the 
probability  of 
the  defendant 
leaving  the 
country. 


COPELAND  V.  CHILD, 
Coram  COLEBIDGB  J. 

Mr.  sergeant  miller  applied  for  a  rule  to  show  cause 
why  an  order  of  Mr.  Baron  Piatt  should  not  be  set  aside  (under 
which  a  writ  of  capias  had  been  issued),  and  the  bail  bond 
delivered  up  to  be  cancelled.  This  was  an  action  for  breach  of 
promise  of  marriage,  and  a  writ  of  capias  had  been  sued  out, 
according  to  the  provisions  of  the  1  &  2  Yict  c.  110.  s.  3., 
on  an  affidavit  that  the  phuntiff  had  sustained  more  damage  than 
20/.,  and  that  there  was  probable  cause  for  believing  that  the  de- 
fendant was  about  to  quit  England.  The  present  application  was 
supported  on  the  ground,  that  the  powers  given  by  this  act  to  a 
judge  did  not  extend  to  actions  where  unliquidated  damages 
were  to  be  recovered,  and  on  an  affidavit  which  alleged,  amongst 
other  things,  that  there  was  no  reason  to  suppose  the  plaintiff 
had  any  cause  of  action,  and  that  there  were  two  promises  set 
forth  in  the  declaration,  one  of  which  was  made  when  the  de- 
fendant was  under  age.  \^Coleridf/€  J.  I  have  nothing  to  do 
with  the  merits  of  the  case.  I  should  then  be  in  fact  trying  a 
plea  of  infancy.  Have  you  any  case  where  a  judge  went  into 
the  question  of  there  being  a  reasonable  cause  of  action  ?  Tbe 
writ  of  capias  is  sued  out  upon  a  good  affidavit  of  the  debt,  and 
that  there  is  ground  to  suppose  that  the  party  is  likely  to  leave 
the  country.  There  is  the  case  ofDuke  de  Cadaval  v.  Collins.  {a)\ 
It  is  submitted  that  the  new  law  differs  from  the  old :  if  there 
were  an  affidavit  of  there  not  being  probable  cause  of  his  leaving 
the  country,  it  would  be  ground  for  this  application :  but  there 
is  nothing  in  section  6.  to  confine  the  words  to  this  one  ground, 
and  the  affidavits  may  show  that  there  was  no  probable  cause 
of  action :  there  would  be  no  hardship  in  this,  as  the  other  party 
could  file  affidavits  to  satisfy  the  judge,  at  the  time  of  showing 
cause,  that  he  had  a  cause  of  action. 


Coleridge  J.  I  am  against  you  on  principle.  Before  this  act 
was  passed  the  affidavit  of  debt  was  sufficient  Tbe  only  check 
was  to  bring  the  bail  bond  before  the  Court,  where  it  was  defec« 
tive,  or  to  proceed  under  the  43  Geo.  3.  c.  46.,  if  the  arrest  was 
excessive.  The  first  section  of  the  act  states,  that  no  person  shall 
be  arrested  upon  mesne  process^  except  in  the  cases  mentioned. 
Section  2.  requires  all  actions  to  be  commenced  by  writ  of  sum- 


(a)  4  A.  &  E.  668. 
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mons,  which  is  a  reasonable  provisioa  since  arrest  has  been 
aboluhed.  Section  3.  requires  an  affidavit  that  the  plaintiff  has 
sustained  damage  more  than  20/.^  and  that  there  is  a  probable 
cause  to  suppose  that  the  defendant  is  about  to  leave  the  country. 
The  first  requisite  goes  to  the  foundation  of  the  cause  of  action; 
the  second,  as  to  a  collateral  matter,  whether  he  is  about  to  leave 
the  coimtry*  I  quite  agree  that  there  is  nothing  in  section  6.  of 
a  restrictive  character,  but  the  judges  have  always  acted  in  one 
uniform  mode  in  this  matter.  Parties  have  never  been  allowed 
to  dispute  the  matter  on  an  affidavit  of  merits.  This  is  to  be 
tried  by  a  jury.  The  only  point  the  Court  will  look  at  now,  is, 
whether  the  defendant  is  likely  to  leave  the  country.  On  this 
point  either  party  may  file  affidavits,  but  the  Court  will 
not  go  beyond.  If  I  were  to  decide  on  the  affidavits  in  this 
case,  there  might  be  this  result:  the  judge  might  decide  one 
tray  on  the  affidavit  of  merits ;  the  jury  another  at  the  trials 
The  defendant  in  the  meantime,  after  the  decision  of  the  judge, 
might  leave  the  country,  and  all  redress  be  taken  away  from  the 
plamtiC    The  practice  is  founded  on  what  is  most  equitable. 

Rule  refused. 
Attorney,  Hare. 
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THE  QUEEN  v.  THE  REVEREND  F.  TEMPLE. 
Coram  Lord  Caiipb.ell  C.  J.,  Eblb  J,,  and  Crompton  J. 

UN  appeal  against  a  rate  and  assessment  made  for  the  relief 
of  the  poor  of  the  parish  of  Twickenham,  in  the  county  of 
Middlesex,  bearing  date  the  30th  of  May,  1850,  whereby  the 
Rev.  F.  Temple  was  assessed  as  the  occupier  of  Knellar  Hall 
and  grounds,  the  Court  of  General  Quarter  Session,  holden  in 
and  for  the  said  county  of  Middlesex,  on  Monday  the  3rd  of 
January,  1853,  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  following 

Case. 

Enellar  Hall  and  the  premises,  in  respect  of  which  the  said 
Frederick  Temple  is  rated  and  assessed  as  occupier,  having  been 
prerioualy  rated  to  the  poor's  rates,  were,  in  1847,  purchased 
by  the  Lords  Commissioners  of  her  Majesty's  Treasury  on 
behalf  of  the  Lords  of  the  Committee  of  Council  on  Education, 
for  the  purpose  of  establishing  a  normal  and  model  school  for  the 
tnioiog  o(  masters  of  schools  for  paupers  and  criminal  children, 
»d  conveyed  feo  J«  F«  Kaye  Shuttleworth^  Esq.^  by  whom  a 


Queen's 
Bench. 

^prt/20.  &23. 

Premises  ooca- 
pied  as  a  train- 
iDg>school  for 
the  education 
of  school- 
masters, esta- 
blished  and 
supported  by 
gOYemment 
out  of  the 
public  money, 
and  conducted 
bj  officers  ap- 
pointed by  the 
Qaeen  in  coun- 
cil, but  produc- 
ing a  revenue 
applied  tovards 
defraying  the 
expenses  of  the 
establishment, 
^Hddt  rate- 
able to  the  relief 
of  the  poon 
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1658:        declartttion  of  trusts  wai  ewtoaUdt  ti  Mpy  of  which  is  hereunto 
ThbQdxiii    ^>^®3i^    '^  ^oan  as  the  purdiase  wss  oomploted^  the  pmniiei 


».  were)  by  direction  of  the  said  Lords  of  the  Committee  of 

^^Mral^'   on  Education,  fitted  up  for  the  purpose  proposed  i  the  cost  of 

which  was  wholly  defrayed  by  the  said  oomnussioneiv.  The 
premises  consist  of  a  residence  for  the  prindpal^  apertmeDts  for 
a  vice^principal,  and  two  masters'  common  rooms^  leoture^roomi, 
and  sleepbg-rooms  for  ninety-one  students,  with  kitchens  and 
serrants'  offices.  The  land,  as  well  as  the  buildings  thereooi 
were  purchased  wholly  and  exclusively  for  the  use  of  the  school, 
it  being  part  of  the  plan  to  qualify  the  students  to  act  as  in- 
structors  in  spade  husbandry  and  cattle  feedfaig  i  but  until  sudi 
time  as  a  sufficient  number  of  students  to  cultivate  the  whole  of 
the  land  shall  have  entered  die  institution,  the  pasturage  of  a 
portion  of  the  land  is  let,  and  the  proceeds  carried  towards  the 
expenses  of  the  establishment.  About  Christmas,  1849,  the 
appellant  was  appointed  principal  of  the  establidiment  by  her 
Majesty  the  Queen  in  oouncilj  and  a  vice-prinoipal  and  two 
masters  were  appointed  under  him.  The  principal^  vice^prin- 
dpal,  and  masters  are  engaged  and  paid  certain  fixed  salaries 
by  the  sud  Conunittee  of  Council  on  Education,  and  they  hold 
office  during  the  pleasure  of  the  crown.  In  addition  to  their 
salaries,  they  are  each  of  them  entitled  to  have  their  meals  at 
the  common  table,  and  are  provided  with  apartments  in  the 
establishment ;  and  the  principal  has  the  privilege  of  supplying 
himself  with  fruit  and  vegetables  from  the  garden.  The 
appellant  is  required  to  reside  night  and  day  upon  the  premises; 
the  rooms  occupied  by  him  as  principal  are>  on  the  baaement,  a 
servants'  hall,  cellars,  kitchen,  and  sculleiy ;  on  the  ground  floori 
an  entrance  hall,  library,  and  dining  room ;  on  the  first  floor, 
a  drawing-room  and  one  bed-room ;  on  the  second  fioor,  one 
bed-room,  with  two  smaller  rooms,  also  for  beds;  and  three 
attics  over  the  krger  bed-room  in  an  upper  story.  The  vice- 
principal,  and  each  of  the  masters,  has  only  a  sitting-^room  and 
bed-room.  The  pupils  are  admitted  by  the  said  Committee  of 
Council  on  Education,  and  all  the  expenses  of  the  establishment 
are  defrayed  by  the  said  committee  out  of  the  money  voted  hj 
Parliament  for  the  promotion  of  public  education.  On  the 
opening  of  the  institution  in  January,  1800,  the  following  regu- 
lations, amongst  others,  were  adopted  by  the  said  Committee  of 
Council  on  Education.  [Then  follow  regulations  fixing  the  sum 
of  SOL  per  annum  to  be  paid  by  the  students,  except  such  as 
may  obtain  the  highest  exhibitions  allowed  under  tiiese  rules ; 
and  ordering  that  candidates  should  not  be  admitted  unless  thef 
show  reasonable  ground  for  believing  they  will  be  able  to  meet 
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those  payinentB  as  they  beeottie  dm ;  and  for  the  enoonnigwient        IIM. 
of  desenring  stadenta  aUowing  exhibitions  of  SOL,  26L,  and  202.     'rmmavm 
per  unnm  respeotively  to  a  limited  number  of  etudenttf,  on  «. 

their  paanng  a  prescribed  examination.]  ^^'^u^  ^' 

The  whole  amount  that  has  been  received  on  this  accoonfc 
onee  the  opening  of  the  establishment  in  February,  1850j  does 
not  exceed  130^ :  the  money  so  received  from  the  different  sta« 
dents  ii  applied  to  the  general  expenses,  and  in  reduction  of  the 
outgoings  of  the  establishment ;  although  the  sum  of  302.  is  not 
niffident  to  defray  the  yearly  cost  of  Uie  board  and  maintenance 
of  each  student     The  principal  renders  a  quarterly  account  of 
all  receipts  and  disbursements  on  account  of  the  school  to  the 
Lords  of  the  Committee  of  Council  on  Education,  (in  which  he 
debits  himself  inter  alia  with  the  money  received  from  and  on 
aooount  of  the  students  and  the  pasturage  of  the  land,  and 
credits  himself  inier  aVa  with  sums  paid  for  the  manure,  seed, 
&c  for  the  garden,)  by  whom  those  accounts  are  audited  and 
controUecL     The  object  of  the  establishment  is  to  perfectly  train 
and  prepare  the  students  to  act  in  the  education  of  youth,  and 
u  they  become  qualified  they  are  to  be  recommended  by  the 
brds  of  the  council  aforesdd  to  fill  the  situations  of  school- 
masters either  in  prisons,  workhouses,  or  other  establishments 
for  the  gratuitous  education  of  the  poor«     There  is  also  a  school 
held  in  one  of  the  rooms  of  the  establishment  for  the  purpose 
of  affijrding  practice  to  the  students  in  elementary  instruction^ 
This  school  is  attended  by  poor  children  in  the  neighbourhood* 
These  children  are  required  to  pay  to  the  appellant  a  sum  weekly 
for  their  education,  and  are  allowed  to  purchase  books  from  the 
appellant.    The  funds  derived  from  this  school  are  entirely 
spent,  and  are  intended  to  be  entirely  spent,  upon  its  nudnten* 
ance  and  improvement,  and  are  not  carried  to  the  general  funds 
of  the  training  establishment.    The  Court  of  Quarter  Sessions 
further  find,  that  the  house  so  as  above  mentioned,  allotted  to 
the  use  of  the  principal,  is  not  more  than  is  sufficient  for  the 
residence  of  a  person  in  his  station  of  life,  as  the  head  of  this 
establishment  with  his  family,  but  that  the  same  is  more  than 
soffident  for  the  mere  discharge  of  his  individual  duties  ;  and 
they  find  that  he  has  a  beneficial  occupation  of  such  portion  of 
the  house  as  is  not  required  for  the  discharge  of  such  duties, 
ri2L  of  all  but  the  library  and  the  best  bed  chamber,  unless  the 
Coort  of  Queen*s  Bench  shall  be  opinion,  that,  as  he  is  required, 
by  the  nature  of  his  office,  to  reside  on  the  premises  by  night 
and  by  day,  a  sufficient  provision  for  the  accommodation  of  bis 
family  ought,  within  the  meaning  of  the  decided  cases,  to  ba 
oo&ndered  as  a  non-beneficial  occupation. 
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1853.  The  question  for  the  opinion  of  this  Court  is.  Whether  the 

Thb  Queqv    premises  are  liable  to  be  assessed  to  the  relief  of  the  poor?    If 
V.  the  Court  should  be  of  opinion  that  they  are  not  liable  to  be 

Templs.  *  assessed,  the  order  of  sessions  is  to  be  quashed.  If  the  Court 
should  be  of  opinion  that  the  premises,  or  any  part  thereof^  is 
liable  to  be  so  assessed,  the  case  is  to  be  sent  back  to  the  ses- 
sions, and  the  rate  to  be  adjusted  accordingly,  it  being  con- 
ceded that  if  the  premises  or  any  part  is  rateable,  the  appellant 
is  to  be  considered  the  occupier  for  that  purpose. 

The  declaration  of  trust  appended  to  the  case  recites  the 
conveyance  of  the  premises  to  Mr.  Kaye  Shuttleworth,  and  that 
*'  the  sud  James  Phillips  Kayo  Shuttleworth  purchased  the  said 
hereditaments  and  premises,  not  with  his  own  money  or  on  his 
account,  but  with  the  money  of  the  Lords  Commisrioners  of 
her  Majesty's  Treasury,  and  on  the  behalf  of  the  Lords  of 
her  Majesty's  Council  on  Education,  and  for  the  purposes  of 
public  education,  as  he  the  said  James  Phillips  Kaye  Shuttle- 
worth  doth  hereby  acknowledge,"  and  declares  the  property  to 
be  held  ^'  upon  trust,  to  permit  and  suffer  the  said  several  pre- 
mises and  hereditaments  and  the  profits  thereof  to  be  applied 
to  such  uses  and  purposes  as  the  Lords  of  the  Committee  of 
Council  on  Education,  or  one  of  her  Majesty's  principal  Se- 
cretaries of  State,  in  their  default,  shall  from  time  to  time  direct 
and  appoint,  and  to  convey  and  assure  the  said  premises  and 
hereditaments,  or  any  part  thereof,  to  such  person  or  persons 
and  in  such  manner  as  the  said  Lords  of  the  Committee  of 
Council  or  the  said  Secretary  of  State  shall  from  time  to  time 
require.  And  further,  that  all  money  received  on  the  sale  or 
demise  of  all  or  any  part  of  the  said  premises  and  hereditaments 
or  otherwise  shall  be  paid  to  the  Lords  Commissioners  of  die 
Treasury  for  the  time  being,  or  in  such  manner  as  the  said 
Lords  of  the  Conmiittee  of  Council,  or  the  said  Secretary  of 
State,  or  the  said  Lords  Commissioners  for  the  time  being,  shall 
direct." 

Mr.  Montagu  Chambers  and  Mr.  Hitddlestone  in  support  of 
the  order  of  sessions.  The  premises  are  rateable  unless  oc- 
cupied exclusively  for  charitable  or  public  purposes,  there 
being  also  no  beneficial  occupier,  nor  any  revenue  derived  from 
them.  Here  the  difficulty  is  avoided  which  has  arisen  in  many 
cases  of  finding  an  occupier,  as  it  is  found  by  the  case  that  if  the 
premises  are  rateable,  the  appellant  is  to  be  considered  as  the 
occupier  of  them.  There  is  no  rule  of  law  excepting  charitable 
or  public  institutions  as  such  from  assessment  to  the  poor's 
Tate ;  but  the  real  question  is.  Whether  there  is  a  beneficial  occn- 
pation  of  the  property  ?  in  other  words,  Whether  there  xh  »<>* « 
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profit,  bat  a  revenue  derived  from  it  or  not  ?    The  cases  of  pub-        IB5H. 
He  and  charitable  institutions  do  not  constitute  the  rule,  but    ota  Queeh 
merely  the  illustrations  of  it.     Mr.  Kolan,  speaking  of  chari-  »• 

table  institutions,  and  property  occupied  for  public  purposes,  TemfuL  ' 
Bays  (a),  *'  If  there  is  no  beneficial  occupier  for  private  emolu- 
ment, the  property  is  not  liable  to  assessment ;  but  when  such 
an  occnpier  does  exist  he  is  rateable,  although  the  ultimate  ob- 
ject of  his  occupation  be  to  promote  a  charitable  institution  or 
advance  the  public  good :"  he  then  proceeds  to  illustrate  this 
rule  by  cases  where  there  were  no  rateable  occupiers,  viz.  Rex 
V.  St,  Bartholomew  the  Less  (i).  Ilex  v.  Waldo  (c),  and  then  pro- 
ceeds (rf),  "  But  the  charitable  purpose  for  which  land  is  given 
in  occupation  does  not  excuse  an  occupier  who  is  otherwise 
within  the  act  Land  or  houses  granted  to  a  charity  not  less 
useful  than  the  midntenance  of  the  parochial  poor,  or  even  ope- 
rating collaterally  for  their  relief  and  assistance,  and  so  far 
applied  in  exoneration  of  the  rate,  are  notwithstanding  liable  ;^ 
citing  Rexy.  Catt  (e)^  the  case  of  the  master  of  a  free  school^ 
and  Rex  v.  Munday  and  Others  (/ ),  the  case  of  Rich's  Charity, 
Robson  V.  Hyde  (y),  and  Rex  v.  Ayar  (A),  cases  of  chapels,  in 
all  of  which  a  beneficial  occupation  had  been  found,  and  he 
then  sums  up  in  these  words  (t) :  ^'  The  distinction,  therefore, 
as  to  where  charities  are  rateable,  and  where  they  are  not  so, 
seems  to  depend  upon  this, —  whether  there  is  anybody  who  can 
be  rated  as  beneficial  occupier.^  In  Rex  v.  TTie  Commissioners  of 
Sdters  Load  Sluice  (A)  Lord  Kenyan  says,  ^^Here  there  is 
property  which  is  the  subject  of  a  rate,  but  there  is  no  occupier 
of  it."  So  in  Holford  v.  Copeland  (/),  the  masters  in  Chan- 
cery were  held  not  rateable  for  Southampton  Buildings,  they 
not  being  beneficial  occupiers.  [Lord  Campbell  C.  J.  In 
that  case  there  was  no  more  occupation  than  I  and  my  brethren 
have  of  these  courts  and  the  adjoining  rooms.]  But  where  a 
beneficial  occupier  is  to  be  found  even  of  Crown  property,  such 
occnpier  is  rateable;  Lord  Bute  v.  Grindall  (m),  Rex  v.  Ter* 
rott  (n),  Rey.  v.  Ponsonby.  (o)  And  here  the  case  finds  that  the 
pasturage  is  let,  that  the  principal  has  the  privilege  of  receiving 
supplies  from  the  garden,  that  the  students  pay  a  sum  of  302. 
per  annum,  and  are  not  admitted  unless  they  show  their  ability 
to  meet  the  payments,  and  that  the  scholars  in  the  school  also 

[a)  1  Kolan,  184.  (A)  14  East,  256. 

\h)  4  Burr.  2435.  (0  1  Nolan,  188, 

[cj  Cald.  358.  (*)  4  T.  R.  730. 

OS  1  Nolan,  185.  (0  3  B.  &  P.  129. 

(0  6  T.  R.  332.  (m)  1  T.  R.  388. 

(/)  1  East,  584.  (n)  3  East,  506. 

{g)  Cald.  810.  \o)  3  Q.  B.  14. 
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1853.         {My  a  weekly  inm  towards  their  education ;  all  these  are  sonroea 
Tub  Qukem    ^^  revenue,  and  this  circumfitanoe  has  been  held  in  several  cases 
V.  of  public  and  charitable  institutions  to  render  the  property  rate* 

'^^T^LJ'  able ;  Reff.  v.  St.  Gae$\  York  (a),  Rex  v.  Sterry  (6),  Reg.  v.  IT^if 
Baptist  Missionary  Society,  (c)  It  is  also  submitted  that  this 
institution  is  not  establidied  for  such  a  general  public  purpoee 
as  would  exempt  it  from  rateability ;  to  do  so,  it  must  not  be 
applicable  only  to  a  particular  district  or  a  particular  class  of 
individuals;  The  Governors  of  the  Bristol  Pbory.  WaiU.{d)  But 
here  there  is  a  particular  class  of  persons  only  who  receive  the 
benefit  of  the  institution,  who  are  in  no  way  bound  to  the  ser- 
yice  of  the  public  at  large.  The  cases  of  Reg.  v.  Wilson  (e)  and 
Reg.  V.  Sir  Martin  Archer  Shee  (f)  are  very  distinguishable 
from  this.  In  both  cases  the  Court  held  that  the  persons  rated 
for  the  premises  were  not  the  beneficial  occupiers  of  them,  and 
in  the  second  there  was  not,  as  here,  any  payment  by  the  stu- 
dents, and  the  Court  conddered  tiie  appellants  to  be  in  the 
situation  of  servants  of  the  Crown  in  the  occupation  of  Crown 
property,  (jg) 

Mr.  Bodkin  and  Mr.  Ballantine  contrh.  It  is  not  contended 
that  this  property  is  exempted  from  liability  to  the  poor's  rate, 
on  the  ground  of  its  being  a  charitable  institution.  Reg.  y. 
Sterry  would  make  it  difiicult  to  support  such  an  exemption. 
But  the  ground  for  exemption  is,  that  it  is  property  occupied 
by  the  Crown  for  public  purposes  witiiin  the  principle  of 
Reg.  T.  Sir  Martin  Archer  Shee,  irom  which  this  case  is  not  dis* 
tinguishable.  It  is  conceded  that  where  private  individuals 
associate  for  charitable  purposes,  and  there  is  any  beneficial 
occupation,  the  property  so  occupied  is  rateable ;  but  Rex  v. 
Terrott  presents  the  distinction  between  the  occupation  for 
private  and  for  public  purposes.  This  case  finds  that  the  land 
is  bought  for  public  purposes  with  funds  voted  by  Parliament 
for  promoting  public  education.  Those  purposes  are  recognised 
by  a  public  statute  (A),  and  are  declared  by  the  trust  deed 
appended  to  the  case.  An  examination  of  the  circumstances 
will  show  that  this  case  is  not  distinguishable  from  Reg.  v.  Sir 
Martin  Archer  Shee;  the  pupils  are  admitted  by  the  Committee 
of  the  Privy  Council  for  public  education,  and  all  the  ofiicers 
are  appointed  by  them,  and  hold  their  offices  at  the  pleasure  of 
the  Crown.     [Lord  Campbell  C.  J.     There  is  no  payment  by 

(a)  9  B.  Ac  Ad.  578.  (g)  The  judgment  having  deter- 

(b)  12  A.  &  £.  84.  mined  that  the  premises  generallr 

(c)  10  Q.  B.  884.^  2  were  rateable,  the  argument  as  to 
(cQ  6  A.  &  £.  1 .  the  rateability  of  the  portion  occu- 
(e)  12  A.  ft  £.  04.  pied  by  the  principal  is  omitted. 
(/)  4  Q.  B.  2.  (A)  7  &  8  Yict  c  37. 
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the  pupils  there.]     But  there  is  a  revenue  of  5000/.  derived         18/53. 
from  the  exhibition,  and  the  keeper  of  the  academy  ia  in  a     THB^Qusiar 
situation  analogous  to  that  of  Mr.  Temple  in  this  case.    [Lord  ^ 

CaatpbeO  C.  J.  The  ratio  decidendi  in  that  case  seems  to  have  TsiiPLa 
been  that  there  was  no  beneficial  occupation.]  So  it  is  con« 
tended  here,  there  was  an  occupation  and  a  residence  in  fact>  as 
here,  bat  not  distinct  from  their  occupation  and  residence  as 
servants  of  the  Crown.  If  no  distinction  is  to  be  made  between 
premises  in  the  [occupation  of  the  Crown  and  of  private  indi- 
viduals, certainly  the  defendant's  case  must  fail.  [Lord  Campbell 
C.  J.  I  doubt  whether  this  is  made  out  to  be  Crown  land,  so 
as  to  throw  a  burthen  on  the  parish.  In  whom  is  the  legal 
estate  ?]  In  Mr.  Kaye  Shuttle  worth,  but  in  trust  for  the  Crown. 
It  is  land  bought  with  the  public  money  for  public  purposes, 
conveyed  to  trustees  for  those  purposes,  and  is  in  the  hands  of  an 
officer  of  the  Crown  for  the  purposes  of  his  office,  with  no 
beneficial  oocupation  independent  of  that  office.  It  is  therefore 
submitted  that  this  is  Crown  property,  occupied  for  public  pur- 
poaei  by  an  officer  of  the  Crown,  and  therefore  not  rateable  to 
the  relief  of  the  poor. 

'Cur  adv.  vklL 

Lord  Campbell  0^  J<  now  delivered  the  judgment:--'  May 7. 
In  this  case  we  are  called  upon  to  say,  whether  the  premises 
are  liable  to  be  assessed  to  the  relief  of  the  poor.  It  was 
hardly  contended,  on  the  part  of  the  appellant,  that  if  this 
nonnal  and  model  school  for  the  training  of  the  masters  of 
schools  for  pauper  and  criminal  children,  had  been  conducted 
by  a  society  of  public-spirited  individuals  from  their  own  funds, 
the  rate  would  not  have  been  lawful  In  support  of  the  rate, 
the  decisions  of  this  court  in  Hep.  v.  Sterry  {n)  and  Reg,  v.  jBop- 
titt  Mitiionary  Society  (i),  of  which  we  entirely  approve,  would 
have  been  deoisivet  We  have  here  the  case  of  a  house  and 
land  producing  profit,  and  therefore  beneficially  occupied.  The 
institution  is  not  of  such  a  charitable  nature  as  to  bring  it 
within  that  class  of  cases  governed  by  Rex  v<  Waldo  (c) ;  and 
though  tile  purposes  may  be  of  a  public  and  very  laudable 
character,  this  consideration  alone  will  not  exempt  corporeal 
hereditaments  from  liability  to  be  assessed  to  the  relief  of  the 
poor,  even  where  the  furtherance  of  education  and  religion  Is  in 
^ew;  for  there  is  no  power  conferred  on  an  indivdual  to 
compel  the  ratepayers  of  a  parish,  in  which  he  wishes  to  found 
such  an  institution,  to  contribute  to  it  against  their  inclination. 

(a)  12  A.  k  E.  a4.  (b)  10  Q.  B.  884.  (c)  Cald.  358. 

Q  2 
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18^3.         It  might  have  been  well  If  the  dedication  of  property  to  purely 

The  QuEiac    charitable  purposes  had  not  exempted  it  from  rateability,  and  if 

V.  the  trustees  of  the  charity  had  taken  it  subject  to  its  former 

^  T^M.^'    burden,  instead  of  the  founder  being  munificent  at  the  ciq>en8e  of 

others.  This  appears  to  have  been  considered  as  the  law  in  the 
time  of  Lord  Holtf  who  says,  that  hospital  lands  are  chargeable 
to  the  poor  as  well  as  other  lands ;  for  that  a  man  by  appro- 
priating his  lands  to  a  hospital,  cannot  discharge  or  exempt 
them  from  the  taxes  to  which  they  were  subject  before,  and  so 
throw  a  greater  burden  on  his  neighbours,  (a)  At  present  we 
think  it  must  be  taken  as  settled,  that  a  house  or  land  applied 
to  purely  charitable  purposes,  in  the  common  acceptation  of  the 
term,  without  its  being  beneficial  to  any  one,  is  exempted  from 
rateability ;  but  if  land  and  houses  produce  profit  which  is  not 
entirely  so  applied,  the  occupiers  are  rateable,  though  they 
apply  it  to  purposes  beneficial  to  the  public,  unless  the  property 
is  enjoyed  by  all  who  contribute  to  the  poor's  rate,  and  by  them 
exclusively :  neither  the  statute  of  the  43  Eliz.,  nor  any  subse- 
quent statute,  gives  any  exemption  from  rateability  under  such 
circumstances,  and  we  cannot  confer  on  a  ratepayer  the  power 
of  increasing  the  contribution  of  his  fellow  ratepayers  and  mul- 
tiplying the  number  of  paupers  to  be  relieved  by  the  parish, 
however  disinterested  and  laudable  his  object  may  be  in  seeking 
to  benefit  the  community.  The  counsel  for  the  appellant 
relied  entirely  on  the  fact,  that  this  institution  is  established  by 
the  government  of  the  country,  contending  that  Reg.  v.  Sir 
Martin  Archer  Shee  (b)  is  an  express  authority  in  his  favour, 
and  that  on  this  ground  the  premises  in  question  are  entirely 
exempted  from  rateability.  There  may  be  some  difficulty  in 
reconciling  that  case  with  Rex  v.  Terrott{c)  and  Reg.  v. 
Ponsonby  (d),  when  we  consider  the  statement,  that  from  the 
use  of  the  exhibition  rooms  of  the  Royal  Academy,  a  revenue 
of  5000/.  a-ycar  is  derived,  which  is  employed  in  allowances  to 
travelling  students,  in  pensions  to  members  of  the  society  who 
may  be  in  want  and  their  widows,  and  an  annual  dinner  to  the 
members  of  the  academy  and  to  persons  in  elevated  situations, 
of  high  rank,  dbtinguished  talents,  or  known  patrons  of  the 
arts,  who  attend  as  guests  on  those  occasions ;  and  that,  after 
payment  of  the  various  expenses  above-mentioned  out  of  the 
receipts  of  the  society,  there  has  been  a  surplus  of  variable 
amount,  sometimes  considerable,  at  other  times  snudl,  which  is 
applied  towards  the  increase  of  the  stock  belonging  to  the 
society  invested  in  the  names  of  trustees  in  trust  for  the  general 


(a)  A 
W4 


(fl}  Anon,  2  Salt  527.  (c)  3  East,  506, 

'      -  Q.  B.  2.J  ^  (d)  a  Q.  B.  li. 
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purposes  of  the  institution.     But  assuming  this  case  to  be  well         1853. 
decided,  we  are  of  opinion  that  material  differences  are  to  be    Thb  Quesv 
found  between  that  and  the  case  at  bar,  for  considerable  stress  v. 

was  laid  upon  the  apartments  rated  being  part  of  the  hereditary  Temflb.  * 
domains  of  the  Crown ;  and  it  was  said  by  Lord  Denman  in 
delivering  the  judgment  of  the  Court,  that  the  appellants  may 
well  be  considered  as  the  ministers  or  agents  of  the  Crown  for 
furthering  the  objects  for  which  the  property  of  the  Crown  is 
employed.  Great  weight  appears  to  have  been  given  to  the 
manner  in  which  king  George  the  Third  founded  the  Royal 
Academy,  and  the  honourable  obligation  supposed  to  be  cast 
upon  the  Crown  to  make  up  any  deficiency  that  might  arise  in 
its  funds.  ''  In  the  commencement  of  the  society  (says  Lord 
Denman)^  the  king  supplied  the  deficiency  in  the  fund  out  of 
the  privy  purse ;  and  even  now,  if  the  produce  from  the  annual 
exhibition  should  fail,  and  the  sums  which  the  prudence  of  the 
society  has  invested  in  the  funds  be  exhausted,  this  association 
must  probably  fall,  unless  sustained  by  the  bounty  of  the 
Crown."  None  of  these  facts  and  observations  are  applicable 
to  the  normal  and  model  school  situated  in  the  parish  of 
Twickenham,  in  premises  purchased  by  Mr.  Elaye  Shuttleworth, 
on  behalf  of  the  lords  of  her  Majesty's  Council  of  Education, 
the  expenses  being  defrayed  by  a  vote  of  the  House  of  Com- 
mons, in  trust  to  permit  the  said  premises,  and  the  profits 
thereof,  to  be  applied  to  such  uses  and  purposes,  as  the  lords  of 
the  committee  of  the  Council  on  Education,  or  one  of  her 
Majesty's  principal  secretaries  of  state  in  their  default  shall, 
from  time  to  time,  direct  and  appoint :  other  and  still  more 
important  differences  present  themselves  as  we  proceed.  It  is 
stated  in  the  case,  that  the  pasturage  and  a  portion  of  the  land 
is  let,  and  the  proceeds  carried  towards  the  expenses  of  the 
establishment  If  the  whole  property  purchased  had  been  let, 
there  can  be  no  doubt  the  whole  would  have  been  rateable, 
although  the  rents  might  all  be  applied  to  the  purposes  of  the 
institution.  The  case  further  states,  that  the  sum  of  30/.  per 
annum  is  to  be  paid  by  the  students,  and  candidates  are  not  to 
be  admitted  unless  they  can  show  reasonable  grounds  for 
believing  that  they  will  be  able  to  keep  up  the  payments  as 
they  become  due.  A  similar  payment  in  Regina  v.  Sterry^  of 
12/.  per  annum,  by  and  on  behalf  of  each  scholar,  was  con- 
sidered sufficient  to  distinguish  that  case  from  those  cases  of 
occupation  for  charitable  purposes  which  have  not  been  con- 
sidered rateable,  as  not  being  beneficial.  ^*  This  sum,"  says 
Lord  Denman,  **  it  is  true,  is  not  adequate  to  the  expenses,  and 

ui  a  popular  sense  does  not  make  the  occupation  of  the  premises 

<i3 
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1853.        beneficial;  but  still  it  is  a  revenue  which  the  building  produces, 
Turn  QusxN    '^^  ^^®  actual  gain  on  the  balance  of  profit  and  loea  is  not 
V*  material :  it  is  enough  that   revenue  is  produced."    Further, 

Tempia  *    there  is  a  school  on  the  premises  for  elementary  instruction 
given  to  the  children,  who  are  required  to  pay  to  the  appellant 
a  weekly  sum  for  their  education,  and  they  are  allowed  to  pur- 
chase books  from  him.  We  do  not  consider  it  necessary  to  advert 
particularly  to  that  portion  of  the  premises  occupied  by  the  appel- 
lant and  his  family,  as  we  have  come  to  the  conclusion  that  the 
premises  generally  are  liable  to  be  assessed  to  the  relief  of  the 
poor.    We  can  distinguish  for  this  purpose  no  substantial  differ- 
ence between   the  normal   and  model   school   and  any  other 
educational  establishment  where  cheap  education  is  offered  from 
the  bounty  of  the  founder.    The  funds  which  mainly  contribute 
to  its  support  are  supplied  out  of  the  public  revenue.     This 
fact  seems  to  us  to  afford  no  reason  for  our  putting  a  con- 
struction on  the  statute  of  Elizabeth  contrary  to  its  natural 
meaning,  prejudicial  to  the  ratepayers  of  this  parish,  and  un- 
authorised by  any  prior  decision.     The  poor's  rate  continuing 
to  be  paid  in  this  respect  for  the  premises  as  hitherto,  do 
serious  obstacle  can  be  presented  to  the  successful  prepress  of 
this  laudable  institution,  and  any  deficiency  in  its  funds  from 
this  payment  will  no  doubt  be  made  good.  Parliament  showing 
itself  just  as  well  as  generous.      For  these  reasons  we  give 
judgment  for  the  respondents. 

Order  of  Sessions  confirmed. 
Attorneys,  J.  J.  Clark  and  Soliciiar  to  the  TreMury. 


Mr. 
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BOYES  V-  BLUCK 
Coram  Jbbyib  C.  J.^  Cresswkll  J.^  Williams  J.,  and  common 

TaLFOUBD  J,  Pleas. 

May  6. 

WA  TSON  had  obtained  a  rule  in  Hilary  Term^  calling  Two  cross-ac- 
Bpon  the  plaintiff  to  show  cause  why  the  award,  in  this  and  a  matters  iiTdif- 
cnMs-acticu  should  not  be  set  aside,  on  the  ground  that  the  arbi-  ference  were 
trator  had  exceeded  his  authority  in  directing  certain  deeds  to  order  dlrecti^ 
be  executed  by  the  defendant  in  this  action,  and  that  the  same  ^  Jj^^^^'^ 
were  not  proper  deeds  for  the  defendant  to  execute.     The  two  particulars  of 
actions  had  been,  with  all  matters  in  difference  between  the  fjahns,  and 

,  ,  ,         that  no  other 

parties,  referred  to  a  barrister  whose  award  clearly  and  fairly  claims  should 
recites  the  facts,  so  far  as  they  are  mi>terial.     The  order  of  ^epan^^t™ 
reference  provided,  that  the  parties  should  deliver  to  the  arbi*  of  the  plaintiff 
trator  full  particulars  of  their  claims,  and  that  no  claim  not  in-  actions  daimed 
eluded  in  such  particulars  should  be  entertained  by  him*     The  an  indemnity 
plaintiff's  particulars  claimed  a  full  and  complete  indemnity  defendant, 
from  all  liabilities  in  respect  to  the  payment  of  the  stipends  to  the  ™  respect  of 

certain  livinflrs 

ministers  or  curates  of  the  churches  of  Publow  and  Durleigh,  or  one  of  which  * 
any  of  the  covenants  or  agreements  entered  into  by  the  plaintiff  ^^^^  Wm  in 
in  certain  (specified)  deeds  relating  to  the  said  churches,  or  on  trust  for  the 
account  of  any  other  covenants  or  agreements  entered  into  with  ^e^ofhW to°^ 
any  person  relating  to  the  purchase  or  sale  of  the  rectory,  tithes,  one  Harrison 
and  lands  of  Publow,  and  the  purchase  of  the  right  of  presen-  party  tothe^re- 
tation  to  the  church  of  Durleigh.     He  also  claimed  the  right  to  ference) ;  and 

he  also  cl&,iiiied 

include  in  the  indemnity  the  payment  of  any  sums  by  him  to  to  have  in- 

or  for  one  Harrison,  or  otherwise  in  relation  to  the  living  of  fi^^ed  in  the 

Durleigh ;  and,  further,  that  mutual  releases  should  be  executed  ^j  payments 

between  himself  and  the  defendant.    Harrison,  who  was  not  a  ^  ^l*"  *° . 

Harrison,  m 

party  to  the  reference,  and  was  no  otherwise  referred  to,  had  relation  to  the 
acted  as  trustee  to  carry  out  the  transactions  between  the  parties,  Jf^-^^^  *The 
the  nature  of  which,  so  far  as  is  material  to  the  question,  is  arbitrator  di- 

J"    1       J  •     .1  J  rected  that  the 

disclosed  m  the  award.  ^  plaintiff  and 

It  appeared  from  the  affidavit  on  the  part  of  the  plaintiff,  Harrison 
that  it  bad  been  agreed  between  the  parties,  subsequently  to  the  ^oUh  re-convey 
original  reference,  that  the  livings,  &c  should  be  conveyed  back  ^^f^^  ^f^^{ 
to  the  defendant  by  the  plaintiff  and  Harrison,  and  that  the  de-  the'defendant 
fendant  should  indemnify  them ;  and  that  for  this  purpose  the  ^^^^^{^Jf; 

and  deliyer 
deeds  of  indemnity  (settled  by  the  arbitrator  pursuant  to  a  subsequent  agreement  l)etween  the  par- 
ties) to  the  plaintiff  and  Harrison^  which  recited  the  fiusts  Ailljr,  and  also  recited  that  the  deeds  of 
i^<»QTeya]ice  had  been  executed;  and  then  purported  to  indemnify  them  fh)m  all  liabilities  as  to  the 
Emgs,  or  ••  in  any  wise  relating  thereto,  or  ariaing  out  of  the  premises,  whether  mentioned  or  not  *\ — 
^tUt  1.  That  the  arbitrator  had  not  exceeded  his  authority.  9.  That  the  deeds  of  indemnity  were 
proper  to  be  executed.  3.  That  though  not  expressly,  yet  by  implication,  the  direction  was  that 
titt  deeds  of  reconveyance  should  be  executed  first.  4.  That  the  latter  words  of  the  indemnity 
▼ere  restrained  by  the  recitaJs. 

Q  4 
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185S.  necessary  deeds  of  conveyance  should  be  prepared  by  the  soli- 
citor for  the  defendant,  and  the  deeds  of  indemnity  by  the 
solicitor  for  the  plaintiff,  to  be  finally  settled  by  the  arbitrator; 
by  whose  decision  the  parties  should  abide,  in  case  they  should 
differ  about  the  same.  The  affidavit,  on  the  part  of  the  defend- 
ant, stated  that  "  no  further  or  other  authority  was  given  to  the 
arbitrator  as  to  any  deed  of  indemnity  than  was  given  by  the 
order  of  reference." 

The  award,  after  determining  the  issues  in  both  actions,  pro- 
ceeded thus :  — 

"  And  whereas  it  was  agreed  and  admitted  by  and  on  behalf 
of  the  said  John  Boyes  and  the  said  John  Bluck  respectively, 
before  me  the  said  arbitrator,  that  the  several  donative  rec« 
tories  or  vicarages,  or  rights  of  presentation  to  certain  churches, 
together  with  certain  glebe  lands,  tithes,  rent-chai^es,  ap- 
purtenances, and  other  premises  theretofore  purchased  by  the 
said  John  Boyes,  and  one  of  which,  called  Publow,  had  been  con- 
veyed to  the  said  John  Boyes,  in  whom  the  legal  estate,  inso- 
much of  the  same  as  remained  undisposed  of,  then  was;  and 
another  of  which,  called  Durleigh,  had  been  conveyed  to  one 
John  Joseph  Harrison,  in  whom  the  legal  estate  therein  then 
was,  were  so  purchased  by  the  said  John  Boyes  for  and  on  be- 
half of  the  said  J.  Bluck  and  by  his  direction,  who  alone  liras 
beneficially  interested  in  each  respectively :  And  whereas  it  was 
also  in  like  manner  agreed  and  admitted  before  me,  that  the 
said  John  Boyes  had  before  then,  at  the  request  and  by  the 
direction  of  the  said  John  Bluck,  sold  and  conveyed  away, 
and  disposed  of  the  glebe  lands,  tithes,  rent-charges,  and 
other  the  lands  and  premises  of  Publow,  to  divers  persons, 
for  divers  sums  of  money,  and  had  accounted  for  and  pniJ 
over  all  such  sums  of  money,  the  proceeds  of  such  sale 
to  the  said  J.  Bluck :  And  it  was  asserted  by  the  said  John 
Boyes  that  he  had  incurred  liabilities  in  respect  of  such  pur- 
chases, and  upon  the  said  sale  and  transfer  of  such  glebe 
lands,  tithes,  rent- charges,  and  premises,  had  personally  entered 
into  covenants  for  the  production  of  title  deeds  and  other  cove- 
nants, and  incurred  other  liabilities  in  respect  of  such  property; 
and  it  was  also  asserted  by  the  said  J.  Boyes,  that  he,  and  the 
said  John  Joseph  Harrison  at  his  request,  had  also  respectively 
incurred  divers  personal  liabilities  relating  to  the  other  donative 
rectory  or  vicarage  of  Durleigh,  in  respect  of  which  the  said  J. 
Boyes  was  bound  to  hold  the  said  J.  J.  Harrison  harmless:  And 
whereas  it  was  agreed  and  arranged  that  the  said  J.  Boyes 
should  transfer  to  the  said  John  Bluck  the  residue  of  the  said 
rectory,  vicarage,  or  right  of  presentation  of  Publow,  and  appur- 
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tenances  and  premises  not  bo  disposed  of  as  aforesaid^  and  should         1853. 
cause  and  procure  the  said  J.  Joseph  Harrison  to  transfer  all  his 
estate  and  interest  in  Durleigh  to  him  the  said  J.  Bluck ;  and 
that  the  title  deeds  should  be  given  up  to  him  the  said  J.  Bluck : 
And  whereas  the  said  J.  Boyes  on  his  part  claimed  that  the  said 
J.  Bluck  should  give  him  and  the  said  J.  J.  Harrison  a  valid 
release  and  indemnity  in  respect  of  all  such  property,  purchases, 
fides,  and  conveyauces ;  and  it  was  a  matter  in  difference  be- 
tween the  said  J.  Bluck  and  the  said  J.  Boyes  when  and  in  what 
mamier,  and  on  what  terms,  as  regards  such  release  and  indem- 
nity as  aforesaid,  and  the  expense  of  the  several  conveyances  and 
other  deeds,  such  transfer  should  be  carried  out :  And  where- 
as it  was  arranged  and  agreed  before  me  by  the  said  J.  Boyes 
and  the  said  J.  Bluck,  and  their  respective  counsel,  at  a  meeting 
on  the  said  arbitration  held  at  my  cjiambers  on  the  1st  day  of 
November  in  this  present  year,  that  the  necessary  conveyances 
and  instruments  of  indemnity  should  be  drawn  up  by  the  par- 
ties themselves,  if  they  could  agree  upon  them ;  and  if  they 
could  not  agree  within  ten  days,  that  the  deeds  should  be  pre- 
pared by  the  solicitor  of  the  said  John  Boyes,  and  forwaixled  to 
me  the  said  arbitrator,  to  settle  as  arbitrator,  and  that  the  title 
deeds  should  be  handed  over  to  the  said  John  Bluck :   And 
whereas  the  said  ten  days  have  long  since  expired,  and  the  said 
parties  have  not  been  able  to  agree  amongst  themselves  upon 
such  conveyances  and  indemnities,  and  the  solicitor  of  the  said 
John  Boyes  has  sent  to  me  certain  drafts  of  forms  of  indemni- 
ties, and  the  solicitor  of  the  said  John  Bluck  has  also  sent  me 
two  several  draft  forms  of  conveyance  to  be  settled  by  me  as 
arbitrator  on  behalf  of  both  the  said  parties,  and  I  have  duly 
settled  the  same  as  such  arbitrator:  Now  I,  the  said  arbitrator, 
do  hereby  award  and  direct,  that  the  said  John  Boyes  do  forth^ 
with  duly  sign,  seal,  and  deliver  an  indenture  in  form  and 
words  according  to  the  draft  settled  by  me  (No.  1.);    and 
that  the  said  John  Boyes  do  forthwith  deliver  to  the  said  John 
Bluck  all  the  title  deeds  relating  to  the  same.     And  I  further 
award  and  direct  that  the  said  J.  Boyes  do  also  forthwith  cause 
and  procure  the  said  J.  J.  Harrison  to  duly  sign,  seal,  and  deli- 
ver an  indenture  in  form  and  words  according  to  the  draft  settled 
by  me  (No.  2.),  and  do  cause  to  be  delivered  up  to  the  said 
John  Bluck  the  title  deeds  relating  to  the  same.     And  I  fur- 
ther award  and  direct  that  the  said  John  Bluck  do  tXso  forthtoith 
duly  agn,  seal,  and  deliver  an  indenture  in  form  and  words  ac- 
cording to  the  draft  settled  by  me  (No.  3.).    And  I  further  award 
and  direct  that  the  said  J.  Bluck  do  also  forthwith  duly  sign, 
6eu1,  and  deliver  an  indenture  in  form  and  words  according  to 


Bl«l7CK. 
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1858.  the  draflt  settled  by  me  (No.  4,)»  and  delivery  thereof.  And  I 
B^^  further  award  and  direct  that  the  aaid  Block  do  also  forthwith 
V-  _  duly  eigOy  seal,  and  delirer  an  indenture^  in  form  and  word« 
according  to  the  draft  settled  by  me  (No.  A.\  which  eevend 
draft  forms  so  signed  by  me  are  delivered  with  this  mj 
award,  (a)  And  I  further  aWfeird  and  direct  that  the  said  J. 
Bluck  do  bear  and  pay  the  costs  of  the  said  reference,  and  of 
this  my  award,  and  also  of  the  said  several  conveyanoes,  in- 
demnities, and  deeds  above-mentioned,"  &a 

The  deeds  of  indemnity  referred  to  in  the  award  as  Noa.  3,  4, 
and  5.  were  as  follow :  The  first  of  these  deeds  reUting  to  the 
living  of  Publow,  after  reciting  the  purchase,  &c.  ran  thus: 
^^  And  whereas  the  said  John  Bluck  was  desirous  of  having  the 
said  rectory,  parsonage,  and  premises  remaining  unsold  con- 
veyed to  him  the  said  John  Bluck,  which  have  accordingly  been 
$0  conveyed,  now  this  indenture  witnesseth,  that  in  consider- 
ation of  all  and  singular  the  premises,  he  the  said  John  Bluck 
doth  by  these  presents  remise^  release,  and  for  ever  discharge 
the  said  John  Boyes,  his  heirs,  executors,  and  administrators, 
and  estate  and  effects  whatsoever,  of  and  from  all  and  every  the 
receipts,  payments,  and  disbursements  on  account  of  or  in  relar 
tion  to  the  said  purchase  and  sale,  or  conveyance  of  the  said 
rectory  or  parsonage  of  Publow,  together  with  the  tithes,  &a, 
and  all  the  rents  and  profits,  produce  and  income  of  the  same, 
and  of  and  from  all  and  all  manner  of  action  and  actions,  &c., 
claims  and  demands  whatsoever  at  law  end  in  equity  or  other- 
wise, howsoever  for,  on  account  or  in  respect  of  the  said  here- 
ditaments and  premises,  or  any  part  thereof,  or  the  puidiftse 
and  sale,  conveyance  or  assurance  thereof  as  aforesaid,  or  the 
rents,  &c,  or  for  or  on  account  of  the  application  or  disposition 
of  the  same,  or  the  trusts,  powers,  and  authorities  reposed  or 
vested  in  the  said  John  Boyes,  &c,  or  of  any  act,  deed,  matter  or 
thing  whatsoever  made^  done,  committed,  or  suffered  or  omitted 
to  be  done  under  and  according  to  or  in  breach  or  nonperform- 
ance of  the  same  trusts,  powers,  and  authorities  or  any  of  them, 
or  for  or  in  consequence  of  any  other  act,  deed,  matter  or  thing 
whatsoever,  in  anywise  relating  or  referring  to  or  arising  out  of 
the  premises,  whether  hereinbefore  recited  or  mentioned  or  not. 
And  the  said  John  Bluck  doth  hereby  covenant,  promise,  and 
agree  with  and  to  the  said  John  Boyes,  his  heirs,  &c,  that  he 
the  said  John  Bluck  shall  and  will  from  time  to  time,  and  at  all 
times  for  ever  hereafter,  save  harmless  and  keep  indemnified  the 

Cg)  See  FhillippM  v.  JEvau,  laM.  Fuller  y.  Femoiek,  a  C.  B.  705,  u 
&  W.  309.  as  to  conclqsionB  of  the  to  his  oonduflions  on  matten  of 
arbitrator  on  matters  of  fact ;  and      law. 
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nid  John  Bojesi  Us  heirs,  &a  from  and  against  all  and  all         isffa. 
maimer  of  action  and  actions,  suit  and  suits,  and  cause  and 
causes  of  action  and  suit,  payments,  claims,  and  demands,  loss, 
damages,  costs,  charges  and  expenses,  which  shall  or  may  or 
otherwise  could  or  might  at  any  time  or  times  hereafter  be 
brought,  commenoed,  or  prosecuted  by  any  person  or  persons 
whomsoever   against   him  the  said  John  Boyes,    his    heirs, 
executors,  or  administrators,  or  which  he  or  they  shall  or  may 
or  otherwise  could  or  might  pay,  sustain,  incur  or  be  put  unto  by 
reason  or  on  account  of  the  rectory  and  parsonage,  lands,  tithes, 
and  hereditaments,  of  or  at  Publow  aforesaid,  or  any  part  or  parts 
thereof,  or  the    purchase  or  sale,    conyeyance  or  assurance 
thereof,  as  hereinbefore  is  mentioned,  any  other  act,  deed,  or 
thing  in  anywise  relating  thereto,  and  of  and  from  the  payment 
of  any  and  every  stipend,  charge,  sum  of  money  or  payment 
now  subsisting,  or  which  may  at  any  time  and  from  time  to  time 
hereafter  subsist,  or  which  shall  at  any  time  or  times  hereafter 
be  recovered  or  enforced,  from  or  agidnstt  he  said  John  Boyes, 
his  heirs,    executors,    administrators    or   assigns,    for   or    in 
respect  of  the  services  of  any  parson,   minister,    priest,   or 
curate  appointed  or  hereafter  to  be  appointed  to,  or  who  may 
serve  the  said  church  of  Publow,  and  of,  from,  and  against  all 
losses,  costs,  charges,  damages,  and  expenses  which  he  the  said 
John  Boyes,  his  heirs,  &&,  or  any  or  either  of  them,  shall  or 
°^7  PA79  sustain,  incur,  or  be  put  unto  by  reason  of  the  non*- 
payment  of  such  stipend,  charge,  sum  of  money  or  payment, 
or  any  part  thereof:  And  also  and  particularly  of,  from,  and 
against  all  losses,  damages,  costs,  charges,  and  expenses  which 
he  the  said  John  Boyes,  &c.  shall  or  may,  or  otherwise  could  or 
might  sustain,  incur,  or  be  put  unto,  by  reason  or  on  account  of 
any  of  the  covenants  entered  into  by  him  in  the  several  convey- 
anees  made  by  him  as  hereinafter  recited  or  mentioned :  And 
also  of,  from,  and  against  all  losses,  costs,  charges,  damages, 
and  expenses,  or  otherwise  by  reason  or  on  account  of  any  other 
covenant,  warrant,  matter,  cause^  or  thing  whatsoever  made, 
done,  or  suffered  by  him  the  said  John  Boyes  in  the  execution 
of  the  aforesaid  trust,  purchase,  and  sale,  conveyance  or  assu- 
rance, or  otherwise  howsoever  relating  to  the  premises.*' 

The  second  and  third  of  the  indemnity  deeds,  Nos.  4  and  6. 
in  the  award,  referred  to  the  living  of  Durleigh  ;  and  the  first, 
which  was  to  the  plaintiff,  after  recitals  similar  to  those  in  the 
^t,  proceeded  thus:  ^^ Whereas  by  indenture,  &c.  the  right 
of  patronage  and  presentation  to  the  church  or  chapel  of 
Durleigh,  &c.,  granted  and  assured  unto  John  Joseph  Harri- 
son, fcc :  And  whereas  the  said  J.  Black  was  desirous  of 
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1853.  having  the  same  conveyed  to  him  the  said  J.  Bluck,  and  the 
game  has  accordingly  been  so  conveyed  to  Jam  ;  now  he  the  said 
John  Bluck  doth  hereby  covenant,  promise,  and  agree  with  and 
to  the  said  John  Boyes,  &c*  that  he  the  said  John  Bluck  will 
from  time  to  time  and  at  all  times  for  ever  hereafter,  save  harm- 
less and  keep  indemnified  the  said  Boyes,  his  heirs,  executors, 
administrators,  and  assigns,  of,  from,  and  agsunst  all  and  all 
manner  of  action  and  actions,  suit  and  suits,  cause  and  causes  of 
action  and  suit,  payment,  clums,  and  demands,  loss,  damages, 
costs,  charges,  and  expenses  whatsoever,  which  shall  or  may,  or 
otherwise  could  or  might,  at  any  time  or  times  hereafter  be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons 
whomsoever,  against  him  the  said  J«  Boyes,  his  heirs,  executors, 
administrators,  or  assigns,  or  which  he  or  they  shaU  or  may,  or 
otherwise  could  or  might  pay,  sustain,  incur,  or  be  put  unto,  by 
reason  or  on  account  of  the  purchase  or  conveyance  of  the  said 
right  of  patronage  and  presentation  to  the  said  church  or 
chapel  of  Durleigh  aforesaid  as  hereinbefore  mentioned :  And 
also  of  and  from  the  payment  of  any  and  every  stipend,  charge, 
sum  of  money,  or  payment  now  subsisting,  or  which  may  at 
any  time  and  from  time  to  time  hereafter  subsist,  or  which 
shall  at  any  time  or  times  hereafter  be  recovered  or  enforced 
fi*om  or  against  the  said  John  Boyes,  his  heirs,  &c.  for  or  in 
respect  of  the  services  of  any  parson,  minister,  priest,  or  curate 
appointed,  or  hereafter  to  be  appointed  to,  or  who  may  serve 
the  said  church  or  chapel  of  Durleigh :  And  of,  from,  and 
against  all  losses,  costs,  charges,  damages,  and  expenses  which 
he  the  said  John  Boyes,  his  heirs,  &c.,  shall  or  may  sustain,  in- 
cur, or  be  put  to  by  reason  or  on  account  of  the  nonpayment  of 
such  stipend,  charge,  sum  of  money  or  payment,  or  of  any  part 
thereof.** 

The  third  of  the  deeds  of  indemnity,  No.  5.  in  the  award,  was 
to  be  given  to   Harrison,  and  after  preliminary  recitals  ran 
thus :  —  ^*  And   whereas  the  said  J.  Bluck  was  desirous  of 
having  the  same  conveyed  to  him  the  said  J.  Bluck,  and  the  same 
has  accordingly  been  so  conveyed  to   him,  now  this    indenture 
witnesseth  that,  in  consideration  of  the  premises,  he  the  said 
John  Bluck  doth  hereby  covenant,  promise,  and  agree  with 
and  to  the  said  J.  J.  Harrison,  &c.,  and  also  as  a  distinct  and 
separate  covenant  with  and  to  the  said  J.  Boyes,  &c,  that  be 
the  said  J.  Bluck  shall  and  will  from  time  to  time,  and  all  tiroes 
for  ever  hereafter,  save  harmless  and  keep  indemnified  the 
said  J.  J.  Harrison  of,  from,  and  against  all  and  all  manner  of 
action  and  actions,  suit  and  suits,  cause  and  causes  of  action 
and  suit,  payments,  claims,  and  demands,  loss,  damages,  co^ts, 
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charges,  and  expenses  whatsoever,  which  shall  or  may  or  ^  1853. 
otherwise  could  or  might  at  any  time  or  times  hereafter  be 
brought,  commenced,  or  prosecuted  hj  any  person  or  persons 
vhomsoeTcr  against  him  the  said  J.  J,  Harrison,  his  heirs,  &c., 
or  which  he  or  they  shall  or  may,  or  otherwise  could  or  might 
pay,  sustain,  incur,  or  be  put  unto,  by  reason  or  on  account  of 
the  purchase  or  conveyance  of  the  said  right  of  patronage  and 
presentation  to  the  said  church  or  chapel  of  Durleigh  aforesaid 
03  hereinbefore  mentioned ;  and  also  of  and  from  the  payment 
of  any  and  every  stipend  charge,  sum  of  money,  or  payment 
now  subsisting,  or  which  may  at  any  time  and  from  time  to 
time  hereafter  subsist,  or  which  shall  at  any  time  or  times  here- 
after be  exercised  or  enforced  from  or  against  the  said  J.  J, 
Harrison  his  heirs,  &c.  for  or  in  respect  of  the  services  of  any 
parson,  minister,  priest,  or  curate  appointed,  or  hereafter  to  be 
appointed  to,  or  who  may  serve  the  said  church  or  chapel  of 
Durleigh,  and  of,  from,  and  against  all  losses,  costs,  charges, 
damages,  and  expenses,  which  he  the  said  J.  J.  Harrison,  his 
heirs,  executors,  administrators,  or  assigns,  shall  or  may  pay, 
sustain,  incur,  or  be  put  to  by  reason  or  on  account  of  the  non- 
payment of  such  stipend  charge,  sum  of  money,  or  payment, 
or  of  any  part  thereof.** 

Mr.  Serjeant  Byles  and  Mr.  Whitmare  now  showed   cause        IfoyS. 
against  the  rule.     It  was  agreed  that  these  deeds  should  be  exe- 
cuted, and  the  settling  of  them,  by  a  supplementary  submission, 
was  referred  to  the  arbitrator;  by  whose  decision  the  parties  aro 
bound. 

Secondly,  the  deeds  are  such  as  it  was  fit  and  proper  for  the 
arbitrator  to  direct  to  be  executed«  It  is  objected  that  the 
execution  of  the  deeds  of  indemnity  was  not  made  expressly 
conditional  upon  the  execution  of  the  deeds  of  conveyance. 
Bat  the  arbitrator  virtually  orders  the  execution  of  both  sets  of 
deeds  to  be  simultaneous,  for  he  directs  each  set  to  be  executed 
"forthwith."  Now,  whether  this  mean  immediately,  or  reason- 
ably, or,  (as  Lord  Eldan  once  said  it  meant,)  **  during  the  term 
of  the  parties'  natural  lives,"  it  is  plain  that  what  it  meant  in  the 
one  case  it  meant  in  the  other ;  and  therefore  there  is  nothing 
to  show  that  the  deeds  of  indemnity  were  to  be  executed  before 
the  deeds  of  conveyance ;  but  it  clearly  was  intended  that  the 
two  sets  of  deeds  should  be  executed  at  the  same  time.  The 
deeds  of  indemnity  to  the  plaintiff  are  objected  to  on  ac« 
oount  of  the  words,  *^  any  other  act  or  thing  relating  in  any* 
wise  thereto;"  audit  is  said,  that  this  would  extend  to  any 
wrongful  act  done  by  the  plaintiff  in  **  relation  thereto."  But 
this  is  not  so.    The  general  words  of  release  are  controlled  by 
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1853.         the  recitals ;  Taylor  v.  Hamersham^  (a)    As  to  the  indemnity  to 

jj^^^        Harrison^  the  objeotion  that  he  was  not  a  party  to  the  original 

V,  reference,  is  disposed  of  bj  the  supplemental  agreement }  and 

^^^^       the  objection  that  he  was  to  be  indemnified  ^before  he  oonyeyed, 

and  might  never  convey,  is  answered  by  the  argument  already 

adduced  as  to  the  construction  of  the  arbitrator's  direction. 

\_Cre8swell  J.     Besides,  the  deeds  of  indemnify  recite  that  he 

has  conveyed,  which  clearly  indicates  that  the  deeds  of  convey* 

anoe  are  to  be  executed  first] 

Mr.  WaUon  and  Mr.  Manisty  in  support  of  the  rule*  As  to 
the  supposed  supplemental  submission,  it  was  merely  in  further- 
ance of  the  original  reference,  and  was  not  in  the  nature  of  a 
new  reference.  The  original  reference  would  have  comprised 
the  execution  of  any  proper  deeds  between  the  parties  to  it : 
the  subsequent  agreement  was  only  in  pursuance  of  it;  but  it 
gave  the  arbitrator  no  further  or  larger  powers  as  to  the  nature 
of  the  deeds ;  and  as  he  would  have  been  controlled  by  the  Court 
in  that  respect  under  the  original  reference,  he  will  not  be  the 
less  so  under  the  second  agreement.  It  never  was  intended 
that  his  settlement  of  the  deeds  should  be  conclusive. 

It  is  contended  by  the  defendant  that  the  directions  as  to  the 
indemnity  deeds  are  not  authorised  by  the  reference,  either  as  to 
the  time  of  execution,  or  their  tertm*  There  is  nothing  to  show 
that  the  defendant  may  not  have  to  execute  the  indemnities, 
before  the  deeds  of  conveyance  are  executed*  [^Cresswelli. 
The  plaintiff  is  to  execute  the  deeds  of  conveyance,  and  to  get 
Harrison  to  execute,  ^* forthwith ;"  and  the  defendant  is  to  exe- 
cute **  forthwith.^^  It  does  not  necessarily  follow  that  the  exe- 
cution of  the  different  deeds  is  to  be  contemporaneous.  {Crm- 
well  J.  Suppose  it  had  been  expressed,  at  the  same  time  ?]  That 
would  have  been  sufiicient.  {Jervis  C.  J.  Is  it  not  substan- 
tially the  same  direction  which  has  been  given  ?]  Even  if  it 
were  so  as  respects  the  plaintiff,  it  is  not  so  as  respects  Harri- 
son, who  may  not  be  in  the  coimtry,  and  as  to  whom,  '*  forthwith/ 
may  mean  any  indefinite  period.  \^Cre$nDell  J«  The  deed  of 
indemnity  recites  that  he  has  executed  the  deed  of  oonreyance.] 
It  is  not  recited  that  the  deeds  of  conveyance  have  been  de« 
livered  up  to  the  defendant*  \Jervii  C.  J.  If  an  attachment 
were  applied  for  we  should  not  grant  it,  unless  the  deeds  of 
conveyance  had  been  delivered  up«]  But  an  action  might  be 
maintainable  by  the  plaintiff  upon  the  award,  for  it  does  not 
make  the  delivery  of  the  deeds  a  condition  precedent.    [^V^-' 

(a)  4  M.  &  S.  423. 


Blucx. 
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hams  J.  I>oe8  not  '*  forthwith  ^  mean,  aa  soon  as  it  ought  to  be  IMS. 
done  ?3  Possibly  so ;  but  this  is  an  absolute  order  on  the  de-  botm 
fendant  to  seal  and  deliver  the  deeds  of  indemnitj.  [Jtrvis  ^  t^^ 
C.  J.  Haa  not  the  word  *^  forthwith "  a  legal  meaning  ?]  (a) 
It  means  as  soon  as  called  upon*  [  Williami  J.  By  a  party  who 
has  a  lawful  right  to  call  upon  you?]  It  has  been  held  that  it 
is  no  plea  to  an  action  on  a  bond,  that  it  was  to  be  a  security  for 
the  observance  of  ooTenants^  in  a  deed  which  had  not  been  exe* 
cated  ;  Saner  v.  Searle.  (b) 

Secondly,  the  deeds  of  indemnity  are  too  large  in  their 
terms*  They  indemnify  the  plaintiff  against  all  other  acts 
and  things  arising  out  of  the  premises,  whether  mentioned  or 
not  {JervU  C*  J.  That  means  all  acts,  whether  mentioned  or 
not^  ariaing  out  of  the  premises.]  It  is  not  so  expressed,  and 
could  be  construed  otherwise.  \^fFiUiami  J.  No;  it  is  like  the 
case  of  a  surety  corenanting  by  a  deed  of  indemnity,  reciting 
that  a  party  has  been  appointed  to  an  office ;  in  which  case  it  has 
been  held  repeatedly,  that  however  general  the  words  of  the 
ooTenant  of  indemnity,  the  surety  is  only  liable  in  respect  to 
monies  received  by  virtue  of  the  particular  appointment.]  (c)  ^ 

Jebtis  C.  J.     This  rule  must  be  discharged.    The  objection      judgment, 
to  the  award  is,  first,  that  the  indemnities  are  larger  than  the 
liability  legally  incurred  by  the  plaintiff,  and  therefore  larger 
than  the  authority  of  the  arbitrator  under  the  general  submission. 
This  has  been  answered  thus,  that  even  assuming  it  to  be  so, 
there  was  a  subsequent  submission  of  the  exact  terms  of  the 
deeds  to  the  arbitrator ;  and  that  his  decision  is  finaL     This, 
however,  is  not  satisfactory ;  for  it  is  not  alleged,  that  the  arbi- 
trator was  to  have  any  larger  powers,  as  to  settling  the  terms  of 
the  deeds,  than  he  had  already  acquired  by  the  original  submis- 
sion.   It  was  clearly  intended  that,  in  preparing  the  deed,  the 
indemnity  was  to  be  on  the  basis  of  the  submission.     But 
the  proper  answer  to  the  objection  is,  that  the  general  words 
of  ,the  deed,  however  large,  are  controlled  by  the  recitals. 
The  well-known  illustrations  of  this  principle  is]  the  case  of  a 
party  becoming  surety  for  one  who  has  been  appointed  to  an 
annual  office  in  the  collection  of  rates.     There,  although  the 
indemnity,  in  terms,  may  apply  to  all  his  acts  as  collector  of  rates, 

(a)  It  bas  been  held  to  me&n  a         {e)  HasseU  y.  Long^  2  M.  &  8. 

leaaonable  time ;  t.  e.  reasonable  ac-  363. ;  Curling  ▼.  Chalkeden^  3  M.  & 

cording  to  tiie  circiimstances.   Hyde  8.  502. ;    St  Saviour^ s   v.  Boitock, 

Y.  M  otfi,  12  M.  Sc  W.  254.  2  N.  R.  175.  {  LeadUy  v.  Evam^ 

(h)  2  B.  &  P.  299.  fi  Blng.  62. 
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1853.        and  to  all  rates  to  be  iihereafter  collected^  it  is  confined  by 

B0TB8        ^^^  recital  to  monies  received  in  the  year  of  office  for  whidi  the 

V*  party  was  appointed,  (a)    I  think,  therefore,  that  the  redtals 

JucUm  t      ®®^*^^  ^^^  general  words.      And  even  if  it  were    not    so, 

the  words  of   the  covenant   itself  appear  to  have  a  similar 

operation,  and  to  confine  it  to  acts  arising  out  of  the  ^'  premises" 

referred  to. 

The  second  objection  is,  that  the  arbitrator  exceeded  his  au- 
thority in  requiring  the  defendant  to  execute  the  deeds  of  indem- 
nity without  his  having  any  security  for  the  execution  of  the 
deeds  of  conveyance.  That  is  not  the  true  constraction  of  the 
award.  The  word  *'  forthwith  "  can  hardly  mean  one  thing  as 
to  the  execution  of  the  deeds  of  indemnity,  and  another  thing 
as  to  the  deeds  of  conveyance.  When  the  context  is  looked  to, 
and  the  word  is  read  as  part  of  the  general  direction  of  the 
arbitrator,  it  means,  that  the  defendant  is  to  execute  vrhen  the 
plaintiff  is  in  a  condition  to  demand  his  doing  so,  which  can 
only  be,  when  the  deeds  of  conveyance  are  executed.  The  deeds 
of  indemnity  recite  that  the  conveyances  have  been  executed, 
so  that  it  is  plain  the  plaintiff  could  not  be  in  a  position  to 
demand  the  executing  the  indemnities  until  the  conveyances  had 
been  executed.  Each  of  the  parties  is,  when  in  a  position  so  to 
do,  to  ask  the  other  "  forthwith  "  (t.  e.  in  a  reasonable  time)  to 
execute  such  deeds  as  he  is  bound  to  execute,  {b)  With  that 
explanation,  there  is  nothing  unreasonable  or  unwarrantable  in 
the  direction  of  the  arbitrator ;  and  on  both  points,  therefore,  I 
think  the  rule  must  be  discharged. 

Cresswell  J.  I  am  of  the  same  opinion.  As  to  the  extent 
of  authority  given  by  the  parol  agreement  subsequent  to  the 
original  reference,  the  defendant  is  right ;  but,  on  the  other  point, 
the  general  words  objected  to  in  these  deeds  of  indemnity  are 
dearly  controlled  by  the  recitals.  It  is  evident  that  the  objection 
to  the  phrase,  *'  whether  mentioned  or  not,"  does  not  apply,  as  it 
refers,  not  to  the  recitals  or  premises,  but  to  the  particular  act 
And  as  to  the  word  '*  forthwith,"  it  is  plainly  equivalent  to 
this:  suppose  the  arbitrator  had  fixed  the  precise  day^  and 
directed  that  the  plaintiff,  on  such  a  day,  should  execute  the  one 
set  of  deeds,  and  that  the  defendant  should,  on  the  same  day, 
execute  the  others;  or  suppose  he  had  said  the  execution  of  the 
two  sets  of  deeds  shall  be  '^  on  the  same  day,"  or  *^  contempora- 
neous ; "  it  is  clear,  when  we  consider  the  contents  of  the  deed. 


I 


a)  Seo  cases  cited,  anie^  p.  223.        6. ;    Harlow  v.  Wright,   Cro.  Car, 
&)  Se«2/ay»ia7uiv.i>a(2|Cro.Cori      195. 
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that  this  was  the  intention  of  the  arbitrator ;  and  it  is  impossible  1853. 

to  misunderBtandhis  direction^  except  by  some  over-refinement.  BoVm  * 

Williams  J.  and  Talfoubd  J.  were  of  the  same  bpinion.  v. 

Rule  discharged  with  costa  ,  i-uck. 

Attomejs,  Lonsdale ;  and  Scott  8f  Tahourdin. 


BALFE  t;.  WEST  AND  OTHERS. 

Coram  Jesvis  C.  J.,  Cresswell  J.,  Williams  J.,  and 

Talfoubd  J.  ^lSlbT 

i  Ifoy  3. 

ASSUMPSIT.     The  declaration  stated,  that  heretofore  and  A  declaration 

before  the  committing  of  the  grievances  hereinafter  mentioned,  *i2^|tiff*was^* 

a  certain  horse  race,  called,  to  wit,  '*  The  grand  open  Handicap  owner  of  a 

Steeple  Chase,"  was  intended  and  about  to  be  run  by  and  ^^^1^^; 

between  certain  horses  (which  had  then  been  duly  entered  by  ^^  n<^*  u^d 

their  respective  owners  for  that  purpose),  and  for  certain  stakes  ^ner^?the 

exceeding  the  value  of  one  hundred  pounds,  and  amounting,  to  ^'^  J^  •  **** 

wit,  to  600/L  (which  said  stakes  had  been  in  part  subscribed  and  had  accepted 

coDtributed  by  the  said  respective  owners  of  the  said  horses),  ^^^^J^' 

and  upon  and  subject  to  (amongst  others)  the  terms  and  condi-  stewards  of  the 

tions  following :  that  is  to  say,  that  the  said  horses  should  all  J^S^^a^Jth^e 

start  from  a  certain  point,  and  should  run  along  a  certain  course  owners  of  the 

of,  to  wit,  four  miles  in  length  to  a  certain  other  point ;  and  fonnthelrd'a- 

that  such  one  of  the  said  horses,  as  having  started  fair  from  ^«"  *lJ'*^i» 

the  said  first-mentioned  point,  and  having  duly  run  along  the  it  was  their 

said  course,  and  having  in  other  respects  complied  with  and  ^^l^S/^ 

performed  the  terms  and  conditions  of  the  said  race,  should  be  ad-  nominate  a 

judged  by  the  person  to  be  nominated  or  appointed  in  that  behalf  ^adSu^T^ 

as  hereimifter  mentioned,  to  have  first  arrived  at  the  said  last-  which  was  the 

mentioQed  point  before  any  of  the  said  horses,  should  be  the  winner  X&^"bat  ^' 

of  the  said  race ;  and  that  the  owner  of  such  horse  should  be  throngh  their 

entitled  to  and  receive  the  said  stakes  accordingly ;  and  further,  and  negligence 

that  the  said  race  should  be  ordered  and  superintended  by  cer-  !"  notperform- 

*  •'    -         ing  their  dnties 

tain  persons  called  the  stewards,  who  should  (amongst  other  as  such 
things)  nominate  or  appoint  some  person  to  adjudge  and  decide  ^^^]^^g 
which  of  the  said  horses  should  arrive  first  at  the  said  last-  a  proper  party 
mentioned  point     And  the  plaintiflF  further  says,  that  one  of  ^i^JJ^^c!!* 
the  said  horses  so  entered  as  aforesaid  to  run  the  said  race  was  the  plaintiff's 
a  horse  called  **  Ringleader,"  and  that  he  the  plaintiff  was  then  a^"dged 

winner,  and  he 
lost  the  stakes. — HeM  bad  on  demnrrer,  as  not  disclosing  any  liability  to  the  plaintiff. 

C.  L,— VOL.  I.  B 
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1858.         and  thence^  until*  and  at  the  time  when  the  eaid  race  waa  run 
j^^n        ^  hereinafter  mentioned,  the  oumer  of  the  said  hone  ;  and  that 
V.  the  pliuntiff  had  duly  entered  the  said  horse,  and  complied  with 

(>?L^  and  performed  all  Buch  lequiiementB  and  conditiouB  as  were 
necessary  to  qualify  the  said  horse  to  run  in  the  said  race :  and 
the  plaintiff  farther  says,  that  the  defendants  were  then  re- 
quested to  and  did  accept  the  office  of  stewards  of  the  said  race, 
and  then  became  and  were  such  stewards^  and  undertook  and 
agreed^  to  wit,  with  the  said  owners  of  the  said  horses  respecOoely^ 
to  perform  all  the  duties  appertaining  to  their  said  office  as  such 
stewards  ;  and  the  plidntiff  avers,  that  it  then  became  and  was 
the  duty  of  the  defendants,  as  such  stewards  (amongst  other 
things),  to  use  due  and  proper  care  and  diligence,  in  and  about 
the  ordering  and  superintending  the  proceedings  of  the  sud 
race,  and  to  nominate  or  appoint  some  person  to  adjudge  and 
decide  which  of  the  said  horses  should  arrive  first  at  the  said 
last-mentioned  point  before  any  other  of  the  said  horses.  And 
the  plaintiff  in  fiict  says,  that  the  defendants  so  grossly  and 
wrongfully  neglected  to  perform  their  said  undertaking  and  agree- 
ment, and  their  duties  as  such  stewards  as  aforesaid,  that, 
although  afterwards,  to  wit,  on  the  10th  day  of  February,  a«  d. 
1853,  the  said  race  was  duly  run  by  and  between  the  said  horses 
which  had  been  so  entered  as  aforesud ;  and  although  the  said 
horses  all  started  fair  from  the  said  first-mentioned  point,  and 
ran  along  the  sidd  course  as  aforesaid  to  the  said  other  point; 
and  although  the  said  horse  of  the  plaintiff  called  ^*  Ringl^ider  " 
started  fair  from  the  said  first-mentioned  point,  and  duly  ran 
along  the  said  course,  and  in  other  respects  complied  with  and 
performed  the  terms  and  conditions  of  the  said  race,  and  arrived 
first  and  before  any  other  of  the  said  horses  at  the  said  last- 
mentioned  point,  yet  the  plaintiff  says,  that  by  and  through  the 
gross  and  wrongful  negligence  and  carelessness  of  the  defendants 
in  not  properly  ordering  and  superintending  the  proceedings  of 
the  said  race,  and  in  not  nominating  or  appointing,  as  they 
might  and  ought  to  have  done,  some  person  to  adjudge  and 
decide  which  of  the  said  horses  first  arrived  at  the  said  last- 
mentioned  point  before  any  other  of  the  said  horses ;  and  other- 
wise, by  and  through  their  grossly  and  wrongfully  neglecting 
their  said  undertaking  and  agreement,  and  their  duties  as  such 
stewards  as  aforesud,  the  said  horse  of  the  plaintiff  was  not 
duly  adjudged  to  have  first  arrived  (although  he  did,  in  fact,  first 
arrive)  at  the  said  last-mentioned  point  before  any  other  of  the 
said  horses,  and  by  reason  thereof  the  said  horse  was  not  the 
winner  of  the  said  race ;  and  the  plaintiff,  as  being  the  owner  of 
the  same  horse  as  aforesaid,  did  not  become  entiUed  to  or 
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reoeiye  the  said  stakes  as  he  would  and  oaght  to  have  done  if        18^3. 
the  defendants  had  not  neglected  their  said  undertaking  and 
agreement,  and  duties  as  aforesaid,  whereby  the  plaintiff  hath 
lost  and  been  deprived  of  a  large  sum  of  money,  to  wit,  1000/. 

The  defendants  demurred,  marking  for  argument  this  point, 
that  the  dedaration  does  not  disdose  any  l^al  obligation  on  the 
defendants  to  nominate  a  judge. 

Mr.  Fhinn  in  support  of  the  demurrer.  A  man  is  not, 
without  consideration,  liable  for  mere  nonfeasance,  unless  in 
the  discharge  of  a  duty  which  he  has  actually  undertaken; 
EUee  V.  Gatetoard,  (a)  The  plaintiffs  do  not  say  here  that  the 
defendant  ever  took  upon  himself  the  office  of  steward.  [CVe^- 
wdl  J.  They  say  that  he  '^  became  and  was  steward,**  &c.]  That 
18  not  enough ;  it  ought  to  have  been  alleged  that  he  acted  as 
steward.  In  WUkmson  y.  Caverdale  {b)  it  was  lud  down  that 
though  there  was  no  consideration  for  one  party's  undcirtaking  to 
procare  an  assurance  for  another,  yet  where  a  party  voluntarily 
undertook  to  do  it,  and  proceeded  to  carry  his  undertaking  into 
effect,  by  getting  a  policy  underwritten,  but  did  it  so  negli- 
gently or  unskilfully  that  the  party  could  derive  no  benefit  from 
it,  he  would  be  liable  to  an  action. 

The  Court  then  called  upon 

Mr.  G€nrth  for  the  plaintiff,  in  support  of  the  declaration. 
He  admitted  that,  unless  it  virtually  alleged  that  the  defendant 
acted  as  steward,  it  could  not  be  sustained.  The  declaration 
disdoses  that  the  defendant,  by  undertaking  to  act  as  steward, 
prevented  other  parties  from  acting.  \William8  J,  It  does  not 
appear  that  the  owners  of  the  horses  had  any  right  to  appoint 
the  stewards ;  so  that  the  defendant  could  not  have  prevented 
them  from  so  doing.  —  Cresswett  J.  They  are  clearly  not  the 
parties  interested.  —  Jervis  C.  J.  Assuming  it  is  made  out 
that  the  defendant  took  upon  himself  to  act  as  steward^  the 
obligation  is  not  with  strangers  who  bring  horses  up  to  the  race : 
the  party  does  not  undertake  with  them.]  There  is  an  express 
avennent  in  the  declaration  to  that  effect.  \W%Oiam$Z.  But 
what  oonsideraiion  is  there  for  that  promise  ?]  Having  under- 
taken to  perform  the  duty  of  steward,  the  defendant  is  liable  for 
negligence  in  the  dischai^  of  that  duty.  \JerviB  C.  J.  That  is, 
where  the  relation  of  principal  and  agent  exists  between  the 
parties.  In  Smith's  Mercantile  Law,  p.  112.,  the  distinction  is 
drawn,  that  the  detriment  must  be  to  the  principal     The  de- 

(a)  5  T.  R.  143.  undertaking  to  effect  an  assurance 

(6)  1  £sp.  75.     See   I\irpin  y.  for  reward.     See,  as  to  the  general 

Btlftm,  5  M.  &  G.  455.,  as  to  declara-  question,    Boorman   v.    Braum^    3 

tioQ  for  nonfeasance  against  a  party  (}.  B.  51 1. 
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1853.        fendant  maj  here  be  liable  to  the  parties  who  appointed  the 
'■^;2I7'      stewards,  but  not  to  strangers.] 

Othsba.  I*£R  Curiam.    Leave  to  amend :  otherwise. 

Judgment  for  defendants. 
Attorneys,  G,  Carew;  and  Church  if  Langdak. 


COLE  ET  UXOR  v.  GOBLE. 
^1^1^^  Coram  Jebtis  C.  J.,  Cresswell  J.,  and  Williams  J. 

AprQ  26.         QL 

A  devue  of  o  FECIAL  CASE,  by  the  consent  of  the  parties  and  hj  the 

J^jJ^r  «^^-  order  of  the  Eight  Honourable  Sir  John  Jervis,  Knight,  ao- 

^nmdcbiid,and  cording  to  **  The  Common  Law  Procedure  Act,  1852,"  stated 

of  h^  d^  ^^^  ^^^  opinion  of  the  Court  without  any  pleadings. 
without  havmff        On  the  2l8t  day  of  January,  in  the  year  of  our  Lord,  1853, 

ime,  KaitT  ^^^  plaintifis  agreed  to  sell  to  the  defendant,  and  the  defendant 

snd  personalty  then  agreed  to  purchase  from  the  plaintiffs,  the  inheritance  in 

gn^ehiidren.  fee  simple  of  certain  copyhold  hereditaments,  held  of  the  lord 

•^Hdd,  to  Test  ^f  ^he  manor  of  Pennard,  according  to  the  custom  of  the  said 

in  deyisee  an  ^ 

estate  tail  manor. 

After  the  making  of  the  said  agreement  the  plaintiffs  fur- 
nished to  the  defendant  an  abstract  of  their  title  to  the  sidd 
hereditaments,  and  the  defendant  has  since  objected  to  the  suffi- 
ciency of  the  said  title,  and  refuses  to  complete  the  said  pur- 
chase. 

The  title  of  the  pluntif&  is  as  follows : 

One,  Sarah  Williams,  being  seised  in  fee  of  the  said  hereditar 
ments,  according  to  the  custom  of  the  said  manor,  did,  on  the 
22nd  day  of  May  in  the  year  of  our  Lord,  1826,  and  before  the 
passing  of  an  act  of  Parliament,  made  and  passed  in  the  first 
year  of  the  reign  of  her  present  Majesty,  entitled  **  An  Act  for 
the  amendment  of  the  laws  with  respect  to  wills,''  make  and 
publish  her  last  will  and  testament  in  Mrriting  in  the  words  fol- 
lowing, that  is  to  say,  *'  In  the  name  of  God,  Amen  I  I,  Sarah 
Williams,  widow  of  Lunnon,  in  the  parish  of  Ilston,  in  the 
county  of  Olamoigan,  do  make  this  my  last  will  and  testament 
in  manner  and  form  following ;  that  is  to  say,  **  I  commit  my 
body  to  the  earth  to  be  buried  in  a  plain  and  decent  manner,  at 
the  discretion  and  direction  of  my  executors  hereinafter  named, 
the  expense  attending  which  funeral  to  be  paid  by  my  said 
executors  out  of  the  interest  due  on  a  bond  of  200/.  in  my  pos- 
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eession.  Also,  I  give  and  bequeath  unto  mj  granddaughter,  185S. 
Mary  Anne,  the  house  and  lands,  with  all  the  lights  and  ap-  cout  kt  Uxom 
piirtenances  thereunto  belonging  situate  at  Kittle  in  the  parish  ^  v. 
of  Pennard.  And,  also,  I  give  to  mj  said  granddaughter, 
Mary  Aone,  the  sum  of  200/.  due  to  me  on  a  bond  in  my  pos- 
session ;  but,  in  the  event  of  the  said  Mary  Anne  dying  without 
haoing  any  lawful  issue,  it  is  my  will  that  the  sud  house  and 
lands  and  the  said  200/.  do  revert  to  the  survivor  or  survivors 
of  my  other  grandchildren,  to  be  divided  between  them,  share 
and  share  alike.  Also,  I  give  and  bequeath  to  my  eldest  grand- 
daaghter,  Sarah  Selina,  the  yearly  sum  of  7JL  to  be  paid  to  her 
yearly  and  every  year  out  of  the  rents  and  profits  arisiug  from 
the  sud  house  and  lands  at  Kittle ;  and,  in  the  event  of  her  the 
said  Sarah  Selina  dying  without  any  lawful  issue,  the  above 
mentioned  1L  yearly  arising  still  from  the  aforesaid  source,  shall 
re?ert  to  the  survivor  or  survivors  of  my  grandchildren  to  the 
last  Uving  of  them.  Also,  I  give  and  bequeath  to  my  grand- 
daughter Jane  the  sum  of  271JL,  placed  in  the  Swansea  Old 
Bank,  or  whatever  sum  of  money  may  arise  as  dividends  from 
the  said  271/.  Also,  I  give  and  bequeath  to  the  said  grand- 
daughter-Jane  the  sum  of  100/.  due  to  me  on  notes  of  hand  in 
my  possession ;  and,  in  the  event  of  her  the  sud  Jane  dying 
without  lawful  issue,  her  share  or  bequest  shall  be  equally 
divided  between  the  survivor  or  survivors  of  my  remaining 
grandchildren.  Also,  I  give  and  bequeath  to  my  grandson 
John,  the  sum  of  30/.;  all  the  above  sums,  bequests,  and  lega- 
cies are  to  be  paid  to  my  grandchildren  respectively  as  they 
arrive  to  the  full  age  of  twenty-one ;  and  the  interest  of  each 
respective  portion  or  bequest  to  be  applied  to  the  maintenance 
and  education  of  each  respectively,  until  they  arrive  at  the  age 
of  twenty-one.  I  also  appoint  and  ordain  my  son  John  to  be 
the  executor  of  this  my  last  will  and  testament,  to  whom  also  I 
give  the  sum  of  5s.  I  also  appoint  William  Morris  of  Not- 
hills,  and  the  Bevercnd  John  James,  to  be  trustees  over  my 
sud  grandchildren,  giving  them  power  to  apply  the  different 
bequests  and  legacies  for  the  benefit  and  best  advantage  of  my 
saud  grandchildren,  in  the  event  that  they  shall  see  any  neglect 
on  the  part  of  the  executor  in  performing  the  purport  and  in- 
tent of  this  my  will ;  and  in  case  of  any  such  neglect  or  ap- 
parent misapplication  of  the  said  bequests,  that  the  trustees 
have  the  power  to  investigate  the  account,  and  to  manage  the 
concern  for  the  benefit  of  the  smd  grandchildren,  and  to  give  a 
satisfiictory  account  of  their  trust,  revoking,  disannulling,  and 
disallowing  every  former  will  and  testament  I  appoint  this  to 
be  my  last  will,  signed,  sealed,  published,  and  declared  in  our 
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1853.  presence,  and  in  the  presence  of  each  other.     We  the  three 

ColhrUxob  ^*^®88e8  do  testify  the  signature  and  declaration  of  the  testatrix 

tf.  this  22nd  day  of  Maj,  1826.*' 
QoBUB.  rjx^^  ^j^  ^-jl  ^^  ^^^  executed  and  attested  according  to 

the  laws  then  in  force  concerning  wills  of  real  property. 

The  said  Sarah  Williams  died  seised  of  the  sud  house  and 
lands  without  revoking  her  said  wilL 

The  sdd  house  and  lands  in  the  said  will  mentioned  are  the 
sud  hereditaments  the  subject  of  the  above  mentioned  agree- 
ment between  the  plaintiffs  and  the  defendant. 

After  the  death  of  the  said  Sarah  Williams,  one  William 
Jones,  and  the  said  Mary  Anne,  being  the  said  testatrix's  grand- 
daughter Mary  Anne  in  the  said  will  mentioned,  and  then  the 
wife  of  the  sud  William  Jones,  were  according  to  the  custom 
of  the  said  manor  duly  admitted  tenants  to  the  said  heredita* 
ments  under  the  said  devise. 

In  1843  the  said  William  Jones  and  Mary  Anne  hb  wife 
(tiie  said  Mary  Anne  having  been  first  privately  examined  by 
the  deputy  steward  of  the  said  manor,  and  freely  and  volun- 
tarily consenting  thereto)  in  consideration  of  1602.  to  the  said 
William  Jones  paid  by  the  plaintiff  Elizabeth,  being  then  sole 
and  unmarried,  did,  for  the  purpose  of  docking  and  barring,  and 
so  as  to  dock  and  bar  all  estates  tail,  and  all  reversions  and 
remainders  expectant  thereon  in  the  said  hereditaments,  sur- 
render the  said  hereditaments  into  the  hands  of  the  lord  of  the 
said  manor,  by  the  hands  of  the  sud  deputy  steward,  according 
to  the  custom  of  the  said  manor,  to  the  use  of  the  said  Elizabeth 
her  customary  heirs  and  assigns  for  ever,  to.  be  holden  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  manor,  dis- 
charged from  all  estates  tul,  and  all  reversions  and  remainders 
expectant  thereon ;  and  thereupon  the  said  Elizabeth  was  duly 
admitted  tenant  to  the  said  hereditaments  according  to  the 
custom  of  the  said  manor. 

The  defendant  having  objected  that,  under  the  will  of  the 
said  Sarah  Williams,  the  said  Mary  Anne  took  only  an  estate 
for  life  in  the  said  hereditaments,  the  question  for  the  opinion 
of  the  Court  is,  whether  the  sud  Mary  Ann  took  an  estate  for 
life,  or  an  estate  tail,  in  the  said  hereditaments  under  the  will  of 
the  sud  Sarah  Williams. 

Mr.  Lush  for  the  plaintiffs.  The  granddaughter,  Mary  Anne, 
took  an  estate  tail.  If  the  devise  had  been  to  her  and  the 
*'  heirs  of  her  body,"  it  will  not  be  disputed  that  she  would  have 
taken  an  estate  tail,  as  it  would  come  clearly  within  the  terms 
of  the  rule  in  Skelley*$  case,  (a)    And  it  has  been  settled  that  a 

(a)  1  Coke,  88. 
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devise  by  implication  to  the  issue,  where  there  are  no  words  in         185S. 

the  context  limiting  the  meaning  of  the  word   <'  issue,"  is  coLh  bt  Uzok 

equivalent  to  a  devise  to  the  heirs  of  the  body.     The  word       ^  v. 

^^issae"  embraces  all  the  descendants,  unless  there  be  some- 

thing  in  the  context  which  shows  that  the  testatrix  intended  the 

devise  to  be  restricted  to  a  certain  class ;  and  it  is  plain  that 

the  intent  of  the  testatrix  here  was  that  the  issue  (if  any)  of 

Mary  Anne  should  take ;  that  the  other  grandchildren  should  take 

when  her  issue  failed ;  but  not  take  so  long  as  any  of  her  issue 

were  left.     The  only  mode  by  which  that  intent  can  be  Carried 

out  is  by  giving  her  an  estate  tail*     See  Jarman  on  Wills*  (a) 

Mr.  Badeley  for  the  defendant.  Mary  Anne  took  only  a  life 
estate,  because  that  will  carry  out  more  clearly  the  intention 
of  the  testatrix.  There  is  plainly  a  devise  for  life  given  in  the 
tenns  of  the  devise  (i);  and  if  it  be  construed  by  implication 
an  estate  tail,  as  the  same  directions  are  given  with  respect  to 
the  personalty  as  to  the  realty,  the  intentions  of  the  testatrix 
must  obviously  be  frustrated.  For  the  same  implication  which 
iQ  respect  to  realty  creates  an  estate  tail,  in  regard  to  personalty 
is  held  to  constitute  an  absolute  devise;  so  that,  upon  this  con- 
straction,  Mary  Anne  would  become  absolute  owner  of  the 
personalty,  clearly  contrary  to  the  intentions  of  the  testatrix. 
[WSHams  J.  That  might  have  been  a  good  argument  a  century 
ago^  but  the  law  has  long  been  quite  settled,  that  such  a  con- 
nderation  cannot  affect  the  construction  of  the  words.]  Not 
where  the  words  are  express  and  explicit,  which  are  construed 
to  convey  an  estate  tail,  but  it  is  conceived  where  there  is  only 
an  implication^  the  argument  as  to  the  intention  of  the  testatrix 
is  not  immaterial,  especially  as  this  precise  point  has  never  been 
determined.  It  may  be  admitted  that  if  the  words  were  *'  heirs 
of  her  body,"  they  would  import  an  estate  taiL  But  the  word 
"issue"  is  by  no  means  to  be  considered  as  an  equivalent  ex« 
presnoD.  That  word  is  to  be  construed  with  reference  to  the 
context  and  the  dear  intention.  It  may  mean  children,  or 
children  of  one  class  or  another.  In  Slater  v.  Dangerfield  (c) 
the  word  was  held  to  mean  ''  children,"  and  the  devisee  was 
decided  to  take  an  estate  for  life  only,  {d)    {Jervis  C.  J.    There 

(a)  Vol.  ii.  p.  418.  their  heirs  for  ever,**  with  no  limita- 

W  A   devise    of    an    indefinite  tion  over.    In  Walker  v.  PetcheU, 

^te  without  words  of  limitation,  1  C.  B.  652.,  the  devise  also  was  in 

jn-imd  facie  is  a  devise  for  life  onlv.  terms  for  life,  and  after  devisee's  de- 

^  d.  Sans  y.  OarUck,  14  M.  &  \V.  cease  to  the  children ;  and  in  case  she 

^8.  should  die  without  leaving  issue,  then 

(c)  15  M.  &  W.  693.  to  her  heirs  for  ever ;  and  of  course 

(<0  Bat  there  the  devise  was  to  the  will  was  construed  as  clearly 

lum  txprudy  **  for  his  life,  and  from  importing  that  the  word  issue  meant 

^^  decease  to  hia  lawful  issue  and  chudren.    These  cases,  it  will  be 
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the  words  necessarily  required  tliat  the  term  should  be  con- 
strued as  meaning  children.]  It  has  been  held  that  where  the 
deyise  was  to  one  for  life^  and  after  her  decease  to  the  issue  of 
her  body,  and  in  default  of  issue  there  were  limitations  over, 
she  took  only  an  estate  for  life;  Merest  y.  Jamet.{a)  \WUr 
liams  J.  But  these  are  all  cases  in  which  the  enjoyment  by  the 
issue  was  inconsistent  with  an  estate  taiL  (ft]  But  here  the  words 
''without  haying  issue,"  relate  to  the  death  of  the  testator. 
[Jems  C.  J.  No :  they  mean  haying  issue  during  her  life.] 
In  Weakley  d.  Knight  y.  Rugg  (c\  an  opposite  opinion  was  ex- 
pressed by  Lord  Kenyon*  \Jer%ns  C.  J.  But  the  decision 
there  was,  that  dying  without  ''haying  "  meant  "  without  haying 
had;^  and  that,  therefore,  if  the  deyisee  had  a  child,  though 
the  child  died  in  her  lifetime,  she  took  absolutely.]  There  is  a 
difference  of  opinion  among  conyeyancers  upon  the  point. 


jERyis  C.  J.  I  haye  eyery  deference  for  the  doubts  of  con- 
yeyancers ;  but  the  case  appears  to  me  plain  and  free  from  all 
doubt,  and  I  think  that,  upon  the  true  construction  of  the  will, 
Mary  Anne  took  an  estate  tail,  and  that,  therefore,  the  plaintiffs 
are  entitled  to  our  judgment.  It  is  argued  that  we  ought  to 
striye  to  carry  into  effect  the  intention  of  the  testatrix;  but 
then  it  must  be  an  intention  clearly  expressed  by  the  known 
and  receiyed  meaning  of  the  words ;  and  we  must  not,  when 
words  haye  acquired  a  certain  construction,  because  we  may 
fancy  that  the  testator  meant  one  thing  in  this  case  and  some- 
thing different  in  another,  construe  the  same  words  in  a  con- 
trary sense  in  different  deyises.  There  is  no  doubt  that,  upon 
the  first  clause  of  this  deyise,  Mary  Anne  would  take  an  estate 
for  life  only.  But  the  question  is,  whether  the  words  following* 
"  in  the  eyent  of  the  said  Mary  dying  without  having  lawful 
issue,  the  said  lands  to  reyert  to  my  other  grandchildren," 
imply  an  estate  tail  ?  And  it  appears  to  me  that  they  da  It 
is  urged  that  the  necessary  consequence  of  this  will  be  that 
the  200/1  due  on  the  bond  will  not  go  oyer  as  the  testatrix  in- 
tended, but  that  Mary  Anne  will  acquire  an  absolute  interest 
in  it.     But  the   contrary  construction   would   equally  entail 


perceived,  differ  materiallj  from  the 
principal  case. 

la)  1  B  &  B.  489. 

(b)  '*The  testator^B  intention  of 
carrying  the  estate  over  to  the  issue 
of  deyisee  will  be  defeated  by  giving 
her  an  estate  tail/'  Per  HuUock^ 
Serjt.  arguendo.  Ko  reasons  were 
there  given  by  the  Court  for  their 
judgment. 


(c)  Where  the  devise  was  to 
several  for  life,  and  then  to  the  issue 
of  their  bodies  for  ever,  it  was  held, 
assuming  that  they  took  only  estates 
for  life,  that  the  words  "issue  of 
their  bodies**  comprehended  not  only 
children  but  grandchildren.  Evom 
V.  Jones,  2  Coll.  C.  C.  516.  There 
was  in  that  case  no  limitation  over. 
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hardship  upon  other  parties;  for  if  we  gave  Mary  only  a  life         1«53. 
estate^  the  effect  would  be  that  if  she  died  leaving  no  children  q^j^  „  U^^i^ 
but  grandchildren,  the  great  grandchildren  could  not  take,  but  ^' 

it  would  have  gone  to  the  other  grandchildren  failing  the  children 
of  Mary.  That  would  be  as  clearly  contrary  to  the  intention  of 
the  testatrix  as  that  the  200/.  should  go  to  Mary  absolutely. 
If  the  words  ^*  heirs  of  her  body"  had  been  used,  it  is  admitted 
they  would  have  carried  an  estate  tail ;  and  the  result  depre- 
cated by  the  defendant  would  equally  have  followed,  because 
those  words  which,  as  to  realty  imply  an  estate  tail,  do  as  to 
personalty  import  an  absolute  ^t.  We  cannot  speculate  in 
each  case  as  to  supposed  intentions,  but  must  take  the  intention 
expressed  in  the  recognised  meaning  of  the  words  used.  The 
question  is,  whether  the  words  refer  to  a  failure  of  issue  ffene^ 
rally?  If  they  do,  they  clearly  carry  an  estate  tail.  It  is 
admitted  that  the  words  ''  heirs  of  her  body  "  would  have  that 
effect,  and  the  word  ''issue"  has  the  same  effect  It  is  con- 
tended that  the  word  may  have  a  different  meaning,  and  that  it 
means  issue  left  at  the  time  of  her  death,  for  which  Weakley  d. 
Knight  v.  Rugg  is  cited;  but  the  case  does  not  support  the 
decision.  It  is  true  that,  in  the  course  of  the  argiunent.  Lord 
Kenyan  said,  ''  having  ^  and  ''  leaving  '*  issue  were  words  of 
different  meanings ;  and  that  Lawrence  J.  said,  '*  having "  re- 
ferred to  the  time  of  death.  But  ^^  judgment  was  the  reverse ; 
that ''  having  issue  "  did  not  refer  to  the  time  of  death,  but  to 
any  period  during  life,  or  before  death;  and  that,  in  fact, 
"having"  meant  '' having  Aad"  Therefore,  though  it  is  true 
that  in  one  sense  ''having"  has  a  different  meaning  from 
"leaving,"  which  latter  word  has  a  double  meaning,  yet  when 
applied  to  realty  they  have  the  same  meaning ;  for  "  leaving  " 
has  a  double  meaning  in  this  way,  that  when  applied  to  real 
property  it  means  ** having  had;^^  but  as  to  personalty  it  means, 
leavmg  at  the  time  of  deatL  (a)  And  the  very  fact  that  the 
coorts  have  rather  strained  the  meaning  of  the  word  "  leaving," 
to  effectuate  the  intentions  of  the  testators  as  far  as  possible, 
shows  that,  so  far  as  the  word  "issue'"  was  concerned,  it  was 
well  understood,  and  that  it  turned  on  the  word  "  leaving."  If 
"having  issue"  meant  at  the  time  of  death,  then  the  word 
"  issue  "  meaning  issue  generally,  and  having  the  same  effect  as 
"heirs  of  the  body,"  this  is  an  estate  tail. 

Cb£88W£LL  J.  I  also  am  of  opinion,  that  Mary  took 
an  estate  taiL  If  this  were  a  devise  of  realty  only,  it  is 
admitted  there  could  be  no  question.     But  it  is  said  that  the 

(a)  See  case  cited,  anJte^  p.  232. 
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1853.        introductioii  of  the  personaltj  makes  a  difference.     On  the  con- 


V. 
GOBLB. 


Cols  xt  Uxoe  ^^'^^^f  ^  think  that  the  mistake  of  the  testatrix  was  in  suppos- 
ing the  personalty  went  in  the  same  manner  as  realty,  and 
there  is  nothing  to  show,  from  the  introduction  of  the  per- 
sonalty, that  it  was  not  intended  that  the  issue  should  take, 
but  only  on  an  indefinite  fulure  of  issue.  It  is  said,  that 
there  is  no  instance  in  which  **  haying  no  issue  "  has  been  con- 
strued to  enlarge  an  estate  for  life.  It  will  be  found,  how- 
eyer,  that  it  has  been  construed  in  the  sense  of  making  an  estate 
go  oyer,  on  an  indefinite  failure  of  issue,  (a)  When  it  has 
been  construed  as  cutting  down  an  estate  in  fee,  I  cannot  un- 
derstand why  it  should  not  haye  such  a  construction  in  this  case, 
when  it  is  to  enlarge  an  estate  for  life  into  an  estate  taiL  In 
either  case  it  shows  an  intention  to  giye  an  estate  tail. 

Williams  J.     This  is  a  deyise  to  a  person  and  her  issue, 
which  giyes  an  estate  tail 

Judgment  for  plaintiC 

Attorneys,  Dyer  8f  Quick  ;  and  Bum. 


RAMSDEN  V.  SKIPP. 


Common 


Mojf  6. 

An  order  to 
change  the 
Tenue  will  not 
now  be  made 
upon  the  oom- 
mon  affidarit, 
bat  the  cireom- 
stances  should 
be  shown  to  the 
Court  in  the 
first  instance. 


Coram  Jebtis  C.  J.,  Cbesswell  J.,  and  Williams  J. 

JVj  R.  ball  had  obtained  a  rule,  calling  on  the  defendant  to 
show  cause  why  an  order  of  Piatt  B.,  changing  the  yenue  from 
London  to  GrloucestershirCy  should  not  be  rescinded,  or  why  the 
yenue  should  not  be  changed  to  Middlesex.  The  action  was  for 
goods  sold  and  delivered;  the  declaration  was  deliyered  16th 
March.  On  the  24th  March,  before  plea,  the  yenue  was 
changed  to  Gloucestershire  by  I^att  B.  on  the  common  affidavit, 
that  the  cause  of  action  arose  there.  The  plea  was  neyer  in- 
debted. It  appeared  from  the  affidavits,  that  the  goods  were  de- 
liyered at  the  Great  Western  railway  station  in  Middlesex,  to  be 
sent  down  to  the  defendant,  who  resided  in  Gloucestershire ;  but 
the  plaintiff's  witnesses  resided  in  London.  The  defendant 
did  not  dispute  the  order  for  non-delivery  of  the  goods.  On 
the  11th  April  an  application  was  made  to  Maule  J*,  to  le- 


(a)  Vide  Doe  dem,  Jones  v.  OwenSy 
1 B.  &  Ad.  318.,  where  the  devise  was 
by  A.  to  his  wife,  daring  her  life, 
and  then  to  B.,  his  son,  and  in  case 
he  shauid  die  wiihoui  w«tce,  to  C.  and 
D.^  their  heirs  and  assigns  for  ever ; 


and  it  was  held  that  B.  took  an 
estate  tail.  And,  per  Curiam^  there 
are  many  cases  (there  cited)  showing 
that  these  words  reduce  the  estate  in 
fee  to  an  estate  taiL** 
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ficind  the  order  of  Flatt  B.,  and  restore  the  venue  again  to  ^  18^8. 
LondoDy  and  the  learned  judge  referred  the  matter  to  the  Court. 
Mr.  Aihertan,  for  the  defendant,  showed  cause.  The  plaintiff 
ought  to  have  gone  into  the  ease  before  Flatt  B»  {Jetvis  C.  J. 
The  venue  ought  not  to  have  been  changed  on  the  common  affi- 
da?it:  the  law  is  altered  in  that  respect^  and  requires  a  special 
Older,  which  implies  special  reasons.]  The  common  affidavit,  un- 
answered, may  be  still  suffident.  [Jervis  C.  J.  No.  —  Cress- 
weUJ.  I  always  decline  now  acting  at  all  on  the  common 
affidavit]  There  is  no  preponderance  of  convenience  shown. 
[CressweO  J.  If  you  admit  the  order  and  the  delivery,  what 
witnesses  can  you  require  in  Gloucestershire  ?]  There  is  a  de- 
fence. [^Cresswell  J.  If  you  decline  to  state  what  it  is,  you 
leaye  yourself  open  to  this  supposition,  that  it  may  require 
ten  witnesses  to  go  down  into  Gloucestershire  to  meet  it]  The 
plaintiff  is  n^w  too  late  to  rescind  the  original  order  of  Piatt  B. 

Jebvis  C.  J.  The  order  of  my  Brother  Piatt  must  be  re- 
scinded. It  seems  to  us  that  it  was  wrong  upon  two  grounds. 
First,  because,  under  the  new  practice,  a  ''special  order  "(a)  is 
required  to  change  the  venue ;  and  by  a  ''spedal  order"  I  think  is 
meant,  an  order  made  under  all  the  circumstances  ;  and  you  can- 
not have  a  special  order  founded  upon  the  particular  circum- 
stances of  the  case,  until  issue  is  joined.  How  can  you  have  a 
special  order  to  try  at  one  place,  when,  for  anything  you  know, 
the  issue  may  be  such  as  that  the  order  may  become  obviously 
inappropriate?  We  also  think  that  the  order  was  wrong  with 
reference  to  the  evident  intention  of  the  act,  that  the  old 
practice  should  be  changed  in  this  respect ;  that  the  venue  should 
not  be  changed  on  the  common  affidavit,  because  that  neces- 
sarily entails  the  necessity  of  making,  what  the  actcert^nly  was 
intended  to  avoid,  as  Far  as  possible, — a  fresh  application  to  bring 
back  the  venue ;  and  thus  there  would  be  two  applications  instead 
of  one.  When  the  new  act  requires  a  special  order,  it  clearly 
means  an  order  made  on  a  review  of  all  the  circumstances,  and 
not  the  mere  fact  of  the  cause  of  action  having  arisen  in  one 
county.  Formerly  that  was  enough  to  enable  the  defendant  to 
change  the  venue ;  and,  on  the  other  hand,  the  bare  fact  of  the 
plaintiff  undertaking  to  give  material  evidence  in  another  county 
sufficed  to  bring  it  back.  All  that  should  now  be  considered  at 
first;  and  the  usual  formal  affidavit,  that  the  cause  of  action  arose 
in  a  particular  county,  does  not  conform  to  the  practice,  and  justify 
a  special  order  to  change  the  venue.  All  the  facts  should  be 
brought  specially  to  the  attention  of  the  judge  by  an  application 
after  issue  joined.     As  to  the  plaintiff  being  estopped  by  the 

(a)  Rule  H.  T.  1853,  pL  18. 
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18M.         order  of  my  Brother  Mauley  it  was  an  appeal  from  the  order  of 
Ramsdbm      ™7  brother  Platt^  and  my  brother  Maule  sent  it  here ;  when 
^*  here,  there  is  no  objection  to  rescinding  the  original  order. 

Cbbsswell  X     I  am  of  the  same  opinion. 

Rule  absolute. 
Attorneys,  Blenkam  ;  and  Rogerson  jf  Ford. 


BEGIN  A  V.  THE  BEV.  H.  BINNEY,  D.C.L. 
^       ,  Coram  Lord  Campbell  C.  J.,  Wightman  J.,  Ebl£  J., 

Bench.  and  CrOMPTON  J. 

The  non>com-  1  HIS  was  a  rule  calling  upon  the  prosecutors  to  show  cause 
the*^T&  ?2  ^^y  ^  orders  of  the  Quarter  Sessions  for  the  borough  of  New- 
Victc43.B.27.,  bury,  holden  on  the  14th  April,  1852,  upon  the  several  appeals 
»M«teM^  ^^ *^®  ^^'  Hibbert  Binney,  touching  a  rate  made  by  the  corn- 
payment  of  missioners  for  the  improvement  of  the  town  of  Newbury,  on  the 
amcSnt^a^  4th  November,  1851,  whereby  the  said  appeals  were  dismissed, 
want  of  jnrii-  im  j  the  Bum  of  20/1,  as  costs,  ordered  to  be  paid  by  the  appellant 
make  the  oider  to  the  respondent  Bobert  Fuller  Graham,  the  clerk  to  the  said 
remoTable,not-  commissioners,  should  not  be  quashed ;  and  why  the  said  sum  of 
statute  taking  20/.  should  not  be  returned  to  the  said  Hibbert  Binney. 
away  the  c«r-  j^^^  Willes  now  showed  cause,  on  behalf  of  the  Local  Board  of 

tioran^  and  the  '  i  •  i     i 

certiorari  may  Health  for  the  borough  of  Newbury,  to  which  the  powers  of  the 
on  SSb  ^0^  commissioners,  under  the  local  act,  6  Geo.  4.  c  Ixxii.,  for  lighting, 
without  a  cTOM  paving,  cleansing,  and  improving  the  streets,  &c  in  that  borough 
to  quas  I  ^yjj^gj.  ^Jiicli  the  rate  and  order  appealed  against  Were  made), 
are  transferred  by  the  orders  of  the  General  Board  of  Health, 
confirmed  by  the  15  &  16  Vict  c.  69.  The  orders  in  question 
have  been  removed  into  this  court  by  writ  of  certiorari.  And, 
as  appears  by  the  return  to  the  writ,  one  of  them  was  made  in 
an  appeal  against  a  rate  made  under  the  local  act  on  the  4th 
November,  1851,  which  appeal  was  dismissed,  as  not  being 
brought  within  the  time  limited  by  section  113.  (the  appeal 
clause)  of  the  local  act ;  but  no  costs  are  given  by  that  order. 
The  other  order  was  made  in  an  appeal  against  an  order  of  jus- 
tices of  the  5th  March,  1852,  under  the  28th  section  of  the 
act,  for  payment  of  the  said  rate  ;  which  appeal  was  fully  heard, 
and  an  order  of  sessions  made  dismissing  the  appeal,  with  20/. 
costs ;  and  a  preliminary  objection  arises,  as  the  certiorari  is  taken 
away  by  section  122.  of  the  local  act(n);  and  it  is  submitted 

(a)  This  flection  is  as  follows :  —  touching  or  concerning  any  of  tbe 
•*  That  no  order,  rate  or  assessment,  matters  aforesaid,  or  touching  or 
judgment  or  other  proceeding,  made      concerning  the  conviction   of  nn/ 
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that  there  is  no  want  of  jurisdiction  so  as  to  justify  the  removal  of 
these  orders.  [^Erk  J.  When  the  matter  was  before  me  on  the 
application  for  the  certiorari^  the  point  was  understood  to  be 
that  the  appeal  was  not  heard ;  and  so  there  was  no  jurisdiction 
to  make  an  order  for  costs,  and  that  was  the  ground  on  which  I 
acted. — Lord  Campbell  C.  J.  Then  our  attention  must  first  be 
directed  to  the  question.  Whether  the  certiorari  will  lie  ?]  The 
orders  returned  by  the  recorder,  in  obedience  to  the  writ,  and  the 
affidarits,  show  that  the  case  on  which  the  costs  were  given  was 
fiiUy  heard  and  determined ;  in  the  other  the  entry  is  simply,  ap- 
peal dismissed,  but  no  costs  are  given.  [Lord  Campbell  C.  J.  If 
the  appeal  was  heard  the  recorder  had  power  to  give  costs ;  and 
there  was  no  excess  of  jurisdiction.]  The  point  intended  to  be 
Tsused  was  that  the  order  should  have  been  made  in  conformity 
with  11  &  12  Yict.  c  43.  s.  27.,  and  have  ordered  the  payment 
of  the  costs  to  the  clerk  of  the  peace  in  the  first  instance ;  but 
granting  that  to  be  so,  and  that  the  latter  statute  overrides  the 
local  act,  it  would  be  a  mere  irregularity  or  want  of  form,  and 
would  not  affect  the  jurisdiction.  Moreover,  the  affidavit  shows 
that  the  defendant  acquiesced  in  the  order  by  applying  for  a  re- 
daction of  the  amount  of  costs,  which  was  accordingly  reduced 
from  242.  to  20L  [^Erle  J.  That  would  not  give  jurisdiction, 
but  would  merely  conclude  the  defendant  as  to  the  amount]  Li 
Reg.  Y.  HelUer{a)y  where  the  order  was  removed  by  the  prosecutor, 
under  12  &  13  Vict,  c  43.  s.  18.,  for  the  purpose  of  enforcing  it, 
the  Court  intimated  (although  the  order  was  held  to  be  bad),  that 
the  defendant  could  not  have  removed  it,  because  the  certiorari 
was  taken  away  by  the  9  Geo.  4.  c  61.  s.  34.,  and  that  would  be 
the  case  here,  admitting  that  the  order  is  bad  for  not  being  made 
in  conformity  with  the  27th  section  of  11  &  12  Vict,  c  43.;  but 
it  18  submitted  that  it  is  not;  there  is  an  affirmative  power  under 
the  local  act,  and  this  is  an  affirmative  statute  in  aid  of,  and  con- 
taining nothing  inconsistent  with,  the  other,  but  intended  to 
assist  the  justices  in  enforcing  their  order&  [  Crompton  J.  The 
words  of  section  27.  are,  ''  such  order  shall  direct  such  costs  to  be 
paid  to  the  clerk  of  the  peace,"  &c — Lord  Campbell  C.  J.  But 
if  it  be  not  without  jurisdiction,  need  you  show  that  it  is  not 
erroneous?]  It  is  necessary  to  direct  the  attention  of  the  Court 
to  the  12  &  13  Vict,  c  45.  s.  5.,  which  provides  that  the  Quarter 
Sesdonsupon  any  appeal  may  order  the  party  against  whom  the 


offender  or  offenders  against  this 
^t,  shall  be  quashed  or  vacated  for 
*^t  of  form  only,  or  be  removed 
or  removable  by  writ  of  certiorari^ 
or  ED  J  other  «mt  or  process  what- 
soever, into  anj  of  his  Majest7*s 


courts   of  record  at  Westminster, 
any  law,  statute,  or  usage  to  the 
contrary  thereof   in  anywise    not- 
withstanding." 
(a)  21  L  J.  M.  C.  3. 


1853. 

' r— "^ 

V. 

ThbRxt.  H. 

BiMHXT, 

D.C.L. 


TkiRxv.  H. 
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185S.         appeal  is  decided,  to  pay  oosts  to  the  other  party  or  partiesy 
BxoiNA       ^^  ^^^^  ^  ^  Fecoyerable  in  the  manner  provided  by  the 
v._  ^     11  &  12  Vict.  c.  43.,  without  directing  the  payment  to  be  made 
through  the  derk  of  the  peace* 
D.au  Mr.  iZ.  B.  MiBer  appeared  on  behalf  of  Mr.  Graham,  the 

deik  to  the  commiarionerB  under  the  local  act»  but  the  Court 
called  upon  Dr.  Binney,  in  the  first  instance,  to  show  that  the 
certiorari  was  properly  issued. 

Dr.  Binney  in  person  contra.  There  has  been  no  motion  to 
quash  the  certiorari,  and  the  question  whether  it  would  lie  or 
not  was  fully  discussed  when  the  writ  was  moved  for,  the  judge 
taking  time  to  consider  and  to  consult  the  other  judges  upon 
the  point,  and  it  is  submitted  that  it  is  too  late  now  to  object  to 
the  issuing  of  the  certiorari  [Lord  CampbeU  C.  J.  If  it 
appears  that  the  orders  were  not  properly  brought  before  us, 
we  cannot  examine  them  (a) :  the  act  of  11  &  12  Vict  c  43. 
does  not  repeal  the  122nd  sect,  of  the  local  act  taking  away 
Hie  certiorari;  and  if  the  recorder  was  acting  within  the  scope  of 
his  jurisdiction,  we  cannot  look  at  the  orders  to  see  whether 
they  are  correctly  made.]  The  11  &,12  Vict  c  43.  s.  27. 
requires,  that  the  order  shall  state  within  what  time  the  costs 
shall  be  paid ;  and  this  order  is  clearly  bad  for  not  complyiDg 
with  that  provision.  \^fFiffhtman  J.  Assuming  that  to  be  so, 
the  question  is.  Whether  the  sessions  had  not  jurisdictioiL 
to  make  an  order  for  eosts?  —  JSrk  J.  In  Reg.  y.  Hellier, 
both  Patteson  J.  and  Coleridge  J.,  say  the  order  could  not  have 
been  removed  by  certiorari,  and  I  quite  concur  in  that;  the 
objection,  in  this  case,  as  it  now  appears,  is  to  a  defect  in  point 
of  form,  and  not  to  a  want  of  jurisdiction.] 

LoBD  Campbell  C.  J.  I  also  fully  agree  in  that  We 
are  all  of  opinion  that  there  was  no  want  of  jurisdiction  on  the 
part  of  the  sessions,  and  we  must  see  that  we  do  not  exceed 
ours :  this  pcHnt  is  deciuve  of  the  case. 

The  other  judges  concurred. 

Certiorari  quashed,  and  orders  remitted  to  the  sessions 
without  costs. 

Attorneys,  Messrs.  Baker;  and  Graham  jr  Lyde. 

(a)  In  Rex  ▼.  Lhydy  Cald.  309^  a  ▼.  Fordkam,  11  A.  &  £.  80. ;  Beg> 

certiorari  was  quashed  without  any  Y.StOkaHi's,Souihwark,5(i.^*^^ 

cross  rule.     In  Bef.  v.   Cotes^  8  915.,  and  R^.  y.  Btuingstokt,  6  D- 

Q.  B.  Rep.  7*5.,  an  objection  to  a  eer^  &  L.  303.,  as  to  the  time  of  uidsg 

tiorari  was  discussed  without  a  cross  objections  to  a  writ  of  certiorari  w 

rule,  but  was  0Terruled«    See  Beg.  pomts  of  form  or  irregularity. 
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IMS. 

THE  QUEEN  v.  THE  JUSTICES  OF  DENBIGH- 
SHIRE 

Coram  LoBD  Campbell  C.  J.,  Wightman  J.,  Eble  J.,         Qvkks'b 

and  Cbohpton  J.  Bbncb. 

XHIS  was  a  rule  calling  upon  the  justices  of  the  county  of  ^certiorari 
Denbigh  to  show  cause  why  a  writ  of  certiorari  should  not  issue,  granted  to  re- 
st the  iostanoe  of  the  churchwardens  and  overseers  of  the  poor  "»<>▼•  an  eno- 

•  -.,-_,  ,  ,  .  11        1         neoua  order  of 

ot  the  parish  of  Buabon,  to  remove  into  this  court  all  orders  aesiions^attlie 
made  at  the  General  Quarter  Sessions  of  the  Peace  for  the  ^S^i^whS^^ 
conntyof  Denbigh,  on  the  4th  January,  1853,  upon  an  appeal  faToartheenor 
by  the  Shrewsbury  and  Chester  Biulway  Company  against  a  ^**  ™*^ 
poor's  rate  made  for  the  parish  of  Ruabon,  on  the  18th  June, 
1852. 

It  appeared  from  the  affidavits  in  support  of  the  rule,  that,  on 
the  b^uring  of  the  appeal,  the  respondents  being  called  upon  to 
begm,  opened  their  case  and  called  evidence  in  support  of  it ; 
upon  which  the  appellant's  counsel  were  heard,  but  called  no 
evidence;  and  thereupon,  in  the  first  instance,  the  chairman 
stated  that  the  Court  were  unanimously  of  opinion,  that  the 
rate  must  be  amended,  and  50/,  per  mile  paid  for  the  main  line 
of  the  railway  within  the  parish  of  Ruabon,  and  140/.  for  the 
stations.  That,  after  the  conclusion  of  that  case,  the  Court  pro« 
oeeded  to  hear  another  appeal  by  the  same  company,  against  a 
late  for  the  township  of  Grwersyllt,  through  which  the  railway 
also  passed :  that,  after  the  conclusion  of  the  latter  appeal,  the 
chairman  sud,  that  the  Court  had  revised  the  judgment  before 
given  in  the  Buabon  case ;  and  that  the  judgment  as  revised  in 
that  case  was,  that  the  assessment  be  made  at  the  rate  of  125/. 
per  mile  for  the  railway,  and  140/.  for  the  three  stations  in  the 
parish ;  and  that  the  revision  of  the  judgment  in  the  Ruabon  case 
vas  founded  on  the  additional  evidence  they  had  heard  in  the 
GicersyHt  case,  and  that  an  order  of  sessions  was  made  according 
to  such  revised  judgment. 

Mr.  Keating  and  Mr.  V,  WUUams  showed  cause  against  the 
nile.  It  is  not  denied  that  the  Court  amended  their  judgment 
in  the  first  case  upon  the  evidence  given  in  the  second.  [Wtght" 
man  J.  That  surely  cannot  be  supported.]  Perhaps  not,  if 
properly  before  the  Court ;  but  this  was  not  an  act  done  to 
the  prejudice,  but  in  favour  of  the  parties  applying  for  the 
certiorari^  as  it  increased  the  rating  of  the  railway  in  their 
parish,  from  50 JL  to  125/.  per  mile. 

Mr.  Serjeant  Allen  in  support  of  the  rule.    The  case  for  the 
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1853.        respondents  was  supported  by  one  unquestioned  witness^  whose 
Thb  Queui    evidence  fully  upheld  the  rate  of  SOOiL  per  mile,  and  there  was 
V*  no  evidence  to  the  contrary;    but  it  is  believed  the  sesnons 

OF  Dbnuoh-  acted  on  a  suggestion  on  the  part  of  the  appellants^  that,  inas- 
much as  the  profits  of  the  railway  were  absorbed  in  paying  the 
interest  of  a  debt,  the  company  ought  not  to  be  assessed  at  more 
than  SOL  [Lord  Campbell  C.  J.  Can  we  hear  you  ccHnplain 
of  that  which  was  for  your  benefit  ?  Did  you  protest  agiunst  the 
amendment  ?  If  the  order  had  remained  at  50L  you  could  have 
had  no  remedy.]  We  certainly  did  not  protest  against  the 
increase,  but  the  alteration  was  a  violent  excess  of  jurisdiction : 
the  sessions  have  imported  into  one  case  the  evidence  given  in 
another:  the  chairman  says,  that  the  Court  has  come  to  the 
conclusion  they  arrived  at  as  to  the  judgment  on  the  first  case, 
upon  the  evidence  given  in  the  second ;  and  upon  that  the  order 
in  question  is  made.  The  order  made  in  the  appeal  is  there- 
fore clearly  bad,  and  the  rate  ought  to  remain  unaltered. 

Lord  Campbell  C.  J.  We  are  of  opinion  that  we  can- 
not interfere  in  this  case.  This  court  exercises  a  jurisdiction 
over  the  decisions  of  inferior  tribunals,  where  the  law  gives 
it,  and  the  complaint  is  properly  brought  before  us ;  but  not 
where  that  is  not  done.  Now,  it  is  a  general  principle,  that  parties 
cannot  be  heard  to  complain  of  what  is  done  in  their  own 
favour ;  and  we  are  all  of  opinion,  that  the  respondents  in  these 
appeals  have  no  right  to  complain  of  being  injured  by  the  in- 
crease of  the  rating  from  502.  to  1252.  The  appellants  certainly 
might  have  made  that  a  subject  of  complaint,  but  not  the 
respondents. 

Bule  discharged. 

Attorneys,  N.  C.  Mylne;  and  Edwin  Wyatt. 


REGINA  V.  GREGORY. 

4 

Bail  ComiT.  f.^^^  COLERIDQB  J. 

Mays. 

a  poOT's  rat?**  1  HIS  was  an  application  in  the  form  of  a  quo  warranto  to 
but  his  name  Charles  Blunsdell  Gregory,  to  show  cause  by  what  authority  he 
as  C.  G.  in  the  claimed  to  be  on  the  burgess  list  of  the  borough  of  Marlborough, 
rate,  the  oyer-  The  ground  of  objection  to  his  election  was,  that  he  was  not 
this  was  his  properly  rated  to  the  poor,  and,  therefore,  not  properly 
^/^^tthis    ^^®^^®^  according  to  the  provisions  of  5  &  6  Will.  4.  c.  76., 

description  -was 

soi&cient,  if  it  appeared  that  he  was  the  party  intended  to  be  rated  (6  Vict,  c  18.  a.  75.> 


Gbegort. 
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8.  28.    It  appeared  from  the  affidavits  that  Gregory's  father,         1853. 
Charles  Gregory,  had  been  an  occupier  and  ratepayer  in  the       Rbo'd,a 
parishfor  twenty-three  years;  but  at  Christmas,  1850,  he  gave      _    v. 
up  his  business,  which  was  transferred  to  his  son,  and  left  the 
neighbourhood.     The  son  took  the  business,  his  name  being 
Charles  Blunsdell  Gregory.     In  the  first  rate  made  afterwards, 
dated  April,  1850,  the  name  in  the  rate  book  was  Charles 
Gr^ry,  but  in  the  subsequent  rate   was  altered  to  Charles 
Blanadell  Gr^ory.     The  overseer  who  made  the  rate  stated  in 
his  affidavit  that  he  was  aware  of  the  transfer  of  the  business 
from  father  to  son,  but  that  he  had  retained  the  name  of  Charles 
Gregoiy  in  the  rate,  not  being  aware  that  the  son  had  any  other 
name. 

Mr.  Lush  showed  cause.  The  affidavits  show  that  Charles 
Blunsdell  Gregory  was  the  person  meant  to  be  rated,  and  that 
the  overseer  did  not  know  but  what  his  name  really  was  Charles 
Gregory.  [^Coleridge  J.  It  does  not  appear  that  both  names 
were  on  the  list  at  once  ]  ?   Na 

Mr.  Forteacue  contrd.  The  name  Charles  Gregory  being 
applicable  to  another  person  cannot  be  construed  to  belong  to  a 
man  who  has  other  names :  if  there  is  a  misnomer,  it  must  be 
such  as  cannot  be  applied  to  another  party ;  Moss  v.  The  Overseers 
of  St  Maty,  Lichfield  (a),  Parienti  v.  Luchet  (i),  and  Rex  v. 
Egbaston  (c),  Rex  v.  St  Luhe^s.  (d)  This  case  does  not  fall 
within  6  Vict.  c.  18.  s.  75.,  which  cures  an  inaccurate  descrip- 
tion on  the  rate. 

Coleridge  J.    It  is  important  to  look  at  the  facts  in  this 

case.     The  affidavit  of  the  overseer  states  that  he  was  not 

aware  the  said  Charles  Blunsdell  Gregory  had  any  other  name 

than  Charles,  and  on  that  account  he  continued  the  rating  in 

the  name  of  Charles  Gregory  only ;  and  this  is  nothing  more  or 

leas  than  saying,  if  he  had  known  his  other  name  he  would  have 

been  so  described.     I  decide  this  case  on  the  assumption  made 

by  my  brother  JErle  in  Moss  v.  St  Manfs^  Lichfield  (e),  that 

this  is  a  question  of  who  was  intended  to  be  rated.     The  name 

ought,  therefore,  to  be  kept  on  the  burgess  list. 

Bule  discharged  with  costs. 

Attorneys,  Bolton,  Merriman  8f  Dunning^  and  Bennett  <$* 
Patd. 

(a)  7  M.  &  G.  72.  (d)  2  Burr.  1068. 

(6)  2  C.  B.  187.  (tf)  Svpra. 

(c)  6  T.  R.  540. 
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ATTWOOL  V.  ATTWOOL. 
Coram  Lobd  Campbell  C.  J.,  Wightman  J.,  and 

Bench.  CkOMPTOIT  J. 

Apnl  22,  &  29.    .^ 

Action  on  a  UeCL ABATION  OB  a  boBd,  by  which  the  defexidaBt  bound 

^oditb^by  Itimself  to  the  plainUff  in  the  penal  sum  of  100/. ;  the  condition 

which  the  of  which,  after  reciting  that  the  phdntifT  and  the  defendant 

md^nified^  wcre  the  owncm  of  a  certain  vessel,  was  alleged  to  be,  that  if  the 

against  all  defendant  did  indemnify  and  save  harmless  the  plaintiff  fix)m  the 

in  respect  of  a  debts  then  due  to  any  person  in  respect  of  the  sud  vessel,  and 

certain  yeswl,  fj^^j^  ^  actions,  suits,  &c,  then  the  bond  was  to  be  void,  otherwiae 

and  alto  againw  ^  ^        #  # 

all  suits,  to  be  in  full  foroe  and  effect     The  declaration  then  alleged  that 

J^^ofthe^  a  certain  debt  of  7/.  Ss.  9d.  was  due  to  one  Hocking  in  respect 
said  debts,  to  of  the  Said  vcsscl,  and  that  the  plaintiff  had  been  sued  for  the 
snmsof7^.9d  ^^^OQ^t  thereof  in  the  County  Court,  and  that  judgment  had 
and  2/.  5<.  2c/.,  been  recovered  against  him  in  the  said  court  for  7L  3jl  9d.  debt, 
meut  had^^en  ^^^  ^^'  ^^*  ^^  costs,  SO  showing  a  breach  of  the  eonidition  of  the 

recoTered  |>ond. 

plaintiff.  i%a. — That  at  the  commencement  of  the  suit  the  pbdndff 

^^^,,  ^^^^  was  and  still  is  indebted  to  the  defendant  in  an  amount  equal 

on  a  bill  of  ex«  ,  i./.  -i.  /•  .i*iic 

change  for  2oL   to  the  plaintiff^s  claim,  for  and  m  respect  of  a  certain  bill  ot 

murrCT*  a  bad"  ^^change  for  20i,  which  amount  the  defendant  is  willing  to 

plea,  as  the       set  off  against  the  plaintiff's  claim. 

unUquidated^'        General  demurrer,  and  joinder  therein. 

damages.  Mr.  Archibald  in  support  of  the  demurrer.     The  plea  of  set- 

off is  bad.  This  action  is  not  for  a  debt,  to  which  a  set-off  can 
be  pleaded ;  it  is  substantially  a  claim  for  unliquidated  damages, 
in  which  case  a  set-off  cannot  be  pleaded ;  CasteBi  v.  BoddiMg- 
ton  (a),  Morley  v.  IngliB  (J),  Hardceutle  v.  Netherwaod,  (c)  The 
plaintiff  in  this  case  sues  on  a  bond  which  indemnifies  him 
against  certain  debts,  and  against  all  actions,  suits,  &o^  which 
may  be  brought  agiunst  him  in  respect  thereof.  This  does  not 
estabUsh  the  relation  of  debtor  and  creditor  betwixt  the  parties. 
A  fixed  and  definite  amount,  it  is  true,  is  claimed  in  the  dechir- 
ation,  but  the  plaintiff  might  have  inserted  in  addition,  special 
damage  wholly  unliquidated.  The  Court  must  look  to  the 
contract  decliured  on,  and  if  that  ia  such  as  might  entitle  the 
party  to  recover  special  damage,  the  statutes  of  set-off  do  not 
apply ;  Hardcastle  v.  NetJierwood.  Again :  the  statute  of  8  &  9 
Will,  3.  c.  1 L  8.  8.,  by  which  the  pleadings  on  bonds  with 
special  conditions  are  regulated,  enacts  that  whilst  breaches  are 


(a)  1  El.  &  Bl.  66.  (c)  5  B.  &  Aid,  93. 

(b)  4  Bin^.  N.  C.  58. 
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to  be  assigiied  or  suggested,  uid  damages  assessed  for  the  pur- 
poses of  execntioo,  judgment  is  still  to  be  entered  up  as  before 
for  tbe  penalty,  and  is  to  remain  as  a  security  to  answer  to  the 
plaintiff  sueh  dami^es  as  he  may  sustain  by  reason  of  any  fur- 
ther breaches*  The  jMresent  ease  is  one  in  which  further  da- 
mages may  accrue  to  the  plaintiff,  in  which  case,  notwithstanding 
the  [dea,  he  would  be  entitled  to  judgment. 

This  plea  is  bad  also  in  point  of  form  (a) :  it  does  not  comply 
with  the  Stat.  8  Geo.  2.  c.  24.  s.  6.  (ft),  as  there  is  no  averment 
in  it  of  the  amount  actually  due ;  and  this  averment  is  material, 
and  hss  been  holden  to  be  traversable,  Simmons  v.  Knox  (c) ; 
althoogh  laid  under  a  videlicet,  Orimwood  v.  Barrit(d),  Belly, 
Show,  (e) 

Mr.  Maude  in  support  of  the  plea.  The  question  is,  whether 
this  IS  not  a  good  plea  under  the  statute  of  set-off,  8  Geo.  2. 
c.  24.  8. 4.  This  is  a  ease  in  which  a  plea  of  set-off  is  a  good 
answer  to  a  claim  of  this  kind.  The  declaration  setting  out  the 
condition,  and  the  two  specific  sums  for  which  the  plaintiff  has 
been  made  liable,  does  claim  a  debt  of  an  ascertained  amount ; 
and  if  this  be  so,  a  set-off  may  be  pleaded  to  it.  [^Crompton  J. 
This  is  not  a  common  money  bond :  it  is  a  bond  with  a  special 
condition ;  there  is  no  debt  independent  of  the  penalty  of  the 
bond]  To  debt  on  bond  conditioned  for  the  payment  of 
an  annuity  to  the  plaintiff,  defendant  pleaded,  that  a  certain 
sttm  only  was  due  to  the  plaintiff  on  account  of  the  annuity, 
and  that  the  plaintiff  was  indebted  to  the  defendant  in  a  larger 
sum  of  money,  &c.,  which  he  claimed  to  set  off:  on  demurrer 
it  was  adjudged,  that  this  was  a  case  within  the  statute  of 
8  Geo.  2.  c.  24.  s.  5.,  and  that  the  defendant  was  entitled  to 
set  off  his  debt.  (/)  So  where  a  bond  was  conditioned  for  the 
due  perfonnance  of  certain  work  on  the  payment  of  a  weekly 
som,  and  the  work  was  not  finished  in  time,  it  was  held,  that 
such  weekly  payments  were  not  by  way  of  penalty,  but  in  the  na- 
ture of  liquidated  damages,  and  might  be  made  the  subject  of  a 
»et-off.    Fletcher  v.  Dyche.  (y)    [Lord  Campbell  C.  J.    It  may 


(a)  It  was  admitted  on  the  part 
of  the  defendant,  that  the  Common 
Law  Procedure  Act  was  not  relied 
upon  as  aifectikig  the  case. 

(b)  Wliich  enacts,  "  That  in  all 
cases  where  either  the  debt  for 
which  the  action  is  brought,  or  the 
debt  intended  to  be  set  against  the 
same,  hath  accrued  by  reason  of  any 
penaltr  contained  in  any  bond  or 
tpeciafty,  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar;  in 
which  plea  shall  be  shown  how  much 


is  due  on  either  side ;  and  in  case  the 
plaintiff  shall  recover  in  any  such 
action,  judgment  shall  be  entered  for 
no  more  than  shall  appear  to  be 
due  to  the  plaintiff,  after  one  debt 
being  set  off  against  the  other  as 
aferesaid/* 

(c)  3  T.  R.  65. 

(d)  6  T.  R.  460. 

(e)  Holt's  N.  P.  283. 

(/)  CoUifU   V.    Collins,    2  Burr. 
820. 
(g)  2  T.  R.  32. 


IS53. 

^  y  I 

Attwool 

V, 

Attwool. 
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1853.         have  been  the  intention  of  the  legtslatare  that,  when  the  daim 
Attwool      ^^  ascertained,  so  much  of  the  penalty  should  be  considered  as 
V-  a  debt.]     The  statute  of  8  Geo.  2.  c  24.  s.  5.  enacts  amongst 

other  things,  **  that  in  all  cases,  where  either  the  debt  for  which 
the  action  is  brought,  or  the  debt  intended  to  be  set  against  the 
same,  hath  accrued  by  reason  of  any  such  penalty,  the  debt 
intended  to  be  set  off  shall  be  pleaded  in  bar,"  &c. ;  there  the 
word  "debt"  is  used  with  reference  to  the  penalty.  With 
respect  to  the  objection,  that  the  plea  was  bad  in  form,  because 
it  did  not  aver  the  amount  of  debt  which  was  due,  that  was 
unnecessary ;  as  the  amount  was  sufficiently  stated  in  the  deck- 
ration,  which  mentioned  two  specific  sums  of  72^  3«.  9i.  and 
2L  5s.  2d.,  which  might  together  be  considered  as  the  debt 
claimed  by  the  plaintiff,  and  to  which  the  plea  was  pleaded  as  a 
set-off.  [  Cromptan  J.  How  would  you  enter  up  judgment  under 
the  statute  of  8  &  9  Will.  3.  to  secure  future  breaches.] 

The  Court  offered  the  defendant  leave  to  amend  his  plea,  but 
this  was  declined. 

Mr.  Archibald  in  reply.  The  case  of  ColUns  v.  Collins,  which 
Ims  been  referred  to,  comes  within  the  statutes  of  set-off,  be- 
cause that  was  the  case  of  a  money  bond.  The  cases  which 
have  been  referred  to  in  the  Term  Reports  and  Lord  Holt's  N.  P., 
were  cases  of  common  money  bonds :  no  case  has  been  cited  in 
which  a  plea  of  set-off  has  been  held  good,  where  the  bond  and 
condition  were  like  the  present.  By  the  condition  of  this  bond 
the  plaintiff  was  indemnified  against  all  debts,  &a,  and  also 
against  all  suits,  actions,  costs,  charges,  &c. :  it  was  clear  there- 
fore that  the  plaintiff  was  indemnified  against  unliquidated  dam- 
ages, and  no  set-off  can  be  pleaded  to  such  a  claim.  With 
respect  to  the  form  of  the  plea,  it  was  clearly  bad:  if  the 
penalty  could  be  regarded  as  a  debt,  it  ought  to  have  been 
stated  how  much  was  due ;  as  the  statute  of  8  Geo.  2.  enacts 
that  that  must  be  averred  in  the  plea,  and  the  necessity  for 
such  an  averment  is  not  done  away  with  by  what  is  stated 
in  the  declaration  in  this  case.  The  plea  is  clearly  bad  both  in 
substance  and  in  form,  and  the  plaintiff  is  entitled  to  judgment. 

Cur.  adv.  vuU* 

April  29.  Lord  Campbell  C.  J.,  now  delivered  judgment.  We  are  of 

opinion  in  this  case,  that  the  plea  is  bad  both  in  substance  and  in 
form.  If  the  plaintiff  owes  the  defendant  on  a  bill  of  exchange 
more  than  9/.  Ss.  1  Id.,  the  sum  claimed  to  be  due  from  the  defend- 
ant to  the  plaintiff  on  a  bond,  it  is  very  much  to  be  regretted  that 
the  defendant  should  be  without  defence,  and  that  the  defendant 
should  be  driven  to  bring  a  cross  action ;  but  so  the  law  at  pre- 
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sent  is.  The  condition  of  the  bond  when  examined  shows  that 
the  phiintiff  was  to  be  indemnified  generally,  and  not  from  the 
payment  of  any  liquidated  demand ;  and^  according  to  the  cases 
which  have  been  cited,  there  can  be  no  set-oiF  pleaded  in  an 
action  on  such  a  bond.  We  do  not  think  it  necessary  to  com- 
ment on  those  cases,  as  we  hope  that  the  legislature  will  speedily 
interfere  by  a  legal  enactment,  so  that  justice  may  be  finally 
done  in  such  an  action  as  the  present.  In  the  present  case,  the 
plea,  which  could  only  be  supported  under  the  8  Geo.'2.  c.  24.  s.  5., 
is  clearly  defective,  in  not  showing  as  required,  how  much  is 
justly  due  on  either  side.  We  must,  therefore,  give  judgment 
for  the  plaintiff. 

Judgment  accordingly. 
Attorneys,  J.  Combe ;  and  Wright  8f  Kingsford. 
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Attwool 
Attwool. 


SALOMONS  ».  MILLER. 


a 
•bom 


Coram  Lord  Campbell  C.  J.,  Cresswell  J.,  Williams  J., 

Crompton  J.,  and  Wightman  J.  Exchkquer 

Chambeb. 
(Error  from  the  Exchequer,) 

DMaylQSt  11. 
EBT  to  recover  three  penalties  of  500/.  each,  under  the  g,  ^einff 

1  Geo.  1.  St.  2.  c.  13.  8. 17.  The  first  count  of  the  declaration  BritUh-i 
stated  that  the  defendant  having  been  elected  to  serve  as  a  fe^ing'the°' 
member  of  Parliament  for  the  borough  of  Greenwich  on  the  Je'^ish  reli- 
2l8t  day  of  July,  1851,  presumed  to  vote  in  the  Commons  turned  fOT^tfaT 
House  of  Parliament  without  having  taken  and  subscribed  the  ^'oog^  of  G., 
oath  of  abjuration  as  by  law  required.  On  the  cause  coming  House  of  Com- 
on  for  trial  before  Mr.  Baron  Martin^  by  the  consent  of  the  J^J^^^^  ^e 
parties,  and  under  the  direction  of  the  judge,  a  special  verdict  the  oath  of  ab- 
was  found,  which  embodied  the  following  facts:— The  de-  loSesiTrih^^ 
fendant  was  returned  to  serve  as  a  member  for  the  borough  of  l>y  6  Geo.  3. 

r\  •!_*_•  "o  'x*  !_  i_  \  *      i.  /»      •        ai_      t       •  1-     c53.,  with  the 

Lrreenwich,  bemg  a  British-born  subject  professing  the  Jewish  substitution  of 
religion.     The  form  of  oath  binding  on  the  conscience  of  a  "  S*^J«?  Vic- 
person  of  that  religion  was  this,  after  repeating  the  words  of  "  King 
the  oath  required  to  be  taken,  he  utters  the  words,  "  So  help  2^^^'"  *"^ 
me  God,"  and  then  kisses  the  Old  Testament.     This  was  the  "him"  and 
form  bindmg  on  the  conscience  of  the   defendant.     On  the  g^^^iJ^^J" 

sued  for  the 

penalty  of  500il 

under  1  Geo.  1.  stat  2.  c.  13.  s.  17. 

Hdi,  Ist,  that  he  is  liable  to  the  penalty ;  2ndly,  that  *'  the  oath  of  abjuration  '*  act  did  not  expire 

at  the  death  of  the  last  sovereign  of  the  name  of  '*  George,"  but  is  still  in  full  force  ;  Srdly,  that 

the  words,  **  upon  the  true  faith  of  a  Christian,"  are  an  essential  part  and  parcel  of  the  oath  to  be 

sworn  to,  and  cannot  be  taken  unless  the  party  can  say  he  will  do  so  "  on  the  true  fkith  of  a 

Christian." 

8  3 
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1853.        2l8t  July,  1851,  after  the  Speaker  of  the  House  had  taken  the 
Salomons      chair,  and  during  the  sitting  of  a  full  house,  the  defaadant 
V.  came  to  the  table  of  the  said  House  and  demanded  to  be  sworn 

on  the  Old  Testament;  and  upon  being  asked  his  reason,  he 
stated  that  it  was  because  that  was  the  mpde  of  swearing  which 
was  binding  upon  his  conscience  $  and  then  holding  the  Old 
Testament  in  his  hands  he  repeated  the  words  of  the  oath  of 
allegiance  and  supremacy  i^ter  the  derk  of  the  Hoifse,  and  then 
kissed  the  Old  Testament  The  clerk  then  read  the  words  of 
the  oath  of  abjuration  prescribed  by  the  6  Geo.  3.  c  53.,  sub- 
stituting only,  by  the  authority  of  the  House  of  Commons  and 
of  their  Speaker,  the  name  of  her  Majesty  ''  Queen  Victoria* 
for  that  of  "King  Geoige,"  and  "her"  for  "him"  and  "hb." 
The  defendant  omitted  the  words  "on  the  true  fiiith  of  a 
Christian,"  and  uttered  the  words  "  So  help  me  God,"  and 
kissed  the  Old  Testament.  The  Speaker  then  objected  that 
the  defendant  had  not  taken  the  oath  prescribed.  The  de- 
fendant thereupon  declared  to  the  House  that  the  form  in  which 
he  had  taken  the  oath  was  the  one  binding  on  his  conscience, 
and  then  offered  to  subscribe  the  oath  omitting  the  words  "on 
the  true  faith  of  a  Christian,"  and  demanded  to  declare  to  hiit 
property  qualification,  but  was  not  allowed  to  do  so.  The 
verdict  then  found  that  the  defendant  laid  on  the  table  of  the 
House  a  parchment  containing  the  oath  of  abjuration  as  uttered 
by  him,  subscribed  with  his  name,  and  that  unless  the  above 
facts  showed  that  the  defendant  had  taken  and  subscribed  the 
oath  of  abjuration,  he  had  not  done  so.  The  case  was  argued 
in  the  Court  of  Exchequer  in  Hilary  Term,  1852,  and  judgment 
given  in  favour  of  the  plaintiff,  (a) 

Sir  Fitzroy  Kelly,  (with  him  Mr.  Wilks  and  Mr.  Goldsmidy) 
for  the  plaintiff  in  error,  abandoned  the  ai^uments  that  had  been 
drawn  from  the  10  Geo.  1.  c.  4.  and  1  &  2  Vict.  c.  105.,  to  show, 
by  implication,  that  a  Jew  might  take  the  oath  in  the  form  most 
binding  on  his  conscience,  but  relied  solely  on  two  gn>unds  to 
reverse  the  judgment  of  the  court  below :  First,  That  the  oath  in 
the  form  prescribed  can  no  longer  be  taken  since  the  death  of 
George  IV.  Secondly,  That  wherever,  by  law,  an  oath  is  permitted 
or  required  to  be  taken  by  any  person,  it  may,  indeed  must,  be 
taken  in  the  form  most  binding  on  the  conscience  of  the  party 
taking  it.  It  is  necessary  to  distinguish  between  the  thing 
sworn  to  and  the  manner  and  form  of  swearing.     The  words, 

(a)  This  case  is  very  fully  re-     abatement  as  to  dates,  kc  wliance 
C**2^u  '^'^c,  court    below    ia     has  been  placed  on  the  reports  in  the 

L^'^^^-^^P-  ^^  ^^  ^'  J-  ^^S^«^      court  belowT 
lol.,  and  for  the  accuracy  of  tbb 
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"npon  the  true  fakh  of  a  Chrietian>^  are  no  part  of  the  thing,  1853. 
ewoni  to.  Ail  the  statutes^  from  Elizabeth  to  the  time  of  all^^i^ 
(jeorge  IIL,  were  directed  against  the  Boman  Catholicfi,  and  ^^  »> 
them  only.  The  l^idature  never  oontemplated  the  case  of  the 
Jews.  [Lord  Campbell  There  cannot  be  a  doubt  of  that]  He 
then  cited  1  Eliz.  c.  1.  a.  19.>  3  Jas.  1.  c  4.  e.  13.  (against  Popish 
recusants),  30  Car.  2.  st.  ii.  c  l.»  1  Will.  &  M.  st«  i.  c  1.  In 
this  last  mentioned  statute  all  the  necessary  alterations  were 
made  which  were  required  by  a  change  of  the  sovereign: 
there  could  be  no  other  reason  for  re-enacting  the  oaths  of 
aOegiance  or  supremacy.  The  act  of  13  Will.  3.  a  6.  is 
inapplicable  to  any  succeeding  sovereign.  The  substance  of 
the  oath  prescribed  by  that  statute  was  abjuration  of  alle- 
giance to  the  Pretenderi  and  of  allegiance  to  William  III.  and 
those  who  should  succeed  him.  The  1  Anne^  st.  i.  c.  22.  alters 
the  form  of  the  oath  of  abjuration ;  6  Anne,  c.  7.  as.  20,  21.  pro- 
vides for  alteration  of  the  oath  of  allegiance.  In  1  Geo.  1.  st.  2* 
c.  13.,  the  oath  is  given  in  the  name  of  king  Georgei  with  a 
poritive  enactment  that  the  oath  should  be  taken  in  that  form. 
Then  comes  the  6  Geo.  3.  c  53.  [Lord  Campbell  If  the  king  bears 
the  same  name  as  his  predecessor,  all  goes  on  smoothly :  but  if  a 
sovereign  dies,  is  no  oath  to  be  taken  until  Parliament  has  altered 
the  form  of  oath  ?  At  common  law  the  oath  of  allegiance  must 
be  taken.]  When  an  act  mentions  '^  Crown  "  in  its  enduring 
and  permanent  capacity,  then  the  oath  may  be  changed;  but 
where  the  act  prescribes  an  oath  applicable  only  to  a  temporary 
state  of  circumstances,  there  is  no  power  to  alter  except  that  of 
Parliament :  the  stat.  of  Geo.  1.  having  prescribed  a  particular 
oath,  so  long  as  the  same  circumstances  existed,  it  might  bo 
taken.  When  the  circumstances  change,  the  oath  cannot  be 
l^Uy  taken.  It  is  difl^rent  in  the  case  of  a  bond  being  given 
to  the  "  king  i^  that  would  enure  to  the  benefit  of  his  successors: 
but  the  oath  of  abjuration  was  only  called  into  existence  in 
the  re^  of  William  IIL,  and  pointed  directly  at  the  suc- 
cessors of  James  II.  It  could  not  be  intended  that  a  subordi- 
nate officer  of  the  House  of  Commons  should  have  the  power  to 
impose  the  oath  in  an  altered  form.  The  oath  of  6  Geo.  3. 
e.  53.  is  only  temporary.  [Lord  Campbell  We  are  bound 
now  to  abjure  the  descendants  of  the  Pretender,  although  there 
are  none.]  10  Geo.  4.  c.  7.  (Roman  Catholic  Emancipation 
Act);  Beg^  V.  Green,  (a)  [^Crompton  J.  referred  to  10  Geo.  4. 
c  7.  s.  2.] 
Next>  are  these  words, ''  upon  the  true  faith  of  a  Christian,'? 

(fl)  Vent.  171. 

8  4 
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1853.       .  words  of  asaeycratioDt  and  not  part  of  the  oath.     The  enbstance 
tSALOMORs      o^t^®  thing  sworn  to  is  true  allegiance  to  the  Hoose  of  Hanover, 
V.  and  the  abjuration  of  the  descendants  of  James  II. ;  not  that  he 

^"^''^  is  a  Christian.  [Lord  Campbell  This  is  an  oath  that  must  be 
taken  before  he  votes.  Is  there  any  penalty  imposed  if  the 
member  does  not  take  the  oath  and  his  seat  ?]  Without  bemg 
elected  to  Parliament  a  Jew  may  be  called  upon  to  take  Ae 
oath  of  supremacy,  and  liable  to  penalties  if  he  does  not.  .  The 
question  is.  Is  an  act  of  Parliament  to  be  construed  so  as  to 
disqualify  a  man,  or  so  as  to  enable  him  to  act?  For  the  words, 
**  So  help  me  God  "  a  person  might  swear,  ''  So  help  me  the 
Prophet."  [^Cresswett  J.  Transpose  the  words:  suppose  they 
were,  I,  A.  B.,  "  upon  the  true  faith  of  a  Christian,  do,"  &c, 
instead  of  placing  them  at  the  end. — Campbell  C.  J.  It  might  be 
*^upon  the  true  faith  of  a  MormoniteJ^  When  the  1  Greo.  1.  st  il 
c  13.  Bs.  10,  11.  and  10  Geo.  1.  c  4.  s.  17.  were  passed,  there 
were  Jews  of  great  wealth  and  consideration  in  the  country,  as 
shown  by  the  act  to  naturalise  them.  [Lord  Campbell  Hiis  enact- 
ment applies  to  the  three  oaths  of  allegiance,  supremacy,  and 
abjuration.  It  was  then  well  known  that  Roman  Catholics 
could  not  have  taken  the  oath  of  supremacy :  this  is  to  be  cited 
rather  as  a  reproach  to  the  legislature,  than  as  a  canon  of  con- 
struction.] These  acts  of  Parliament  were  directed  against 
Boman  Catholics,  why  should  they  be  applied  then  to  the  Jews? 
[Lord  Campbell  But  by  stat.  8  Gea  1.,  the  I^islature  did 
relieve  the  Jews,  thinking,  therefore,  these  acts  did  apply  to 
the  Jews ;  you  must  ai^e,  that,  whatever  the  purpose  of  the 
legislature  was,  the  oath  may  be  taken  without  the  concluding 
words.]  Omichund  v.  Barker  (a)  is  applicable,  as  containing 
the  law  on  this  subject 

Mr.  Serjeant  Channelly  with  him  Mr.  Macnamara,  contra, 
were  not  called  upon  by  the  Court 

Lord  Campbell.  Notwithstanding  the  very  able  argument 
of  Sir  Fitzroy  Kelly ^  and  having  read  the  judgment  of  all  the 
judges  in  the  court  below,  and  the  arguments  on  both  sides 
urged  there,  we  think  that  this  case  is  free  from  doubt  Two 
objections  have  been  made  before  us  to  the  judgment  of  the 
Court  of  Exchequer.  The  first  is,  that  the  oath  of  abjuration  no 
longer  exists ;  and  therefore  there  can  be  no  penalty  incurred,  be- 
cause  there  was  no  obligation  to  take  the  oath  of  atgurataonupon 
any  occasion  whatever.  It  has  been  argued,  that  on  the  death  of 
George  IIL,  or  at  all  events  upon  the  death  of  George  lY^y 

(a)  WiUes,  53S. 
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the  Abjomtion  Act  expired ;    and  that  all  mankind  in  this         IS5S. 
countiy  have  been  under  a  delusion  in  thinking  it  was  in  force.      g^ixiioMB 
We  are  of  opinion,  and  clearly  of  opinion,  and  so  were  the       ^^j'* 
judges  in  the  Court  of  Exchequer,  that  the  Abjuration  Act 
still  exists,  although  there  is  not  a  sovereign  of  the  name  of 
Geoige.    We  think  it  was  an  act  for  a  permanent  purpose,  and 
that  the  name  of  the  reigning  sovereign  was  introduced  merely 
to  denote  that,  in  all  time  to  come,  until  the  law  should  be 
altered,  the  oath  of  abjuration  should  be  taken  to  the  sovereign 
00  tlie  throne.     It  would  be  monstrous  to  suppose  that,  on  the 
death  of  George  lY.,  the  act  expired ;  because  such  would  be 
the  case  if  Sir  F»  Kelly*»  argument  were  to  prevail.    It  was  in 
full  force  in  the  sixth  year  of  the  reign  of  George  III.     Al* 
though  there  was  no  renewal  on  the  accession  of  George  II. 
and  George  III.,  it  was  acted  upon  during  the  whole  of  those 
long  reigns.   That  objection  will  not  therefore  prevail.    The  next 
question  then  is,  as  to  the  construction  of  the  oath  of  abjuration, 
and  it  will  not  be  necessary  to  enter  minutely  into  the  various 
statutes  quoted,  and  the  arguments  brought  forward,  for  on  this 
question  we  adopt  the  reasoning  of  the  majority  of  the  judges 
of  the  Court  below.     The  rule  for  the  construction  of  oaths  is 
laid  down  in  Omichund  v.  Barker  (a),  where  it  is  decided  that, 
when  an  oath  is  to  be  taken,  it  must  be  taken  in  the  form  most 
'  binding  on  the  conscience  of  the  party  taking  it.     And  if  this 
were  merely  a  question  as  to  the  form  in  which  the  oath  is  to 
be  taken,  that  case  would  influence  us  in  deciding  that  it  might 
be  taken  by  a  Jew.     But  we  are  to  look  at  the  intention  the 
legiahture  has  expressed  in  the  act  of  Parliament.     Is  this  an 
essential  part  of  the  oath,  or  is  it  merely  the  form  of  taking  it  ? 
Now,  as  the  oath  is  given  in  the  1  Geo.  1.  st.  2.  c.  13.  it  is,  **  I  do 
make  this  recognition,  &c.  upon  the  true  faith  of  a  Christian, 
So  help  me  God.*'     **  So  help  me  God  "  is  the  manner  of  taking 
the  oath ;  but  before  these  words  there  is,  what  appears  to  me, 
an  essential  part  of  the  oath,  viz.  the  words, ''  I  do  make  this 
recognition,  &c,  upon  the  true  faith  of  a  Christian."    K  the 
words  had  been  so  put,  as  suggested  by  my  brother  Creaswell^ 
as  if  it  had  begun  ''  I,  A.  B.,  upon  the  true  fiuth  of  a  Christian, 
do  acknowledge,"  &c.,  then  their  meaning  would  have  admitted 
of  no  argument.     It  seems  to  me  this  is  the  true  construction 
to  be  put  upon  them,  and  that  they  form  an  essential  part  of 
that  which  is  to  be  sworn  to,  and  that  no  person  is  to  be  allowed 
to  take  the  oath  who  will  not  say  he  does  so  ''  upon  the  true 
faith  of  a  Christian."    Whatever  might  have  been  the  particular 

(a)  Supra. 
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1858.        object  in  pasuag  the  act  of  Padiament,  it  really,  in  bonatmction, 
a^j^^^j,,     applies  to  Jews  as  well  as  Boman  Catholics^  and  we  cannot 
n>  confine  it  to  the  Boman  Catholics  exclusively.     I  cannot  but 

feel  free  from  any  doobt  on  this  point ;  and  I  place  very  con- 
siderable  importance  on  the  fact  of  the  saocesBiye  acts  of  Par- 
liament subsequently  passed  upon  this  subject,  which  hate  pat 
a  similar  oonstmction  upon  it  In  the  8th  George  L  there  waa 
passed  an  act  of  Parliament  which  clearly  shows  that  the  legis* 
lature  supposed  the  alguration  oath  could  not  be  taken  by  a  Jew. 
This  act  of  Parliament  afWr  reciting,  ^  Whereas  the  foQowing 
words  are  contained  in  the  latter  part  of  the  oath  of  abjuration, 
namdy,  'upon  the  true  faith  of  a  Christian/"  enacts  that  when 
any  of  the  subjects  of  this  realm  professing  the  Jewish  religion 
shall  take  the  oath,  the  said  words  shall  be  omitted ;  and  the 
taking  the  said  oath  without  those  words  by  a  Jew  shall  be 
deemed  to  be  a  sufiicient  taking  of  the  abjuration  oath  witlun 
the  meaning  of  this  act  of  Pariiament  Kow  upon  the  con- 
struction of  the  act  of  Parliament  contended  for  by  Sir  JP.  Kdb/, 
this  act  of  the  8th  Geoige  L  would  have  been  wholly  unneces- 
sary. This  act  was  followed  by  a  number  of  acts  introdnced 
for  the  relief  of  the  Jews  from  hardships  under  which  they 
laboured.  I  had  the  honour  myself  of  introducing  one  of  them 
when  Mr.  Salomons  was  elected  sheriff  of  London,  and  thereby 
a  sheriff  might  serve  in  any  corporation  without  taking  the  oath 
of  abjuration.  That  act  did  not  go  further  than  the  office  of 
sheriff,  but  by  a  subsequent  act,  introduced  by  Lord  Ljfndhwrst, 
it  was  extended  to  all  municipal  corporations.  This  would  not 
have  been  necessary  if  Jews  could  have  taken  the  abjuration 
oath  without  these  words.  That  being  the  case,  I  entertain  no 
doubt  upon  the  point.  It  is  well  understood  that  we  sit  here  to 
declare  the  law,  and  we  have  nothing  to  do  with  what  we  may 
think  the  oath  ought  to  be.  I  r^ret  that  ever  the  act  passed, 
and  my  own  wbh  is  that  it  should  be  repealed.  I  have  again  and 
again  declared  so  by  my  votes  in  both  Houses  of  Parliament,' 
but  I  sit  here  to  declare  the  law,  and  put  the  best  constraction^ 
according  to  the  best  of  my  ability,  upon  the  act,  and  doing  so, 
I  have  no  doubt,  according  to  the  existing  law,  that  Jews  are 
excluded  from  sitting  in  either  House  of  Parliament. 

Judgment  affirmed. 
Attorneys,  Noyes;  and  JP.  Harristnu 


THE  COMJiOK  LAW  EEPORTO.  261 

1853. 

THE  QUEEN  ON  THE   PROSECUTION   OP   THE      '      '     ' 
DUKE   OF   BRUNSWICK    AND    LUNEBURG   v. 

LOWE  AND  CLEMENT&  Exchequkb. 

C(rram  Pollock  C.  B:.  Pabke  B.,  Platt  B.,  and  Mabtin  B.      -4^  !»• 

'  Mays. 

bCIRE  FACIAS  oa  reoogniBances  enteTed  into  by  the  de-  AproMcotor 
fendanta  as  sureties  of  the  publisher  of  the  Satirist  news-  ^^^^^* 
paper,  under  the  60  Geo.  3.   c.  9.  s.  8.  and  1  WilL  4.  c.  73.  lawed  after  the 
&2.    The  proceedipgs  had  been  instituted,  upon  the  fiat  of  ^^^^^! 
the  Attorney  General,  by  the  Duke  of  Brunswick,  who  had,  ing>>  cannot 
in  1849,  recovered  judgment  for  1760/.  for  a  libel  contained  in  in  coorfin  the 
that  paper.     The  defendants  appeared  and  pleaded.     The  pro-  Tf^^-^^^  ^ 
secutor  demurred  to  their  plea,  and  on  the  1 2th  of  January,  1852,  lerened. 
the  jomder  in  demurrer  was  filed.     On  the  24th  of  March, 
1853,  the  prosecutor  was  outlawed  for  not  appearing  to  answer 
an  indictment  for  conspiracy  and  subornation  of  perjury.     The 
proeecutor's  attorney  having  given  the  defendants  notice  that  ap- 
plication would  be  made  on  the  first  day  of  this  term  to  appoint 
a  day  for  hearing  the  demurrer,  a  rule  nui  to  stay  proceedings 
was  obtiuned.  By  direction  of  the  Court,  the  rule  was  served  on 
the  Attorney  General  and  on  the  prosecutor's  attorney. 

Mr.  C  Gray  shewed  cause.  The  Crown  has  an  undoubted  Majf  3. 
right  to  enforce  the  recognizances ;  and  as  the  attorney  general 
has  issued  his  fiat,  he  has  identified  himself  with  the  case.  The 
Duke  of  Brunswick  may  be  the  party  really  interested,  but 
his  outlawry  is  subsequent  to  the  commencement  of  the  pro* 
ceediogs. 

Mr.  Knotcks  in  support  of  the  rule.  "  So  long  as  the  judg- 
ment of  outlawry  stands,  the  outlaw  is  disabled  from  suing, 
proaccating,  or  defending  any  action,  or  availing  himself  of  the 
process  or  aid  of  the  courts  in  any  way  or  for  any  purpose 
whatsoever,  for  his  own  benefit,  excepting  only  for  the  pur- 
pose of  reversing  the  outlawry,  (a)  [^Parke  B.  The  law  seems 
to  be  too  widely  laid  down  there.]  In  Be  Mander  (b)  it  was 
held,  that  an  outlaw  could  not  for  his  own  benefit  move  to 
tax  an  attorney's  bill  of  costs ;  and  Lord  Denman  said  he  could 
only  apply  to  set  aside  the  outlawry.  In  Louhes  v.  Hdbeach  (c) 
a  defendant,  who  was  outlawed,  applied  to  set  aside  an  an- 
nuity, and  the  Court  decided  that,  until  the  outlawry  was  re- 
veised,  he  could  no  more  make  the  motion  than  he  could  bring 
an  action  for  any  noatter  in  which  he  was  interested.  That 
case  is  recognized  and  approved  of  in  Hamlin  v.  Crossley,  (d) 


W 
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Lush's  Practice,  683.  (c)  4  Bing.  419. 

6  Q.  B.  867.  (<0  B  A.  &  £.  677. 
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^s^S-  Parke  B.    It  ia  clear  that  the  money  recovered  in  these 

The  Qiteen,  proceedings  would  not  go  to  the  Duke  of  Brunswick,  for  he 

ON  THE  Pro-  has  forfeited  by  his  outlawry  all  his  rights,  and  amongst  otherB 

THE  D(7KE  OF  his  right  to  thc  fruits  of  this  judgment.     Then  the  Attorney 

Bbunswick  Grenend  has  been  served  with  Ae  rule,  but  he  does  not  appear. 

ANDLuNEBUBO       a         t  t*  1        r^  /»  t  «  •  • 

V,  As  therefore  the  Crown  does  not  come  forward  on  this  oocasion, 

^^J^^JJjj^     and  the  Duke  of  Brunswick  cannot  be  heard,  the  rule  must 
be  made  absolute. 

Bule  absolute. 
Attorneys,  Wdrneford,  and  S.  N.  Cooper, 


ATTENBOROUGH  i;.  LONDON. 

Coram  PoLLOCK  C.  B.,  Fabke  B.,  Ald£RSOK  B.,  and 
Exchequee.  Martin  B. 

May  ^*  m  , 

A  pawnbroker  X  HE  declaration  was  for  money  lent,  for  interest,  and  on 
Za^I^vI  *    accounts  stated     Pleas :  Ist,  Never  indebted ;  and  2nd,  That 

pawn  tiCKet  ^        '  '  t        i  •    'ir 

from  the  in-  the  claim  in  the  declaration  was  for  moneys  lent  by  the  plaintm 

^v^n^Tthe  ^^  *  pawnbroker,  in  various  sums  not  exceeding  lOi  each,  and 

party  pawning,  for  interest  at  the  rate  allowed  by  the  Pawnbrokers'  Act,  and 

the  39  &  40  ^^^  ^^^^  moneys  and  interest  found  to  be  due  upon  accounts 

Geo.  3.  c.  99.  stated,  and  that  such  moneys  were  so  lent  upon  security  of  goods 

0. 6.,  unless  the       ,        ,  ^  /  «      #.    i  .  •■  i  I^ 

infonnation  taken  by  way  of  pawn ;  that  each  of  the  said  loans  was  a  trans- 
PT^^'i'®***  action  within  the  Pawnbrokers'  Act,  and  ought  to  have  been 

his  knowleoge.  ^  ^  i        i  •    •jr 

If  he  fills  up  regulated  according  to  that  act ;  that,  nevertheless,  the  plaintifi 

^iS^Ifom-**  in  each  of  the  said  transactions  neglected  to  give  to  the  de- 

ation  given  on  fendant,  being  the  person  pawning  the  said  goods,  any  note  or 

sSos^^e^*"  memorandum  fairly  and  legibly  written  or  printed,  or  in  part 

party  pawning,  written  and  in  part  printed,  containing  therein  a  description  of 

reason  to  sup-  the  goods  which  the  plaintiff  had  received  in  pawn,  and  the  sum 

pose  any  alter-  ^f  money  advanced  thereon,  with  the  day  of  the  month  and 

ation  in  the  ^       ,  ^  *»    i      j 

circumstances  year  on  which,  and  the  name  and  place  of  abode  of  the  de 
he  ^  cOTtt^'  fendant ;  and  whether  he  was  a  lodger  or  housekeeper,  by  uang 
pUes  with  the  the  letter  "  L  "  for  lodger,  or  the  letter  •*  H  "  for  housekeeper; 
^^  '  and  also  the  name  and  place  of  abode  of  the  defendant,  being  the 

owner  of  the  siud  goods,  according  to  the  information  of  tLe 
defendant  given  to  the  plaintiff  at  the  time  of  such  pawnings. 

Upon  the  trial  before  Alderson  B.,  at  the  sittings  in  London 
during  Easter  Term,  it  appeared  that  the  defendant  had  been  in 
the  habit  of  pledging  articles  with  the  plaintiff,  a  pawnbroker, 
previous  to  October,  1851,  and  that  the  action  was  brought  in 
respect  of  money  lent  on  articles  pledged  at  various  times  after 
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tkt  period.  The  plaintiff  did  not  at  these  times  inquire  of  the 
defendant  the  information  required  by  the  Pawnbrokers'  Act, 
39  &  40  Geo.  3.  c  99.  s.  6.,  as  he  had  on  previous  occasions 
aaked  the  proper  questions ;  and  he  filled  in  the  tickets  for  the 
artides  pawned  after  October  according  to  the  knowledge  thus 
preyioosly  acquired,  putting  the  letter  **  H  "  for  housekeeper, 
although  the  defendant  was,  in  facU  a  lodger;  the  initials 
J.^  and  in  some  instances  M.  J.,  before  his  surname,  although, 
in  &ct,  his  first  name  was  Hirsch ;  and  No.  44.  instead  of  46. 
Duke  Street,  Aldgate,  as  the  place  of  abode  of  the  defendant. 
The  plaintiff  gave  credit  for  the  amount  at  which  the  articles 
pledged  had  been  sold.  The  learned  judge  told  the  jury  that  the 
act  of  Parliament  was  satisfied  if  the  pawnbroker  had  acted  on 
the  information  he  had  received  from  the  defendant,  and  the 
statements  on  the  tickets  were  in  conformity  with  that  inform- 
ation.   The  jury  found  a  verdict  for  the  plaintiff  for  30L 

Mr.  Wordsworth  now  moved  for  a  new  trial  on  the  ground  of 
misdirection.  It  was  a  condition  precedent  to  the  plaintiff's 
right  to  recover,  that  the  particulars  stated  *on  the  tickets  should 
not  only  be  according  to  the  information  of  the  party  pledging, 
but  ahould  also  be  true  in  fact.  The  sixth  section  of  39  &  40 
6ea  3.  c  99.  (a)  requires  the  pawnbroker,  at  the  time  of  taking 


1853. 
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(a)  Sect  6.  enacts,  "  That  all  and 
everj  person  and  persons  who  shall 
take  by  way  of  pawn  or  pledee  of 
or  from  any  person  or  persons  wnom- 
s^er,  any  goods  or  chattels  of  what 
kind  soever  the  same  shall  be,  and 
vhereoQ  shall  be  lent  any  sum  of 
money  exceeding  five  shillings,  shall 
forthwith,  and  before  he,  she,  or 
they  shall  or  may  advance  or  lend 
any  money  upon  such  pawn  or 
pledge,  enter  or  cause  to  be  entered 
m  a  fair  and  regular  manner,  in  a 
Wk  or  books  to  be  kept  by  him, 
W,  or  them  for  that  purpose,  a  de- 
scription of  the  gooas  or  chattels 
iFHich  he,  she,  or  they  shall  receive 
in  pawn,  pledge,  or  exchange,  and 
also  the  sum  of  money  to  be  ad- 
vanced or  lent  thereon,  with  the  day 
of  the  month  and  year  on  which*  and 
the  naote  of  the  person  or  persons 
bj  whom,  such  goods  or  chattels  are 
M  pawned,  pledged,  or  exchanged, 
and  the  name  of  the  street  and  num- 
ber of  the  house,  if  the  same  shall  be 
said  to  be  numbered,  where  such 
person  shall  abide,  and  whether  such 
person  or  persons  is  or  are  a  lodger 
in  or  the  keeper  of  such  house,  by 
^ing  the  letter  *  L'  if  a  lodger,  and 
tbe  letter  •  H'  if  a  housekeeper,  and 
also  the  name  and  place  of  abode  of 


the  owner  or  owners  of  such  ^oods 
and  chattels  according  to  the  mfor- 
mation  of  the  persons  pawning, 
pledging,  or  exchanging  tne  same, 
mto  all  which  circumstances  the 
pawnbroker  is  hereby  required  to 
inquire  of  the  party  pawning  before 
any  money  shall  be  lent  or  ad- 
vanced ;  and  in  all  cases  where  the 
money  lent  on  any  such  goods  or 
chattels  shall  not  exceed  the  sum  of 
five  shillings,  such  entry  shall  be 
made  in  such  book  or  books  by  all 
and  every  such  person  or  persons  so 
taking  the  same  by  way  of  pawn, 
pledn;e,  or  exchange  as  aforesaid, 
withm  four  hours  next  after  the  said 
goods  and  chattels  shall  have  been  so 
pawned,  pledged,  or  exchanged  as 
aforesaid,  and  every  pledge  upon 
which  shall  be  lent  any  sum  of  money 
above  ten  shillings  shall  be  entered 
in  the  manner  aforesaid  in  a  book  or 
books  to  be  kept  for  that  purpose, 
separate  and  apart  from  all  other 
pledges  whatever,  and  every  such 
entry  of  such  pledge  whereon  shall 
be  lent  any  sum  of  money  exceeding 
ten  shillings,  shall  be  numbered  in 
such  book  or  books  progressively 
as  they  are  received  in  pawn  in  the 
manner  following,  &c.  And  upon 
every  note  or  memorandum  respect- 
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of  the  pledge,  to  give  to  the  person  pledging  a  note  or  memo- 
randum, containing  amongst  other  things  the  name  and  place  of 
abode,  and  the  number  of  the  house  of  the  person  pledging 
them,  and  stating  whether  he  is  a  lodger  or  housekeeper  by 
usmg  the  letter  ^  L  **  if  a  lodger,  and  the  letter ''  H  **  if  a  house- 
keeper, and  also  the  name  and  place  of  abode  of  the  owQer, 
according  to  the  information  of  the  person  pledging ;  and  into 
all  these  circumstances  the  pawnbroker  is  required  to  inquire  of 
the  partj  pawning,  before  any  monej  is  lent.  The  object  of  the 
legislature  was  to  protect,  not  so  much  the  party  pledging  goods, 
as  the  public,  by  depriving  dishonest  persons  of  the  means  of 
pledging  prc^rty  which  is  not  their  own,  to  the  prejudice  of  the 
true  owner&  For  that  reason  it  casts  on  the  pawnbroker  the 
burden  of  ascertaining  who  is  the  true  owner  of  the  property 
ofiered  for  pledge.  In  Fergtuson  v.  Norman  (a)  Tindal  C  J. 
said  that  '*  the  statute  was  passed  not  only  for  the  purpose  of 
protecting  the  numerous  parties  who  borrow  money  on  small 
pledges,  but  also  the  public,  against  frauds  committed  on  third 
persons,  the  real  owners  of  goods,  by  pledging  their  property 
without  their  consent."  [Pollock  C.  B.  The  arbitrator  in  that 
case  found  that  in  every  one  of  the  cases  of  pledging,  the  phice 
named  was  Pimlico  only ;  now  that  is  a  large  district,  and  it  id 
not  complying  with  the  statute  to  put  the  place  of  abode  so 
generally.  He  found  also  that  the  goods  were  pawned  under  a 
false  name,  which  was  the  name  on  the  tickets ;  but  it  does  not 
appear  whether  the  judges  decided  on  the  point  of  the  descrip- 


ing  any  such  pledge,  whereon  shall 
be  lent  any  sum  exceeding  ten  shil- 
ItngB  as  aioresaid)  shall  be  fairly  and 
legiblr  written  or  printed  the  num- 
ber of  the  entry  so  entered  in  such 
book  or  books  as  aforesaid;  and 
every  such  person  shall,  at  the  time 
of  the  taking  of  every  pawn,  pledge, 
or  exchange  whatsoever,  ffive  to  tlie 
person  or  persons  so  pawning,  pledge 
mg,  or  exchanging  the  same,  a  note 
or  memorandmn,  fairly  and  le^bly 
written  or  printed,  or  in  part  written 
and  in  part  printed,  containing  there- 
in in  the  like  manner  a  description 
of  the  goods  and  chattels  whicn  he, 
she,  or  they  hare  received  in  pawn, 
pledge,  or  exchange,  and  also  the 
sum  of  money  advanced  thereon, 
with  the  day  of  the  month  and  year 
on  which,  and  the  name  and  place  of 
abode  and  number  of  the  house,  if 
said  to  be  numbered,  of  the  person 
or  persons  by  whom  such  goods  or 
chattels  are  so  pawned,  pigged,  or 


exchanged,  and  whether  such  person 
is  a  lodger  or  housekeeper  as  afi>re- 
said,  by  using  the  letter  *  L*  if  a 
lodger,  and  the  letter  <  H*  if  ahouse- 
keeper,  and  also  the  name  and  place 
of  abode  of  the  owner  or  owners 
thereof,  according  to  the  infonnition 
aforesaid,  and  upon  which  such  note 
or  memoranduin,  or   on  the  hack 
whereof  shall   be  moreover  fairly 
written  or  printed  the  name  and 
place  of  abode  of  the  pawnbroker 
giving  the  same ;  whidi  said  note  or 
memorandum  the  party  or  parties 
pawning,  pledging,  or  exchanging 
the  said  goods  or  chattels  shall,  ana 
he,  she,  or  they  is  and  are  hereby 
required  to  accept  and  take  in  all 
cases ;  and  the  pawnbroker  shall  not 
receive  and  retain  such  pledge,  on* 
less  the  party  pledging  or  ofiering  to 
pledge  the  same  shdl  accept  and 
take  such  note  or  memoranduin,'*  &c. 
(a)  5  Bing.  K.  C.   76* ;  S.  C.  6 
Scott,  794. 
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tion  of  the  place,  or  of  the  false  name.  The  objection  on  the 
ground  of  the  pkce  being  called  Pimlico  only,  will  support  the 
judgment  of  the  Court;  but  that  on  the  ground  of  the  false 
name  will  not]  The  judgment  of  the  Court  seems  to  have 
proceeded  on  the  validity  of  all  the  objections  taken  by  the 
arbitrator. 


w 
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Pollock  C.  B.  We  are  of  opinion  that  there  should  be  no 
rule.  If  a  pawnbroker,  acting  on  the  information  he  has  re^ 
ceived  finom  the  same  party  on  previous  occasions  of  pledging, 
and  having  no  reason  to  suppose  that  there  has  been  any  change 
in  the  various  matters  of  inquiry,  puts  down  that  information 
on  the  note  or  memorandum  delivered,  he  complies  with  the 
directions  of  the  I^islature»  The  jury  were  asked^  whether  the 
pawnbroker  acted  on  the  information  received  from  the  defend- 
ant   It  was  a  proper  question  to  put,  I  see  no  misdirection. 

Pabee  B.  I  agree  that  there  should  be  no  rule.  The  question 
left  for  the  consideration  of  the  jury  was,  whether  the  plaintiff  acted 
on  the  information  of  the  defendant ;  and  that  is  right,  for  the  act 
only  requires  that  the  pawnbroker  shall  make  the  entries  accord- 
ing to  the  information  of  the  person  pledging  the  goods.  The 
case  of  Fergnsson  v.  Norman  was  cited,  to  support  a  contrary 
doctr'me ;  but,  when  examined,  it  only  amounts  to  this,  that  there 
wad  a  violation  of  the  act,  either  in  omitting  the  letter  *'  L"  or 
'*  U",  or  in  writing  the  word  **  Pimlico"  as  the  place  of  abode.  It 
was  not  enough  to  put  the  word  '^Pimlico"  only.  It  is  notorious 
that  Pimlico  is  a  place  containing  many  streets  and  houses,  and 
the  pawnbroker  should  have  asked  in  what  part  of  Pimlico  the 
party  resided  — what  was  the  street,  and  what  was  the  number 
of  the  house — and  should  have  entered  the  address  on  the  tickets 
more  fully,  according  to  the  information  thus  given  to  him.  If 
he  put  down  the  statements  which  the  person  pawning  gives, 
he  19  within  the  protection  of  the  statute,  although  the  statements 
be  perfectly  false,  unless  the  statements  are  false  within  his 
knowledge.  It  would  be  monstrous  to  say  that  the  pawnbroker 
is  to  suffer  if  a  man  gives  a  false  name  or  a  false  address,  the 
truth  of  which  the  pawnbroker  has  no  means  of  ascertaining. 
The  act  requires  no  such  thing ;  it  requires  no  more  than  what  I 
haye  stated. 

Alderson  B.  and  Mabtin  B.  concurred. 

Bule  refused. 

Attorney  for  the  defendant,  Henry  Harris. 
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April  16. 
May  7. 

As  no  actions, 
since  the 
1  &  2  Vict 
c  110^  are 
bailable,  tbe 
Court  will  set 
aside  judgment 
of  outlawry 
upon  the  terms 
of  the  defendant 
entering  a 
common  ap- 
pearance, and 
paying  the 
costs  of  the 
outlawry  and 
motion. 

April  16. 


BODDINGTON  AND  OTHERS,  EXECUTORS  OF 
BODDINGTON  t;.  COUNTESS  DE  MELFORT. 

Coram  Pollock  C.  B.,  Pabke  B.,  Platt  B.,  and  Martin  B. 

1  HIS  was  a  rule  to  reverse  a  judgment  of  wiuver  signed 
against  the  defendant,  upon  entering  a  common  appearance. 

The  affidavits  disclosed  the  following  facts.  The  action  was 
brought  to  recover  1520/L  for  money  paid  and  advanced  to  the 
use  of  the  defendant.  The  defendant  was  the  widow  of  a  French- 
man, and  had  no  residence  in  this  [country,  and,  with  the  ex- 
ception of  occasional  visits  to  this  country  for  a  few  weeks  at  a 
time,  had  for  many  years  resided  in  France  and  Belgium.  She 
was  abroad  when,  and  ever  since,  this  action  was  commenced ; 
and  an  advertisement  in  the  newspapers  of  the  prodamations  in 
outlawry  was  the  first  intimation  which  she  received  of  the 
proceedings. 

Mr.  Aspland  showed  cause.  The  application  is  inconsistent 
with  Commerell  v.  Beauclerk  (a),  where  it  was  decided  that  even 
when  a  writ  of  error  is  brought  by  attorney  to  reverse  an  out- 
lawry on  mesne  process  for  error  in  fact,  the  Court  has  power, 
under  the  4  &  5  W.  &  M.  c.  18.  s.  3.,  to  require  the  defend- 
ant in  the  action  to  put  in  special  bail ;  and  the  Court  accordingly 
set  aside  the  rule  for  judgment  of  reversal  as  irregular,  on  tbe 
ground  that  special  bail  ought  to  have  been  given.  The  ques- 
tion is,  upon  what  terms  the  Court  will  in  its  discretion  let  in 
the  defendant  to  defend ;  and  those  terms  ought  to  be  the  pay- 
ment of  all  costs,  and  giving  special  bsul.  In  this  case,  unless 
the  defendant  be  compelled  to  put  in  special  bail  the  action  will 
be  practically  fruitless.  Prior  to  the  4  &  5  W.  &  M.  c.  18.  a 
defendant  seeking  to  reverse  an  outlawry  was  bound  to  appear 
in  court ;  and  the  reason  assigned  was  that  the  plsuntiff  might 
be  enabled  to  arrest  him  as  soon  as  the  judgment  of  reversal 
was  pronounced.  The  third  section  of  that  act,  however, 
enacts  that  no  person  who  shall  be  outlawed  '^  shall  be  com- 
pelled to  come  in  person  into  or  appear  in  person  in  the 
said  Court **  of  King's  Bench,  "to  reverse  such  outlawry; 
but  shall  or  may  appear  by  attorney,  and  reverse  the  same 
without  bidl,  in  all  cases,  except  where  special  bail  shall  be 
ordered  by  the  sdd  Court.'*  Craig  v.  Lewf  {b)  shows  that  this 
Court  and  the  Court  of  Common  Pleas,  as  well  as  the  Court  of 
Queen's  Bench,  allow  appearance  by  attorney  for  the  same  pur- 
pose.    [Pollock  C.  B.    This  is  an  application  to  get  that  on  mo- 


(a)  1  Low  &  Max.  3. 


(h)  1  Exch.  570. 
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tlon,  which  the  defendant  is  entitled  to  by  a  writ  of  error.     1         1853. 
confess  my  opinion  does  not  go  along  with  the  judgment  in  Com-    boddwotoit 
merell  v.  Beauclerk,  and  is  much  more  in  accordance  with  the    J^J">  OrBERa, 
opinions  of  Lord  Abmger  and  my  brother  Parke  in  Bank  of    Boddinqtoit 
England  v.  Reid.  (a)l    The  authorities  are  in  favour  of  requirinfic    _      ^' 
bail;  Seroeold  v.  Hampsey^b)^  Havehck  v.  Geddes,(c)     The      Mblfobt. 
principle  of  requiring  such  bail  is  sanctioned  by  the  practice  in 
removing  proceedings  from  inferior  courts ;  Day  v.  Paupierre  (d), 
Bastow  V.  Grant,  (e)    The  1  &  2  Yict.  c.  110.  leaves  to  the  courts 
the  discretion  they  might  have  exercised  before  the  passing  of 
tiwt  act.     [He  referred  to  Porter  v,  G^Meara  (/)  and  Harvey  v. 
ffMeareu  {g)\ 

Mr.  M.  Smith  in  support  of  the  rule.    The  affidavits  show  that 
the  defendant  was  abroad  when  the  action  was  commenced ;  and, 
consequently,  that  she  could  not  have  been  held  to  baiL     The 
practice  of  the  courts  had  been  invariable  since  the  passing  of  the 
4&5  W.  &M.  c.  18.,  to  allow  a  defendant  to  enter  a  common 
appearance  aflter  reversal  by  a  writ  of  error,  till  the  profession 
was  surprised  with  the  decision  in  Commerell  v.  Beauclerk.    The 
practice  on  the  subject  is  correctly  laid  down  by  Parke  B.  in 
Bank  of  Enfflartd  y,  Reid.  *' There  is  no  doubt  whatever,''  says 
hb lordship,  ''that  it  is  the  constant  practice  of  the  Court,  on 
motion  to  set  aside  an  outlawry,  to  impose  such  terms  as  they 
think  reasonable,  this  being  an  application  to  the  equitable  juris- 
diction of  the  Court.     If  the  defendant  chooses  to  resort  to  a 
writ  of  error,  he  is  at  liberty  to  do  so  ;  but  if  he  applies  to  the 
Court,  the  invariable  practice  is  to  impose  on  him  the  terms  of 
paying  costs,  unless  he  satisfactorily  makes  it  out  that  the  plain- 
tiff vexattously  proceeded  to  outlawry,  by  an  abuse  of  the  pro- 
cess of  the  Court,  knowing  that  the  defendant  was  not  subject 
to  outlawry."    **  With  respect  to  the  question  of  bail,  I  think 
the  defendants  ought  not  to  be  required  to  put  in  special  bail. 
Since  the  statute  1  &  2  Vict.  c.  110.,  and  the  de- 
cision of  my  brother  Coleridge  in  Harvey  v.  O'ilfeara,  the  general 
role  of  the  Courts  ought  to  be,  to  discharge  a  defendant  from 
outlawry  on  entering  a  common  appearance,  and  on  payment  of 
costs.    If  the  pluntiff  says  that  he  has  lost  an  opportunity  of 
arresting  the  defendant,  he  should  make  that  clearly  appear  by 
affidavit"    The  practice  has  not  varied  since  that  case ;  and  the 
defendant  is  willing  to  enter  an  appearance  and  pay  the  costs. 

Cur,  adv.  vult 

(a)  7  M.  &  W.  159.  («)  13  Q.  B.  807.  n. 

{h)  12  East,  624.  ».  (/)  7  DowL  657.,  5  Bing.  N.  C. 

(e)  12  East,  621.  626. 

{i)  13  Q.  B.  802.  (g)  7  DowL  725. 

a  L.— VOL.  I.  T 
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BODDINGTON 

AND  Others, 
ExECDTORS  or 

BODD^MOTON, 

V. 
Ck>I7MTE88  DE 

Helfort. 
May'!. 


Parke  B.  on  a  subsequent  day  deliveredthe  judgment  of  the 
Court.  This  case  has  stood  over  in  order  that  the  Court  might 
consider  what  terms  they  ought  to  impose  on  reversing  an  out- 
lawry upon  motion.  The  Countess  de  Melfort  has  been  always 
resident  abroad,  except  during  temporary  visits  to  England,  and 
she  was  in  France  at  the  time  the  outlawry  was  pronounced.  It 
was  usual  formerly,  in  all  bailable  actions,  or  where  there  was  an 
affidavit  of  debt,  that  the  reversal  should  be  on  the  terms  of  giving 
special  bail  Under  the  present  law  no  actions  are  bailable;  and 
the  defendant  cannot  be  held  to  bail  except  upon  a  special  affi- 
davit, showing  that  the  defendant  is  about  to  quit  the  country 
to  avoid  arrest.  That,  however,  does  not  apply  to  this  case, 
because  the  defendant  did  not  go  out  of  the  country  to  avoid 
arrest,  but  had  been  long  resident  out  of  the  limits  of  the  conn- 
try.  The  Court  are, therefore,  of  opinion,  that  the.  proper  terms 
to  be  imposed  are,  to  enter  a  common  appearance  to  the  action. 
If,  after  judgment  is  obtained,  the  fruits  of  it  cannot  be  realised 
by  execution,  the  plaintiff  may  proceed  to  outlawry  upon  that 
judgment ;  and  the  defendant  will  be  unable  to  reverse  that 
outlawry  without  appearing  in  person.  If  she  does  appear  in 
person,  she  becomes  amenable  to  the  process  of  the  Court,  and 
the  plaintiiF  may,  if  he  chooses,  issue  a  c€l  sa»  agwist  her ;  but 
if  she  does  not  appear,  the  outlawry  will  continue,  and  the  plain- 
tiff will  obtain  such  satisfaction  as  he  is  able  through  that  means. 
We  think  that  the  terms  upon  which  the.  outlawry  should  be 
set  aside  are,  that  the  defendant  should  pay  the  costs,  including 
the  costs  of  this  application,  and  enter  a  common  appearance 
within  a  fortnight. 

Rule  absolute  accordingly. 

Attorneys,  Weston,  Rowland,  Hacon  8f  Rowland;  and  Oliver- 
aon,  Lavie  Sf  Peacliey. 


STEELE  V.  WILLIAMS. 

Exchequer. 

Apra  21. 

May  7. 

PlaiDtiff 
searched  the 
parish  re^s- 
ters,  took  ex- 
tracts of  burials 
and  baptisms, 

and  inquired  the  charge  of  the  parish  clerk,  irho  said  it  iras  at  the  rate  of  1«.  for  each  search,  aud 
the  further  sum  of  2s.  6<L  for  each  extract  Plaintiff  paid  the  amount  and  subsequentlj  de- 
manded back  the  excess  above  the  charge  for  searches. 

Held,  that  the  proper  charge  iras  1«.  under  6  &  7  >yill.  4.  c  86.  s.  35.;  that  the  payment  of  the 
excess  was  inyoluntary,  and  could  be  recovered  in  an  action ;  and  that  the  parish  clerk  iras  the 
party  liable  to  be  sued. 


Coram  Pabke  B.,  Platt  B.,  and  Mabtin  B. 

X  HIS  was  an  action  for  money  had  and  received.     Plea  non- 
assumpsit. 

At  the  trial  before  the  judge  of  the  Court  of  the  SheriflTs 
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of  LondoDj  on  the  10th  of  February  last,  it  was  proved  that  the         1853. 
plaintiff's  derk  had  searched  the  registers  of  burials  and  bap- 
tisms of  St  Mary's,  Newington,  for  the  years  1827  to  1830,  and 
had  taken  twenty-five  extracts.     The  plaintiff's  clerk  inquired 
the  chaige  of  the  defendant,  the  parish  clerk,  and  was  answered 
iL  Ts,  6(/.,  being  at  the  rate  of  one  shilling  for  each  search, 
and  the  further  sum  of  two  shillings  and  sixpence  for  each 
extract ;  and  was  told  that  the  charge  was  the  same  whether 
he  took  extracts  or  had  certificates  from  the^^rector.     The  plain- 
tiff's clerk  paid  the  defendant  the  whole  amount.     The  plain- 
tiff afterwards  demanded  back  4/.  7s.  dd.^  or  so  much  of  that 
sum  as  exceeded  the  charge  for  searches;    but  the  defendant 
refused  to  return  any  part  of  the  amount.     The  plaintifi'^s  clerk 
had  formerly  paid  similar  fees  to  the  clerk  of  the  parish  of  Step- 
ney, which  the  plaintifiT  had  obtained  back  on  demand.     It  was 
agreed  on  both  sides  that  the  question  in  dispute  was  one  of 
hw  for  the  judge,  who  decided  that  the  payment  was  voluntary, 
and  directed  a  nonsuit,  giving  leave  to  the  plaintiff  to  move  to 
set  it  aside,  and  enter  a  verdict  for  him  for  4/.  7s.  6d.j  or  for  any 
smaller  sum,  if  the  Court  should  be  of  opinion  that  the  defend- 
ant was  the  proper  party  to  be  sued,  that  the  demand  was 
illegal,  and  that  the  payment  was  not  voluntary.     A  rule  was 
obtained  accordingly. 

Mr.  B.  C  Robinson  showed  cause.  It  was  the  duty  of  the  plain-  May  7. 
tiff  to  inform  the  defendant  before  payment,  that  the  charge  was 
excessive,  on  which  the  defendant  might  not  have  persevered  in 
his  demand.  The  payment  was  voluntary,  and  made  entirely 
without  remonstrance,  and  with  a  full  knowledge  of  the  law  and 
the  facts,  and  therefore  the  money  cannot  be  recovered  (a) ; 
Campbell  v.  Fleming,  {b)  [Parke  B.  That  is  a  case  of  fraud, 
this  is  a  case  of  extortion.]  In  Dew  v.  Parsons  (c),  which  was 
cited  ia  moving  for  the  rule,  the  party  paid  the  money  in 
ignorance  of  the  law.  [Martini.  If  the  law  prescribes  a 
payment  for  a  certain  service,  and  a  man  pays  more  than  the 
prescribed  amount,  he  is  entitled  to  recover  back  the  excess,  on . 
the  ground  of  failure  of  consideration.]  Not  if  he  pays  volun- 
tarily, and  with  a  full  knowledge  of  the  facts ;  Hills  v.  Street  (d)^ 
Morgan  v.  Palmer,  (e) 

2.  But  next,  the  defendant  may  claim  the  charge  for  the 
searches  in  question  under  a  custom,  —  of  which  the  plaintiff's 
previous  payment  in  another  parish  is  some  evidence,  —  be- 
cause they  relate  to  entries  made  not  under  the  recent  act, 


(a)  Addison  on  Contracts,  78.  (cO  S  Bing.  87. 

A«&£.  40. 
B.  &  Aid.  562. 


(6)  1  A,&  E.  40.  (e)  2  B.  &  C.  729. 

(0  2 
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but  under  the  6  &  7  Will.  3.  c.  6.  8.  24.  (a)  and  the  52  Gea  3. 
c  146.  By  neither  of  these  acts  is  the  amount  of  fee  fixed; 
but  the  16tli  section  of  the  latter  act  provides  that  all  due 
legal  and  accustomed  fees  payable  to  any  minister  or  i^trar 
for  giving  copies  of  registrations,  shall  remain  as  though  tbe 
net  had  not  been  made.  If,  therefore,  this  is^a  customary  charge, 
the  defendant  has  a  right  to  make  it.  Dormer  v.  Ehym  (6) 
was  cited  on  the  other  side,  to  shew  that  parish  registers  were 
public  books,  and  that  copies  of  them  should  be  given  to  pe^ 
sons  interested ;  but  the  question  here  is,  the  defendant's  right 
to  charge  for  taking  extracts.  As  that  charge  is  not  regulated 
by  act  of  Parliament,  the  defendant  may  make  it  a  matter  of 
contract,  and  ask  what  is  reasonable,  and  then  it  is  sufficient  to 
shew  that  it  is  a  customary  charge.  [Martin  B.  You  cannot 
have  a  customary  charge  since  the  6  &  7  Will 4.  c  86.  s.  35.(c)] 
If  the  case  falls  within  that  act,  the  plaintiff  has  no  right  to  do 
more  than  search  and  obtain  a  certificate  under  the  hand  of  tbe 
rector.  An  extract  is  not  mentioned  in  that  act ;  no  fee  is  made 
payable  respecting  it,  and  therefore  a  reasonable  charge  may  be 
made.  The  right  to  search  does  not  include  the  power  of  taking  an 
extract ;  but  this  may  be  included  in  the  right  to  the  certificate. 
-  3.  Lastly,  the  action  is  brought  against  the  wrong  party. 
The  defendant  is  only  the  servant  of  the  rector,  who  is  the 


(a)  Sect.  24.  enacts,**  For  tbe  bet- 
ter leTTing  and  collecting  the  duties 
grantea  hj  this  act,  that  all  persons 
in  holy  orders,  deans,  parsons,  dea- 
cons, vicars,  curates,  and  their  or 
any  of  their  substitutes  do,  within 
their  respective  parishes,  precincts, 
and  places,  take  an  exact  and  true 
account,  and  keep  a  register  in 
writing  of  all  and  every  person 
or  persons  married,  buried,  chris- 
tened, or  born  in  his  or  their  re- 
spective parishes  or  precincts,  or 
in  such  common  burying  places  as 
their  respective  parishioners  are 
usually  buried  in,  to  which  book  or 
register  the  collectors  for  the  re- 
spective parishes  and  places,  and  all 
other  persons  concerned,  shall  have 
free  access  to  view  the  same  at  all 
reasonable  times,  wiUiout  any  fee  or 
reward ;  and  if  any  such  parson  or 
minister  shall  refuse  or  neglect  to 
keep  a  true  register  thereofT  as  be- 
fore is  directed,  such  parson  or  other 
minister  so  ofiehding  shall  forfeit 
the  sum  of  100/.,  to  l^  recovered  by 
such  person  as  shall  sue  for  the 
same  many  of  his  Majesty  *s  courts 
of  record  at  Westminster,  by  any 


action  of  debt,  bill,  plunt,  or  in- 
formation, wherein  no  essoin,  wsger 
of  law,  or  protection  shall  be  al* 
lowed,  and  wherein  the  prosecutor 
shall  recover  his  full  costs;  tbe 
moiety  of  which  forfeiture  shall  be 
to  the  use  of  the  king's  Majestj,  his 
heirs  and  successors,  and  the  other 
moiety  to  the  persons  who  shsU  b- 
form  and  sue  for  the  same.** 

(6)  2  Barnard.  269. 

(c)  Sect  35.  enacts  **  Tbt 
every  rector,  vicar,  or  curate,  and 
every  registrar,  registration  officer, 
and  secretary,  who  shall  have  the 
keeping  for  the  time  being  of  an/ 
register  book  of  births,  deaths,  cr 
marriages,  shall  at  all  reasonable 
times  Slow  searches  to  be  made  d 
any  reffister  book  in  his  keeping, 
and  shall  give  a  copy  certified  under| 
his  hand  of  any  entry  or  entries  io 
the  same,  on  payment  of  the  feei 
hereinailer  mentioned;  (that  is  to 
say),  for  every  search  extending 
over  a  period  not  more  than  one  jeart 
the  sum  of  \»,  and  6if.  additional  for 
every  additional  year,  and  the  eumi 
of  is*  GeL  for  every  single  certi- 
ficate.** 
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party  liable ;  Sadler  v.  Enans.  (a)     {Parke  B.     If  the  defend-         1853. 
ant  has  obtained  the  money  extorsively  or  illegally,  it  is  no       Steele' 
excuse  that  he  has  paid  it  over  to  the  rector,  from  whom  he     _   v. 
must  recover  it  back.]    Snowdon  v.  Davis  {b\  R»  y«  Higgins  (c)> 
are  distinguishable  from  this  case. 
Mr.  WUks,  contrit,  was  not  called  on  by  the  Court, 

Pabke  B.     It  is  clear  that  the  payment  was  not  voluntary, 
because,  in  effect,  the  defendant  told  the  plaintiff,  that  the 
charge  for  each  search  was  so  much,  and  for  each  extract  so 
much  more.     In  fact,  the  plaintiff  would  not  have  been  per- 
mitted to  make  a  search  and  take  extracts,  without  payment  of 
the  demand.     The  defendant  had  no  right,  because  the  plun- 
tiff  chose  to  make  memoranda  of  entries,  to  charge  for  certifi- 
cates.   The  plaintiff  could,  for  one  shilling,  look  at  all  the  names 
for  one  year ;  and,  if  he  required  a  certificate  from  the  rec- 
tor, he  would  properly  be  charged  an  additional  half-<^rown. 
The  duty  of  the  parish  clerk,  as  he  has  the  custody  of  the 
books,  is  to  remain  during  the  time  they  are  examined ;  and, 
strictly  speaking,  an  applicant  has  no  right  to  have  the  books 
in  his  hand,  but  only  to  look  at  them   whilst  the  clerk  re- 
fers to  the  parts   required  by  the   applicant:    if  he  insists 
on  copies,  that  is  a  different  matter ;   that   does  not  appear 
to  be  provided  for  by  the  statute.    I  think,  therefore,  that  the 
charge  of  3«.  6^.  for  each  search  and  extract  was  an  illegal 
demand.     Sadler  v.  JSvans  does  not  apply,  as  it  was  the  case 
of  a  payment  made  to  a  receiver  expressly  for  the  use  of  the 
principal ;  but  Snowdon  v.  Davis  shows  that  the  party  actually 
receivbg  the  money  is  the  person  to  refund,  and  not  the  prin- 
cipal   There  was  ample  evidence  here>  that  the  payment  was 
not  made  in  a  voluntary  manner.     But,  if  there  had  been  no 
duress,  I  am  not  prepared  to  say  that,  even  then,  the  plaintiff 
might  not  have  had  it  returned  back.     Dew  v.  Parsons  goes 
that  length,  but  it  is  not  required  to  dedde  that  point.     The 
verdict  will,  therefore,  be  entered  for  the  plaintiff  for  the  excess, 
ZL  2f.  6d. 

Platt  B.  I  agree  that  the  verdict  ought  to  be  entered  for 
the  plaintiff.  According  to  the  act  of  Parliament,  there  are 
only  two  fees  to  which  the  incumbent  is  entitled,  one  for  a 
Karch  to  the  amount  of  one  shilling  for  one  year,  and  sixpence 
additional  for  every  additional  year,  and  the  other  for  a  certi- 
ficate under  his  hand  to  the  amount  of  two  and  sixpence  for  each 
certificate.    These  are  all  the  fees  demandable ;  and  in  regard 

(«)  4  Burr.  1984.  (b)  I  Taunt  359.  (c)  4  C.  &  P.  247. 
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Steels 

V. 

Williams. 


to  taldng  extracts  there  is  no  fee  whateyer  chargeable  by  the 
act  of  Parliament,  and  none  can  be  demanded.  The  person 
who  made  the  demand  did  so  at  his  own  peril,  and  must  return 
it.     He  is  the  proper  party  to  be  sued. 

Mabtin  B.  I  am  entirely  of  the  same  opinion.  This  is  an 
important  case  from  the  course  it  has  taken.  The  judge  of  the 
sheriif's  court  says  that  it  was  a  voluntary  payment;  but  he 
goes  on  to  state  that  it  is  for  this  Court  to  determine  on  the 
evidence  whether  the  payment  was  voluntary,  whether  the 
demand  was  legal,  and  whether  the  defendant  was  the  proper 
party  to  be  sued.  I  am  clearly  of  opinion  that  he  was  the 
right  person  to  be  sued,  notwithstanding  he  received  the  money 
as  agent  for  another.  Mr.  Robinson  says,  that  because  the 
particular  act  of  taking  extracts  is  not  mentioned  in  the  statute, 
therefore  the  defendant  nday  make  the  charge ;  but,  I  think,  if 
a  person  is  entitled  to  receive  two  fees  under  an  act  of  Parlia- 
ment that  is  all  he  can  demand,  and  he  cannot  make  a  third 
charge  for  something  not  in  the  act.  This  is  not  a  voluntary 
payment.  If  a  man  says,  I  charge  you  a  sum  of  money  for 
something  to  be  done  by  me  under  an  act  of  Parliament,  the 
payment  of  that  sum  cannot  be  voluntary.  The  rule  will  be 
absolute  to  enter  the  verdict  for  the  plaintiff  for  SL  2s.  6d, 

Bule  absolute. 

Attorneys,  Steek ;  and  Chester  Sf  Son, 


Exchequer. 
April  20. 


FORSYTH  V.  BRISTOWE. 

Coram  Pollock  C.  B.,  Parke  B.,  Platt  B.,  and 

Martin  B. 


•May  7.        rii 
Tlie  owner  of     J-  ^^  ^^^  count  of  the  declaration  was  upon  a  covenant  con- 

"P'^ws^i  pr«-  tained  in  a  mortgage  deed,  dated  the  1st  of  May,  1830,  by  whidi 

to  wUch  the  '  the  defendant  covenanted  to  pay  the  plaintiff  1200/.  and  in- 

mortgag^was   terest  at  5  per  cent,  on  the  Ist  of  November,  1830. 

not  a  party,  *  ^ 

assigned  the  The  second  count  was  upon  a  covenant  in  a  deed  of  further 

Sm^on.'xhe  ^^^^»  executed  on  the  2nd  of  October,  1830,  by  which  the  de- 
deed  recited 

that  the  principal  was  dae,  hut  that  all  interest  had  heen  paid  up ;  and  contained  a  covenant  hj 
the  purchaser  to  pay  the  principal  and  future  interest,  and  to  indemnify  the  vendor  if  he  should 
not  do  so.  The  mortgage  money  had  become  payable  long  before  the  assignment  The  purchaser 
subsequently  paid  the  accruing  mterest 

HMf  1.  That  the  recital  was  evidence  against  the  mortgagor  of  payment  by  him  of  interest, 
strictly  so  called,  and  also  of  what  could  only  be  recovered  as  damages,  to  prevent  the  operation  of 
the  Statute  of  Limitations. 

2.  That  the  subsequent  payments  of  interest  by  the  purchaser  were  payments  by  the  mort- 
gagor's agent  within  the  3  &  4  Will.  4.  c  42.  s.  5. 

Whether  the  recital  that  the  principal  was  due,  was  an  acknowledgment  in  writing  by  the  party 
liable,  within  the  same  section,  or  whether  such  acknowledgment  must  not  for  the  purposes  of  the 
Statute  of  Limitations  be  made  to  the  person  entitled,  in  compliance  with  the  3  &  4  WilL  4.  c.  27. 
B.  42.     QiuBre* 
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fendant  covenanted  to  pay  the  plaintiff  the  sum  of  300/.  and         1853. 
also  the  said  12007.^  and  interest  at  the  same  rate,  on  the      fomtth 
2nd  April,  1831.  ^    v. 

Fleas  to  each  count,  that  the  alleged  cause  of  action  did  not 
accrue  within  twenty  years  before  this  suit. 

Beplications  to  each  plea:  1.  Acknowledgment  by  writing, 
signed  by  the  defendant,  within  twenty  years.  2.  Acknowledg- 
ment by  part  payment  of  interest. 

At  the  trial  before  Martin  B.,  at  the  last  Liverpool  assizes, 
the  pUintiff,  in  support  of  the  replications,  put  in  a  deed  dated 
the  15th  of  November,  1833,  by  which  the  defendant  conveyed 
the  equity  of  redemption  in  the  premises  comprised  in  the  deeds 
of  i^Iay  and  October,  1830,  to  a  Mr.  Thompson.     This  instru- 
ment, after  reciting  the  mortgage  deeds,  recited  that  the  said 
two  principal  sums  of  1200^1  and  300/.  still  remained  due  and 
owing  to  the  plaintiff  by  virtue  of  those  deeds  and  no  more,  *'ali 
interest  for  the  same  having  been  paid  up :  ^  and  it  contained 
a  covenant  by  Thompson  with  the  defendant,  to  pay  the  said 
principal  sums,  and  the  interest  from  thenceforth  to  accrue  due, 
and  to  indemnify  him,  his  heirs,  &c.,  estate  and  effects,  against  all 
actions,  suits,  &c.,  damages  and  expenses  in  respect  or  on  ac- 
count of  the  said  principal  sums  and  interest.     It  was  proved, 
aleo,  that  Thompson  paid  the  interest  regularly  until  recently. 
It  was  objected  that  this  evidence  did  not  support  either  repli- 
cation ;~it  being  contended  that  the  conveyance  of  the  equity 
of  redemption  did  not  contain  any  *^  acknowledgment "  that  the 
prindpal  was  due,  in  the  sense  in  which  that  word  was  used  in 
the  3  &  4  Will.  4.  c.  42.  s.  5. ;  that  the  payment  of  interest  by 
the  purchaser  was  not  a  payment  by  the  defendant's  *^  agent," 
within  the  meaning  of  the  above  section ;  and  that  the  recital, 
that  all  interest  had  been  psdd  up,  applied  only  to  the  interest 
which  was  due  when  the  mortgage  became  absolute  in  law, 
and  not  to  the  subsequent  payments,  which  were  merely  da- 
mages for  the  non-payment  of  the  debt.     The  learned  judge 
overruled  the  objections,  and  the  jury  having  found  a  verdict 
for  16002.  for  the  plaintifi^  leave  was  given  to  the  defendant  to 
CDter  the  verdict  for  him. 

Mr.  H,  Hill  now  moved  accordingly.  The  two  questions 
which  arise  in  this  case  turn  upon  the  construction  of  the  3  &  4 
^ViU.4.  c  42.  8.  5.,  which  enacts,  **  that  if  any  acknowledgment 
ahall  have  been  made,  either  by  writing  signed  by  the  party 
liable  ...  or  his  agent,  or  by  part  payitaent  or  part  satisfaction 
on  account  of  any  principal  or  interest  being  then  due  thereon," 
the  action  may  be  brought  within  twenty  years  after  such 
acknowledgment  or  payment. 

T  4 
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1853.  1.  With  respect  to  the  acknowledgment  by  writing  by  the 

FoMYTH      P^^y  liablei  a  mere  statement  to  a  stranger  is  not  sufficient ; 
V.  and  that  is  all  that  the  recital  and  covenant  in  the  conyeyance 

of  the  equity  of  redemption  amounts  to.  The  section  in  ques- 
tion must  be  read  in  connection  with  the  3  &  4  WilL  4.  c  27.« 
which  was  passed  in  the  same  year,  and  is  in  pari  materid. 
The  42nd  section  of  that  statute  enacts  that  no  arrears  of  in- 
terest shall  be  recovered  "  but  within  six  years  •  •  •  •  next 
after  an  acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,"  &c :  and  the 
acknowledgment  intended  by  the  oth  sect  of  c  42.  must,  it  is 
submitted,  be  one  of  the  same  kind ;  that  is,  not  a  mere  state- 
ment to  a  third  person,  but  an  admission  to  the  party  entitled 
to  the  money.  [He  cited  Howeutt  v.  Bonser  (a).  King  v. 
Smith  (b\  and  Gale  v.  Laurie,  (e)} 

2.  With  respect  to  the  payment  of  interest,  the  case  was  not 
taken  out  of  the  Statute  of  Limitations  as  agidnst  the  defendant ; 
for,  first,  there  is  no  evidence  that  the  defendant  paid  interest 
within  twenty  years.  The  deed  assigning  the  equity  of  re- 
demption recites,  it  is  true,  that  all  interest  had  been  paid  up, 
but  the  only  interest  which  the  defendant  pud  was  that  which 
accrued  due  on  the  1st  of  November,  1830,  and  the  2nd  of 
April,  1831.  Any  payment  subsequently  made,  and  which  is 
popularly  called  interest,  was  only  damages  for  the  detention  of 
the  debt,  and  could  only  be  recovered  as  such ;  and  the  pur- 
chaser's covenant  to  indemnify  the  defendant  against  the  conse- 
quences of  not  paying  such  damages,  cannot  be  treated  as  equi- 
valent to  an  appointment  of  him  as  the  defendant's  agent  to  pay 
them.  Secondly,  the  payments  of  interest  which  were  made  by 
the  purchaser  were  not  made  on  behalf  of  the  defendant; 
they  were  made  by  a  mere  stranger,  which,  until  ratified  by  the 
defendant,  could  not  in  any  way  bind  him.  <'  If  any  stranger, 
in  the  name  of  the  mortgagor  or  his  heir  (without  his  consent 
or  privity)  tender  the  money,  and  the  mortgagee  accepteth  it, 
this  is  a  good  satisfaction,  and  the  mortgagor  or  his  heir  agreeing 
thereunto,  may  re-enter  into  the  land,  amnis  ratihabitio  retro 
trahitur  et  mandato  (Bquiparatur,  But  the  mortgagor  or  his 
heir  may  disagree  thereunto  if  he  will"  Co.  Lit  206.  *.,  207.  a. 
^Martin  B.  The  purchaser  agrees  to  buy  the  estate  sub- 
ject to  the  mortgage ;  he  agrees  to  pay  the  interest  every  year ; 
and  he  agrees  to  indemnify  the  vendor  against  damage  for  not 
paying  it.     Call  it  interest,  or  call  it  by  any  other  name,  does 

(a)  3  Exch.  491.  (c)  5  B.  &  C.  156. 

(b)  4  T.  R.  414. 
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not  the  transaction  amoant  to  an  agreement  that  the  one  shall         1 853. 
pay  for  the  other?]     The  payment  of  interest  is  made  by  the       fomttu 
purchaser  in  exoneration,  not  of  the  defendant,  but  of  the  mort-      _    v. 
gaged  premises;  although  it  is  admitted  that,  incidentally  to 
that  object,  he  does  prevent  a  liability  attaching  on  the  defend'^ 
ant    An  agent,  within  the  5th  section  of  the  act,  must  be 
some  person  who  has  authority  to  keep  up  his  principal's  liabi- 
lity ;  but  the  covenant  to  indemnify  shows  that  it  was  not  in- 
tendrd  tliat  the  purchaser  should  have  any  such  authority. 

Cur*  advm  vult 

Pabke  B.  on  a  subsequent  day  delivered  the  judgment  of      A/ay  7. 
the  Coort.     His  lordship,  after  referring  to  the  pleadings,  said : 

The  plaintiff,  at  the  trial,  put  in  evidence  a  conveyance  of  the 
equity  of  redemption  from  the  defendant  to  one  Thompson, 
dated  the  15th  of  November^  1833,  and  which  was  within 
twenty  years  before  the  commencement  of  the  suit.     The  con* 
veyanoe  recited  that  both  the  sums  of  1200£  and  300^  still 
remained  due  and  owing,  all  interest  for  the  same  having  been 
paid  up   to    that  date  i   and   Thompson  covenanted    to  pay 
the  interest  on  the  mortgage  from  that  date,  which,  it  was 
proved,  had  been  regularly  paid.     The  plaintiff  insisted  that 
this  deed  and  proof  of  payment  of  interest   by   Thompson 
supported  both  replications,  first,  because  it  was  an  acknowledg- 
ment in  writing,  signed  by  the  party  liable  to  pay ;  secondly, 
because  it  was  evidence  of  payment  of  interest ;  and  thirdly^ 
because  the  subsequent  payment  of  interest  by  the  assignee  of 
the  equity  of  redemption  was  a  payment  of  interest  within  the 
meaning  of  the  statute.     As  to  the  first  replication,  however,  it 
was  contended  by  the  defendant,  that  the  case  was  not  taken  out 
of  the  operation  of  the  statute,  because  the  deed  was  not  a 
sufficient  acknowledgment  in  writing;  for  that,  as  this  was  money 
secured  by  a  mortgage,  the  case  fell  within  the  3  &  4  Will.  4. 
c.  27.  s.  42.,  by  which  an  aeknowl^gment  to  the  plaintiff  or  his 
agent  was  necessary ;  and  the  deed  did  not  show  such  an  acknow- 
tdgment  as  would  satisfy  that  enactment,  as  the  acknowledg- 
ment which  it  contained  was  made  to  the  party  to  the  deed, 
and  not  to  the  mortgagee.     It  may  be  a  question,  whether  this 
section  applies  to  anything  but  the  remedy  against  the  realty,  and 
therefore,  whether  it  extends  to  actions  on  a  covenant  to  pay 
mortgage  money,  or  on  a  bond  to  recover  the  payment  thereof. 
If  it  does,  the  general  provisions  of  the  3  &  4  Will.  4.  c.  42.  s.  5. 
are  inconsistent  with  it ;  and  it  would  follow  that,  if  in  an  action 
of  covenant  or  debt  on  a  mortgage  deed,  the  plaintiff  sought  to 
take  the  case  out  of  the  operation  of  the  statute,  he  would  have  to 
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1853.         prove  that  the  acknowledgment  in  writing  was  made  to  the  party 
F0B8TTU       entitled  to  the  money,  or  his  agent ;  while,  if  the  action  were  oa 
V.  an  ordinary  covenant  to  pay  money,  or  on  a  bond,  an  acknow- 

ledgment made  by  the  party  liable,  or  his  agent,  although  not 
made  to  the  party  entitled  or  his  agent,  would  be  sufficient 

It  is,  however,  unnecessary  to  decide  this  point,  as  we  are 
clearly  of  opinion  that  the  plaintiff  is  entitled  to  the  verdict  on 
the  second  replication, — that  interest  on  the  mortgage  debt  was 
paid  within  twenty  years  before  the  commencement  of  the 
suit.  In  the  first  place,  the  deed  furnishes  ample  evidence  that 
all  interest  was  paid  up  to  its  date ;  for  the  fact  is  expressly  re- 
cited in  the  deed,  and  the  date  is  within  the  twenty  years.  It 
cannot  mean,  as  was  insisted  by  Mr.  Hill,  that  the  interest  there 
mentioned  was  that  which  was  reserved  by  the  mortgage 
deed,  payable  as  such  at  the  end  of  six  months,  and  which  alone 
could  be  recovered  as  interest,  to  nomine^  in  an  action  of  debt; 
but  it  must  mean  that  all  the  interest  that  could  be  recoTered 
in  debt,  or  in  covenant  as  damages  (which  is,  in  common  par- 
lance, interest),  had  been  paid.  All  interest  up  to  the  date  of 
the  deed  is  therein  stated  to  have  been  paid ;  and  aU  interest 
from  the  date  of  that  deed  was  paid  by  the  assignee  of  the 
equity  of  redemption.  All  interest  up  to  and  since  the  deed 
must  mean  interest  in  the  popular  sense ;  and  the  payment  of 
this  interest  was  within  the  twenty  years  within  the  3  &  4 
Will.  4.  c.  27.  s.  28.,  and  7  Will.  4.  &  1  Vict.  c.  28.  It  is  im- 
possible to  suppose  that  those  statutes  only  meant  to  give  a 
period  of  twenty  years  from  the  payment  of  the  interest  strictly 
so  called,  and  usually  payable  at  the  end  of  six  months.  There 
was  clearly  sufficient  evidence  that  this  interest  was  paid  up  to 
the  15th  of  November,  1833,  and,  consequently,  within  twenty 
years  before  the  commencement  of  the  suit 

There  has,  also,  been  a  payment,  ever  since,  of  interest  by  the 
assignee  of  the  equity  of  redemption :  that  was  clearly  sufficient ; 
for  the  statute  requires  that  ft  shall  be  made  by  the  party  liable, 
or  his  agent;  and  the  assignee  of  the  equity  of  redemption  who 
covenants  to  pay  is  the  agent  of  the  mortgagor  for  that  purpose. 

Rule  refused. 

Attorneys,  Willan  §•  Co.  (for  Saxelbye) ;  and  Oliver  §•  WiU 
kins. 
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1853. 

HOWARD  V.  HUDSON. 

Coram  LoBD  Campbell  C.  J.,  Wightman  J.,  Eble  J.^ 

and  Cbokpton  J.  BeS^* 

fj^  Aprils, 

IHIS  was  an  action  of  trespass  for  falsely  imprisoning  the  A  represent- 
plaintiff  in  the  remand  ward  of  the  Queen's  Prison  for  four  S*J^i™  tohw 

daTS»  prisoner,  that 

Plea  of  justification  tinder  two  writs  of  ca.  sa*^  whereby  the  a  warrant 
plaintiff  was  in  the  custody  of  the  sheriff  of  Yorkshire,  and  waa  directed  to 

I  «  ^  anotber  saoler 

thereupon  brought  by  habeas  corpus^  with  the  aforesaid  causes  of  fbr  the  prison- 
detainer,  before  a  judge  of  the  Court  of  Queen's  Bench,  and  was  ^'*  discharge 
bj  him  committed  to  the  custody  of  the  defendant,  then  being  period  (it  not 
the  keeper  of  the  Queen's  Prison,  in  execution,  with  the  causes  x\^h»  m^^ 
aforesaid ;  and  thereupon,  under  and  by  virtue  of  the  said  com-  tended  that  the 
mitment,  the  defendant  took  the  plaintiff  into  his  custody,  and  ^ron^Uiat^ 
imprisoned  him  in  the  Queen's  Prison,  to  wit,  in  the  said  re-  n>j»represent- 

j         -  atioD,  nor  that 

mand  ward.  he  did,  in  feet, 

Replication,  newly  assigning  that  the  plaintiff  had  petitioned  ■c^.^"  »*  *®  ^« 

the  Court  for  the  Kelief  of  Insolvent  Debtors  for  his  discharge  not  estop  the 

from  custody,  which  court  had  transmitted  the  petition  for  S^y^ngiSthc 

hearing  to  the  judge  of  the  County  Court  at  York ;  and  that,  by  nad  not*  in^ 

an  order  of  adjudication  and  warrant  of  the  judge  of  the  County  ^^  warrant. 

Court  acting  in  insolvency,  issued  to  the  gaoler  of  the  gaol  of  bnt  only  a  copy 
York  Castle,  the  plaintiff  was  ordered  to  be  discharged  from      on  an  action 

the  said  execution  when  he  should  have  been  in  custody  for  for  false  impri- 

J  1-1     Bonment  in  a 

twelve  months  from  the  makmg  of  the  vestmg  order,  which  ward  of  a  cer- 
time  expired  on  the  12th  April,  1852.     That  when  the  said  jJ'"PJSJ^?'„\* 
liheriff  took  the  plaintiff  before  the  said  judge  of  the  Queen's  answer  if  the 
Bench,  together  with  the  detainers,  he  also  had  the  said  warrant,  provesTjusti- 
of  the  County  Court  for  the  discharge  of  the  plaintiff  from  the  ficatJon  for  dc- 
8aid  detainers ;  and  that  the  defendant  received  such  warrant,  within  the 
aa  well  as  the  said  detainers,  with  the  plaintiff;  and  that  the  ]|^^^j7'[^°^* 
defendant,  at  the  time  when  the  plaintiff  was  so  delivered  to  he  properly 
him,  had  notice  of  the  said  warrant  for  the  discharge  of  the  J^'j^^"  ^^^ 
phdntiff  from  the  said  detainers,  at  the  expiration  of  the  said  ward, 
period  of  twelve  calendar  months ;  but,  nevertheless,  imprisoned 
the  plidntiff  beyond  the  expiration  thereof,  for  the  time  mentioned 
in  the  declaration. 

The  defendant  pleaded  to  this  new  assignment,  that  when  the 
sheriff  of  Yorkshire  had  the  plaintiff  before  the  said  judge  of  the 
Court  of  Queen's  Bench,  with  the  causes  of  his  detainer,  the  said 
sheriff  had  not  also  the  said  warrant  of  the  said  County  Court, 
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1853.  ^^^  ^^  dischaige  of  the  pIfuntifF  from  the  said  detainers,  at  the  end 
of  the  said  twelve  calendar  months ;  nor  was  the  plaintiff  com- 
mitted to  the  custody  of  the  defendant,  with  the  said  warrant 
as  well  as  the  said  detuners ;  nor  was  the  plaintiff  delivered  by 
the  said  sheriff  to  the  defendant,  with  the  said  warrant,  as  well 
as  the  said  detainers,  as  in  the  said  new  assignment  allied. 

The  replication  traversed  this  plea,  and  issue  was  joined 
thereon* 

At  the  trial  before  JSrle  J*  at  the  Sittings  in  Middlesex, 
after  Michaelmas  Term,  1852,  the  jury  found  specially  that  the 
warrant  of  the  judge  of  the  County  Court  for  the  plaintiff's 
dischaige  was  not  sent  to  the  defendant,  but  that  he  had  a  copy, 
and  acted  upon  it  as  his  authority  for  the  imprisonment,  as  if  it 
had  been  the  original,  and  had  led  the  plaintiff  to  believe  that  he 
had  the  original  warrant,  and  had  acted  upon  it*  Thereupon  a 
verdict  was  entered  for  the  defendant  with  leave  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him,  with  20L  damages. 

A  rule  nisi  having  been  obtained  in  Hilary  Term  for  that 
purpose,  or  to  enter  judgment  for  the  plaintiff  mm  obstante 
veredicto, 
April  25.  &  28,      Mr.   fVi  H.  Watson  and  Mr.   Untkank  now  showed  cause 

against  the  rule.  The  finding  of  the  jury  is,  in  effect,  a  finding 
of  the  issue  for  the  defendant.  The  evidence  showed  that  the 
original  warrant  never  was  delivered  to  him;  nor  if  it  had,  would 
it  have  been  any  authority  or  protection  to  him.  It  was  a 
warrant  directed  to  Noble,  the  keeper  of  York  Castle,  not  to 
the  defendant ;  and  he  was  not  bound,  nor  could  he  oflScially 
take  notice  of  a  copy  of  that  warrant  certified  by  Noble,  but 
could  act  only  on  the  detainers  delivered  to  him  with  the 
defendant.  The  stat.  1  &  2  Yict.  c  110*  s.  83.  requires  the 
Court  of  Insolvency  to  order  the  prisoner's  discharge,  and  to 
issue  a  warrant  for  that  purpose  to  the  gaoler ;  and  it  is  sub* 
mitted  that,  under  that  statute,  the  proper  course  would  have  been 
for  the  judge  of  the  County  Court  to  remit  the  proceedings  to 
the  Court  of  Insolvency  with  his  adjudication  thereon ;  and  that 
the  order  for  the  prisoner's  discharge  pursuant  thereto  should 
have  been  made  by  the  Court.  The  warrant  dischaiges  the 
defendant  only  as  to  such  debts  as  are  contained  in  the  schedule, 
not  as  to  all  debts  due  to  his  creditors ;  Leonard  v.  Baker  (a) ; 
and  does  not  show  on  the  face  of  it  that  he  is  to  be  dischaiged 
as  to  any  particular  debt.  It  was  the  duty,  therefore,  of  the 
plaintiff,  under  the  circumstances,  and  particularly  as  he  had 
caused  himself  to  be  removed  from  the  custody  of  the  gaoler,  to 

(a)  15  M.  &  W.  202. 


HuDsoir. 
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which  he  had  been  committed  by  the  judge  of  the  County  Court,  IMS, 
to  apply  to  the  Court  of  Insolvency  to  make  an  order  for  hia  howabd 
di8chai]ge  upon  proof  of  the  necessary  facts.  [^Erle  J.  Is  there  „_5- 
any  example  of  such  second  order  having  been  made  ?]  Not 
precisely  under  these  circumstances :  the  statute  is  recent,  and 
the  practice  under  it  is  not  yet  well  established ;  but  it  is  un-> 
dentood  that  such  orders  are  frequently  made  by  the  court  in 
Portagal  Street  to  the  keeper  of  Whitecross  Street  prison. 
Bat  two  circumstances  are  urged  as  estopping  the  defendant 
from  proving  that  the  original  warrant  never  was  delivered  to 
him.  First,  that  he  put  him  in  the  remand  ward.  This,  how- 
ever, is  authorised  by  11  &  12  Vict.  c.  7.  s.  2.,  the  act  for 
amending  the  act  for  the  regulation  of  the  Queen's  Prison,  in- 
dependently of  any  warrant  or  commitment ;  Steed  v.  Ander^ 
son.  (a)  He  is  put  there  because  he  falls  under  the  description 
of  persons  which  the  statute  directs  to  be  put  there.  Secondly, 
tbat  he  is  found  by  the  jury  to  have  represented  to  the  phuntiff 
that  he  had  the  original  warrant ;  but  the  case  of  Freeman  v. 
Cook(b)  shows,  that  the  rule  previously  laid  down  in  Pichard  v. 
Sanri  (c)  is  to  be  taken  with  this  qualification,  viz.  that  the 
representation  must  be  made  wilfully,  and  that  the  other  party 
must  have  acted  upon  it  in  such  a  manner  as  to  be  prejudiced 
by  it  Here  the  representation  was,  by  giving  the  defendant  a 
copy  of  the  copy  of  the  warrant  to  the  keeper  of  York  Castle, 
from  the  judge  of  the  County  Court,  which  was  pinned  to  the 
return  of  the  habeas  corpus :  this  was  not  given  to  him  for  the 
purpose  of  inducing  him  to  believe  the  defendant  had  the 
original  warrant,  but  for  the  purpose  of  showing  him  it  was 
insufficient  as  an  authority  for  his  discharge,  telling  him  at  the 
same  time,  that  it  was  necessary  for  him  to  apply  to  the  Court 
or  a  judge  to  make  an  order  for  that  purpose.  Nor  did  the 
plaintiff  take  any  step  prejudicial  to  himself  in  consequence  of 
that  representation,  such  as  it  was.  The  defendant,  therefore, 
was  not  estopped  from  proving  the  facts  found  in  his  favour, 
and  is  entitled  to  retain  the  verdict  entered  for  him.  The 
rule  is  also  to  show  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  non  obstante  veredicto^  on  the  ground  that  he 
does  not  answer  what  is  alleged  in  the  declaration  as  to  the 
imprisonment  in  the  remand  ward ;  but  it  is  submitted  that  the 
Court  cannot  take  judicial  notice  of  the  different  wards  of  a 
prison,  and  that  there  is  nothing  to  show  that  a  trespass  has 
been  committed  in  this  respect.  In  Cobbett  t.  Sir  George  Grey 
ond  Another  {d)  the  declaration  stated,  that  the  defendants 

(a)  9  C.  B.  262.  (c)  6  A.  &  E.  474. 

lb)  2  Exch.  654.  ^  (d)  19  L.  J.  Exch.  137. 
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1853.         assaulted  the  pluntiff,  and  compelled  him  to  go  from  one  ward 
HowABB      ^  another  more  confined,  dark,  and  insalubrious,  &c. ;  but  it 
p.  has  been  decided  oyer  and   over  again  in  CobbetCM  cases^  in 

Hudson.  this  court,  that  this  point  cannot  be  raised  in  this  form.  Be- 
sides, the  plea  states  that  he  was  imprisoned  in  the  remand 
ward,  under  the  commitment  by  the  judge  of  the  Queen's 
Bench,  and  they  have  not  newly  assigned  as  to  this.  [^Crompton 
J.  Either  your  plea  covers  it,  or  they  should  have  newlj 
assigned.] 

Mr.  Parry  and  Mr.  Holl,  contra.  The  defendant  is  estopped 
from  proving  that  he  had  not  the  original  warrant ;  the  jury 
finding  that  he  had  acted  upon  the  copy  as  if  he  had  the  original, 
and  had  induced  the  plaintiff  to  believe  that  he  had  the  original, 
and  has  brought  himself  within  the  prindple  of  the  cases  oiPickard 
V.  Sears  and  Gregg  v.  WelU.  (a)  [Lord  Campbell  C.  J.  What 
did  the  plaintiff*  do  to  his  prejudice  under  the  representation, 
which  he  would  otherwise  have  refnuned  from  doing  ?]  He  re- 
mained in  the  remand  ward.  [Lord  Campbell  C.  J.  Did  his 
remaining  there  depeud  upon  the  question,  whether  Hudson  had 
the  original  warrant  or  not  ?]  It  induced  him  to  believe  the 
original  warrant  was  annexed  to  the  return ;  and  on  an  applica- 
tion to  Mr.  Baron  Martin  to  order  his  discharge,  he  thought  the 
warrant  sufficient,  and  refused  to  interfere ;  but  the  defendant 
having  acted  on  the  copy  must  go  the  length  of  saying,  that  if 
he  had  had  the  original  he  ought  not  to  have  discharged  the 
plaintiff.  [J?r&  J.  And  must  not  you  contend  that,  if  the  ori- 
ginal had  been  annexed,  it  would  have  been  an  authority  to 
Hudson  to  discharge  him,  although  an  order  to  another  gaoler?] 
We  do  say  that  he  would  have  been  bound  to  discharge  him ; 
the  copy  was  attached  to  the  return  to  the  habeas  corpus,  and 
was  so  returned  as  part  of  the  causes  of  detiuner.  An  authority 
to  discharge  at  a  given  day  cannot  be  an  authority  to  detun  be* 
yond  that  time.  [J?r&  J.  The  detainer  is  under  the  writs  of 
ca.  sa. ;  the  discharge  is  under  the  order  of  the  judge  of  the 
County  Court —  Wightman  J.  It  was  an  authority  to  Noble, 
not  to  Hudson ;  that  is  the  point]  The  order  to  Noble,  brought 
to  the  knowledge  of  Hudson,  as  alleged  in  the  pleadings,  b  an 
authority  to  him,  or  great  hardship  must  arise.  The  judge  of 
the  County  Court  refused  to  make  a  second  order ;  and  no  in- 
stance can  be  found  of  such  second  order  having  been  made.  A 
gaoler  is  bound  to  know  the  period  for  which  a  prisoner  is  im- 
prisoned ;  and  is  not  justified  in  presuming  it  to  be  for  life :  he 
has  a  person  in  his  custody  who  is  ordered  to  be  discharged  at  a 

(a)  10  A.  &  E.  90. 
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given  period,  and  it  lies  on  him  to  show  an  anthority  for  de-         ^858. 
taining  him  beyond  that  time.     If  that  is  so,  the  pkintiff  has       Howa&d 
been  injured  and  prejudiced  severely ;  his  being  induced  to  bring  ^' 

this  action  is  an  injury.  In  The  Slieffield,  Askton-under'Line, 
|c  Manchester  Railway  v.  Woodcoch  (a)  Parke  B.  s^d,  ''  That 
where  a  party  makes  a  representation  to  another,  whereby  the 
gitoation  of  the  latter  is  altered,  he  is  bound  thereby."  Here  the 
defendant,  until  the  action  was  brought,  never  denied  having 
the  original  warrant ;  if  he  had,  the  action  might  not  have  been 
brought.  As  to  the  misrepresentation  being  wilful.  Coles  v.  The 
Bank  of  England [b)  shows  that  culpable  negligence  is  tanta- 
mount to  wilfulness.  [^Crompton  J.  Mr.  Baron  Parke,  in  Free- 
man  v.  Cook,  remarks  on  the  circumstances  of  that  case.]  As 
to  entering  judgment  nan  obstante  veredicto,  it  appears  by  the 
acts  regulating  the  prison,  that  there  are  three  classes  of  pri* 
soners,  and  that  the  remand  ward  is  an  inferior  place  of  custody. 
The  all^ations  in  tiie  declaration  and  new  assignment  as  to  the 
plaintiff  being  imprisoned  in  the  remand  ward  are  not  traversed; 
and  there  is  no  answer  to  it  if  the  original  warrant  was  not 
sent,  as  there  was  in  that  case  nothing  to  justify  his  being  placed 
there,  as  the  writs  of  ca.  sa,  were  no  authority  for  that.  And 
we  say,  that  if  the  defendant  had  not  the  warrant  from  the  County 
Court,  the  plaintiff  has  a  right  of  action  for  being  put  into  the 
remand  ward  without  authority. 

LoBD  Cahpbell  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  is  quite  dear  that  if  the  truth  were  ad- 
missible the  verdict  was  properly  entered  for  the  defendant. 
I  accede  to  the  rule  laid  down  in  Pickard  v.  Sears  and  Freeman 
V.  Cook,  **  that  if  a  party  wilfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  or  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time,"  and  is  estopped 
from  proving  the  truth.  This  is  not  an  estoppel  according  to  the 
old  sense  of  the  term,  but  is  rather  a  bar  to  his  proving  the  real 
circumstances ;  but  the  misrepresentation  must  be  wilful,  and 
the  opposite  party  must  have  acted  upon  it  to  his  prejudice.  And 
in  this  case  I  think  that  both  conditions  fail,  for  I  do  not  find 
that  there  was  any  wilful  misrepresentation  on  the  part  of  Hud- 
son, nor  any  malus  animus  on  his  part  to  induce  the  plaintiff  to 
do  any  act  to  his  prejudice ;  and,  notwithstanding  the  very  able 

(a)  7  M.  &  W.  583.  (b)  10  A.  &  E.  437. 
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' 
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Howard      judioed  by  haying  a  copy  of  the  warrant  furnished  to  him;  or 
V.  that  he  did^  or  refrained  from  doing,  anything  to  his  prejudice 

in  confleqnence  of  any  representation  made  by  the  defendant; 
therefore  both  grounds  of  the  rule  fail,  and  the  truth  was  ad- 
missible, and,  having  been  admitted,  it  entitles  the  defendant  to 
the  verdict 

As  to  entering  judgment  for  the  plaintiff,  nan  obstante  vere- 
dicto^ the  only  ground  for  it  is  the  imprisonment  of  the  plain- 
tiff in  the  remand  ward ;  it  is  not,  as  in  Cobbett  v.  Sir  Geor^ 
Grey,  the  gist  of  the  action,  and  we  cannot  hold  that  it  is  any 
aggravation.  This  is  a  general  action  for  false  imprisonment ;  and 
whether  it  were  in  a  garret  or  a  cdlar  is  not  the  question.  I 
am  of  opinion,  therefore,  that  this  rule  cannot  be  supported  on 
either  ground, 

WiGHTMAN  J.  Agreeing  with  the  case  of  Piekard  t. 
Sears,  it  seems  to  me  that  this  case  is  very  different.  Is  the 
defendant  here  precluded  from  showing  what  the  real  truth 
was  ?  I  think  the  finding  of  the  jury  by  no  means  amounts  to 
a  wilful  misrepresentation  on  the  part  of  the  defendant,  in- 
ducing the  plaintiff  to  do,  or  forbear  to  do,  anything  to  his 
prejudice ;  and,  therefore,  that  the  rule  for  entering  a  verdict 
for  the  plaintiff  must  be  discharged ;  and  I  am  of  the  same 
opinion  as  to  entering  the  judgment  non  obstante  veredicto,  as 
there  have  been  many  decisions  of  this  Coiurt,  that  imprison- 
ment in  the  remand  ward  alone  is  not  a  sufficient  ground  for 
an  action  of  trespass  for  &lse  imprisonment. 

Erle  J.  The  question  in  issue  was,  whether  the  defend- 
ant had  the  original  warrant  from  the  judge  of  the  county  court 
at  York ;  if  he  had  not,  the  defendant  was  entitled  to  the  ver* 
diet.  The  jury  found  that  the  warrant  was  not  sent  to  the 
defendant,  but  that  he  had  a  copy  and  acted  on  it  as  his  autho- 
rity for  the  imprisonment  of  the  plaintiff  as  if  it  had  been  the 
original,  and  had  represented  to  the  plaintiff  that  he  had  the 
original.  Then  did  the  plaintiff  alter  his  situation  for  the  worse 
in  consequence  of  that  ?  It  is  clear  to  my  mind  that  he  did  not. 
It  Is  contended  that  the  plaintiff,  supposing  the  defendant  had 
the  original  warrant,  lost  time  and  money  in  applying  to  a 
judge  for  his  discharge  under  it,  as  it  would  have  been  a  suf- 
ficient authority  for  the  discharge.  I  totally  differ  from  that 
view,  as  an  authority  to  Noble  to  discharge  the  plaintiff  at  a 
certain  day  was  no  authority  to  the  defendant ;  and  it  seems 
to  me,  therefore,  that  the  defendant  did  not,  in  the  slightest 
degree,  alter  the  plaintiff's  situation  by  the  representation  made. 
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As  to  the  imprisonment  in  the  remand  ward,  I  agree  that  that         ^^53. 
18  no  ground  for  an  action  of  trespass.  Howard 

CfiOMPTON  J.     I  am  of  the  same  opinion.     It  would  be  ^• 

dangerous  to  extend  the  exclusion  of  evidence  to  this  case. 
Both  the  ingredients  of  the  rule  laid  down  in  Freeman  v.  Cooke 
are  wanting.  The  representation  was  not  wilful,  nor  did  the 
plaintiff  act  in  consequence  of  it;  the  term  wilfully  is  well  ob- 
served on  by  Parke  B.  in  the  elaborate  judgment  in  that  case, 
as  not  always  being  used  in  a  bad  sense,  but  in  the  sense  of  the 
party  meaning  his  representation  to  be  acted  on,  instancing 
many  commercial  cases  in  which  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person  by  usage  of  trade  or  other- 
wise to  disclose  the  truth,  may  often  have  the  same  effect,  as  in 
the  case  of  a  retiring  partner.  I  therefore  think  the  rule  ought 
not  to  be  extended  to  the  exclusion  of  the  truth  in  this  case  ; 
and,  as  to  the  second  point,  I  cannot  see  that  there  is  anything 
more  than  an  imprisonment  in  the  proper  gaoL 

Rule  discharged. 

Attorneys,  G.  L.  Beetholme;  and  Prinffle,  Stevenson^  8f  Shum, 


MANLEY,  PUBLIC  OFFICER,  v.  BOYCOT. 
Coram  liord  Campbell  C.  J.,  Coleridge  J.,  Wightman  J.,      ^ 

,    '  T  Queen's 

and  liiBLE  J.  Bench. 

m  ,  April  21. 

1  HIS  was  an  action  against  the  defendant,  as  the  joint  maker  a  plea  to  ade- 
with  one  George  Friend,  of  a  joint  and  several  promissory  note  ^^*™^^^^ 
for  payment  of  300/.  and  interest  on  demand  to  the  Stourbridge  maker  of  a 
and  Kidderminster  Banking  Company,  of  which  the  plaintiff  on  i^Sil'pTOmi^ry 
the  record  was  the  registered  public  officer.     The  third,  fourth,  note,  that  it  was 
and  fifth  pleas  on  which  the  question  turned,  were  in  substance  defendant  as 
as  follows :    That  defendant  made  the  note  as  surety  for,  and  at  f »f*ty  for  ^e 
the  request  and  for  the  accommodation  of  George  Friend,  with-  withoat  value, 
out  any  other  consideration,  all  which  was  always  well  known  "aJJ^hichww 

•^  ,  v.         t  ^®*^  known  to 

to  the  plaintiffs;  and  that  after  the  note  became  due  and  pay-  the  plaintiffs;" 
able,  and  payment  had  been  demanded  of  George  Friend,  and  Jhfn^bec^e 
whilst  the  plaintiffs  were  holders  thereof,  the  said  George  due,  the  plain- 
Friend  being  indebted  to  the  plaintiffs  in  <i  large  sum,  including  ^^e^a^d  gave. 
the  amount  of  the  promissory  note  and  interest,  it  was  agreed  t*"?®  fo  the 
between  the  plaintiffs  and  George  Friend,  without  the  consent,  ouuhe  consent 
leave,  or  license  of  the  defendant,  so  being  such  surety,  that  the  ^  ^^T.'d^*^ 

is  bad ;  there 
being  nothing  to  show  that  the  note  was  delivered  by  the  defendant  to  the  plaintiffs  as  surety  only, 
or  was  received  by  the  plaintiffs  from  him  on  those  terms. 

C.  L.— VOL.  I.  U 
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plaintiffii  should  forbear  and  give  time  to  the  said  6eoT]ge 
Friend  for  the  payment  of  the  said  debt,  until  certain  bilk  of 
exchange,  payable  at  the  expiration  of  Tariou»  periods,  should 
have  become  doe  and  payable,  and  that  such  biUs  of  exchange 
accepted  jointly  by  the  said  George  Friend  and  one  William 
Friend,  were  received  and  taken  by  the  plainlsfi  in  panuance 
of  such  agreement,  for  and  on  account  of  the  said  debt,  indadbg 
the  amount  of  the  promissory  note;  and  that  the  defendint 
never  in  any  manner  assented  to,  or  ratified,  or  confirmed  the 
said  agreainent. 

The  replication  as  to  these  pleas  alleged  that  the  phdntifi 
did  not  agree  to  ^ve  time,  and  did  not  give  time  to  George 
Friend  for  the  payment  of  the  promissory  note  as  alleged  by 
those  pleas  respectively.     Issue  thereon. 

At  the  trial,  a  verdict  was  found  for  the  defendant  on  these 
pleas,  and  a  rule  had  been  obtained  to  show  cause  why 
judgment  should  not  be  entered  for  the  plaintiff  mm  cUtanU 
veredicto* 

Mr.  Crawder  and  Mr.  FkJd  now  showed  cause  against  the 
rule.  The  pleas  found  for  the  defendant  are  a  good  defence 
to  the  action,  the  defendant  being  released  by  the  indulgence 
given  to  the  principal;  Mall  v.  WUlcox.  (a)  In  Perfect  v. 
Musgrwe  (5),  and  Clarke  v.  Wilion  (c),  thei^  was  laches  or 
delay  in  proceeding,  but  no  agreement  for  forbearance.  In 
Fentum  v.  Pbcock  (if),  Harrison  v.  Cottrtauld  (e),  and  Smiik 
V.  James  (/),  it  was  not  known  to  the  plaintiff  that  the  de- 
fendant was  merely  a  surety  at  the  time  the  bill  was  taken ; 
and  in  iViVr^  v.  Edmuruls  {g)y  no  time  was  given  beyond  the 
period  at  which  the  pliuntiff  would  have  been  entitled  to  receive 
the  money.  Woodbridge  v.  Spooner  (A)  was  not  a  case  of  prin- 
cipal and  surety,  and  there  it  was  sought  to  vary  the  time  of 
payment  by  extrinsic  evidence.  [^Erle  J.  Could  you  draw  up 
a  promissory  note  introducing  as  a  condition  that  the  payee 
should  not  infringe  the  rights  of  the  maker  as  surety  ?  j  It  would 
be  good  as  a  contract  between  the  parties  to  the  note ;  the  note 
would  not  be  void  though  the  condition  might  prevent  its  being 
transferable.  In  Leeds  v.  Lancashire  (t),  a  note  with  an  in- 
dorsement qualifying  its  effect  was  held  to  be  an  agreement,  and 
in  Bowerhanh  v.  Monteiro  (A),  an  agreement  to  renew  a  note 
until  a  given  event  happened,  was  held  to  restrain  its  effect 
as  between  the  parties  to  it     This  is  a  motion  in  arrest  of  judg- 


\a)  1  Moo.  &  Rob.  4S. 
]h)  6  Price,  111. 
[e)  8  M.  &  W.  208. 

)  5  Taunt  192. 
(0  8  B.  &  Ad.  36. 


(/)  19  Law  Times,  104. 
10  B.  &  C.  578. 
3  B.  &  Aid.  238. 
0   2  Camp.  205. 
(A)  4  TaunL  844. 
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ment,  aad  eveiy  inteodm^it  is  to  be  made  in  faTourof  the  plea, 
which  mttst  be  takea  to  all^e  all  that  is  neeeflsary  to  show  that 
the  defendant  was  merely  a  surety  for  G.  Friend ;  and  it  may 
amount  to  an  ai^umentative  traverse^  that  the  defendant  made 
sach  a  note  as  is  allied  in  the  declaration^  In  Byles  upon 
Bills  (a)  this  point  is  treated  of  as  a  doubtful  matter  at  law ;  and 
there  haTiog  been  no  omaideration  to  the  defendant  for  the  note, 
it  would  not  be  a  matter  of  doubt  in  equity ;  Reea  t.  Berrin^ 
ton.  (b)  [Erie  J»  referred  to  Salmtm  v.  fFebb  ami  Another  (c), 
in  wUch  the  House  of  Lords  held,  affirming  the  judgment  of 
the  Exchequer  Chamber,  that  the  effect  of  a  promissory  note 
could  not  be  varied  by  a  collateral  agreement. 

Mr.  W»  H.  Watsont  Mr.  A»  A.  Frgy  and  Mr.  Norman^  contra. 
The  effect  of  the  plea  is  to  alter  the  terms  of  the  contract  ap- 
pearii^  on  the  £Eice  of  the  note  to  pay  the  amount  on  demand, 
with  lawful  interest,  and  evidence  is  not  admissible  for  that 
purpose ;  I^iee  v.  Edmonds,  where  Parke  J.  says  (<0,  *^  The  de- 
cison  in  Fentum  r.  Fbeock^  where  it  was  held  that  the  acceptor 
of  an  accommodation  bill  was  not  discharged  by  giving  time  to 
the  dmwer,  is  good  sense  and  good  law."  HaUv.  Willcax  can 
so  loDger  be  considered  to  be  law,  a  contrary  principle  haying 
been establidied  by  many  cases  besides  those  already  cited; 
Foster  y.  Jolly  («),  Carstairs  y.  BoUeston  (/),  Nichols  y.  Nor^ 
^*  (g)  It  is  BO  considered  in  Smith's  Mercantile  Law  (A), 
where  many  authorities  are  collected.  And  the  law  upon  this 
pomt  must  be  considered  as  settled  by  Abbott  y.  Hendricks  (t), 
where  in  the  judgment  of  Tindal  C.  J.,  concurred  in  by  the 
other  judges,  the  authorities  are  reyiewed,  and  Price  y.  Ed- 
numds  is  distinctly  recognised  and  approved.  The  same  doctrine 
has  been  held  with  respect  to  a  bond  in  HoUier  y.  Eyre,  in  which 
Lord  Cottenham  says,  in  giving  judgment  (k),  *^  The  question 
whether  the  plaintiff,  as  between  himself  and  the  grantees,  was  a 
priadpal  in  the  grant  of  the  annuity,  or  only  a  surety  for  the 
payment  of  it  by  another,  must  be  ascertained  byihe  terms  of 
the  instruments  themselves ;  no  extraneous  evidence  is  admissible 
for  this  purpose :  and  ux>on  that  question  I  think  there  is  no 
loom  for  doubt  The  plmntiff  granted,  and  by  the  contract,  as 
mdenced  by  those  instruments,  undertook  as  a  principal  grantor 
for  the  due  payment  of  the  annuity,  as  between  himself  and  the 


(a)  6th  ed.  192. 

b)  2  Yes.  JQii.  540. 

c)  3  House  of  Lords  Ca.510. 
id)  10  B.  k  C.  584. 

(e)  1  C.  M.  &  R.  703. 
if)  5  Tftunt.  551. 


;: 


(g)  3  B.  &  Ad.  41. 

(h)  4th  ed.  257.  See  also  the  au- 
thorities on  the  same  point  colleoted 
in  Chitty  on  Contracts,  p.  99. 4th  ed. 

(t)  2  Scott's  N.  R.  183. 

Ik)  9  C.  &  F.  45. 
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granteea,  he  must  be  considered  as  a  principal ;"  and  the  same 
doctrine  is  recognised  by  a  recent  decision  of  this  Court; 
Amott  y.  Holderu  (a)  If  evidence  be  admitted  to  support  this 
plea,  the  effect  would  be  to  make  the  note  essentially  a  different 
contract  from  what  on  its  face  it  appears  to  be.  [^Coleridge  J. 
It  would  not  be  a  different  contract  between  the  parties,  but 
notice  to  the  payee  of  the  true  relations  between  the  makers; 
and  legal  incidents  may  attach  on  such  notice  being  given.]  But 
the  plea  contains  no  statement  of  any  agreement  that  the  de- 
fendant was  to  be  a  surety  only,  or  that  the  parties  were  to 
stand  on  all  the  rights  of  principal  and  surety.  And  Perfects. 
Musgrove  shows  that  a  surety  is  not  discharged  by  mere  laches, 
even  where  a  composition  was  taken  from  the  principal.  {Lord 
Campbell  C.  J.  That  proceeded  on  the  ground  of  the  surety  not 
being  prejudiced,  but  it  implies  that  if  he  were  prejudiced  he 
would  have  been  discharged.]  Nor  would  the  taking  of  the 
new  bill  from  George  Friend  and  TVilliam  Friend  have  the 
effect  of  discharging  the  surety,  that  being  merely  a  collateral 
security ;  Pring  v.  Clarhsaru  (b)  The  argument  that  the  plea 
amounts  to  a  traverse  of  the  making  of  the  note  is  founded  on 
cases  where  the  terms  were  varied  by  indorsement,  which  is  not 
the  case  here,  as  there  is  nothing  whatever  on  the  face  of  the 
instrument  to  alter  or  suspend  its  operation ;  nor  is  there  any 
thing  in  the  plea  to  show  any  agreement  between  the  parties  to 
alter  the  effect  of  the  note*  The  case  is  one  of  general  appii* 
cation  and  importance,  and  if  decided  in  favour  of  the  defendant 
may  have  the  effect  of  discharging  a  vast  number  of  sureties  for 
running  accounts. 

Cur*  adv.  vulL 


April  29.  Lord  Campbell  C.  J.  now  delivered  judgment.     We  are 

of  opinion  that  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto.  The  pleas  on  which  the  defendant  has  obtained  a 
verdict,  after  stating  that  he  was  only  surety  for  George 
Friend  upon  becoming  a  party  to  the  note  merely  says,  ''  all 
which  has  always  been  well  known  to  the  said  co-partnership," 
who  are  to  be  taken  as  having  notice,  without  alleging  that 
the  note  was  delivered  by  the  defendant  to  them  as  surety  for 
George  Friend,  or  that  they  meant  to  receive  it  from  him  as 
such  surety.  Without  such  an  averment  the  pleas  are  clearly 
bad.  Consistently  with  anything  allied,  there  may  have  been 
an  express  declaration  when  the  note  was  given  that  the  defend- 
ant, although  a  surety,  was  to  be  considered  in  all  respects  liable 


(fl)  22  L.  J.  Q.  B.  14. 


(5)  1  B.  &  C.  14. 
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as  a  principal.  This,  probably,  often  happens  when  a  joint  and 
Beveral  promissory  note  is  given  to  bankers  by  two,  one  of  them 
being  a  customer  and  debtor  and  the  other  only  his  surety.  The 
hon&Jide  holder  of  a  bill  or  note  cannot  be  prejudiced  in  the 
rights  which  he  primd  facte  has  according  to  the  terms  of  the 
instniment  by  knowledge  subsequently  communicated  to  him 
afler  he  has  become  the  holder  of  it,  nor  even  by  knowledge 
which  he  has  at  the  time  he  takes  it,  if  there  is  no  evidence  of 
agreement  at  the  time  when  he  takes  it,  to  affect  the  rights  and 
liabilities  of  the  parties.  No  parol  evidence  can  be  received  of 
any  i^reement  inconsistent  with  what  appears  on  the  face  of  the 
iostniment,  as  that  a  bill  drawn  payable  at  three  months  shall 
be  payable  at  the  expiration  of  four  months ;  but  evidence  may 
be  given  by  parol  of  an  agreement  that  the  bill  is  drawn  and 
indorsed  for  a  purpose  which  is  consistent  with  the  written  in- 
stniment ;  as,  for  example,  that  a  bill  is  indorsed  and  handed 
over  for  a  particular  purpose  without  giving  the  payee  the  usual 
rights  of  indorsee  of  the  bill ;  but  if  the  payee  of  a  joint  and 
several  promissory  note  is  to  be  placed  in  the  situation  of  treat- 
ing the  one  as  surety  for  the  other,  this  can  only  be  by  his  ex- 
press assent  to  do  so  when  the  note  was  delivered.  We  there- 
fore  entirely  approve  of  the  decision  in  Fentum  v.  Pocock, 
reversing  Loudon  and  Peat  (a),  and  of  the  subsequent  decisions 
of  the  same  dass,  which  impeach  the  validity  of  the  pleas  in 
question.  But  the  cases  in  which  it  can  be  proved  that,  at  the 
time  when  the  note  was  made,  or  the  bill  was  accepted  and 
handed  over  to  the  payee,  the  maker  or  acceptor  being  only  a 
surety;  the  payee,  knowing  this,  had  agreed  to  receive  it  from 
the  maker  or  acceptor  as  a  surety  only,  may  admit  of  a  different 
constmctioD ;  and  consistently  with  our  judgment  it  may  be  held 
in  such  cases,  that  the  maker  or  acceptor  is  discharged  by  time 
being  given  to  the  principal  debtor.  The  rule,  therefore,  must 
be  made  absolute. 

Bule  absolute. 


1853. 

' 1 ' 

Manlkt, 

Public 

Officer, 

v. 

BOTCOT. 


Mr.  Field  subsequently  obtained  a  rule  calling  on  the  plain- 
tiffs to  show  cause  why  a  suggestion  should  not  be  entered 
in  this  cause,  *'  to  the  effect  that  the  promissory  note  in  the 
declaration,  and  the  third,  fourth,  and  fifth  pleas  mentioned, 
was  ^reed  by  the  plaintiffs,  the  defendant,  and  George  Friend, 
should  be  made  by  the  defendant  as  surety  for  George  Friend, 
and  was  delivered  to  and  taken  and  held  by  the  plaintiffs  on 
those  terms,  pursuant  to  section  143.  of  the  Common  Lavir 


An  affidavit  in 
sapi>ort  of  an 
application  for 
leave  to  enter  a 
■uggeation 
under  sect  143. 
of  the  Common 
Law  Frooedare 
Act,  1859,  miut 
state  the  facts 
to  be  soggested 
in  clear  and 
UDambigoons 


(a)  2  Camp.  185. 
u3 
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1853.         Procedure  Act,  and  that  in  the  mean  time  proceeffings  be 

Public  The  defendant's  affidavit  upon  which  this  rule  was  obtuned 

OmCKBL 

«.  stated,  **  that  the  said  Qeorge  Friend  requiring  advances  by  tkc 

BoTooT.  plaintiffs,  they  consented  and  agreed  to  make  the  advances  re- 
wlSfe^tS^fiicts  V"^^  ^7  ^^  swd  Geoige  Friend,  upon  t^e  defendant  becommg 
should  be  mich  surety  for  the  said  €^rge  Friend  to  the  jdaintiffi  to  the  extent 
entidethe^  of  3002.;  and  that  it  was  agreed  that  the  defendant  shouM 
party  sugge^  become  such  surety  for  the  said  Qtorge  Friend,  and  the  pro- 
jodgment  of  missory  note  was  given  for  ihe  said  sum  of  3001,  the  defendant 
the  Court         joining  therein  as,  and  behig  expressly  understood  as,  eur^  for 

the  said  George  Friend  only ;  and  the  said  promissory  note  was 
accordingly  delivered  over,  and  haa  been  held  by  the  {daintifiif 
upon  the  terms  upon  which  it  was  given,  and  upon  no  other 
terms  whatever." 

Coram  Lord  Campbell  C.  J.,  Colesidgb  J.,  Erle  J.,  and 

Crompton  J. 

Jvne  13.  Mr.  WatsaHy  Q.  C,  Mr.  A.  Fry,  and  Mr.  Narmannciw  showed 

cause  against  the  last  mentioned  rule. 

1st.  A  party  applying  to  the  Court  to  enter  a  miggestion 
under  this  provision  of  the  statute,  oi^t  to  show  distinctly  and 
unequivocally  that  facts  exist,  which,  if  found  in  his  favour,  may 
be  expected  to  have  the  effect  of  entitling  him  to  the  judgment 
of  the  Court ;  but  the  affidavit  on  wbidi  this  application  is  made 
is  very  unsatisfactory ;  it  does  not  allege  any  communication 
between  the  defendant  and  the  plaintiffs ;  it  says,  it  was  agreed 
that  the  defendant  should  become  surety,  but  it  does  not  say  by 
or  between  whom  it  was  agreed,  nor  does  it  say  by  whom  it  was 
understood  that  he  should  be  surety  only ;  it  does  not  state  that 
the  note  was  delivered  over  to  the  plaintiffs  on  the  terms  on 
which  it  was  given,  nor  by  whom  it  was  delivered  over  to  them 
at  all.  Whereas  the  judgment  of  the  Court  decided  that  it  was 
necessary  to  show  that  the  payee  had  agreed  to  receive  it  from 
the  maker  or  acceptor  as  surety  only. 

2nd.  The  suggestion  in  question  is  not  within  the  scope  and 
intention  of  the  statute.  [^Crompton  J.  The  effect  of  it  would 
be  to  raise  a  very  doubtful  question  of  law  in  favour  of  the  de- 
fendant.] It  is  submitted  that  such  an  efiect  was  not  intended 
by  the  act,  which  seems  to  be  intended  to  remedy  the  accidental 
omission  of  some  plain  and  distinct  fact,  which,  if  not  remedied, 
would  clearly  have  the  effect  of  preventing  justice  being  don^ 
the  Court  must  be  of  opinion  that  the  omitted  facts,  if  true, 
would  remedy  the  alleged  defects ;  but  in  this  case,  if  the  pro- 
posed suggestion  were  added  to  the  plea,  the  phdntifls  contend 
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it  would  atill  be  bad ;  and,  to  aupport  it,  parol  evidenoe  must  be        1868. 
admitted  to  vary  the  contract  on  the  faoe  of  the  note*     Another      majobt 
object  of  the  act  was  to  prevent  delays  in  pleading :  but  if  this       Public 
application  be  aeoeded  to*  it  will  have  a  very  different  effect,  as        "^'^ 
Uie  ease  niiiat  go  again  to  trial ;  and  if  the  facte  suggested  should      Bojoo/k. 
be  found  foir  the  defendant,  at  moat  a  very  nice  and  difficult 
question  for  the  Court  will  be  laiaed  in  his  favour. 

3rd.  They  abo  contended  that  the  section  in  question  only 
ap^ed  to  proceedings  commenced  after  the  act  came  into  ope- 
ntion,  whereas  in  this  case  the  issue  was  joined  before  that  time, 
66Dg  jReaJwrn  y,  StmBier  (a),  Moan  ▼.  Durden  (6),  Beff.  y. 
Ormpon  (c),  AMmmhmm  r.  Brttdthaw  (d),  CamUh  v.  Hock-- 
ng  (e),  and  HUcheoek  r.  Way.  (/) 

Mr.  Orewdar  Q-C!.,  contri,  was  called  upon  by  the  Court  to 
show,  in  the  first  instance,  that  the  affidavit  showed  sufficient 
groood  for  the  uiterference  of  the  Court.  The  affidavit  ought 
not  to  be  read  as  a  special  plea,  imd  although  in  some  respects 
ngaely  espreased,  tbe  intention  is  clear  enough  to  state  an  ex- 
preae  agreement  between  the  plaintiffs  and  defendant,  that  the 
latter  was  to  be  only  a  surety.  There  probably  was  no  ^rect 
communication  between  them ;  nor  was  it  necessary  that  any 
such  should  have  taken  place :  it  was  sufficient  if  they  agreed  to 
recdve  the  note  from  him  as  a  surety  only,  and  that  sufficiently 
appears  firom  the  affidavit  according  to  a  fur  and  candid  under- 
standing of  the  language  used  in  it. 

LoU)  Cahpbeli«  C.  J.  J  am  of  o[nnion  that  this  rule  ought 
to  be  dischaiged.  This  is  a  very  important  and  useful  enact- 
o>^ty  and  will  have  a  tendency  towards  the  decision  of  cases 
vpoQ  their  merits,  as  upon  any  motion  for  judgment  non  ob* 
'^^xtUe  veredicto,  by  reason  of  the  non-averment  of  some  alleged 
Otttenal  fact  or  facts,  an  opportunity  may  foe  given  to  the  party 
whoee  pleading  is  allied  or  adjudged  to  be  defective,  of  showing 
facta  which  will  render  lite  pleading  good ;  and  if  the  facts  so 
Boggeated  be  found  for  him,  he  will  ultimately  succeed ;  but  this 
u  to  be  done  by  leave  of  the  Court;  and  it  is  the  duty  of  the 
Court  anxiously  to  watch  such  proceedings,  and  to  see  that  they 
do  not  take  place  without  satisfactory  grounds  being  laid  be- 
fore them.  Now  is  that  done  by  the  affidavits  in  the  present 
<^  ?  I  think  not,  and  that  the  affidavit  is  very  vague  and  un- 
certain ;  but  if  it  had  been  unequivocally  shown  that,  at  the  time 

(a)  8  Excb.  138.  (d)  2  Atk.  36. 

(h)  2  Exch.  22.  (0  22  L.  J.  Q.  B.  142. 

(c)  14  Q.  B.  221.  (/)  6  A.  &  £.  943. 

u  4 
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1853.         y;hen  the  note  was  made  and  handed  over  to  the  plaintiffs,  thej, 

Manust       knowing  the  defendant  to  be  surety,  had  agreed  to  receive  it 

Public        from  him  as  sueh  surety  only,  and  had  aftetwards  given  time  to 

'^^^      the  principal  without  his  knowledge  or  consent,  such  drcum- 

BoTooT.       stances  would  clearly  have  entitled  him  to  relief  in  equity,  and 

it  would  have  been  a  matter  for  us  to  consider,  whether  they 

did  not  constitute  a  good  defence  at  law;  hfit  those  circam- 

stances  are  not  satisfactorily  made  out  by  this  affidavit,  and  that 

not  being  done,  this  case  is  not  brought  within  the  provision  of 

the  statute. 

Coleridge  J.  I  am  of  the  same  opinion.  On  an  applica- 
tion of  this  kind  it  is  necessary  for  the  Court,  in  the  first  place, 
to  insist  on  an  affidavit  of  the  existence  of  the  necessary  facts, 
and  we  should  be  doing  wrong  unless  we  require  it  to  be  per- 
fectly dear  and  unambiguous ;  but  the  best  that  can  be  said  of 
the  affidavit  is,  that  it  suggests  that  ftcts  exist  which  might 
alter  the  judgment  of  the  Court ;  but  those  facts  are  suggested 
in  terms  which  fall  far  short  of  what  I  think  we  ought  to  re- 
quire. 

Erle  J.  I  am  also  of  opinion  that  the  affidavit  fuls  in  point 
of  fact. 

Crompton  J.  Whenever  matter  is  to  be  suggested  by  leave 
of  the  Court  under  this  act,  I  think  we  must  have  a  clear  and 
distinct  affidavit  to  ground  the  application ;  and  I  also  think  the 
party  ought  to  do  more  than  raise  a  mere  doubtful  question, 
and  that  he  ought  distinctly  to  show  facts  raising  such  a  question 
as  would  probably  alter  the  judgment  of  the  Court,  which  is  not 
done  here. 

Mr.  Watson  Q.  C.  applied  for  the  costs  of  this  motion* 

Lord  Campbell  C.  J.  I  think  the  party  succeeding  ought 
to  have  the  costs  of  such  an  application  as  this. 

Rule  discharged  with  costs. 
Attorneys,  Bird  ^  Moore  ;  and  Edward  Augustus  Day. 
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BODDINGTON  v.  CASTELLL 

Coram  Jebyis  C.  J.,  Pollock  C.  B.,  Platt  B.,  Cbess- 
WELL  J.,  Pabk£  B.,  Williams  J.,  Martin  B. 


V. 


The 


[^Errorjrom  the  QueenU  Bench."]  Chamber* 

April  29  8t  so. 

declaration  in  this  case  was  on  action  of  assumpsit  on  a  A  policy  of 
policy  of  marine  insurance  on  goods  from  Havannah  to  a  mar-  ^^g'JJ  effected 
ket  in  Europe  not  south  of  Havre :  the  premium  was  to  be  60s.  by  B.  on  goods 
per  cent ;  to  return  23*.  9d.  per  cent,  if  the  risk  ended  in  th^  toTmtLT^t^^ 
United  Kingdom;  19*.  if  at  Gothenburgh  or  Copenhagen;  Europe.  Part 
14i.  3dL  if  in  Holland  or  Belgium;  9s,  6d.  if  at  any  other  port  ^ag  to  bTre^ 
not  north  of  Hambui^h.  It  then  averred  partial  loss  by  perils  *^^*^  1^^® 
of  the  sea,  and  the  breach  was  for  the  non-payment.  certain  places 

Plea  4.  A  set-off  for  premiums  which  was  demurred  to.  (a)      "amed  m  the 
Plea  6.  Bankruptcy  of  the  plaintiff  before  the  action  com--  before  bank- 
menced.    Keplication :  That  before  the  bankruptcy  an  assign-  ^^i^^^s*?* 
meat  was  made  by  the  plaintiff  to  Thomas  and  Richard  Fudge  signed  the 
of  the  goods  insured,  and  that,  the  plaintiff  transferred  and  de-  ^d^ifterwards 
llyered  the  said  policy  of  insurance,  and  the  right  and  interest  became  bank- 
of  the  plaintiff  to  recover  the  said  loss  to  them,  and  thereby  [hat  there  were 
ceased  to  retain  any  beneficial  interest  in  the  goods,  or  in  the  *^^  separate 
said  policy  of  insurance,  and  that  the  plaintiff  sued  as  trustee  causes  of  action 
for  the  Fudges  and  not  for  the  assignees  under  the  bankruptcy.  f^*"°«  ®"*  ^ 

r%  t  •  .  •  *     ^     the  same  con- 

KgcModer:  That  the  risk  ended  in  the  United  Kingdom,  and  tract ;  and  that, 
pLuntiff  before  his  bankruptcy  became  entitled  to  a  return  of  fl^'^y^^ 
piemiam  which  was  still  unpaid,  and  was  in  no  way  assigned  or  loss  on  the 
parted  with  by  the  plaintiff     Demurrer,  that  this  was  an  argu-  bankruptmight 
mentative  traverse  of  the  replication*     The  case  was  aigued  in  ^ue  as  trustee 
the  Queen's  Bench  (6)  on  the  10th  of  November,  1852,  and  ofthegoodsT 
judgment  waa  given  in  favour  of  the  plaintiff.  m°^Mb^^'^°" 

Mr.  Bramwell  Q.  C.  and  Mr.  J*  Wilde  for  the  plaintiff  in  error,  rate  from  that 
By  the  operation  of  the  bankrupt  law,  if  there  is  any  beneficial  ^^^  ^miums" 
interest  in  the  contract,  it  vests  in  his  assignees.  K  a  scintilla 
of  interest  is  left  in  the  bankrupt,  he  is  entitled  to  sue  on  the 
contract;  Willis  v.  Freeman,  {c)  There  is  but  one  contract  in 
this  case.  What  is  it  then  that  passes  ?  It  is  the  whole  contract, 
and  there  is  no  right  of  action  for  the  premiums  except  in  the 
l^ankrupt  [WUUams  J*  There  are  two  separate  causes  of 
Action,  one  for  the  loss,  another  for  the  return  of  the  premiums. 
A  man  would  not  be  bound  to  include  both  breaches  in  one 

(a)  This  point  was  given  up  in  (&)  1  E.  &  B.  66.,  and  22  L.  J. 

the  course  of  the  argument.  Q.  B.  5. 

(c)  12  East^  656. 
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1853.        action.     Might  not  a  separate  action  be  brongfat  for  each  sub- 


* r 


BoDDXMoioir  i^^  ^  ^^®  equitable  juriadictioii  of  the  Coart  in  consolidating 
o.  _  the  actions  ?]  It  is  hard  that  a  man  who  enters  into  contract 
with  one  person,  should  be  subject  on  the  same  contract  to  two 
actions ;  KeUner  y.  Le  Mesurier  (a),  Aquitar  and  Others  v. 
RodgerM(b\  Reid  t.  ^wrmoal(c)y  Carpenter  and  Others,  Assignees^ 
v.  MamelL  (d)  [Parke  B.  referred  to  CarvaUo  v.  Bum,  {e) 
It  is  siriMBitted  that  the  as^nees  would  be  eatided  to  the 
policj.  The  cause  of  4ietwn  does  not  pass  bj  the  assignment; 
•there  would  result  great  hardship  if  choses  in  action  could  be  so 
assigned ;   Weiherell  v.  Julius  and  Another,  (/) 

Mr*  Watsmi  Q.  C.  (with  Um  Mr.  Heath)  ^x>ntrL  There  are  two 
separate  and  distinctcauses  of  action.  The  ri^t  to  sue  in  this  does 
not  Test  in  the  assignees.  The  question  is.  What  was  there  exist- 
ing at  the  time  of  the  bankruptcy  ?  There  were  two  causes  of 
action  arinng  out  of  one  contract.  This  is  not  a  contract  in  fieri 
[Parke  B.  If  there  is  any  right  at  the  time  of  the  bankruptcy, 
or  any  possibility  of  any  right,  it  does  not  go  out  of  the  aangnees 
afterwards.]  The  contract  of  indemnity  was  not  transferred  in 
this  case.  Beckham  v.  Drake  {g)  deddes  this.  Suppose  goods 
damaged  in  course  of  the  voyage ;  though  the  cause  of  action 
has  accrued  long  before  the  time  has  arrived,  to  determine  what 
premiums  he  is  entitled  to  recover,  it  is  the  cause  of  action,  not 
the  contract,  that  is  assigned.  [Williams  J.  Suppose  the  case 
of  a  deed  of  annuity,  two  years  of  which  are  assigned;  aftei^ 
wards  before  bankruptcy,  two  years  become  due;  there  would 
be  two  different  causes  of  action  on  the  same  contract.]  Yes, 
each  half  year,  a  separate  eause  of  action  arises ;  Scott  r.  Sur- 
nam  (A),  Carpenter  v.  MarnelL  (t)  In  Pamham  v.  Hurst  (k) 
Rolfe  B.  says,  ^  What  is  meant  by  those  cases,  I  think,  is,  that 
if  any  thing  remain  in  the  bankrupt,  any  right  in  the  thing  itself 
to  be  recovered,  then  his  assignees  have  all  the  right  he  has  to 
sue ;  not  that  the  assignees  have  a  right  to  sue,  because  possibly, 
under  the  construction  of  the  trust,  when  recovered  he  may  have 
some  remote  interest. ....  The  authorities  do  not  go  further  than 
tins,  that  if  the  assignees  can  show  tlie  whole  l^al  interest  and 
an  immediate  equitable  interest  in  the  bankrupt,  they  may  sue." 
Money  had  and  received  would  do  in  this  case;  putting  the 
policy  of  insurance  in  as  evidence ;  a  recovery  on  the  in- 
demnity would  be  no  bar  to  an  action  for  money  had  and 

4  East,  396.  (/)  10  C.  B.  269. 

7  T.  R.  421.  (fl')  8  M.  &  W.  846. 

1  C.  &  M.  538.  (A)  Willes,  403. 

SB.  &  P.  40.  (0  3B.&P.  40. 

1  A.  &  £.  883.  (A)  8  M.  &  W.  750. 
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received.     CfAfon  v.  Overbury  (a)  decides  that  a  policy  bo  de-         1858. 
poeited  would  iK>t  t>e  in  the  order  and  dispomtion  of  the  bank-    bodnnotmt 
nipt.    The  policy  is  transferred  with  all  its  rights — the  rights  to      ^   ^ 
reoorer  and  the  rights  of  action :  the  assignees  wonld  have  no 
right  to  reeoTer  all :  there  might  be  a  rnntnal  credit ;  D^Amay  v. 
Chesntau.  {b)    The  difficulty  is  this :  if  the  assignees  sne^  the 
eedmqut  truH  has  no  control  over  the  action^  if  Castelli  sne 
as  trustee,  the  ^stuifue  trust  can  control  l^e  proceedings  as  he 
likes. 

Mr.  J.  Wilde  in  reply.  The  real  question  is.  Whether  all  the 
csoses  of  action  passed  under  the  statutory  assignment,  6  Greo.  4. 
c  16.  ?  Some  contracts  are  in  their  nature  entire,  and  [for  the 
performance  of  one  tbiug.  This  may  be  described  as  an  entire 
contract  with  two  causes  of  action:  in  either  case  the  plaintiff  sues 
as  a  trustee,  whether  Castelli  or  his  assignees.  If  the  assignees 
sue,  ihey  are  trustees  partly  for  Fudge,  partly  for  the  creditors. 
If  the  assignees  cannot  sue,  who  ean  ?  l^ngh  there  may  be 
several  actions  on  the  same  contract,  in  each  case  the  plaintiff 
must  sue  on  the  whole  contract.  The  rule  of  law  is  founded  on 
the  intention  -of  the  parties :  he  is  made  liable  for  the  whole. 
[CratsweU  J.  Ton  wonld  set  out  all  the  considerations,  but  not 
all  the  promises.  It  is  not  a  contract  to  be  performed  by  one 
act  of  performance.]}  Defendant  is  not  to  be  sued  by  different 
persons  on  a  contract  he  made  only  with  one.  [Jervis  C.  J. 
Mr.  Wflctson  says,  it  is  the  fruits  of  the  contract  which  pass.] 
What  we  say  passes,  is  the  right  to  sue.  It  does  not  follow  he 
can  bring  two  actions  on  the  same  contract.  It  would  be  the 
first  time  the  courts  had  held  there  could  be  two  rights  to  sue 
on  the  same  contract.  Money  had  and  received  would  not  lie  in 
this  case:  there  is  no  implied  promise.  \^Martin  B.  Money 
had  and  received  would  surely  lie  if  it  ends  in  a  debt ;  the  law 
implies  a  promise  to  pay-]  This  is  not  simply  a  debt.  Tlie 
assurer  l>ays  his  premium  for  two  things,  one  of  which  is,  the 
repayment  of  the  money  on  a  particular  event ;  Kettner  y.  I^e 
Mesurier  (c),  Aqttila  v.  Rodgers  (d) 

Cur  adv,  vulL 

Jertis  C.  J.  now  delivered  judgment.  We  are  of  opinion 
that  the  judgment  of  the  Court  of  Queen's  Bench  in  this  case 
should  be  affirmed.  The  question  of  set-off  was  disposed  of 
during  the  argument.  The  other  question  arises  thus,  [after 
stating  the  facts  as  given  Above  in  the  pleadings,]  whether  the 
bankrupt  can  sue  after  his  bankruptcy  in  his  own  name  for  the 

(a)  7  M.  &  W.  6S5.  <c)  4  East,  396. 

(6)  13  M.  &  W.  796.  (d)  7  T.  R.  421. 
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1858.         average  loss?    It  is  contended  for  the  defendants  that  he  can- 
BoDDiMOTOK    ^^^»  because  the  right  to  sue  for  the  return  of  the  premium  is 
V.  transferred  to  the  assignees  (as  it  unquestionably  is),  and  that 

the  right  arises  out  of  the  contract  in  the  policy  itself,  and  is 
distinguishable  on  that  ground  from  the  claim  of  a  return  of 
premium  for  short  interest,  or  where  the  poticy  is  void ;  and 
there  is  certainly  that  difference.  Then  it  is  contended,  that,  as 
both  the  causes  of  action  arise  out  of  the  same  contract,  the 
assignees  have  a  direct  interest  for  the  benefit  of  the  bankrupt 
in  the  contract  itself,  and  that  the  whole  contract,  with  the 
existing  causes  of  action  upon  it,  is  transferred  to  the  assignees ; 
or,  at  all  events,  that  the  bankrupt  alone  cannot  sue  for  a  breach 
of  a  part  of  it,  namely,  non-payment  of  the  average  loss.  We 
think  this  reasoning  is  incorrect.  If  there  had  been  a  contract 
assigned,  on  which  one  action  only  could  have  been  brought  for 
both  causes  of  action,  as,  for  instance,  if  it  had  been  a  bond,  or 
an  agreement  with  a  penalty  to  secure  the  payment  for  an 
average  loss,  or  a  return  of  the  premium,  the  argument  would 
have  been  well  founded.  This  point  was  decided  in  the  House 
of  Lords  in  the  case  of  Beckliam  v.  Drake,  (a)  As  the  penalty 
could  not  be  divided,  and  as  the  bankrupt  had  an  interest  in  the 
penalty  to  secure  that  which  was  part  of  the  bankrupt's  per- 
sonal estate,  which  consequently  passed  to  the  assignees,  the 
bankrupt  cannot  sue  for  it,  certainly  not  alone ;  and  there  would 
be  a  good  answer  to  an  action  by  him.  But  this  is  a  case  in 
which  there  are  two  separate  causes  of  action,  totally  distinct 
from  each  other,  although  arising  from  one  and  the  same  in- 
strument, and  an  action  may  be  brought  on  each  of  them.  It 
is  similar,  as  my  brother  Williama  observed,  to  a  case  where 
there  is  a  covenant  to  pay  an  annuity,  or  a  certain  sum  every 
year ;  a  separate  action  may  be  brought  for  each  year's  annuity 
in  arrear.  There  is  no  objection  in  point  of  law  to  there  being 
separate  actions,  although  the  Court  may,  in  the  exercise  of  its 
equitable  jurisdiction,  consolidate  the  actions,  in  order  to  prevent 
vexatious  expense.  The  first  cause  of  action  in  this  case  was 
for  an  average  loss.  In  that  action  the  bankrupt  had  not  the 
least  beneficial  interest,  and,  therefore,  no  part  of  the  cause  of 
action  comes  to  the  assignees ;  and  there  was  no  reason  whatever 
to  prevent  the  bankrupt  suing  as  a  trustee  for  his  vendees  to 
recover  all  that  could  be  recovered  upon  the  loss.  We  are, 
therefore,  of  opinion,  the  judgment  must  be  affirmed. 

Pollock  C.  B.  I  wish  to  add  one  word  only  on  my  own 
part.  I  entirely  concur  in  the  judgment  of  the  Court,  and  in 
the  reasons  that  are  assigned  for  that  judgment ;  but  I  wish  it 

(fl)  12  House  of  Lords  Ca.  579 
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io  be  understood  that  I  am  by  no  means  prepared  to  accede  to 
a  decision  in  this  Court  if  it  had  been  founded  upon  this,  that 
where  a  testator  assigns  an  entire  contract,  and  afterwards 
becomes  bankrupt,  that  then  his  assignees  should  be  entitled  to 
rae  if  the  assignees  have  any  possibility  of  interest  of  any  sort 
or  kind  whatever.  The  case  in  the  House  of  Lords  decided 
that,  as  against  the  bankrupt,  the  assignees  were  entitled  to  sue 
upon  such  a  contract ;  but  I  am  not  prepared  to  hold  that,  as 
against  a  third  person,  to  whom  the  bankrupt  has  assigned  the 
contract,  where  there  is  any  possibility,  however  small,  of  in- 
terest, that  the  right  of  the  party  to  sue  in  the  name  of  the 
bankrupt  or  the  trader  shall  be  defeated  by  his  bankruptcy. 

Judgment  affirmed. 
Attorneys,  C  Waittm  ;  and  Lawrence  |f  Plews. 
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BAGGE  r.  MAWBY. 
Coram  PoLLOCK  C.  B.,  Pabke  B.,  Platt  B.,  and  Mabtin  B.    Exchwjoee. 

Majf  4.  &  7. 

iHIS  was  an  appeal  from  the   County  Court  of  Norfolk,  abandoned  a 

The  facts,  as  they  appeared  upon  the  case  stated  by  the  judge  distress,  in  con- 

of  the  court,  were  in  substance  as  follows :  —  notice  from  a 

The  action  was  brought  to  recover  297.  9*.,  the  particulars  JJ^^^gj^JjJJ*® 

of  demand  claiming  28/.  for  half  a  yearns  rent,  due  at  Michael-  that  the  credi- 

mas,  for  cert«n   premises  late  in  the  occupation  of  Kobert  ^^ion  in    * 

Atmore,  and  17.  9s.   for  tithe  rent-charge.    Kobert  Atmore  bankruptcy 

was  tenant  from  year  to  year  to  the  appellant  of  a  mill,  a  tenant,  and  in- 

cottage,   and  about  ten   acres  of  land,  at  the  rent  of  50/.,  tended  proceed- 

payable  quarterly,  on  the  5th  day  of  July,  the  10th  day  of  warning  the 

October,  &c,  under  an  agreement  of  the  23rd  day  of  March,  J|^i,^®ThT*  ^ 

1847.      He  was   also    tenant    under   parol   agreement  with  tenant  was 

the  appellant   of  another  piece  of  land,  at  the  rent  of  6/.  cb^bl^nlf-*' 

He  continued  in  occupation  till  the  6th  day  of  August  last,  rapt,  and  the 

when  he  clandestinely  quitted  and  fled  from  England,  and  appokteTaL 

ihereby  committed  an  act  of  bankruptcy.     No  notice  was  given  «goe«  ^der 

to  determine  the  tenancy.     About  the  9th  of  August  last,  the  mptcy.  After 

appellant  went  to  the  premises  and  told  one  Crisp,  a  servant  of  *^^^  appoint- 

aL  1  1  •  r«.  ««  ment,  the  as- 

Atmore,  not  to  let  any  one  upon  the  premises.     The  appellant  signee  verbally 
put  them  into  repair,  and  then  let  them  from  the  13th  October,  ^^'^"tijfi^d. 

loid  the  arrear 
of  rent  On  the  same  day  the  landlord  distrained  a  second  time  for  the  same  nnt ;  but  the  as- 
ngnee  sold  the  goods  so  seized. 

Hddf  1.  lliat  the  second  distress  was  illegal ;  and 

2.  That  the  promise  was  not  binding,  not  being  in  writing,  and  being  made  without  consideration. 

Whether  Lingham  v.  TForreii,  2  B.  &  R  36.,  and  Hudd  v.  Bavenor,  2  B.  &  B.  662.,  be  law. 


276 


THE  COMMON  LAW  REPORTS. 


1853. 


Manlet, 

Public 

Officsb, 

BorcoT. 


grantees^  he  must  be  considered  as  a  principal ;"  and  the  same 
doctrine  is  recognised  by  a  recent  decision   of  this  Court; 
Amott  V.  Hotderu  {a)    If  evidence  be  admitted  to  support  this 
jdea,  the  effect  would  be  to  make  the  note  essentially  a  different 
contract  from  what  on  its  face  it  appears  to  be.     {^CoUridge  J. 
It  would  not  be  a  different  contract  between  the  parties,  but 
notice  to  the  payee  of  the  true  relations  between  the  makers; 
and  legal  incidents  may  attach  on  such  notice  being  given.]  But 
the  plea  contains  no  statement  of  any  agreement  that  the  de- 
fendant was  to  be  a  surety  only,  or  that  the  parties  were  to 
stand  on  all  the  rights  of  prindpd  and  surety.     And  Perfect  "h. 
Muagrove  shows  that  a  surety  is  not  disdiarged  by  mere  laches, 
even  where  a  composition  was  taken  from  the  principal.     [Lord 
Campbell  C.  J.  That  proceeded  on  the  ground  of  the  surety  not 
being  prejudiced*  but  it  implies  that  if  he  were  prejudiced  he 
would  have  been  discharged.]     Nor  would  the  takbg  of  the 
new  bill  from  George  Friend  and  William  Friend  have  the 
effect  of  discharging  the  surety,  that  being  merely  a  collateral 
security ;  Pring  v.  Clarhson.  (&)     The  argument  that  the  plea 
amounts  to  a  traverse  of  the  making  of  the  note  is  founded  on 
cases  where  the  terms  were  varied  by  indorsement,  which  is  not 
the  case  here,  as  there  is  nothing  whatever  on  the  face  of  the 
instrument  to  alter  or  suspend  its  operation ;  nor  is  there  any 
thing  in  the  plea  to  show  any  agreement  between  the  parties  to 
alter  the  effect  of  the  note.     The  case  is  one  of  general  appli- 
cation and  importance,  and  if  decided  in  favour  of  the  defendant 
may  have  the  effect  of  discharging  a  vast  number  of  sureties  for 
running  accounts. 

Cur.  adv.  vuU. 


April  29.  Lord  Campbell  C.  J.  now  delivered  judgment.    We  arc 

of  opinion  that  the  plaintiff  is  entitled  to  judgment  nan  obstante 
veredicto.  The  pleas  on  which  the  defendant  has  obtained  a 
verdict,  after  stating  that  he  was  only  surety  for  George 
Friend  upon  becoming  a  party  to  the  note  merely  says,  "  all 
which  has  always  been  well  known  to  the  said  co-partneFship," 
who  are  to  be  taken  as  having  notice,  without  alleging  that 
the  note  was  delivered  by  the  defendant  to  them  as  surety  for 
George  Friend,  or  that  they  meant  to  receive  it  from  him  as 
such  surety.  Without  such  an  averment  the  pleas  are  clearly 
bad.  Consistently  with  anything  allied,  there  may  have  been 
an  express  declaration  when  the  note  was  given  that  the  defend- 
ant, although  a  surety,  was  to  be  considered  in  all  respects  liable 


(a)  22  L.  J.  Q.  B.  14. 


(b)  1  B.  &  C.  U. 
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as  a  principal.  This,  probably,  often  happens  when  a  joint  and 
several  promissory  note  is  given  to  bankers  by  two,  one  of  them 
being  a  customer  and  debtor  and  the  other  only  his  surety.  The 
hon&fide  holder  of  a  bill  or  note  cannot  be  prejudiced  in  the 
rights  which  he  primd  facie  has  according  to  the  terms  of  the 
instrument  by  knowledge  subsequently  communicated  to  him 
after  he  has  become  the  holder  of  it,  nor  even  by  knowledge 
which  he  has  at  the  time  he  takes  it,  if  there  is  no  evidence  of 
agreement  at  the  time  when  he  takes  it,  to  affect  the  rights  and 
liabilities  of  the  parties.  No  parol  evidence  can  be  received  of 
any  agreement  inconsistent  with  what  appears  on  the  face  of  the 
instrument,  as  that  a  bill  drawn  payable  at  three  months  shall 
be  payable  at  the  expiration  of  four  months ;  but  evidence  may 
be  given  by  parol  of  an  agreement  that  the  bill  is  drawn  and 
indorsed  for  a  purpose  which  is  consistent  with  the  written  in- 
strument ;  as,  for  example,  that  a  bill  is  indorsed  and  handed 
over  for  a  particular  purpose  without  giving  the  payee  the  usual 
rights  of  indorsee  of  the  bill ;  but  if  the  payee  of  a  joint  and 
several  promissory  note  is  to  be  placed  in  the  situation  of  treat- 
ing the  one  as  surety  for  the  other,  this  can  only  be  by  his  ex- 
press assent  to  do  so  when  the  note  was  delivered.  We  there- 
fore entirely  apjwove  of  the  decision  in  Fentum  v.  Pocock, 
reversing  Laxton  and  Peat  (a),  and  of  the  subsequent  decisions 
of  the  same  class,  which  impeach  the  validity  of  the  pleas  in 
question.  Bat  the  cases  in  which  it  can  be  proved  that,  at  the 
time  when  the  note  was  made,  or  the  bill  was  accepted  and 
handed  over  ta  the  payees  the  maker  or  acceptor  being  only  a 
surety;  the  payee,  knowing  this,  had  agreed  to  receive  it  from 
the  maker  or  acceptor  as  a  surety  only,  may  admit  of  a  different 
construction ;  and  consistently  with  our  judgment  it  may  be  held 
in  such  cases,  that  the  maker  or  acceptor  is  dischai^ed  by  time 
bemg  given  to  the  principal  debtor.  The  rule,  therefore,  must 
be  made  absolute. 

Bule  absolute. 
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Mr.  Field  subsequently  obtained  a  rule  calling  on  the  plain- 
tiffs to  show  cause  why  a  suggestion  should  not  be  entered 
in  this  cause,  *'  to  the  effect  that  the  promissory  note  in  the 
declaration,  and  the  third,  fourth,  and  fifth  pleas  mentioned, 
was  agreed  by  the  plaintiffi,  the  defendant,  and  George  Friend, 
should  be  made  by  the  defendant  as  surety  for  George  Friend, 
and  was  delivered  to  and  taken  and  held  by  the  plaintiffs  on 
those  terms,  pursuant  to  section  143.  of  the  Conunon  Law 


An  affidavit  in 
sapix>rt  of  an 
application  for 
leave  to  enter  a 
•uggestion 
onder  sect  143. 
of  the  Common 
Law  Procedure 
Act,lSAS,miiBt 
state  the  tacts 
to  be  soggestcd 
in  clear  and 
nnambigoons 


(a)  2  Camp.  185. 
r3 
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1853.  ^  1852,  to  one  Frost  as  tenant  from  year  to  year  conditionally; 
the  condition  being  for  the  reUnquishment  of  the  tenancy  by 
Frost  up8h  any  ckim  being  made  to  it  by  AtmorOi  or  any  one 
claiming  through  or  under  him ;  and  Frost  then  entered  upon 
the  premises  in  pursuance  of  such  agreement  The  respondent, 
OS  assignee  under  a  fiat  in  bankruptcy  subsequently  issued  against 
Atmore^  let  the  eddish  of  the  land  to  Frost  for  the  sum  of  282., 
bdng  the  amount  of  half  a  year's  rent  up  to  the  ISth  day  of 
October.  The  appellant^  on  the  12th  day  of  October,  1852, 
distrained  goods  and  chattels  upon  the  demised  premises,  and 
kept  possesion  of  the  distress  till  the  18th  of  October,  when 
the  goods  and  chattels  were  advertised  for  sale,  and  were  about 
to  be  sold  by  auction,  when  a  notice  signed  by  the  respondent 
was  served  upon  Bell  Daws,  the  auctioneer,  and  was  by  him 
communicated  to  the  appellant.     The  notice  was  intituled:  — 

**  The  Bankruptcy  Law  Consolidation  Act,  1849. 

'*  In  the  Court  of  Bankruptcy^ 

<'  In  the  matter  of  Bobert  Atmore,  late  of  Gray  wood,  in 
the  county  of  Norfolk,  miller." 

It  stated  that  a  petition  for  ac()udication  of  bankruptcy  was 
filed  in  the  Court  of  Bankruptcy,  on  the  16th  day  of  October, 
against  Robert  Atmore,  by  the  respondent,  one  of  hia  creditors 
and  that  it  was  the  intention  of  the  respondent  to  proceed  in  the 
matter  of  the  siud  petition.  It  then  required  Daws  not  to  sell 
or  otherwise  dispose  of  the  goods,  chattels,  and  efiects,  in  or 
about  the  premises ;  and  warned  him  that,  in  the  event  of  his 
selling  or  otherwise  disposing  of  the  same,  he  would  be  held 
accountable  for  such  your  wrongful  act. 

The  appellant,  in  consequence  of  having  received  the  above 
notice,  and  in  pursuance  thereof,  and  for  no  other  reason  what- 
soever, gave  up  the  possession  of  the  goods  and  chattels  dis- 
trained ;  and  the  said  arrears  of  rent  and  tithe  rent-charge  were 
not  paid  or  satisfied  by  the  distress.  On  the  23rd  October 
Bobert  Atmore  was  dedared  a  bankrupt  upon  the  above-men- 
tioned petition.  And  on  the  10th  November  the  respondent 
was  appointed  the  creditors'  assignee,  and  the  messenger  of  the 
Court  of  Bankruptcy  took  possession  of  the  goods  and  chattels. 
On  the  16th  November,  1852,  the  respondent  verbaHy  pro- 
mised the  appellant  that  the  arrears  of  rent  and  tithe  rent-chazge 
should  be  paid  on  the  day  after  the  goods  and  chattels  of  Atmore 
should  be  sold.  On  the  same  day  the  appellant  again  distrained 
the  goods  and  chattels  upon  the  premises  for  the  said  rent  and 
tithe  rent-charge,  of  which  the  respondent  on  the  same  day  had 
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notice*  On  the  17th  November  the  goods  and  chattels  distnuned         1853. 
were  advertised,  and  were  about  to  be  sold  by  auction  by  Bell        ba«w  ' 
Daws  as  agent  of  the  respondent,  when  the  appellant  ^ve  both       ^^  «. 
of  them  notice  that  2SL  were  due  to  him  for  half  a  year^  rent  at 
Michaelmas.   The  auctioneer,  by  the  direction  of  the  respondent, 
notwithstandmg,  sold  the  goods  and  chattels,  and  paid  over  to 
the  respondent  the  proceeds,  being  upwards  of  30/1,  after  de- 
dacting  the  expenses  of  the  sale. 

The  appellant  contended  that  he  was  entitled  to  the  judgment 
of  the  Court  upon  three  grounds, 

1.  That  the  second  distress  was  legal,  and  avaikble  lor  the 
same  sirear  of  rent;  and  tiiat  the  respondent,  having  sold  after 
notice  of  such  second  distress,  and  of  the  appellant's  claim  for 
rent,  was  legally  liable  to  pay  the  appellant  the  amount  due  to 
him  for  rent« 

2.  That  the  respondent  was  liable  to  pay  the  sums  due  for 
rent  and  tithe  rent-charge  by  virtue  of  his  promise  made  to  the 
appellant  on  the  16th  November  last ;  and, 

3.  lliat  under  the  act  or  acts  of  Parliament  now  in  taete 
concerning  bankrupts,  the  appellant  was  entitled  to  recover  the 
said  half  year's  rent  and  tithe  rent-charge. 

The  judge  decided,  1.  that  the  second  distress  was  illegal ; 
and  that,  therefore,  the  appellant  was  not  entitled  to  recover 
upon  the  first  ground;  and  2.  that  the  respondent's  promise 
of  the  16th  November,  1852,  not  being  in  writing,  was  not 
binding  upon  the  respondent;  and  that  the  appellant  was  not 
entitled  to  recover  upon  the  second  ground ;  and  the  judge 
accordingly  determined  the  said  aetion  in  the  respondent's 
favour. 

The  judge  did  not  notice  in  his  judgment  the  third  point 
nrged  on  behalf  of  the  appellant. 

The  judge  also  held  that  there  was  no  eviction  of  Bobert 
Atmore  by  the  appellant  from  the  premises  or  any  part  of 
them. 

The  question  for  the  opinion  of  the-  Court  is^  whether  the 
appellant  is  entitled  to  recover  from  the  respondent  the  said 
earns  of  281.  and  1/.  9^.,  or  either  of  them? 

Mr.  Worlledge  for  the  appellant.  The  question  is,  whether 
the  second  distress  was  legal;  and  it  is  submitted  that  it 
was.  If  a  landlord  capriciously  and  of  his  own  head  abandons 
&  distress  which  he  has  made,  he  cannot  distrain  a  second  time 
for  the  same  arrear  of  rent ;  but  if  he  abandons  the  distress 
at  the  instance  of  the  tenant  he  may  distrain  again.  In 
the  present  case,  he  was  induced  to  abandon  the  first  distress 
by  the  threat  of  thd  tenant     [Pollock  C.  B.     The  threat  was 
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'^^^^'  ^  an  idle  one.  A  landlord  ought  [to  know  Ms  right ;  and  if  he  is 
Baooe  frightened  by  the  threats  of  his  tenant  he  has  only  himself  to 
^,  ^'  blame.     Can  it  be  contended  that  if  the  tenant  said  to  his  land- 

lord,  "  You  have  no  right  to  distrain  ;  if  you  do>  you  will  do  so 
at  your  peril,"  and  the  landlord  abandons  the  distress,  he  can 
afterwards  distrain  again  ?]  If  the  tenant  induces  the  landlord 
by  any  means  whatever  to  withdraw,  a  second  distress  may  be 
lawfully  made.  In  Lear  v.  Edmonds  (a),  where  a  plea  to  an 
action  for  use  and  occupation,  averring  that  the  plaintiff  had 
distrained  goods  of  sufficient  value  to  satisfy  the  rent  sued  for, 
was  held  bad  on  special  demurrer  for  not  showing  that  the  rent 
was  satisfied,  Abbott  J.  observed,  **  If  the  goods  had  been  re- 
linquished at  the  request  of  the  party,  then  the  distress  would 
not  operate  as  a  bar."  Here  the  landlord  withdrew  in  conse- 
quence of  receiving  the  notice,  which  was  tantamount  to  a  re- 
quest. In  Lingham  v.  Warren  (Ji)  a  similar  plea  in  bar  was 
j^eaded  to  an  avowry,  and  was  held  bad  on  the  authority  of 
Lear  v.  Edmonds.  [^Pollock  C.  B.  I  do  not  see  what  bearing 
Lear  v.  Edmonds  had  on  the  case.  In  Lear  v.  Edmonds  the 
action  was  for  use  and  occupation ;  and  although  the  plea  stated 
that  a  distress  had  been  made,  it  did  not  show  what  alone  was 
an  answer  to  such  an  action,  that  the  rent  had  been  satisfied. 
But  it  does  not  follow  that  in  replevin,  where  the  landlord  has 
proceeded  by  distress,  it  is  not  an  answer  to  say  that  he  had 
already  distrained  for  the  same  rent.]  Tha  same  case  was  fol- 
lowed in  Htidd  v.  Ravenor  (c),  which  was  also  in  replevin,  [/'o/- 
locA  C.  B.  I  observe  that  Richardson  J.  says  in  his  judgment, 
*'  For  anything  that  appears,  the  former  distress  may  have  been 
relinquished  in  kindness  to  the  tenant."  That  case,  therefore, 
does  not  seem  quite  an  authority  for  the  present  one. — Parke  B. 
That  case  cannot  be  right  to  its  full  extent  The  judgment  of 
Richardson  J.  is  the  only  ground  on  which  it  can  be  supported. 
The  Court  seems  to  have  confounded  a  second  action  with  a 
second  distress. — Martin  B.  The  rule  is  laid  down  clearly  in 
Com.  Dig.  Distress  (A.  1.),  ''A  man  cannot  take  two  distresses 
for  the  same  rent :  for  it  was  his  folly  that  he  did  not  take  suf- 
ficient at  first"]  In  Dawson  v.  Cropp  (d)  the  Court  of  Com- 
mon Pleas,  in  deciding  that  trover  lay  against  a  landlord  who 
makes  a  second  distress  for  rent  when  he  might  have  taken 
enough  at  the  first,  or  where  he  voluntarily  abandoned  the  first, 
recognised,  or  at  least  expressly  abstiuned  from  impugning,  the 
authority    of  Lingham    v.    Warren    and   Hudd  v«   Ravenor. 

(a)  1  B.  &  Aid.  157.  (c)  2  B.  &  B.  662. ;    S.  C.  5 

ih)  2  B.  &    B.    36. ;    S.  C.    4      B.  Moore,  542. 
B.  Moore,  409.  (d)  1  C.  B.  961. 
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[Parke  R  '  It  is  a  mistake  to  represent  the  appellant  aa  with-  1853. 
drawing  at  the  request  of  the  tenant.  The  party  who  gave  the  Baogb 
notice  which  induced  him  to  retire  was  not  the  tenant.     He  v. 

was  merely  a  creditor  of  the  tenant  at  the  time.]  He  after- 
wards became  his  assignee^  and  it  is  not  competent  for  him  to 
say  that  the  claim  which  he  then  set  up  was  unfounded.  [^Mav'^ 
tin  B.  The  case  in  short  amounts  to  this ;  the  landlord  dis^ 
trains ;  a  stranger  says  to  him,  I  am  going  to  buy  these  goods, 
so  go  out.  The  landlord  goes  out  accordingly,  and  now  claims 
to  distnun  a  second  time.  The  case  is  too  clear  for  argument. — 
Parke  B.  If  the  appellant  has  any  claim,  it  is  not  for  money  had; 
and  received,  which  is  the  form  in  which  this  claim  seems  to  bo 
shaped,  but  for  pound  breach.  I  am,  however,  strongly  of  opinion 
that  he  had  no  right  to  dbtrain  a  second  time.  It  is  clear  that 
the  daim  cannot  be  supported  on  the  ground  of  a  promise  made  by 
the  re^ndent  to  pay  the  debt  of  another  person ;  for  there  is  no 
note  in  writing  and  no  consideration.]  [His  Lordship  referred, 
in  the  course  of  the  argument,  to  Hutekim  v.  Chambers,  (a)] 
Mr.  Ckaaby^  for  the  defendant,  was  stopped  by  the  Court. 

Pollock  C.  B.  The  Court  is  clearly  of  opinion  that  the  ap- 
peal must  be  dismissed;  but  as  they  wish  to  examine  some 
of  the  authorities  which  have  been  cited,  they  defer  giving 
judgment 

Cut.  adv.  vult 

On  a  subsequent  day  Pollock  C.  B.  delivered  the  following 
jodgment.  His  lordship,  after  recapitulating  the  facts  of  the 
case  as  above  stated,  proceeded  as  follows : — 

We  are  of  opinion,  in  the  first  place,  that  if  we  look  to  the 
fonn  of  the  case,  the  plaintiff  has  not  shaped  it  as  he  ought 
to  hsTe  done ;  for  his  claim  was,  really,  not  for  rent  or  for 
money  had  and. received,  but  for  pound  breach.  But,  with^ 
out  giving  judgment  on  that  ground,  for  we  are  unwilling  to 
hold  the  parties  strictly  to  matters  of  form  in  the  County  Court, 
we  are  of  opinion  that,  on  the  merits,  the  learned  judge  decided 
the  case  rightly. 

The  question  is«  Whether  the  second  distress,  which  was  made 
on  the  16th  November,  was  a  lawful  distress?  There  is  nothing 
more  dear  than  this,  that  a  person  cannot  twice  distrain  for  the 
same  rent  K  he  .has  had  an  opportunity  of  levying  the 
amount  by  the  first  distress,  it  is  vexatious  in  him  to  distrain  a 
second  time,  unless  there  be  some  legal  ground  for  doing  so ;  as, 
for  instance,  in  the  case  put  by  Lord  Mansfield  (&) :  if  there  has 

(a)  1  Burr.  679.  (ft)  1  Burr.  689. . 
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1853.        been  some  mistake  as  to  the  value  of  the  goods,  and  the  landtoid 
Bagos       fairly  supposed  the  distress  to  be  of  the  proper  value,  and  he  after- 

V. wards  found  it  to  be  insufficient,  he  then  might  distnun  for  the 

remainder;  or,  if  the  tenant  has  done  anything  equivalent  to  say- 
ing *'  forbear  to  distrain  now,  and  postpone  your  distress  to  some 
other  time  ;**  then  the  landlord  might  make  a  distress  a  second 
time.     But  if  there  is  a  fur  opportunity,  and  there  is  no  law- 
ful cause  why  he  should  not  make  out  the  payment  of  the 
rent  by  reason  of  the  first  distress,  it  is  his  business  to  make  it 
out  by  the  first  distress,  and  he  cannot  distrain  again*     It  ia  not 
a  question  whether  he  might  maintain  an  action  for  use  and  oc- 
cupation.   One  of  the  cases  cited  (a)  implies  to  that,  and  shows 
that  a  levy  by  distress  is  no  answer  to  such  an  action,  unless  the 
rent  be  satisfied  by  it*     The  principle  on  which  a  man  cannot 
distrain  twice  is,  that  he  must  not  twice  vex  the  tenant  by  the 
exercise  of  his  summary  remedy.  The  question  in  thia  case  comes 
simply  to  this,  whether  the  notice  that  was  given  by  the  peti- 
tioning creditor,  who,  at  the  time,  had  no  interest  whatever, 
to  the  landlord,  to  desist  from  selling  on  the  first  distress,  was  an 
excuse  for  his  abstaining  from  exercising  the  power  of  distress. 
We  are  all  of  opinion  that  it  was  not ;  that  it  was  a  mere  idle 
threat,  which  he  might  and  ought  to  have  disregarded.    It  ia 
wrong  to  say  this  was  done  by  the  act  of  the  tenant ;  for  at  the 
time  when  the  defendant,  through  his  agent,  made  the  statement 
that  he  would  bring  an  action  for  the  seizure,  he  had  no  interest 
whatever  in  the  subject-matter ;  and  we,  therefore,  consider  this 
as  a  mere  idle  threat  from  a  stranger  who  had  no  power  to  inter- 
fere with  the  distress.    The  landlord  ought  to  have  gone  on  and 
distrained ;  and,  if  he  had  done  so,  he  would  have  worked  out 
the  payment  of  the  debt ;  therefore  he  had  no  right  to  distnun 
a  second  time.     We  think  the  judge  was  right  in  that  respect 

We  also  think  his  opinion  right  on  the  second  point,  respect- 
ing the  parol  promise  made  by  the  defendant.  The  defendant 
was  not  liable,  because,  in  the  first  plaoe,  it  being  the  debt  of 
another  person,  as  it  clearly  was,  the  law  requires  that  it  should 
be  in  writing ;  in  the  seeond  place,  the  promise  could  not  have 
been  binding,  unless  there  had  been  a  good  consideration  for  it; 
and  thero  was  no  good  consideration  for  it  here.  We  are  of 
opinion  the  appeal  should  be  dismissed,  and  the  judgment  of 
^he  County  Court  affirmed  with  costs. 

Attorneys,  Sismey  ;  and  Trinder  ^  Eyre. 

(a)  Lear  y.  JSdmonds^  1  B.  &  Aid.  157. 


THE  COMMON  LAW  BEFORTS.  291 

EMMET  V.  TOTTENHAM.  ^^3^ 

Coram  POLLOGK  C.B,,  AlDSBSON  B.,  PlATT  B.,  and  MabTIN  B.     Exchequer. 
m  ^  ^  May  24  &  25. 

IHE  deckiaticMi  was  on  a  bill  of  exchange  drawn  by  one  w.,  the  holder 
Coghlan  on,  and  accepted  by  the  defendant,  and  alleged  to  ch^ge^p^pi^^^^ 
We  been  indorsed  by  Coghlan  to  the  plaintiff.  to  R.  to  procure 

Pleas,  nUer  (diof  1.  a  traverse  of  the  indorsement ;  and  2.  a  ^^Dto rae on 
denial  that  the  plaintiff  was  the  holder.  it.  £.,  at  R-'s 

Upon  the  trial,  at  the  last  Spring  Assizes  at  Maidstone,  before  gented  to  doVo; 
Alderson  B.,  it  appeared  that  Coghlan  had  got  the  bill  dis-  ^hereupon  B., 
counted,  which  then  had  come  to  the  hands  of  Mr.  Walker,  asked  w.  for 
and  had  been  found  among  his  papers  at  his  death.     His  ex-  ^®  ^^^ndTm  * 
ecotor.  Dr.  Walker,  being  desirous  of  recovering  the  amount  mediately  re- 
dae  upon  it,  but  unwilling  to  bring  an  action  in  his  own  name,  ^holwiid  E.^' 
applied  to  Mr.  Bickards,  an  attorney,  to  take  steps  for  putting  might  have  it 
the  bill  in  suit  in  the  name  of  another  person.     At  Bickard's  wan^?. 
request,  the  plaintiff  consented  to  sue ;  upon  which,  and  before  T**®^*!^  ^SS' 
action  brought,  Bickards  called  on  Dr.  Walker,  told  him  of  the  possession  till 
arrangement  with  the  plaintiff,  asked  him  for  the  bill,  at  once  ^y^\i,at 
took  a  copy  of  it,  saying  he  wanted  such  copy  to  enable  the  the  plaintiff 
pUintiff  to  sue,  and  then  returned  the  bill  to  Dr.  Walker,  tell-  ^^  ^he  had 
ing  him  to  keep  it  in  his  own  possession,  as  it  would  be  safer  not  either  pro- 
there,  until  the  plaintiff  wanted  it ;  to  which  Dr.  Walker  replied  ^^siu)n^of 
that  the  plidntiff  might  have  it  at  any  time  he  wanted  it     The  the  bill,  either 
bill  continued,  until  its  production  at  the  trial,  in  Dr.  Walker's  his  agent. 
poesessioD.    It  was  contended  upon  these  facts  that  the  plaintiff 
had  no  title  to  sue.     The  jury  found  for  the  plaintiff,  but  the 
learned  judge  gave  the  defendant  leave  to  enter  a  nonsuit. 

Mr.  Bramwell  having  in  Easter  Term  obtained  a  rule  accord- 
ingly, 

Mr.  Montagu  Chambers  and  Mr.  Lush  now  showed  cause. 
The  defendant  cannot  set  up  ihtjtts  tertii  in  such  a  case  as  this. 
Whether  the  plaintiff  had  any  property  in  the  bill  or  not  is  im- 
materiaL  [Martin  B.'  Certainly ;  if  he  had  possession  of  it. 
But  if  he  has  neither  property  nor  possession,  he  cannot  sue.  In 
0(0,  y.  Chesterfield  (a)  the  action  was  brought  upon  a  cheque 
for  500/.,  which  had  belonged  to  the  late  Mr.  Crockford,  but 
which  fell  into  the  hands  of  a  man  who,  not  wishing  to  sue  upon 
it  himself,  asked  Grill  to  lend  his  name  for  that  purpose.  Gill 
consented;  but  he  never  interfered  further:  he  never  had  the 
cheque  in  his  possession,  and  he  had  nothing  whatever  to  do 
with  the  action,  beyond  lending  his  name.  Lord  Cranwortk, 
then  Mr.  Baron  Rolfe,  before  whom  the  cause  was  tried,  non- 
suited the  plaintiff;  and  this  Court,  upon  motion,  held  the  non- 

(a)  Not  reported. ' 
X  2 
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Buit  right.]  This  case  differs  from  the  one  referred  to:  for 
the  handing  of  the  bill  by  Dr.  Walker  to  Bickards^  on  the  occa- 
sion of  the  copy  being  made,  was  a  delivery  of  it  to  the  plain- 
tiff,—  Kickards  being,  for  this  purpose,  the  phiintifrs  i^nt; 
and  from  the  moment  that  Rickards  returned  it  to  Dr.  Walker, 
the  latter  held  it  as  the  pluntiff 's  agent.  It  is  dear  that  if  Dr. 
Walker  had  handed  the  bill  to  the  plaintiff,  he  would  have  been 
entitled  to  sue.  [^Martin  B.  He  would  in  that  case  have  been 
the  actual  holder.]  Here  he  was  constructively  so.  Walker  was 
bound  to  produce  the  bill  whenever  the  plaintiff  required  it.  The 
distinction  is  simply  between  actual  and  constructive  possession. 
[Alderson  B.  By  the  law  merchant,  a  bill  passes  by  deliveiy: 
here,  you  say,  it  passes  by  a  right  to  delivery.  Is  there  anj 
authority  for  such  a  refinement  ?]  Lyiaght  v.  Bryant  {a)  is 
such  an  authority.  There,  one  of  two  partners  indorsed  a  bill  of 
exchange  in  the  name  of  the  firm,  and  placed  it  among  the  secu- 
rities which  he  held  as  the  agent  of  one  of  the  creditors  of  the 
firm,  without  communicating  the  fact  to  him ;  and  the  Court 
held  that  the  bill  was  well  indorsed.  [They  referred  to  Story 
on  Bills,  p.  202.,  and  Marston  v.  AUen.  {b)  ] 

Mr.  Bovill  (Mr.  BramweU  with  him)  in  support  of  the  rule.  The 
cases  of  Gill  v.  Lord  Chesterfield  and  Sainsbury  v.  JParkinson  (c) 
are  precisely  in  point.  The  bill  was  never  transferred  to  the 
plaintiff,  and,  consequently,  he  never  became  the  holder  of  it 
[They  were  then  stopped  by  the  Court] 


Pollock  C.  B.  I  do  not  think  that  the  Court  entertains 
much  doubt  on  the  question.  We  are,  perhaps,  going  a  step 
further  than  we  did  in  Gill  v.  Chesterfield  and  SatwAury  v. 
Parkinson.  We  shall  consider  our  judgment;  and  in  the 
meantime  the  plaintiff  may  condder  whether  he  would  like  to 
carry  the  case  to  the  Exchequer  Chamber  by  bill  of  exceptions. 

Aldebson  B.  It  may  be  taken  that  the  Court  rules  that 
there  must  be  an  actual  holding,  either  by  the  party  himself,  or 
by  his  agent.  Cur.  adv.  vult. 

Pollock  C.B.  delivered,  on  the  following  day,  the  ju^ment  of 
the  Court : 


[a)  9  C.  B.  46. 

fft^  8  M.  &  W.  494. 
;)  Reported  in  the  18th  volume 
of  the  Law  Times,  p.  198.,  at  nin 
prhu^  and  p.  227.,  upon  motion  in 
Dane.  The  action  was  on  a  pro- 
missory note  by  indorsee  against 
maker,  and  one  of  the  pleas  tra- 
versed the  indorsement  to  the  plain- 
tiff. At  trial  before  Pollock  C.  B., 
at  the  sittings  in  London,  after 
Michaelmas  Term,  1851,  the  plaintiff 


was  called,  and  he  stated,  aooording 
to  the  note  of  hts  evidence,  which 
his  lordship  now  read,  ^The  bill 
was  not  indorsed  to  me  before  it 
became  due,  or  at  any  time ;  but  I 
allowed  my  name  to  be  used.  I  saw 
the  attorney ;  I  have  nothing  to  do 
with  the  costs.**  His  lordship  held 
that  there  had  been  no  indorsement 
to  the  plaintiff^  and  the  Court  after- 
wards ^Hilary  Term,  1852)  sup- 
ported his  ruling. 
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We  are  of  opinion  that  the  rule  shonld  be  made  absolute  1853. 
to  enter  the  verdict  for  the  defendant  upon  the  second  and 
third  issues,  giving  the  plaintiff  liberty,  if  he  thinks  fit,  to  give  ^  _^ 
up  the  verdict  on  the  other  issues  and  be  nonsuited,  if  he  desires 
the  rule  to  be  so  moulded.  Whether  this  would  be  of  any  ser- 
vice to  him,  the  plaintiff  will  be  advised :  we  hold  out  no  expec- 
tation that  it  will  be  of  any  benefit. 

The  ground  upon  which  we  have  come  to  this  conclusion 
18  that,  in  point  of  law,  a  person  who  has  no  interest  in,  or 
possession  of  a  bill  of  exchange  is  not,  in  our  opinion,  entitled 
to  maintain  an  action  upon  it ;  and  the  pleas  that  this  bill  was 
not  indorsed  to  the  plaintiff,  and  that  he  was  not  the  holder  of 
the  bill,  were  made  out  in  point  of  fact  at  the  trial.  It  is 
jmnecessary  to  do  more  than  to  refer  to  the  case  of  Gitl  v. 
Lord  Chesterfield  {a),  and  to  the  case  of  Sainsbury  v.  Parkin- 
foa(i),  which  was  tried  before  me,  to  establish  the  propo- 
ation  upon  which,  in  our  judgment,  this  case  should  turn.  It 
was,  however,  argued  that,  in  this  case,  the  plaintiff,  though  he 
certainly  had  no  actual  possession,  had  constructive  possession 
or  possession  by  his  agent ;  but  we  are  of  opinion  that  Bick- 
ards  was  not  his  agent,  nor  was  Dr.  Walker  his  agent.  It  would 
be  really  confounding  matters  which  are  entirely  different,  if  wo 
were  to  hold  that  there  was  any  evidence  that  Walker  was  his 
agent  Walker  was  not  his  agent ;  nor  was  Bickards  his  agent 
The  plaintiff,  in  truth,  was  their  agent ;  and  there  is  no  reason 
why  we  should  refine  and  make  nice  distinctions  to  give  effect  to  a 
transaction,  because,  for  some  reason,  it  was  determined  to  keep 
some  matter  out  of  the  view  of  the  jury,  or  to  keep  some  person  in 
the  back  ground  who  was  desirous  not  to  be  forthcoming.  There 
was  no  evidence  of  any  possession  of  any  sort  on  the  part  of 
Eimnet ;  and  it  b  quite  dear  he  had  no  interest  We  are,  there- 
fore, of  opinion,  that  he  was  not  entitled  to  sue.  The  rule,  there- 
fore, will  be  made  absolute,  subject  to  the  alternative  we  have 
mentioned,  if  the  plaintiff  thinks  it  would  be  any  benefit  to  him. 

Kule  absolute. 

His  Lordship  subsequently  added:  There  has,  no  doubt, 
been  considerable  laxity  on  the  subject  of  bills  of  exchange,  in 
supposing  that  anybody  might  be  made  a  plaintiff  without  any 
pretence  to  the  title  or  possession ;  but,  when  the  matter  comes 
to  be  looked  into,  it  is  not  supported  by  any  authority. 

Ald£rson  B.  It  is  a  bad  thing  to  get  rid  of  the  simplicity 
of  the  law,  that  the  party  who  is  the  holder  should  hold. 

Attorneys,  JEmmett;  and  Randall  |f  Bitches. 

(a)  See  ante^  p.  291.  (5)  See  ante,  292.  n.  (c). 
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1853. 
^^ 1 ' 

MOFFATT  V.  DICKSON, 

i 

Coram  Jeqvis  C.  J.,  Maitle  J.,  Cbesswell  J.^  and 
^^P^l"  Talfoued  J. 

Mcuf  25.  A 

The  Lunatic  jfVCTION  by  an  architect  against  the  clerk  to  visiting  justices^ 

(8^&TvieL '  tinder  the  Lunatic  Asylum  Act,  upon  a  contract  to  supply 

c.  126.)  em-  plan  and  estimates,  &c.  for  an  asylum. 

mtterof  vtsit"  Declaration  stated.  In  the  first  count,  that  the  plaintiff  com- 
ing justices  (to  plained  of  William  Dickson,  who  before,  and  at  the  time  of  the 
by  the  clerk)  commencement  of  this  suit,  had  been  and  was  duly  nominated  and 
to  procure,  appointed,  and  was  accordingly  then,  and  still  is,  according  to  the 
detennine  upon  force,  form,  and  effect  of  the  several  statutes  hereinafter  men* 
contracts  and  ^iQ^g  J  clerk  to  the  committee  of  visitors  actins:  under  and  by  vir- 

plans  lor,  and  o  ^ 

to  contract  for 

the  erection  of, 

asylums.    They  are  directed  to  submit  to  Quarter  Sessions  such  plans  and  contracts  as  are  agreed 

upon,  and  which,  if  the  Quarter  Sessions  approTe,  are  to  be  submitted  to  the  oommisrioners  in 

lunacy,  and  subsequently  to  the  secretary  of  state,  but  are  not  to  be  carried  into  execution  irithoot 

his  consent ;  and  the  justices  are  authorised  to  levy  rates  for  the  purposes  of  the  act. 

In  an  action  against  the  clerk,  the  declaration  alleged  an  agreement  between  the  committee  and 
the  plaintiff,  by  which,  in  consideration  that  he  would  render  his  seryices  in  examining  the  site  of 
a  proposed  asylum,  and  preparing  the  requisite  probationary  drawings  for  die  approved  of  dk  com- 
mitiee;  and  all  other  drawings  or  documents  required  to  be  aubmitled  to  the  commissioacra,  &Cn 
and  would  subsequently  prepare  the  working  drawings  and  estimates  for  an  asylum,  the  conunittee 
would  pay  him  a  certain  sum. 

Averments  that  the  plaintiff  did  render  his  seryices,  &c.,  and  did  prepare  the  reqnistte  proba- 
tionary drawings  for  the  approval  of  the  committee,  and  hath  always  been  ready  and  willing  to 
prepare  all  other  drawings  and  documents  required,  &c.  Breach,  that  the  committee  would  not 
suffer  him  to  proceed  to  complete  the  agreement,  and  prevented  him  from  so  doing,  and  diaohaiged 
him  from  any  further  performance  of  it,  whereby  &c. 

Pleas,  1.  Non-assumpsit  2.  That  the  plaintiff  did  not  prepare  the  requisite  probationary  draw- 
ings. 3.  That  he  did  not  prepare  the  working  drawings.  4.  That  witfiin  a  reasonable  time  he 
did  not  prepare  the  requisite  probationary  drawings  for  the  approval  of  the  committee.  5.  That  a 
reasonable  time  had  elapsed  within  which  he  prepared  certain  drawings  for  their  approval,  but  they 
were  not  approved  by  the  committee,  and,  on  the  contrary,  were  disapproved  and  rejected ;  and 
that,  save  as  aforesaid,  he  prepared  no  drawings  for  their  approval 

Held,  1.  (on  demurrer),  That  the  third  plea  was  bad. 

At  the  trial,  a  resolution  of  the  committee  was  proved  to  have  been  communicated  to  the  plain- 
tiff, by  which  they  agreed  that  he  should  be  paid  the  sum  stated  for  his  services  in  examining  the 
site,  &c.,  and  preparing  plans,  &c,  as  alleged  in  the  declaration.  It  was  proved,  also,  that  he  pre- 
pared certain  plans,  which  they  rejected,  refusing  to  let  him  proceed  further.  The  verdict  passed 
for  the  plaintiff. 

On  a  rule  to  enter  the  verdict  for  the  defendant  on  the  first,  second,  and  fifUi  pleas, 

Hdd,  2.  That  there  was  a  variance  in  the  proof  of  the  promise  as  pleaded,  in  which,  however, 
(the  point  not  having  been  taken  at  the  trial)  the  Court  permitted  an  amendment,  "that  the  plain- 
tiff should  be  paid  under  and  according  to  the  statute.*' 

Heldf  S.  That,  on  the  second  plea,  the  verdict  must  be  entered  for  the  plidntiff,  the  term  "  pro- 
bationary drawings"  meaning  drawings  to  be  approved  of  by  the  committee. 

Heldy  4.  That,  on  the  fifth  plea,  the  verdict  must  be  entered  for  the  defendant 

Held,  5.  On  motion  for  judgment,  non  obstante  veredicto,  on  the  fifth  plea,  that  the*  plea  was 
good. 

Held,  6.  That,  the  contract  being  entire,  the  plaintiff  could  not  recover  on  the  common  counts. 

Semble,  the  declaration  was  bad,  for  not  alleging  that  the  drawings  were  approved  of  by  the 
committee. 

Qucere,  whether  the  committee  could  have  made  a  contract  binding  the  county  to  pay  for  plana 
they  did  not  approve  of ;  or  whether,  assuming  that  they  cmdd,  their  breach  of  it  would  be  an  act 
for  which  the  county  would  be  liable ;  or  whether,  supposing  the  plaintiff  had  any  right  of  action 
against  the  clerk,  as  representing  the  county,  he  could  enforce  it  by  action,  proceeding  upon  the 
judgment  by  nuindamus ;  or  whether  the  only  remedy  would  be  mandatnust 
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tue  and  io  pnmiance  of  a  certain  act  of  Parliament,  made  and        1853. 
passed  in  a  eeseion  of  Parliament  held  in  the  eighth  and  ninth      mowatt 
yean  of  the  reign  of  her  Majesty,  Queen  Victoria,  intituled,  **  An  «» 

Act  to  amend  the  laws  for  the  proviaion  and  regulation  of  lunatic 
asylams,  for  conntiea  and  boroughs,  and  for  the  maintenance 
and  care  of  pauper  lunatics  in  £ngland ;"  and  of  a  certain  other 
act  of  Parliament^  made  and  passed  in  a  session  of  Parliament 
held  in  the  ninth  and  tenth  years  of  the  reign  of  her  Majesty, 
Queen  Victoria,  intituled  *^  An  Act  to  amend  the  law  re^ 
8pectiiig  lunatic  asylums,  and  the  care  of  pauper  lunatics  in 
England : "  and  of  a  certain  other  act  of  Parliament,  made  and 
passed  in  a  sesaion  of  Parliament,  held  in  the  tenth  and  eleventh 
years  of  the  reign  of  her  Majesty,  Queen  Victoria,  intituled, 
^  An  act  for  the  amendment  of  the  laws  relating  to  the  provision 
and  regulation  of  lunatic  asylums,  for  counties  and  boroughs  in 
England,"  and  who  has  been  summoned  to  answer  the  said 
William  Moffatt,  according  to  the  force,  form,  and  effect  of  the 
said  statutes :  For  that  whereas,  after  the  passing  of  the  said 
eevend  statutes  above  mentioned,  and  acccoding  to  the  force, 
fonn>  and  effect,  and  in  pursuance  thereof,  a  committee  of 
mtors  had  been  appointed  and  elected  for  the  visitation,  man- 
agement, providing,  and  erecting  of  an  asylum  for  the  pauper 
lanatics  of  the  county  of  Northumberland;  and  tiiereupon,  by  a 
certain  agreement  then  made,  by  and  between  the  said  plaintiff 
and  the  said  committee  of  visitors,  by  virtue  and  in  pursuance 
of  the  said  several  statutes  above  mentioned,  it  was  agreed  that, 
in  conaderation  that  the  said  pliuntiff  would  render  his  services 
as  an  architect,  in  examining  the  site  of  the  proposed  lunate 
asylum,  for  the  pauper,  lunatics  of  the  said  county  of  Northum- 
berland, and  preparing  the  requisite  probationary  drawings  for 
the  approval  of  the  said  committee  of  visitors,  and  all  other 
drawings  and  documents  required  to  be  submitted  to  the  com- 

(a)  8  &  9Yict.  C.  126.  Secta.  3  and  28.  The  committee  shall  submit  all 
4.  direct  tppointment  of  a  committee  plans  and  contracts  which  may  be 
of  joatices  to  superintend  the  erect-  mtended  to  be  adopted  to  the  com- 
ing of  asylums,  to  be  called  the  com-  missioners  in  lunacy,  who  shall  make 
miUee  of  Ttsitors.  Sect.  16.  The  inquiries  thereto  and  report  thereon 
coDunittee  may  sue  and  be  sued  in  to  one  of  the  secretaries  of  state* 
the  Dame  of  their  clerk.  Sect  17.  and  the  estimates  shall  be  submitted 
The  committee  shall  procure,  ez-  to  such  secretary  of  state;  and  no 
unine,  and  determine  on  plans  and  such  plans,  contracts,  or  estimates 
estimates  of  and  contracts  for  build-  shall  be  accepted,  executed,  or  car- 
ing asjlums  t  provided  that  they  shall  ried  into  effect  until  approved  of  by 
niport  to  the  quaii^  sessions  of  the  him.  Sect.  33.  To  pay  the  expenses 
plans  estimates,  and  contracts  which  incurred  for  the  purposes  of  the  act, 
shall  have  been  asreed  upon ;  and  the  justices  may  make  rates,  and 
which  shall  be  sub^t  to  tne  appro-  the  expenses  shall  be  paid  by  the 
botion  of  the  quarter  sessions.  Sect,  treasurer. 
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1853.        missioners  in  lunacj,  and  afterwards  to  tbe  secretary  of  state, 
MoFFATT      Accof^u^g  to  the  said  several  statutes  above  mentioned  in  that 
V,  behalf  nmde  and  provided^  and  subsequently  would  prepare  the 

whole  of  the  working  drawings,  estimates,  and  spedfications 
for  an  asylum  to  contain  200  pauper  lunatics  aud  patients; 
the  said  committee  of  visitors  for  the  visitation,  management, 
providing,  and  erecting  of  such  asylum,  as   in   that  behalf 
aforesaid,  agreed  with  the  said  plaintiff,  that  [they  would  pay 
him  (a)]   the   sum   of  4371   lOs.  (^ould  be  paid  to  him)^ 
And  the  sidd  plaintiff  avers,  that  although  he  did  aflterwards  and 
before  this  suit  render  his  services  in  examining  the  site  of  the 
proposed  lunatic  asylum,  and  did  prepare  the  requisite  probar 
tionary  drawings  for  the  approval  of  the  said  committee  of 
visitors,  and  hath  always  been  ready  and  willing  to  prepare 
all  other  drawings  and  documents  reqmred  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary 
of  state  as  in  that  behalf  aforesud  mentioned,  and  subsequently 
to  prepare  the  whole  of  the  working  drawings,  estimates,  and 
specifications  for  an  asylum  for  two  hundred  pauper  lunatics 
and  patients,  of  all  which  premises  the  said  committee  of  visi- 
tors had  due  notice.     Yet  the  said  plaintiff  in  fact  saith,  that 
the  said  committee  of  visitors  did  not,  nor  would  permit  or 
suffer  the  said  plaintiff  to  proceed  to  complete  the  said  agree- 
ment, and  then  wholly  hindered  and  prevented  him  from  eo 
doing,  and  then  wrongfully  discharged  him  from  any  further 
performance  or  completion  of  the  said  agreement  and  promise, 
whereby  the  siud  plaintiff  hath  lost  and  been  deprived  of  the 
profits  and  advantages  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  the  completion  of  the  8«d 
works. 

Second  count : — That  whereas  also  the  said  committee  of  via- 
tors heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  were 
indebted  to  the  said  plaintiff  in  the  sum  of  600L,  for  the  work 
and  labour,  care,  diligence,  and  attendance  by  the  said  plaintiff 
done,  performed,  and  bestowed  as  an  architect  in  and  about  the 
examining  divers  sites  for  buildings  and  the  drawing  divers 
plans,  elevations,  and  sections  of  buildings  for  the  said  oom- 
'  mittee  of  visitors  at  their  request,  under  and  in  pursuance  of  the 
said  several  statutes  above  mentioned,  and  in  and  about  divers 
other  works  for  the  said  committee  of  visitors  at  their  request, 
under  and  in  pursuance  of  the  said  several  statutes  above  men- 
tioned, and  for  divers  journeys  and  attendances  of  the  said 

(a)  Originallj  tbe  declaration  in-  leave  of  the  Court :  omitting  the  for- 

eluded  the  words  in  brackets,  and  mer  and  substituting  the  latter.  See 

not  the  words  in  parentheses ;  but  judgment  on  Uie  rule  to  enter  Ter- 

aaer  verdict  it  was    amended   by  diet  for  defendant^ /nw/,  300. 
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plabtiff  in  and  abbot  the  bosineaB  of  the  said  committee  of  Tiai*         18^3. 
tors  at  their  request,  under  and  in  pursuance-  of  the  said  seTcral     .moffatt 
statutes  aboYe  mentioned ;  and  in  600L  for  money  found  to      ^  v. 
be  due  to  the  said  pkuntiff  from  the  sud  committee  of  visitors* 
under  and  in  pursuance  of  the  said  several  statutes  above  men- 
tioned, upon  an  account  then  stated  between  the  said  plaintiff 
and  the  said  committee  of  viidtors ;  and  thereupon  the  said  com- 
mittee of  visitors,  in  consideration  of  the  premises  in  the  sud 
last  two  counts  respectively  mentioned,  to  wit,  on  the  day  and 
year  last  aforesaid,  promised  the  said  plaintiff  to  pay  him  the 
laid  several  sums  of  money  in  the  said  last  two  counts  respec- 
tively mentioned ;  yet  the  said  committee  of  visitors  have  dis- 
regarded their  said  several  promises,  and  have  not  paid  any  of 
the  said  sums  of  money  above  mentioned,  or  any  part  thereof, 
to  the  damage  of  the  said  plaintiff  of  600/. 

The  defendant  pleaded,  1st.  As  to  the  first  count,  that  the 
said  committee  of  visitors  did  not  promise  in  manner  and  form 
as  in  that  count  alleged. 

2nd.  To  so  much  of  the  first  count  of  the  declaration  as  relates 
to  the  non-performance  by  the  said  committee  of  the  said  agree- 
ment, and  of  their  said  promise  in  that  count  mentioned,  that 
the  plaintiff  did  not  prepare  the  requisite  probationary  drawings 
in  the  said  count  mentioned  as  alleged^ 

3rd.  As  to  the  same^  that  the  plaintiff  did  not  prepare  the 
working  drawings  in  the  said  first  count  mentioned. 

4th.  To  so  much  of  the  first  count  of  the  declaration  as  re- 
lates to  the  said  committee  not  permitting  or  suffering  the 
plaintiff  to  proceed  to  complete  the  said  agreement,  and  hin- 
dering and  preventing  him  from  so  doing,  and  wrongfiilly  dis- 
charging him  from  any  further  performance  or  completion  of 
his  said  agreement  and  promise ;  that  a  reasonable  time  had 
elapsed  after  the  making  of  the  said  agreement,  and  before  the 
said  time,  when,  &c.  in  the  said  first  count  in  that  behalf  men- 
tioned for  the  plaintiff  to  prepare,  and  within  which  he  might 
and  ought  to  have  prepared  the  requisite  probationary  drawings 
of  the  proposed  Lunatic  Asylum,  for  the  approval  of  the  said 
comnuttee,  nevertheless  the  pluntiff,  though  often  requested  by 
the  aud  committee  so  to  do,  did  not  nor  would,  after  the  making 
of  the  sud  agreement,  and  before  the  said  time,  when,  &c.  or 
at  any  other  time,  prepare  the  sud  drawings,  to  wit,  the  requisite 
probationary  drawings  of  the  said  proposed  Lunatic  Asylum  for 
the  approval  of  the  smd  committee,  wherefore  the  said  com- 
mittee, to  wit,  at  the  time,  in  the  said  first  count  in  that  behalf 
mentioned,  discharged  the  said  plaintiff  from  the  further  per- 
formance and  completion  of  his  said  agreement,  and  refused  to 
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1853.        permit  him  to  complete  the  same^  as  thej  lawfully  mi^t  for 
the  cause  aforesfdcL 

5th.  Ab  to  80  much  of  the  firat  count  of  the  declaration  as 
relates  to  the  said  committee  not  permitting  or  suffering  the 
plaintiff  to  proceed  to  complete  the  sidd  agreement,  and  hinder- 
ing him  and  preventing  him  from  so  doing,  and  wrongfully 
dischaigmg  him  from  any  further  performance  or  completion  of 
his  said  agreement  and  promise ;  that  a  reasonable  time  had 
elapsed  after  the  making  of  the  said  agreement,  and  before  the 
said  time,  when,  &c.  for  the  plaintiff  to  prepare,  and  within 
which  he  might  and  ought  to  have  prepared  the  requisite  pro- 
bationary drawings  of  the  said  proposed  lunatic  asylum  for 
the  approval  of  the  said  committee*  And  the  defendant  further 
says,  that  the  phuntiff  did,  after  the  soaking  of  the  said  agree- 
ment, and  before  the  said  time,  when,  &c  prepare  divers,  to 
wit,  ten  drawings,  to  wit,  of  the  said  proposed  lunatic  asylum 
for  the  approval  of  the  said  committee,  but  the  defendant  says 
that  the  said  last  mentioned  drawings  were  not  approved  of  by 
the  said  committee ;  on  the  contrary,  the  defendimt  says,  that 
the  said  drawings  were  disapproved  of  and  rejected  by  the  eaid 
committee,  whereof  the  pluntiff  had  notice.  And  the  defendant 
says,  that,  save  as  aforesaid,  the  plaintiff  did  not  prepare  auy 
probationary  drawings  of  the  said  proposed  lunatic  asylum 
for  the  approval  of  the  said  committee ;  wherefore  the  said  com- 
mittee did,  to  wit,  at  the  time,  in  the  said  first  count  in  that 
behalf  mentioned,  discharge  the  plaintiff  from  the  further  per- 
formance and  completion  of  his  said  agreement,  and  did  refuse 
to  permit  him  to  proceed  to  complete  the  same,  as  they  lawfully 
might  for  the  cause  aforesaid.  And  this  the  defendant  is  ready 
to  verify,  &c. 

6.  And  for  a  further  plea  in  this  behalf,  to  the  first  count  of 
the  declaration  the  defendant  says,  that  the  plaintiff  was  not 
ready  or  willing  to  prepare  the  drawings  and  documents  re- 
quired to  be  submitted  to  the  commissioners  in  lunacy,  and 
afterwards  to  the  secretary  of  statCi  as  in  the  first  coant  men- 
tioned as  therein  alleged. 

7.  To  the  second  count,  payment  into  court,  1007. 
The  plaintiff  joined  issue  on  all  the  pleas  but  the  third,  and  to 

that  he  demurred,  and  had  judgment  (a) 

• 

(a)  The  points  marked  for  argu-  That  the  allegation  in  the  deda- 

ment  were  these :  —  ration  ie,  that  tl^  plaintiff  waa  readjr 

The  plaintiff  will  contend  that  the  and  willing  to  ^nrepare  the  whole  of  tibe 

third  plea  is  not  a  traverse  of  any  working  orawings,  and  aubaequentlj 

allegation  in  the  declaration,    and  to  prepare  the  requisite  probationary 

therefore  a  bad  plea.  drawings,  and  does  not  implj  that 


THE  COMMOK  LAW  BEP0BT6. 


299 


At  tho  trial  before  the  lotd  cUef  justice^  tbe  verdict  passed 
for  the  plaintiff;  but  it  was  contended  that  the  defendant 
oaght  to  have  had  a  verdict  on  the  first,  second,  and  fifth  pleas^ 
and  be  obtained  a  rule  so  to  enter  it  The  rule  was  argued  in 
MidMclmas  Term,  and  the  lord  chief  justice  now  delivered 
the  judgment  of  the  Court  (a) 

At  the  trial  the  following  were  in  substance  the  facts  of  the 
cue:  — 

On  the  ISth  of  March,  1848,  the  committee  passed  a  reso- 
lation,  authorising  the  derk  to  write  to  the  plaintiff  that  they 
'<  were  ready  to  agree  to  the  sum  of  437/.  lOs.  to  be  paid  to 
him  for  his  services  in  examining  the  site,  preparing  the  requisite 
probationary  drawings  for  the  approval  of  the  committee,  and 
all  other  drawings  and  documents  required  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of 
state,  and  subsequently  to  prepare  the  whole  of  the  working 
drawings,  estimates,  and  spedfications  for  an  asylum,  to  con* 
tain  200  patients,  and  to  add  that  the  committee  were  deenious 
to  have  the  work  commenced  as  soon  as  could  be  made  con- 
Tenicnt"* 

The  clerk  accordingly  wrote  to  the  plaintiff,  that  the  com* 
miitee  were  ready  to  accede  to  his  proposal  to  pay  him  the  sum 
of  437/L  lOs,  for  his  services,  &c,  as  mentioned  .in  the  reso* 
lution. 

The  plaintifif  afterwards  examined  the  site  of  the  proposed 
lunatic  asylum,  and  drew  three  sets  of  plans.  The  first  set  of 
plans  were  laid  before  the  committee  in  April,  1848,  when  the 
committee  were  of  opinion,  that  the  arrangement  was  likely  to 
provide  well  for  the  uses  intended,  but  disapproved  of  the  ele* 
vation,  both  from  its  appearance  and  its  probable  cost,  and  re- 
quested the  plaintiff  to  prepare  another  elevation.  The  plaintiff 
proceeded  to  alter  the  devation,  being  attended,  in  London,  from 
time  to  time,  by  several  members  of  the  committee*  In  the 
meantime  it  was  discovered,  that  the  site  originally  proposed  for 
the  lunatic  asylum  had  been  underwrought  for  coal,  and,  ac* 
oordingly,  a  new  site  was  selected,  but  this  did  not  necessitate 
any  alteration  in  the  original  plans.  The  second  set  of  plans 
wasconmdered  by  the  committee  in  April,  1849,  and  was  dis- 


1858. 
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n. 


he  had  fulfilled  the   agreement  in 
this  respect,  as  the  plea  assumes. 

That,  if  the  third  plea  contain  any 
uuwer  to  ihe  decwation,  it  is  by 
setting  up  as  a  defence  the  non- 
performance of  matters  which  it  was 
tmnecessary  for  the  plaintiff  to  allege 
in  the  declaration  tnat  he  had  per- 


formed, and  therefore  the  plea  as  a 
traverse  is  bad. 

(a)  The  facts  and  questions  raised 
were  so  clearly  and  fnlly  stated  in 
the  judgment,  that  it  is  needless  to 
do  more  than  gvre  it  at  length,  after 
that  part  which  stated  the  pleadings. 
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1853.  approved  of^  because  the  style  of  iEtrchitecture  was  much  too 
MoFVATT  ornamental  and  costly,  and  the  pliuntifF  was  required  to  fambh 
V.  other  probationary  drawings  of  a  plain,  inexpensive  character,  for 

the  approval  of  the  committee  at  the  meeting  of  the  first  of 
June.  At  the  same  time,  the  pliuntiff  was  informed,  tiiat  if 
this  was  not  done,  the  committee  would  feel  it  to  be  their  duty 
io  lose  no  further  time,  and  to  proceed  no  further  in  the  bamr 
ness  with  him.  The  third  set  of  plans  was  conndered  in  An- 
gust,  1849,  when  the  committee  resolved,  that  they  did  not 
make  such  provision  for  the  asylum  as  tiie  committee  could  ap- 
prove, and  therefore  rejected  them,  and  determined  to  proceed 
iio  further  with  the  pliuntiff  in  the  business. 

Upon  these  facts  it  was  contended  at  the  trial,  that  the  de- 
fendant was  entitled  to  a  verdict  upon  the  issues  as  to  the  second 
and  fifth  pleas,  but  the  variance  between  the  promise  laid  in  the 
declaration,  and  tiie  resolution  authorising  the  defendant  to 
write  to  the  plaintiff,  was  not  pointed  out. 

I  saved  the  points  which  arose  upon  those  issues,  and  the 
jury  found  for  the  plaintiff,  assessing  his  damages  at  437/.  10^. 
upon  the  first  count,  and  stating  that,  in  their  opinion,  the  work 
done  was  worth  4872.  lOs.,  if  the  plaintiff  could  recover  upon 
the  last  count. 

The  verdict  was  entered  upon  the  first  count ;  and  I  gare 
the  plaintiff  leave  to  move  to  enter  the  verdict  upon  the  second 
count,  if  he  could  not  sustain  his  verdict  upon  the.  first  count 

The  rule,  which  was  subsequently  granted,  has  presented 
several  questions  for  the  consideration  of  the  Court;  but,  in  the 
view  which  we  take  of  this  case,  it  is  not  necessary  to  decide 
those  questions  in  the  present  stage  of  the  proceedings.  Upon 
the  discussion  of  this  rule,  the  variance  between  the  dedarotion 
and  the  resolution  of  the  committee  was  adverted  to.  On  the  one 
hand,  it  was  contended  that  the  resolution  amounted  to  a  per- 
sonal undertaking  to  pay  the  plaintiff:  on  the  other  hand,  it 
was  said  merely  to  mean,  that  the  plaintiff  should  be  paid  ac- 
cording to  the  statute,  and  that  it  was  a  personal  promise,  on 
the  part  of  the  committee ;  it  was  not  authorised  by  the  statute; 
and,  in  that  case,  the  defendant  could  not  be  sued  as  clerk. 
At  the  su^estion  of  the  Court,  the  declaration  has  been 
amended  according  to  the  fact,  and  is  now  in  the  terms  of  the 
.resolution,  (a)  The  question  is,  therefore,  on  the  record.  The 
promise  is  proved  as  laid,  and  the  defendant  may,  if  he  please, 
move  in  arrest  of  judgment,  and  so  rsdse  the  question. 

^  (a)  Alle^nff  that  the  vwiting  jus-      should  be  paid,  not  that  thej  would 
tices   promised   that    the    plaintiff     pay  hiin. 
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With  respect  to  the  other  pleas,  we  are  of  opinion  that  the  1S53. 
Terdict  ought  to  be  entered  for  the  plaintiff  upon  the  second  plea. 
The  term  probationary  drawings  may  mean,  drawings  to  be  ap- 
proved of  by  the  committee,  and,  if  approved  of,  then  to  be  sub* 
mitted  to  the  commissioners  and  the  secretary  of  state ;  or  it 
may  mean  drawings  that  are  to  be  approved  of  by  all  the  requi- 
nte  parties.  If  it  mean  the  former,  the  plea  is  proved ;  if  the 
latter,  it  is  not  proved.  We  think  that  the  former  is  not  the 
proper  meaning,  and  that,  therefore,  the  plaintiff  should  have 
the  verdict  upon  this  plea. 

Upon  the  third  plea,  we  are  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  defendant  We  think  that  a  reasonable 
time  had  elapsed,  within  which^the  plaintiff  ought  to  have  pre* 
pared  the  requisite  probationary  drawings,  and,  it  having  been 
proved  that  all  the  drawings  were  rejected  which  were  prepared, 
the  plea  is  proved.  Whether  this  plea  is  an  answer  to  the  de- 
claration, will  be  a  question  which  the  plaintiff  may  raise  by  mo- 
tion to  enter  judgment  nan  obstante  veredicto* 

Upon  BO  much  of  the  plea  of  nan  assumpsii  as  applies  to  the 
last  coont,  the  verdict  must  be  for  the  defendant.  This  is  the 
reflolt  of  our  opinion  upon  the  several  points,  and  also  of  the 
arraDc^ement  which  was  made  at  the  trial. 

Bule  accordingly. 

In  Easter  Term,  Mr.  Seijt  Byles,  for  the  plaintiff,  obtfdned 
a  rule,  porsuant  to  the  leave  thus  given,  for  judgment  on  the  fifth 
plea,  nan  obstante  veredicto;  Mr.  Knowles  obtaining  leave  at  the 
same  time  to  make  any  objections  in  arrest  of  judgment. 

In  Trinity  Term  the  case  came  on  to  be  argued.  ^^^^  ^o. 

Mr.  Knowles  and  Mr.  Manisty  showed  cause.  The  dedaration 
IB  bad,  or  the  plea  is  good.  The  contract  was,  that  the  plaintiff 
ahonld  prepare  ^^probationary  drawings"  for  the  committee; 
then  other  drawings,  to  be  submitted,  first,  to  the  commisnoners^ 
and  afterwards  to  the  secretary  of  state ;  and,  after  that,  workbg 
drawings  and  specifications ;  and  in  consideration  of  all  this  he 
was  to  be  paid  an  entire  sum.  The  plaintiff  complains  that  he 
was  not  permitted  to  complete  this  contract ;  and  the  answer 
upon  this  plea  is,  that  he  was  found  incompetent  at  the  first 
step,  having  prepared  probationary  drawings  which  were  im- 
proper for  the  purpose ;  and  that,  therefore,  he  was  discharged 
^m  proceeding  with  the  work.  The  words  ''probationary 
drawings "  meant  drawings  to  be  approved  of,  in  the  first  in- 
stance, by  the  committee  of  justices.  And  they  had  a  right  to 
dismiss  the  plaintiff  if  they  found  him  not  competent,  in  their 
judgment,  to  prepare  such  drawings.  Any  claim  he  might  have, 
if  any,  for  the  vidue  of  the  rejected  drawings,  would  arise  under 


802  THE  COMMON  LAW  BEPORTS. 

1853.  the  oommon  bonhts  for  work  done.  Bat,  in  the  firBt  comt,  he 
MoiTATT  ^^  ^^  ^  special  and  entire  contract,  to  do  various  things, 
^  ^  for  an  entire  sum;  and  he  clums  the  whole ;  and  is  entitled, 

upon  that  contract,  to  the  whole  or  none.  There  must  have 
been  power  to  dedde,  whether  he  was  competent  to  proceed 
'  with  the  work  and  the  contract,  and  the  act  of  Parliament 
gave  that  power  to  the  visiting  justices.  If  the  committee 
were  not  satisfied  with  the  probationary  diawixi^  they  were 
not  to  go  ftu*ther;  if  they  were,  they  were  to  submit  than 
to  the  commissioners.  [^Mauk  J.  Does  the  plea  all^e  that 
ia  reasonable  time  to  prepare  the  probationary  drawings  had 
elapsed?]  In  effect  it  does:  it.  alleges  that  the  plwitiff  did  not 
prepare  them  in  a  reasonable  time.  The  plea  also  alleges  that 
those  which  were  delivered  were  rejected  by  the  committee.  It 
is  true,  that,  on  the  second  plea,  the  verdict  is  entered  for  the 
plaintiff,  that  he  did  prepare  such  drawings ;  but  on  this  plea  it 
appears,  that  no  other  drawings  were  prepared  but  those  which 
were  rejected,  and  that  a  reasonable  time  had  elajpeed  for  {»%• 
paring  them*  And  the  committee  had  a  right  to  reject  those 
which  were  prepared,  not  approving  of  them.  When  they  re- 
jected them,  they  were  not  bound  to  wait  for  the  plaintiff  at  his 
pleasure  to  prepare  others.  They  had  performed  the  duty 
which  the  act  of  Parliament  imposed  upon  them,  so  far  as  those 
drawings  were  concerned;  and  they  were  justified  in  deter* 
mining  that  he  was  not  the  proper  party  to  proceed  with  the 
work,  and  to  procure  some  party  more  competent.  The  decla- 
ration, therefore,  complaining  of  their  not  permitting  him  to 
proceed,  discloses  no  cause  of  action.  The  amendment  has  not 
made  it  better  than  it  was  before ;  merely  substituting  for  the 
averment  that  the  committee  promised  to  pay  the  plaintiff,  the 
allegation  that  they  promised  that  the  plaintiff  should  be  paid. 
The  comimittee  did  not  so  promise,  for  they  could  not.  [Maule  J. 
The  declaration  avers  that  they  did ;  and  that  is  confessed 
by  the  plea.]  In  law  they  could  Qot :  the  act  of  Parliament, 
disclosed  on  the  dedaration,  gives  them  no  power  to  do  so. 
\Jermi  C.  J»  K  lliere  were  any  way  in  which  they  could  so 
contract,  it  must  now  b^  taken  that  they  did  sa]  It  might  be 
80  in  a  declaration  against  the  members  of  the  committee  in 
their  personal  capacity :  but  this  is  an  action  agiuost  the  derk, 
under  the  act  of  Parliament ;  fmd  he  could  only  be  sued  for  con- 
tracts made  by  them,  under  tbe  authority  of  the  act ;  therefore, 
when  the  declaration  alleges  he  is  liable  because  they  contracted, 
if  it  appear  that  under  thef  act  tbey  could  not  so  contract,  the 
action  fails ;  for  the  deckration  discloses  that  it  cannot  be  main- 
tained against  the  plerk.    Now  the  act  only  gives  the  committee 
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{)ower  to  '^pfocure,  examine,  and  determine  upon  ^  plans  t  ihej        18^3. 

have  no  power  to  contract  to  pay  for  plans  not  finally  approv^      Mofpatt 

of;  and  persons  they  contract  with  are  presumed  to  be  ao«  v. 

qaainted  with  the  act  of  Parliament*    There  could  be  no  action      i^i<^"<"*' 

at  all  maintained,  except  by  virtae  of  the  act  of  Parliament 

The  committee  would  not  be  liable,  as  being  public  officers ; 

Cane  v.  Chapman,  (a)    And  the  clerk  of  course  could  not  be 

saed,  flaye  under  the  proTisions  of  the  act.     The  action,  then, 

depends  upon  the  precise  terms  of  the  act,  and  it  confers  no 

power  to  contract  to  pay  for  the  plans  per  se,  and  apart  from 

their  approval  and  execution.     The  act  of  Parliament  is  to  be 

taken  as  set  oat  in  the  declaration ;  and  the  contract  must  be 

read  in  conjunction  with  it ;  and,  so  read,  it  is  impossible  to  con* 

strae  it  as  importing  that  the  county  rates,  out  of  which  alone 

the  [JaiBtiff  could  be  paid,  were  to  be  liable  for  plans  disapproved 

of.  Supposing  that  the  visiting  justices  could  l^ally  make  such 

a  contract,  their  tortious  breach  of  it  would  not  be  an  act  for 

which  the  clerk  could  be  sued  under  the  statute.     And  even 

supposing  the  plaintiff  has  a  claim,  it  cannot  be  enforced  by  ao* 

tion,  in  which  no  execution  can  issue  either  against  the  clerk  ot 

the  committee,  but  by  mandamus;  Edwards  v.  Loundes,  (li) 

Mr.  Seijeant  Bytes,  Mr.  Willes,  and  Mr.  Thompson  for  the 
plaintiS  First,  The  declaration  is  good.  The  committee  had 
power  to  contract  for  plans.  The  act  directs  that  they  shall 
'^  procare  "  them :  and  must  be  taken  to  authorise  them  to  lise  the 
necessary  means  for  procuring  them ;  which  might  be  paying  for 
them«  \MauU  J.  It  is  notorious  •  that  plans  may  be  procured 
without  paying  tot  them.]  But  there  is  no  presumption  of  law 
that  this  is  so :  and  from  this  declaration  alleging  tiiat  the  com* 
mittee  contracted  to  pay  for  plans,  it  nmst  be  ts^en  that  it  was  ne- 
cessary so  to  contract  in  order  to  procure  them.  It  might  be  so 
in  some  cases ;  and  if  it  might,  it  must  be  presumed  that  it  was 
so  in  this  case.  Unless  it  was  impossible  that  the  justices  could 
contract  to  pay  for  plans,  it  must  be  presumed  on  these  plead«- 
ing  that  they  did.  [Jervis  C.  J*  Assuming  that  they  did,  will 
that  support  this  declaration?  which  is  not  for  refusing  to  pay 
for  them  but  for  not  permitting  the  plaintiff  to  proceed  to  the 
execution  of  them.]  If  it  be  admitted  that  they  contracted  as 
alleged,  then  thdr  contract  must  be  construed  as  in  ordinary 
oases;  and  tliey  could  not  break  it  at  their  caprice*  \Jjervis 
C.  J.  But  it  must  be  construed  upon  this  declaration  in  conneo- 
tion  with  the  act  of  Parliament]  There  is  nothing  in  the  act 
inconsbtent  with  the  visiting  justices  making  a  contract  to  pay 


W  5  4. 
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H  £.  660.  iptimated  that  this  case  was  not  at 

&  B.  Sl.    ThQ  Court      all  in  point.  . 
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I859r.         for  the  plans :  there  is  nothing  authorialng  the  genend  justices 
'      '  to  overrule  such  a  contract  so  far  as  relates  to  paying  for  the 

V.  plans^  but  only  as  to  carrying  them  into  execution.     {^CresnceU 

IhcKsoR.  j^  rpi^Q  commissioners  of  lunacy  might  reject  the  plans ;  and 
then»  according  to  the  act,  the  visiting  justices  could  not  accept 
them.]  They  could  have  accepted  them,  by  submitting  them 
to  the  commissioners :  they  had  only  power  to  accept  them  in 
that  sense :  and  such  acceptance  would  be  sufficient  on  this  con- 
tract  to  entitle  the  plaintiff  to  payment  for  them.  A  subsequent 
rejection  by  different  parties  could  not  affect  his  right  of  action 
once  vested,  as  against  the  committee.  \_Maule  J.  But  did  it 
ever  vest?  Is  not  the  contract  this — that  he  undertakes  first 
to  prepare  plans  which  they  shall  approve  of,  and  then,  if  the 
plans  are  approved  of,  he  is  to  be  employed  to  carry  them  out: 
and  then  is  to  be  paid  the  sum  agreed  upon?  And  is  not  the 
action  really  for  preventing  him  from  earning  the  money,  by 
disapjffoving  of  the  plans?]  If  the  words  *^  probationary 
drawings"  be  taken  to  mean  **  drawings  which  shall  be  approved 
of,"  that  might  be  so ;  but  it  is  submitted  that  the  meamng  is 
^  drawings  reasonably  Jit  to  he  approved  of."  Otherwise  the 
case  is  likened  to  that  of  a  contract  stipulating  that  the  woik 
shall  be  done  to  the  satisfaction  of  a  third  party ;  or  paid  for  on 
the  certificate  of  a  surveyor;  Morgan  v.  Bimie.  (a)  This 
case  differs,  however,  from  that  class  of  cases ;  for  here  the  ap- 
proval wouldj  on  the  construction  suggested,  be  the  approval  of 
the  parties  contracting  to  pay,  and  that  would  be  contrary  to 
li^al  principle ;  DaUman  v.  King,  {p)  With  regard  to  the 
remedy ;  it  is  action^  not  mandamus  ;  fFormwell  v.  HaUsUme.  (c) 
It  is  clear  that  the  legislature,  in  framing  the  act  of  Pariiament 
in  this  case,  contemplated  the  possibility  of  some  actions  in  which 
judgment  might  be  obtuned  against  the  clerk.  [Jtfaic&J.  It  has 
been  held  that  the  clause  as  to  suing  the  clerk  to  a  public  body 
confers  no  rights  of  action ;  but  only  affords  a  course  of  procedure 
where  a  right  of  action  exists.]  {d)  Upon  this  act  it  is  possible 
there  might  be  such  an  action.  The  judgment  cannot  be  exe- 
cuted in  the  ordinary  way^:  not  against  the  clerk,  for  he  is  not 
personally  liable :  not  agunst  the  justices,  since  they  are  not 
parties  to  the  suit,  and  there  is  no  provision  for  retire  facias. 
There  are  no  funds  applicable  for  the  purpose  but  the  county 
rate.  That  cannot  be  reached  in  the  ordinary  way  :  the  remedy 
on  the  judgment  would  be  mandamiLSy  but  the  original  proce- 
dure is  by  action ;  and  though  this  may  be  anomalous,  it  is  the 

(a)  9  Binff.  672.    See  De  Vile  v.         (e)  6  fiing.  668. 

AmoU,  10  Price,  21.;   Bradiey  v.         (rf)  See   Maddmum    v.  PanoM, 
Miines,  1  B.  K  C.  644.  21  L.  T.  31. 

(b)  4  B.  N.  C  105. 
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only  practicable  course.  In  Jeffreys  v.  Gurr  {a)  it  was  held, 
that  a  partj  who  had  been  treasurer  of  a  quasi  corporation 
(poor  law  guardians),  was  entitled  to  sue  the  present  treasurer 
to  recover  money  which  he  had  paid  them  as  treasurer,  and 
which  the  Court  of  Chancery  had  ordered  him  to  refund,  (i) 
\Jerms  C.  J.  There  are  doubts  as  to  that  decision.]  It  has  since 
been  held  that  mandamus  will  lie  against  a  treasurer  of  a  company 
to  enforce  payment  of  money  recovered  in  an  action;  Rex  v.  St 
Katherine  Dock  Company  (e).  \Jervis  C.  J.  This  question  did 
not  arise  there.]  {d)  The  contract  having  been  made  in  pursuance 
of  the  act,  the  remedy  is  by  action  against  the  clerk ;  Cane  v. 
Chapman,  (e)  \J\faule  J.  In  those  cases  there  were  valid  judg*- 
ments,  or  causes  of  action,  and  the  suggestion  was  as  to  the 
mode  of  enforcing  them,  there  being  no  provision  in  the  acts 
of  Parliament  for  enforcing  them  by  scire  facias.  Here  the 
question  is  raised,  as  on  a  motion  in  arrest  of  judgment,  whether 
the  action  is  maintainable.] 


1853. 


MOFFATT 

V, 
DXC&flOH. 


Jervis  C.  J.  There  have  been  several  questions  raised  in 
this  case,  into  some  of  which  it  is  unnecessary  for  us  to  enter. 
It  is  contended  that  the  visiting  magistrate  had  no  power  to 
make  a  contract  to  pay  for  plans  which  have  not  been  approved. 
It  IB  not  necessary  that  we  should  pronounce  an  opinion  upon  that 
point  in  the  yiew  we  take  of  the  case ;  and,  therefore,  we  shall 
not  say  whether  that  be  so  or  not.  Secondly,  it  is  objected,  that 
if  there  was  any  right  to  bind  the  county,  by  a  contract  on  the 
part  of  the  visiting  justices,  to  pay  for  these  plans,  the  contract 
cannot  be  enforced  in  an  action,  and  the  remedy  is  by  manda^ 
mus,  on  a  traverse  of  the^return  to  which  the  question  could 


(a)  2  B.  &  Ad.  833. 

{b)  It  was  there  objected  that  the 
judgment  would  be  a  nullity,  as 
the  treasurer  was  not  personally 
liable,  and  the  guardians  could  not 
make  a  rate  to  reimburse  them- 
selves;  but,  per  TeiUerden  C.  J., 
**  there  is  a  provision  in  the  act 
authorising  the  guardians  to  reim- 
burse the  treasurer,  out  of  moneys 
to  be  received  by  them  under  the 
act,  all  damages  and  expenses  he 
may  be  put  to  by  reason  of  his  being 
treasurer.  Besides,  I  do  not  know 
that  the  guardians  may  not  make  a 
rate  specifically  for  the  purpose." 
This  seems  to  imply  that  mandamus 
would  lie  to  compel  them  to  do  so. 

(e)  4  B.  &  Ad.  360. 

(d)  It  was  argued  for  the  de- 
fendant that  a  mandamus  would  not 
lie  where  there  was  a  remedy  by 

C.  L.— YOT..  I. 


action,  citing  Rex  v.  The  Batik  of 
JErtgland,  2  Dougl.  524. ;  and  it  was 
said,  per  Curiam,  the  first  question 
is,  whether  mandamus  will  lie ;  and 
it  undoubtedly  will,  if  the  party  has 
no  other  legal  remedy.  The  plain- 
tiff has  no  power  of  taking  in  exe- 
cution the  goods  of  the  company ; 
the  judgment  would  be  against  the 
defendant,  as  the  treasurer,  and  the 
execution  would  be  against  him  as 
treasurer.  The  act  of  Parliagient 
providing  that  neither  the  person 
nor  property  of  the  treasurer,  when 
made  defendant  (in  such  action) 
shall  be  liable,  it  follows  there  is  no 
other  mode  but  mandamus  by  which 
payment  of  the  debt  can  be  en- 
forced. Citing  WormweU  v.  Hail* 
stone,  6  Bing.  668.  cited  ante» 
(0  5  A.  &  E.  660. 
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1853.         be  raised  afi  to  the  liability  of  the  county^  and  the  liability  could, 
MoFFATT      ^^  ^^^  same  proceeding,  be  enforced.     Upon  that  point,  also,  it 
r.  is  not 'necessary  that  we  should  pronounce  an  opinion.     Further, 

Dickson.  ^^  ^  ^^^  necessary  for  us  to  say  whether,  if  this  be  a  contract 
made  by  the  justices,  on  which  an  action  would  lie,  the  clerk 
could  be  sued  for  a  wrongful  breach  of  it;  in  other  words, 
whether  that  would  be  an  act  within  the  scope  of  their  au- 
thority, for  which  the  county  would  be  liable.  These  points 
have  been  argued  with  great  learning;  but  the  main  point 
upon  which  we  decide  the  case  has  not  received  a  satisfactory 
solution ;  and  that  is,  whether,  on  the  construction]  of  the  con- 
tract>  (which,  I  apprehend,  is  the  real  question),  assuming  that 
the  justices  had  power  to  make  a  contract  to  pay  for  plans  which 
might  not  be  approved,  and  that,  if  they  could  do  so,  for  their 
wrongful  breach  of  it,  the  clerk  might  be  sued ;  —  whether  they 
have^  in  fact,  made  such  a  contract  In  my  opinion  they  have 
not  made  a  contract  which  will  render  them  liable  to  be  sued,  in 
this  form  of  action,  for  dismissing  the  plaintiff  and  not  permit- 
ting him  to  complete  the  works. 

In  the  construction  of  this  contract  we  must  look,  not  only 
at  the  instrument  itself,  but  also  at  the  public  character  and 
position  of  the  justices  supposed  to  have  entered  into  it ;  and 
the  duties  which,  by  the  act  of  Parliament,  they  were  bound  to 
perform.  It  was  their  duty  to  procure  plans,  and  possibly,  if 
they  had  made  a  bargain  so  to  do,  they  would  have  been  bound 
to  pay  for  them.  Having  procured  the  plans,  they  have  to 
exercise  a  judgment  upon  them ;  and  when  they  have  approved, 
the  plans  are  to  be  submitted  to  the  magistrates  at  Quarter 
Sessions.  If  they  also^pprove,  the  plans  are  to  be  sent  to  the 
commissioners  of  lunacy,  and,  if  approved  of  by  them,  they  are 
to  be  ultimately  submitted  to  the  secretary  of  state  for  his  final 
approval ;  upon  which  the  plans  may  be  carried  into  effect.  In 
that  state  of  things  the  contract  is  made.  The  plaintiff  knows 
what  must  be  the  duty  of  the  visiting  justices.  He  well  knows 
the  ordeal  through  which  his  plans  are  to  pass.  And,  under 
those  circumstances,  he  makes  a  contract  to  receive  an  entire  sum 
for  the  entire  work,  which  was  to  be  this :  he  was  to  prepare 
drawings  for  the  approval  of  the  committee,  and,  after  their 
approval,  detailed  and  other  working  drawings,  to  be  submitted 
to  the  commissioners ;  and  subsequently,  if  they  and  the  secretary 
of  state  approved,  he  was  to  make  the  working  drawings  for  ex- 
ecution ;  and,  after  all  this,  was  to  receive  the  entire  sum  stipu- 
lated for. 

Now  the  contract  itself  suggests,  what  we  know  practically 
must  be  the  case,  that  the  justices  would  require  for  their  ap- 
proval, outlines  showing  the  general  nature  of  the  architecture 
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and  accommodation,  and  the  commiesioners  would  require  more         ISSS. 
detailed  specifications ;  and,  therefore,  the  contract,  after  men-      Mofpatt 
tioning  "  the  requisite  probationary  drawings,"  which  were  to      ^  ^• 
be  prepared  for  the  committee  of  visitors,  describes  the  species 
of  drawings  which  were  to  be  submitted  to  the  commissioners^ 
which  would  probably  include  such  matters  as  ventilation,  &c., 
to  wMch  the  attention  of  the  visiting  justices  might  not  have 
been  directed;  and  subsequently  to  this,  after  the  approval  of 
the  secretary  of  state,  working  drawings  were  to  be  prepared  for 
actual  execution.     Now  what,  upon  this  contract,  is  the  mean- 
ing of  the  words,  ^*  probationary  drawings  for  the  approval  of 
the  committee  of  visitors  ?  "    Does  it  not  mean  that  the  plaintiff 
undertakes  to  prepare  plane  which  shall  obtain  their  approval  ? 
No  other  meaning  can  be  given,  we  think,  to  those  words* 
Mr.  fFilks  has  argued  that  they  mean  drawings  which  ought  to 
have  been  approved,  or  were  reasonably  fit  for  approval.     But 
Burely,  when  one  contracts  to  make  another  some  article  which 
he  shall  like,  he  cannot  sue  the  other  if  the  article  be  not  ap- 
proved of?   Mr.  Wtlles,  indeed,  appealed  to  the  principle  which, 
it  is  quite  true,  applies  in  a  certain  class  of  cases,  that  a  man 
must  not  be  a  judge  in  his  own  case;  and  he  contended  that 
this  (although  it  cannot  apply  to  the  approval  of  the  secretary 
of  state,  because  he  would  be  an  impartial  and  diainterested 
party),  applies  to  the]  visiting  committee,  because  they  were 
parties  to  the  contract.     But  the  visiting  committee  have,  in 
reality,  no  interest  whatever  in  the  case  more  than  any  other  of 
the  inhabitants  of  the  county,  whom  they  all  represent  in  this 
matter,  f(»*the  purpose  of  a  convement  decision  upon  the  merits 
of  the  pkns.     Now,  knowing  all  this,  the  plaintiff,  in  effect, 
undertook  and  agreed  that  he  should  not  be  paid  the  sum  stipu- 
Uted  for,  unless,  in  the  first  instance,  the  committee  approved 
of  his  plans,  and  he  ccmsents  to  run  the  risk  of  his  drawings 
being  disapproved  of  (a),  and  in  that  event  is  not  (upon  this 
contract)  to  be  paid  anything.     They  therefore  had  a  right  to 
Kject  the  plans,  and,  having  rejected  them,  no  action  lies  for  the 
rejection.     It  is  not  necessary  to  say  whether  this  arises  on  the 
Oeclaration  or  the  plea.     Possibly,  upon  the  proper  construction 
of  the  contract,  the  plaintiff  ought  to  have  alleged  that  he  pre- 
pared drawings  which  the  committee  approved  of.     Whether 

(a)  As  in  the  case  in  which  n  he  succeeds. ;  Bates  v.  Hudson^  6  D. 

ptrtj  contracts  to  do  work  to  be  &  R.  3. ;  Jones  v.  Navney^  1  AI.  &  W. 

I»id  what     the    employer    thinks  333. ;  Grounsell  y.  Lamb,  1  M.  &  W. 

proper ;  Jewry  v.  Bush,  5  Taunt.  352.     Hayselden  y.  Staff,  5  A.  &  E. 

302.;  Taylor  r.  Brewer,  1  M.  &  S.  153. 
^«    Or  was  not  to  be  paid  unless 

T  2 
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1853.  that  be  bo  or  not^  the  plea  alleges  that  he  did  not,  but  prepared 
MoFFATT  drawings  which  they  disapproved  of  and  rejected.  The  de- 
_    ^'  fendant  has  a  ris:ht  to  plead  this  as  a  Q:ood  answer  to  the  action; 

D1CK8OH.  r>  1  o 

and,  therefore,  I  think  the  rule  for  judgment  nan  obstante  vere- 
dicto must  be  discharged. 

Maule  J.  I  am  of  the  same  opinion,  upon  the  ground  that, 
taking  the  declaration  in  connection  with  the  plea,  there  is  do 
cause  of  action  disclosed.  It  is  more  satisfactory  to  decide  the 
case  on  that  ground,  than  to  hold  that  the  plaintiff,  having  sus- 
tained a  wrong,  has  not  adopted  the  right  remedy,  or  has  par- 
sued  the  right  remedy  against  the  wrong  person*  I  think  that 
the  plea  is  good.  It  may  be  conceded  that  it  would  be  com- 
petent for  the  committee  to  engage  a  person  whom  they  do  not 
employ  further  than  merely  to  prepare  plans,  for  whidi  they 
should  pay  such  a  sum  as  they  might  agree  to  pay  for  those 
plans,  whether  approved  of  or  not.  But  the  question  is,  whe- 
ther they  have  so  contracted.  Upon  this  declaration  the  plain- 
tiff complains  of  their  not  continuing  to  employ  him ;  for  that  is 
laid  as  the  breach.  He  does  not  complain  that  they  have  kept 
plans  of  his  which  they  have  not  paid  for,  but  that  they  have  not 
placed  him  in  a  situation  to  earn  the  entire  sum  stipulated  for, 
to  be  paid  to  him  on  a  certain  event ;  the  only  sum  which, 
on  this  contract,  he  was  ever  to  be  paid.  Whatever  was  done 
was  done  under  this  contract.  The  contract  was,  that  he  should 
prepare  plans  for  their  approval,  on  the  part  of  the  public 
They  had  no  more  interest  in  the  matter  than  the  nominal 
defendant,  who  is  sued  as  clerk.  The  plaintiff  contracted  to 
prepare  plans  which  should  be  approved ;  and  if  they  were 
approved,  and  the  other  things  were  done,  then  he  was  to  be 
paid  the  sum  contracted  for.  Unless  the  contract  bound  the 
committee  to  continue  to  employ  the  plaintiff  after  they  had 
rejected  his  plans,  there  is  no  cause  of  action  in  this  declara- 
tion. If  there  was  any  contract  to  pay  for  plans  disapproved 
of,  no  such  contract  is  declared  upon.  Supposing  that  the 
plans  had  gone  to  the  commissioners,  and  that  they  had  dis- 
approved of  them,  would  the  committee  of  visitors  have  been 
liable  to  an  action  for  not  continuing  to  employ  the  plain- 
tiff? It  was  only  answered  to  this,  that  the  disapproval 
by  the  commissioners  or  the  secretary  of  state  would  be  a 
different  thing,  since  they  would  have  no  interest.  But  the 
committee  only  act  as  the  organ  of  the  county;  and  their 
disapproval  is  in  the  same  position  as  that  of  the  commis- 
sioners. I  cannot  put  any  other  reasonable  construction  upon 
the  words  **  probationary  drawing  for  approval,"  in  conjunction 
with  the  rest  of  the  contract,  the  terms  of  the  act  of  Parlia- 
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ment^  and  the  circumstances  of  the  case,  than  this — that  it  means 
such  plans  as  the  committee  shall  approve  of.  They  have  not 
approved  of  the  plans  which  the  plaintiff  delivered,  and  he  has 
no  right  to  complain  of  their  not  continuing  to  employ  him,  nor, 
I  think,  any  ground  of  complaint  at  all.* 

Cbesswell  J.  I  am  of  the  same  opinion.  The  committee 
were  not  under  any  obligation  to  allow  the  plaintiff  to  proceed 
with  the  work,  he  having  failed  to  "  prepare, **  within  a  reason- 
able time,  *•  probationary  drawings  for  their  approval :  *'  which, 
I  consider,  meant  drawings  to  be  approved  of  by  the  committee. 
For  unless  .they  approved,  they  could  not  lawfully  allow  him  to 
go  on  and  earn  the  rest  of  the  money  by  building  the  asylum. 
The  13th  section  enacts  that  they  shall  submit  to  the  quarter  ses- 
sions the  plans  they  have  approved  of  and  agreed  upon,  not  the 
plans  delivered  to  them;  unless  they  were  approved  of,  they 
could  not  submit  them  to  the  quarter  sessions.  The  plaintiff 
does  not  then  furnish  plans  which  they  could  send  to  the 
fiesfflons,  and  they  could  not  possibly,  therefore,  let  him  proceed 
further  with   the  work. 

Talfourd  J.  I  have  not  heard  all  the  arguments,  but  I 
heard  the  learned  argument  of  Mr.  Willes,  and  it  failed  to  con- 
TiDce  me. 

Rule  for  judgment  non  obstante  veredicto  discharged. 

Attorneys^  Steadman  if  Place  ;  Bray  §•  Warren  Harding. 
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(a)  When  a  special  and  entire  con- 
tnct  is  at  an  end,  no  right  of  ac- 
tion can  arise  on  a  quantum  meruit^ 
unless  by  virtiie  of  some  new  ex- 


press contract.  Burn  v.  Miller^ 
4  Taunt.  745. ;  Lambert  v.  Cruden^ 
2  M.  &  G.  252.  And  see  OxendaU 
V.  WetktraU,  9  B.  &  C.  386. 


MOFFATT 

V. 
DiCKSOV. 


ARNOLD  r.  RIDGE. 


Common 
Pleas. 


Coram  Jebvis  C.  J.,  Maule  J.^  Cresswell  J.«  and 

Talfourd  J. 

Majf  30. 

Action  to  recover  the  sum  of  113/.  155.  for  a  quarter's  Under  the  92nd 
rent,  claimed  by  the  plaintiff,  under  the  circumstances  detailed  Municipal  Cor- 
in  the  following:  case,  and  which  case  has  been  stated,  without  po™tio"  Act,  a 

,      ,.  ,  J   1         •  f    y       ^  T  "*^^^  creditor 

any  pleadmgs,  by  consent^  and  by  virtue  of  the  Common  Liaw  of  the  old  cor- 
Procedure  Act,  1852,  in  pursuance  of  an  order  of  the  Honour-  ^^^^^^^ 
able  Mr.  Justice  CresswelL  who  recovered 

-  jnd^ent 
against  the 
new  corporation  after  that  act,  was  held  not  entitled  to  extend,  by  degit,  a  term  granted  to  the 
aew  corporation.    The  creditors  of  the  old  corporations  are  conQned  to  property  potaessed  by  the 
corporations  before  the  passing  of  the  act. 

T  8 
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Case. 

After  the  making  and  passing  and  coming  into  force  of  an 
act  of  the  ninth  year  of  the  reign  of  king  Geoi^e  IV.,  intituled 
**  An  Act  for  rebuilding,  and  for  improving,  r^ulating,  and 
maintaining  the  town  quay  of  Gravesend^  in  the  county  of  Kent, 
and  the  landing-plaoe  belonging  thereto,"  the  mayor,  jurats, 
and  common  councillors  for  the  time  being,  of  the  villages  and 
parishes  of  Oravesend  and  Milton,  in  the  county  of  Kent,  under 
and  by  virtue  of,  and  in  accordance  with,  the  provisions  of  the 
said  act,  commenced  making  a  new  quay  or  landing-place,  and 
other  works  necessary  and  proper  for  the  objects  and  purposes 
mentioned  in  the  said  act,  at  the  place  therein  mentioned, 
then  being  the  estate  and  property  of  the  said  corporation,  and 
proceeded  with  the  same,  until  the  same  were  duly  completed 
and  finished  in  accordance  with  the  said  provisions  of  the  said 
act.  After  the  said  quay  or  landing-place  and  works  had  been 
commenced,  and  during  the  progress  of  the  same,  the  snid 
mayor,  jurats,  and  common  councillors  judged  it  necessary  to 
raise  money  for  the  purposes  of  the  said  act ;  and  accordingly, 
under  and  in  pursuance  of  the  act,  borrowed,  and  took  up  at 
interest,  various  sums,  not  exceeding,  in  the  whole,  the  sum  of 
7000il,  upon  the  credit  of  the  rates,  tolls,  or  duties  granted  and 
authorised  by  the  said  act  to  be  levied  for  the  purposes  of  the 
said  act.  The  amount  so  borrowed  could  not  be  obtained  from 
any  person  upon  the  security  of  the  said  rates,  tolls,  or  daties 
alone,  but  only  on  the  credit  thereof,  together  with  collateral 
bonds  under  the  common  seal  of  the  said  mayor,  jurats,  and  in- 
habitants, &c.  of  the  borough,  which  bonds  were  given  by  the 
corporation.  The  whole  of  the  money  so  borrowed  has  been 
duly  expended  in  making,  constructing,  and  carrying  on  the 
said  quay  or  landing-place,  and  works,  in  accordance  with  the 
provisions  of  the  said  act.  A  part  of  the  said  money  so  bor- 
rowed and  taken  up  was  ten  several  sums  of  lOOf.,  which  were 
then  lent  and  advanced  on  the  16th  day  of  October,  1828,  by 
the  plaintiff,  at  interest  at  51  per  cent ;  and,  at  the  time  of  the 
loan  of  the  said  ten  respective  sums  of  100/.,  in  accordance  with 
the  terms  upon  which  the  loans  took  place,  the  said  mayor, 
jurats,  &c.,  by  writing  under  their  common  seal,  in  the  form 
given  in  the  said  act,  as  a  security  for  the  money  so  borrowed 
of  the  said  plaintiff,  and  the  interest  for  the  same,  mortgaged 
such  proportion  of  the  said  rates,  tolls,  or  duties  as  the  said  re- 
spective sums  of  100/.  should  bear  to  the  whole  sum,  which 
might  at  any  time  be  borrowed,  or  become  due  and  owing  or 
charged  upon  the  credit  of  the  said  act ;  and  the  said  mayor, 
jurats,  &C.  then  also,  in  accordance  with  the  terms  upon  which 
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the  loans  took  place,  in  addition,  and  by  'wa^  of  collateral  secu* 
rity  to  the  said  mortgage,  gave  and  executed  a  certain  bond, 
sealed  with  their  said  common  seal,  to  and  in  favour  of  the 
said  plaintiff,  and  thereby  acknowledged  themselves  to  be  bound 
to  the  plaintiff  in  the  sum  of  2000/.  to  be  paid  to  the  plaintiff, 
which  bond  was  subject  to  a  condition,  whereby,  after  reciting 
the  act,  and  that  the  mayor,  jurats,  &c.,  had,  in  pursuance  of 
the  said  act,  borrowed,  &c.,  the  said  sums,  and,  by  way  of  se- 
carlty  for  the  same,  had  granted  the  said  mortgage,  and,  by 
way  of  collateral  security,  had  agreed  to  give  such  bond  for  the 
due  payment  of  the  interest,  so  as  in  the  event  of  the  rates, 
tolls,  or  duties  decreasing,  the  said  plaintiff  might,  nevertheless, 
be  always  secured  the  full  amount  of  5L  per  cent,  upon  the 
mooeys  so  advanced:  the  condition  was  declared  to  be  that, 
if  the  mayor,  jurats,  &c,  or  their  successors,  did  pay  to  the 
plaiDtifT,  &C.,  interest  at,  &c.,  upon  the  said  sums,  &c,  by  equal 
half-yearly  payments  on  the  16th  April,  &c.,  then  the  said 
bond  to  be  void,  &c.  All  the  said  sums  still  remain  unpaid  and 
undischarged. 

An  act  for  amending  an  act  passed  in  the  ninth  of  George 
lY.  was  passed  in  the  fourth  of  William  IV.,  under  which  the 
further  sum  of  12,000/.  was  borrowed,  for  the  purpose  of  the 
erection  of  a  pier,  as  in  that  statute  mentioned ;  and  the  interest 
on  such  sum  was  received  upon,  and  paid  out  of,  the  rates,  tolls, 
and  duties  authorised  to  be  raised  and  levied  by  the  said  lost- 
mentioned  act. 

The  said  mayor,  jurats,  &c.  were  the  body  corporate  men-* 
tioned  by  that  name  in  schedule  A.  sect.  2.  of  the  act  5  &  6 
Will  4.,  intituled  "  An  Act  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,'^  which  came 
into  force  after  the  execution  of  the  said  bond,  (a)  The  first 
election  of  councillors  under  that  act  in  the  borough  of  Gravesend 
took  place  in  1835.  After  such  election,  on  the  7  th  day  of 
October,  1852,  T5L  for  three  half-yearly  payments  of  the  said 
interest  became  due,  and  remain  unpaid  and  unsatisfied.  AU 
previous  interest  having  been  paid  and  satisfied  by  the  said 
coiporation  out  of  the  said  rates,  tolls,  or  duties, — ^the  said  rates, 
tolls,  or  duties  being  insufficient  to  satisfy  the  said  sum  of  75/., 
or  any  part  thereof;  and  the  mayor,  aldermen,  and  burgesses  of 
the  borough  having  no  funds,  with  or  out  of  which  the  said 
*n^r8  of  interest  could  be  paid  or  discharged,  the  plaintiff,  on 
the  13th  January,  1852,  for  the  recovery  of  the  said  arrears, 
^^^^Qunenced  an  action  of  debt  against  the  mayor,  aldermen,  &c. 

(a)  6  &  6  Will.  4.  c.  76.  B.  92.,  for  which  see  post,  314. 
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1853.         upon  the  said  bond.     In  the  said  action  the  mayor,  aldermen, 

—^ '      &c.  suffered  judgment  by  default,  and  thereupon  the  plaintiff 

V.  .        recovered  final  judgment  for  2000/.,  the  penalty  of  the  said  bond, 
Ridge.        ^^j  ^^  igi  jq*.  for  his  damages. 

After  the  said  judgment  had  been  obtained,  the  debt  and 
damages  remaining  unsatisfied  on  the  26th  October,  the  plain- 
tiff having  before  then,  in  accordance  with  the  8  &  9  "Will.  3. 
c.  11.,  suggested  upon  the  roll  the  non-payment  of  the  said 
interest  as  breaches  of  the  said  condition,  and  the  damages 
having  been  before  then  assessed  at  90L  lOs.  6J.,  the  plaintiff, 
for  obtaining  satisfaction  thereof,  sued  out  a  writ  of  elegit  di- 
rected to  the  sheriff  of  Essex,  indorsed  to  levy  90/.  10*.  6 J., 
being  damages  aforesidd  ;  and  also  the  said  sum  of  15L  10*.  6dl 
for  costs.  This  writ,  so  indorsed,  was  delivered  to  the  said 
sheriff,  and  afterwards,  on  the  2nd  of  November,  by  virtue  of 
the  said  writ,  a  certain  inquisition  was  duly  taken  before  the 
said  sheriff  by  a  jury  duly  sworn  and  charged  in  that  behalf; 
and  upon  that  occasion  the  said  jury  found  upon  their  oaths,  that 
the  said  mayor,  &c.  had  not,  on  the  19th  of  March,  1852,  anj 
goods  and  chattels  in  the  bailiwick  of  the  said  sheriff,  to  the 
knowledge  of  the  said  jurors  (except  as  thereinafter  mentioned), 
and  that  they  were,  on  the  date  of  the  issuing  of  the  said  writ, 
possessed  as  of  their  own  goods  and  chattels  of  and  in  the  re- 
mainder of  a  term  of  ninety-nine  years,  granted  by  an  inden- 
ture bearing  date  the  7th  August,  1851,  made  between  the 
principal  officers  of  her  Majesty's  ordnance,  on  behalf  of  her 
Majesty  of  the  one  part,  and  the  said  mayor,  &c.  of  the  other 
part,  of  and  in  all  the  ferry  or  water  passage  across  the  river 
Thames,  &c.,  and  all  the  tolls,  rights,  profits,  and  emoluments, 
advantages,  and  privileges  whatsoever  thereunto  appertaining  or 
arising  from  the  said  ferry,  and  also  the  ferry-house,  &c,  with 
the  causeway  or  landing-place,  stabling,  barn,  &c.,  outbuildings, 
plots,  or  pieces  of  ground,  and  other  appurtenances  near  or  ad- 
joining, or  belonging  to  the  said  ferry,  &c.,  subject  to  the 
covenants  in  the  said  indenture,  at  the  yearly  rent  of  50/.,  and 
also  subject  to  a  certain  indenture  of  under-lease,  dated  the  18th 
of  February,  1862,  made  between  Robert  Bamett,  &c,  of  the 
first  part,  the  said  mayor,  &c.,  of  the  second  part,  and  William 
Tisdell  of  the  third  part,  for  the  term  of  thirty-one  years,  at  the 
yearly  rent  of  455/. ;  and  which  said  premises,  subject  to  the 
said  under-lease,  were  of  the  clear  yearly  value  of  405/.  in  all 
issues  beyond  reprises ;  and  the  jurors  aforesaid,  &c.  did  find 
the  remainder  of  the  said  term  to  be  of  the  value  of  3000/. ;  and 
the  said  jurors,  &c  also  found  that  the  said  mayor,  &a,  had  not, 
nor  had  any  person  or  persons  in  trust  for  them,  on  the  19th  of 
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Marcbj  1852,  or  at  any  time  afterwards,  any  other  or  more         18^3. 

knds  or  tenements  in  his  bailiwick  to  the  knowledge  of  the 

said  jurors.     In  pursuance  of  the  finding  of  the  said  jury,  the 

said  sheriff  in  due  form  of  law  caused  the  term  of  ninty-nine 

years,  granted  by  the  said  indenture  of  the  7th  of  August,  1851, 

to  be  extended  under  the  said  writ  of  elegit,  and  then  delivered 

the  same  to  the  plaintiff,  by  a  reasonable  price  and  extent,  to 

hold  according  to  the  nature  and  tenure  to  him  and  his  assigns, 

according  to  the  force  of  the  statute,  until  the  debt,  damages, 

and  interest  in  the  said  writ  mentioned  should  be  thereof  levied. 

The  writ  of  eleffit,  together  with  the  inquisition  annexed, 
was  afterwards,  on  the  6th  November,  returned  and  filed  by  the 
said  sheriff.  The  mayor,  &c.,  at  the  time  of  the  inquisition,  were 
possessed,  as  stated  in  the  inquisiition,  of  the  said  term,  &c.,  and 
there  was  no  other  property  liable  to  be  seised  or  extended 
under  the  said  writ  This  term  was  created  and  granted  to  the 
said  mayor,  &c.,  by  an  indenture  executed  on  the  7th  August, 
1851,  after  the  coming  into  force  of  the  said  act  for  the  regula- 
tion of  municipal  corporations,  &c.  By  virtue  of  this  demise 
the  mayor,  &c  entered  upon  and  became  possessed,  &c.,  until 
the  18th  February,  1852,  by  an  indenture,  &c.,  the  mayor,  &c 
did  lease,  &c,  unto  the  said  William  Tisdell,  &c.,  the  said  ferry, 
&c ;  the  yearly  rent  of  455iL,  &c.,  to  be  paid  quarterly,  the  first 
of  which  quarterly  payments  was  made  on  the  25  th  December  then 
last  past  And  the  said  William  Tisdell  did  thereby  covenant 
with  the  said  mayor,  &c,  that  he  would  duly  pay  the  said  rent,  &c. 

By  virtue  of  the  said  last-mentioned  demise,  the  said  William 
Tisdell  entered  upon  and  became  possessed  of  the  said  demised 
premises,  &c.,  until  afterwards,  on  the  12th  August,  1852,  when 
all  the  estate,  right,  &c  of  the  said  William  Tisdell,  of  and  in 
the  said  premises,  &c,  by  assignment  thereof  then  made,  legally 
came  to  and  vested  in  the  defendants ;  and  they  had  notice  from 
the  plaintiff  of  such  inquisition  and  return,  &c.,  and  were  then 
duly  required  by  the  plaintiff  to  pay  him  all  such  rent  as  might 
thereafter  become  due  or  payable,  upon  or  by  virtue  of  the  said 
indenture.  After  such  notice,  and  during  the  continuance  of 
the  terms,  and  before  this  action,  on  the  25th  December,  1852, 
the  sum  of  113L  1 5s.  of  the  rent  reserved  by  the  said  last- 
mentioned  indenture  for  one  quarter  became,  and  was,  and  still 
is  in  arrear ;  and  no  money  whatever  has  been  levied,  realised, 
or  received,  under  or  by  virtue  of  the  writ  of  eleffii,  and  the 
said  sums  of  90/.  IO5.  6d.  and  15/.  IO5.  6d.  still  remain  due 
And  unpaid  to  the  plaintiff 

The  question  for  the  opinion  of  the  Court  is.  Whether  the 
plaintiff  is  entitled  to  recover  in  this  action  the  said  sum  of 
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113/.  15^.,  being  the  quarter's  rent  aforesaid?  and  it  is  agreed 
that  either  partj  shall  be  at  liberty  to  refer  to  and  read,  as  part 
of  this  case,  dther  of  the  said  indentures  of  lease  and  underlease. 
Mr.  Cowling  for  the  plaintiff  The  question  is,  whether 
the  ferrj,  and  the  tolls  and  dues  incident  to  it,  could  be  ex- 
tended under  the  writ  of  elegit^  having  been  acquired  ai^er 
the  passing  of  the  Municipal  Corporations'  Act?  Tiiis  de- 
pends upon  the  construction  of  the  92nd  section,  (a)  If  the 
former  part  of  it  stood  alone,  there  could  be  no  doubt  it  would 
leave  the  rights  of  the  creditors  to  recover  against  the  **  real  or 
personal  estate"  of  the  corporation,  precisely  as  they  were  be- 
fore the  passing  of  the  act.  The  case  of  Holdtn  v.  Dart- 
mouth  (b)  shows  that  debts  incurred  before  the  act,  if  ^  lawful'' 
then,  remained  equally  so  afterwards.  Then,  the  proviso  has  no 
greater  effect  than  this,  that  it  prevents  any  inference  which 
might  be  raised,  that  the  previous  enacting  part  of  the  clause 
had  extended  the  rights  of  creditors.  It  wisely  provides  that 
no  property,  not  liable  at  common  law,  should  be  readered  liable 
by  this  clause.  [^Maule  J.  Was  there  any  corporate  property 
not  liable  at  common  law  before  the  passing  of  the  act  for  cor- 
porate debts  ?]  Copyhold  property  was  not  liable.  [Jervis  C.  J. 
Could  corporate  bodies  hold  copyhold  property  at  common  kw? 
Would  they  not  necessarily  hold  in  perpetuity?  Would  not 
their  holding  be  repugnant  to  the  very  nature  of  the  tenure? 
How  and  when  could  the  lord  get  his  fines  ?  —  Maule  J.  That 
was  the  very  ground  on  which  the  old  statutes  of  mortmain  pro- 
hibited alienations  in  mortmain  under  the  feudal  system,  that 


(a)  The  92nd  section  enacts  that 
the  rents  and  profits  of  all  here- 
ditaments, and  the  interest  and  pro- 
ceeds of  all  monies,  dues,  chattels, 
and  valuable  securities  belonging  to 
or  payable  to  kblj  body  corporate, 
shaU  be  carried  bj  the  treasurer  to 
the  account  of  the  borough  fund; 
and  such  fund,  tubiect  to  the  payment 
of  an^  lawful  debt  due  from  such 
body  corporate  to  any  person^  which 
shall  have  been  contracted  before  the 
passing  of  the  act  and  unredeemed, 
or  of  so  much  thereof  as  the  council 
shall  from  time  to  time  be  required 
or  deem  it  expedient  to  redeem, 
shall  be  applied  towards  tbe  pavment 
of  certain  specified  charges,  and  other 
expenses  necessarily  incurred  in  car- 
rving  into  effect  the  provisions  of 
the  act :  provided  that  it  shall  not 
be  lawful  for  the  council  of  any 
boroush  in  which  the  body  corpo- 
rate shall  have  contracted  any  debt 
chargeable  on  any  tolls  or  dues  be- 
longmg  to  the  said  body  corporate. 


or  towards  the  satisfaction  whereof 
such  tolls  or  dues  were  applicsble 
before  this  act,  to  reduce  the  anoant 
to  be  levied  of  such  tolls  or  dues, 
&c.;  and  to  raise  the  amount  esti- 
mated as  sufficient  for  the  expenses 
of  carrying  the  act  into  execution,  the 
council  may  make  rates,  &c.  to  be 
paid  to  the  borough  fond,  and  ap- 
plied to  all  purposes  to  which  before 
the  act  a  borough  rate  was  b^  law 
applicable.  Provided  that  nothing  ia 
the  act  shall  render  liable  to  the 
payment  of  any  debt  contracted  he^ 
fore  the  passing  of  this  act,  by  any 
corporate  body,  any  part  of  the  real 
or  personal  estate  of  the  said  body 
corporate,  which  before  the  act  was 
not  liable  thereto,  or  to  authorise  the 
levy  of  any  rate  within  any  part  of 
any  borough  for  the  purpose  of 
paying  any  debt  eontractea  before 
the  passinff  of  the  act,  which  before 
the  act  could  not  be  lawfully  levied 
towards  the  pajrment  of  the  same. 
(b)  11  A.  &E.490. 
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the  lords  lost  their  services,  (a)]  It  is  intimated  in  Scriten  ^ 
CopyhMbs  {b)j  that  corporate  bodies  may  be  possessed  of  oopy* 
holds ;  at  all  event85  *'  personal  estate  "  might  be  liable  after  the 
act  which  would  not  have  been  before.  The  Court  would,  it  is 
conceived,  resort  to  any  implication,  rather  than  sustain  the 
construction  contended  for  on  the  other  side;  that  the  words  in 
the  proviso,  ^*  Any  part  of  the  real  or  personal  estate  whioh, 
before  the  passing  of  the  act,  would  not  have  been  liable "  to 
debts,  mean  real  or  personal  estate  not  acquired  before  the  act* 
It  is  submitted  that  they  clearly  mean  property  not  lawfuttg 
liable.  {^Maule  J.  On  that  construction  it  is  difficult  to  aee 
that  they  would  have  any  application.]  They  might  apply  to 
bonds  or  bills,  &c. 

Mr.  BramweU  for  the  defendant.  The  ferry  could  not  be 
extended  under  the  eUgiL  The  object  of  the  act  was,  that  oor- 
porations  should  apply  the  property  they  possessed,  at  the  time 
of  the  passing  of  the  act,  in  the  first  place,  to  the  payment  oS 
the  debts  existing  at  that  time ;  and  next  to  the  purposes  of  the 
borough,  in  aid  of  the  rates :  and,  on  the  other  hand,  if  the  pro- 
perty was  not  sufficient  for  the  payment  of  the  debts  then 
existing,  that  the  inhabitants  should  not  be  liable  to  be  rated  for 
the  payment  of  the  debts.  This  was  obviously  reasonable,  be^ 
cause,  beforo  the  passing  of  the  act,  the  inhabitants  were  not 
liable  to  be  rated  for  that  purpose;  and  while,  on  the  one 
hand,  it  would  be  reasonable  that  they  should  be  rated  for 
debts  incurred  after  the  act  by  corporate  bodies  elected  by 
themselves,  it  would  be  unreasonable  and  unjust  to  permit 
them  to  be  rated  for  debts  incurred  before  the  act  by  corporate 
bodies  over  whom  they  had  no  controL  And,  indeed,  it  might 
be  argued,  perhaps,  that  the  old  corporations  and  the  new  are 
not  the  same,  (c)     It  is  plain  that  the  legislature  did  not  intend 


1S6$. 

Abkoli^ 
r.    . 

RlDOB. 


(a)  Before  the  abolition  of  the 
/endal  tenures,  they  required  a  li- 
cense to  purchase  lands  in  fee  (Jenk. 
270.) ;  and  corporations  aggregate 
couki  not  do  fealty.  10  Co.  32. 
Copyhold  tenants  were  originally 
tenants  in  yilleinage.  Br.  Tennnt 
per  Copy.  pi.  20.  And  a  copyhold 
requires  a  tenant  of  capacity  to  take 
the  tenement  according  to  the  cus- 
tom. Calth.  Reading,  2,  3.  But 
persons  capable  of  rendering  the 
services  by  themselves  or  others  can 
\)2  copyhold  tenants.  lb.  51.  The 
king  cannot  be  a  copyholder,  nor  an 
alien.  Rex  y.  Holland^  Ilardr.  435. 
But  the  oorporations  could  perform 
the  feudal  services  by  their  tenants 
and  servants,  even  ecclesiastical  cor- 
porations. See  Finlason*s  History 
of  the   Laws    of  Mortmain.     See 


also  Black.  Com.  (Christianas  cd.) 
b.  ii.  c.  vi.  p.  9.  Fitz.  Nat.  Brev.  art. 
Ad  quod  damnum ;  43  Assize,  33.'; 
43  Assize,  27. ;  29  Assize,  17.;  Year 
Book,  40  £dw.  8.  28^  siat.  li* 
Rich.  2.,  Stat.  23.    Hen.  8.  c.  10. 

{h)  Page  156. 

(c)  QiuBre: — a  revived  corporalioa 
might  sue  on  a  bond  given  to  the 
old  corporation.  The  Mayor,  fee.  of 
Colchester  v.  Scape,  3  Burr.  1872. ; 
The  Mayor,  ^c.  of  Scarborough  v. 
Butler,  3  Lev.  237.  The  granting 
of  a  corporate  name  by  the  Crown 
is  the  essence  of  the  creation  of  p 
corporation  (^SuUou's  cate^  Cc^e*s 
Rep.  24.) ;  but  it  might  continue, 
though  by  a  new  name.  Haddoeh*9 
case,  I  Vent.  355.  LuttreVs  case, 
4  Co.  87.  Quare,  however,  as  to 
scire  facias  againt  the  new  corpo* 
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1^8:  that  the  inhabitants  should  be  rated  for  debts  of  the  old  cor* 
j^Qjj^  poration ;  but,  on  the  construction  contended  for  by  the  plain* 
V.  ^  tiffj  this  might  be  the  result ;  for  if  the  realty  and  personalty  of 
the  new  corporation  acquired  after  the  act  might  be  seized  for 
debts  of  the  old  corporation,  the  chattels  used  for  the  corporate 
purposes  could  be  taken,  rates  would  have  to  be  levied  to  re- 
place them,  and  so  on,  until  the  debts  were  paid.  In  the  case 
of  PalKster  v.  The  Mayor  of  Gravesend  (a)  it  seems  to  have 
been  admitted  that  a  bond  given  by  the  corporation  for  money 
borrowed  after  the  act,  could  not  charge  the  borough  funds 
under  this  section  ;  and  that,  if  it  were  shown  that  the  corpora- 
tion, had  no  other  property  than  that,  which  formed  the  fund, 
the  action  could  not  be  maintained  because  no  execution  could 
issue.  In  Exparte  the  Corporation  of  Hyihe  (£)  it  was  held,  that 
money^  the  produce  of  the  sale  of  corporation  lands  before  the 
act,  could  not  be  applied  in  discharge  of  corporation  debts  ac- 
cruing since  the  act ;  but  that  the  dividends  only  were  applicable 
to  that  purpose,  (c) 

It  is  conceived  that  the  true  construction  of  the  92d  section 
is,  that  the  old  creditors  can  take  the  property  of  the  old  cor- 
poration, and  the  new  creditors  the  property  either  of  the  old 
or  of  the  new  corporation ;  but  that  the  old  creditors  cannot 
take  the  corporate  property  acquired  after  the  passing  of  the  act 

Mr.  Cowling  in  reply.  It  could  not  be  intended  that  the  pro- 
perty acquired  after  the  act  should  never  be  liable  to  the  debts 
of  the  old  corporation.  Suppose  the  old  corporation  was  insol- 
vent ?  or  suppose  the  new  corporation  exchanged  the  real  or 
other  property  of  the  old  ?  [Jerms  C  J.  That  could  not  be 
done,  as  to  real  property,  without  consents.]  (rf)  But  even 
with  consents  the  difficulty  as  to  creditors  would  be  the  sape, 
and  as  to  personalty  consents  would  not  be  required.  The 
words  in  the  92d  clause  referring  to  debts  contracted  before  the 
act,  but  **  unredeemed"  afterwards,  appear  to  imply  that  pro- 
perty acquired  aft;er  the  act  would  be  applicable  to  payment  of 
Buch  debts.  [^Maule  J.  That  word  ^^  unredeemed "  plainly 
refers  to  property  which  has  been  pledged.]  That  is  not  its 
whole  meaning. 

Jervis  C.  J.  I  am  of  opinion  that  the  ferry  was  not  extend- 
ible, and  that  therefore  the  plaintiff  is  not  entitled  to  recover. 
The  question  turns  upon  the  construction  of  section  ninety-two 

ration  on  a  recovery  against  the  old  (c)  It  ia  there  said  per  Beife  B^ 

one.     Ca»e  of  the  Commonalty  of  for  antecedent  debts  you  might  tp- 

Shrewsbury,  2  Hen.  6. 9.  ply  the  money,  but  not  further. 

(a)  19  L.  J.  C.  P.  858.  (d)  Sect.  94. 

(b)  4  Y.  &  C.  65. 
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in  the  Municipal  Corporation  Act,  which  in  effect  enacts.  That         i853. 
the  rents  and  profits,  and  real  and  personal  estate  of  the  cor-      \     • 
poration,  after  the  first  election  of  treasurer,  should  be  paid  to  r. 

him,  and  be  applied,  first,  to  the  payment  of  any  lawful  debt  *™o»- 
due  from  the  corporation,  and  contracted  before  the  act  and  un- 
redeemed. Mr.  Cowling  says,  that  these  words  have  the  effect 
of  making  the  borough  fund  liable  for  any  debts  contracted  before 
or  after  the  act;  and  whether  as  respects  property  acquired 
before  or  after.  But  I  think  the  proper  reading  of  those  words 
is  this,  subject  to  the  payment  of  such  debts  as  were  chargeable 
on  the  property  out  of  which  the  borough  fund  would  be  created ; 
Bo  that,  if  property  were  mortgaged  or  pledged,  the  fund  might 
be  applied  in  redeeming  it;  and  if  insufficient  for  that  purpose, 
a  borough  rate  might  be  levied  to  make  up  the  necessary  amount. 
If  the  section  stopped  there,  it  would  have  simply  had  the  effect 
of  creating  a  fund.  Now  it  would  undoubtedly  be  unreason- 
able, when  creating  a  fund  derived  from  ''  real  or  personal 
estate,"  not  to  secure  the  rights  of  those  who  at  the  time  had 
the  power  of  taking  such  property  in  discharge  of  their  claims 
upon  the  old  corporation,  and  accordingly  the  clause  proceeds 
to  save  their  rights :  **  saving  all  rights  or  demands  of  all  per* 
sons  upon  the  real  or  personal  estate,  by  virtue  of  any  proceed- 
ings which  may  hereafter  be  instituted."  The  intention  was 
plainly  to  preserve  the  right  of  execution  on  the  existing  real 
or  personal  estate,  to  parties  who  then  had  that  right.  Of  course, 
if  the  words,  however,  had  stood  alone,  the  old  creditors  might 
have  had  a  right  to  enforce  their  claims  upon  property  after- 
wards acquired.  Therefore  the  proviso  is  introduced,  that  the 
clause  shall  not  be  construed  to  render  liable  to  the  payment  of 
any  debt  contracted  before  the  act,  any  real  or  personal  property 
which  before  the  act  was  not  liable  thereto.  It  is  conceded 
that  these  words  are  large  enough  to  include  the  present  case, 
because,  at  the  time  of  the  passing  of  the  act,  the  property  in 
question  was  not  possessed  by  the  corporation.  It  is  sud,  indeed, 
that  the  proviso  may  be  satisfied  by  construing  it  to  apply  only 
to  the  nature  or  kind  of  property  on  which  the  execution  is  to  be 
levied.  But  there  is  no  reason  to  depart  from  the  plain  reading 
of  this  act.  And  even  if  it  were  doubtful,  the  construction 
contended  for  by  Mr.  Bramwell  is  the  most  reasonable.  For 
otherwise  this  would  follow :  the  statute  says  that  the  inhabit- 
ants are  not  to  be  liable  to  be  rated  for  any  debts  as  to  which 
they  would  not  have  been  liable  before  the  act ;  and  if  the  per- 
sonal property  of  the  corporation  acquired  after  the  act  could 
be  taken  by  the  old  creditors,  they  would  be  bound  to  mak^ 
rates  to  provide  such  personal  property  as  would  be  necessary 
for  the  purposes  of  the  act,  and  when  so  provided  it  could  be 
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1853.  taken  by  those  creditors ;  who  thus  would  indirectly  enforce  pay- 
ment of  their  debts  from  the  rates  levied  by  the  new  corponi- 
tion.  Clearly  this  was  not  intended.  It  seems  to  me,  there* 
fore,  that  the  effect  of  the  proviso,  coupled  with  the  saving 
'words  in  the  previous  part  of  the  clause,  is  to  save  the  rights  of 
all  persons  on  any  property  they  had  a  right  to  at  the  time  of 
the  passing  of  the  act ;  and  while  it  leaves  property  possessed 
before  the  act  liable  to  the  old  creditors,  it  confines  to  the  new 
creditors  any  claim  upon  the  property  acquired  afier  the  act. 
On  these  grounds,  I  think  that  the  plaintiff  cannot  recover  in 
this  action,  because  the  ferry  did  not  pass  to  him  under  the  in- 
quisition on  the  writ  of  eleffit. 

Maule  J.  I  am  of  the  same  opinion.  The  question  turns 
upon  the  construction  of  the  proviso  in  connection  with  the 
saving  of  the  rights  of  persons  in  respect  of  legal  proceedings 
taken  after  the  act,  whether  the  jsaving  words  are  limited  and 
restrained  by  the  proviso  to  property  of  the  old  corporation.  If 
not,  then  the  old  creditors  would  be  enabled  to  enforce  these 
debts  by  means  of  the  act  against  the  new  corporation,  which  I 
think  was  not  intended  by  the  legislature.  It  was  considered 
that  the  old  creditors  only  had  a  right  to  look  to  the  property 
of  the  old  corporation ;  and  for  the  purpose  of  securing  this 
the  proviso  is  effectual,  giving  to  it  the  construction  contended 
for  by  the  defendant,  which  is  supported  by  the  rule,  always  ad- 
hered to  in  courts  of  law,  that  to  all  the  words  in  an  act  of 
Parliament  their  plain,  natural,  and  common  meaning  should 
be  given,  and  their  full  meaning,  comprehending  all  the  subjects 
which  in  their  ordinary  sense  they  embrace,  unless  some  strong 
reason  can  be  given  for  a  contrary  construction, —  as  that  an  in- 
convenience so  serious  and  so  obvious  must  arise,  if  the  ordi- 
nary meaning  be  adhered  to,  that  it  is  impossible  to  conceive  the 
legislature  contemplated  it,  or  intended  such  a  construction  to  be 
followed.  It  is  not  suggested  that  there  is  any  reason  of  that 
eztremei  description  here ;  and  the  plain  meaning  of  the  proviso 
is  to  exclude  property  not  belonging  to  the  corporation  before 
the  act,  which  clearly  could  not  have  been  liable  to  be  taken  in 
execution  for  these  debts  before  the  act  It  is  suggested  that 
the  proviso  applies  only  to  the  nature  of  the  property,  not  to  the 
time  of  its  acquisition.  But  if  that  were  so,  words  would  have 
been  used  pointing  explicitly  to  the  nature  of  the  property  ;  as 
that  no  property  should  be  taken  for  which  a^eri  facias,  or  an 
ehffitf  might  not  have  issued  before  the  act.  No  such  words  are 
used  ;  but  words  are  used  which,  it  is  admitted,  may  have  the 
construction  contended  for  by  the  defendant ;  and,  as  there  is  no 
extreme  absurdity  in  it,  I  think  they  must  have  that  construc- 
tion, and  that  consequently  the  plaintiff  cannot  recover. 
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CfittfiWSLii  J.  The  fixst  part  of  the  section  would  apply  to         1859. 
ill  propeitf  possessed  by  the  corporation  at  the  time  the  act      Arnold 
pMDcd,     The  saving  clause  has  a  similar  application  and  applies        ^^ 
to  all  creditors.     Then  the  proviso  limits  it  to  the  old  creditors : 
and  the  sensible  and  reasonable  construction  of  the  clause  is,  that 
it  leaves  the  old  creditors  the  rights  they  possessed  before  the  act 
to  the  property  of  the  old  corporation,  and  gives  the  creditors 
of  the  new  corporation  remedies  against  all  their  property. 

Talfoubd  J.     I  am  of  the  same  opinion. 

Judgment  for  the  defendant. 

Attorney Sy  Sharland;  and  Knight. 


EEGINA  t^.  WELSH  AND  ANOTHER,  JUSTICES        ^^^ 

OF  BIRMINGHAM.  May  25. 

An  agreement, 

Coram  LoBD  Campbell  C.  J.,  Colebidgb  J.5  and        inconsider- 

UROMPTON  J.  lent,  and  of 

1  HIS  was  a  rule  calling  upon  Isaac  Welsh  and  William  Wills,  paid  as  after 

esqrs.^  two  justices  of  the  peace  for  the  borough  of  Birmingham,  ™ork  ^^'tj^. 

and  upon  Robert  Whittaker,  to  show  cause  why  the  said  justices  plate  worker 

should  not  hear,  determine,  and  adjudicate  upon  the  matter  of  months,  and 

an  information  and  complaint  made  by  T.  F,  GriflSth  and  his  nntil  the  ex- 

co-partnersy   against  the  said  Robert  Whittaker,  for   unlaw-  three  months' 

fully  absenting  himself  from  their  service  contrary  to  certain  "^^^f®*  ^^^ 

/,         n  workman  not 

abides  of  agreement.  to  absent  him- 

It  appeared  from  the  affidavits  in  support  of  the  rule,  that  J^^^^^  h'lure^f 

the  justices  had  declined  to  make  any  order,  on  the  ground  that  work,  and  not 

the  agreement  was  void  for  want  of  mutuality,  and  therefore,  J^J ^ne  e^ 

that  they  had  no  jurisdiction  under  the  stat.  4  Geo.  4.  c.  34.  s.  3.  without  leave 

The  articles  on  which  the  information  was  founded  were  as  ISal^ili^^'p^y 

follow :  —  **  Agreement  made  this  2nd  day  of  December,  1852,  weekly  for  the 

between  Robert  Whittaker  of  the  one  part,  and  Thomas  Foxall  at  their  usual 

Griffith,  Jacob  Bright  Browett,  and  George  Goodman,  jun.,  ^?'"'^™^°^   * 

manufacturers  and  co-partners  of  the  other  part,  as  follows :  —  ing  id«.  per 

The  said  R.  Whittaker,  in  consideration  of  the  sum  of  3i  lent  ^^^^""^l  *^^ 

and  advanced  to  him  by  the  said  T.  F.  Griffith  and  partners,  at  should  be  re- 

the  time  of  the  execution  hereof,  and  of  the  wages  hereinafter  contain  an  hn^ 

agreed  to  be  paid  to  him  by  them^  doth  hereby  agree  to  work  pHed  contract 

for  and  serve  them,  their  executors,  administrators,  and  assigns,  ^he  masters  to 

as  a  tin-plate  worker,  and  not  to  work  for  or  serve  any  one  else  provide  reason- 

•  1  \    •    t  .         .         •.«  Ill  able  work,  and 

Without  their  leave  or  consent  given  in  writing,  from  the  date  here-  to  be  a  valid 
of,  daring  and  until  the  full  term  of  twelve  months  thence  next  fhe  4*Gea'?''* 
ensuing,  and  also  for,  during,  and  until  the  expiration  of  three  c  34.  s.  3. 
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calendar  months  after  notice  by  him  the  said  R.  Whittaker, 
giyen  to  the  said  T.  F.  Griffith  and  partners,  of  his  desire  and 
intention  to  determine  the  said  service ;  and  the  said  B.  Whit- 
taker  doth  hereby  further  agree  to  fulfil  his  said  service,  and 
perform  his  work  in  a  good,  skilful,  and  workmanlike  manner 
in  all  things,  and  not  to  absent  himself  during  the  usual  or  cus- 
tomary hours  of  work ;  and  the  said  T.  F.  Griffith  and  partner?^ 
in  consideration  of  the  good  and  faithful  services  of  the  said 
B.  Whittaker  to  be  performed  as  aforesaid,  do  hereby  agree  to 
pay  to  him,  on  the  Saturday  night  in  every  week,  during  the 
aforesaid  term  (usual  holidays  excepted),  all  such  wages  as  the 
articles  made  by  the  said  K.  Whittaker  as  aforesaid  shall  amount 
to,  at  their  usual  workman^s  prices  for  similar  articles.  Provided 
always,  that  if  (after  the  expiration  of  twelve  months  from  the 
date  hereof)  either  of  the  Said  parties  shall  give  to  the  other  or 
others  of  them,  three  calendar  months'  notice  of  his  or  their 
desire  to  determine  the  said  service,  then,  after  the  expiration 
of  the  time  mentioned  in  such  notice,  the  said  service  shall 
cease,  and  this  agreement  shall  be  void,  except  only  as  to  any 
remedy  for  any  breach  of  the  agreement  previously  committed. 
And  the  said  K.  Whittaker  hereby  authorises  the  said  T.  F. 
Griffith  and  partners,  to  deduct  the  sum  of  IO5.  per  week  until 
the  above  loan  of  ZU  be  lawfully  paid." 

Mr.  Alfred  Wills  showed  cause.  The  agreement  is  void  for 
want  of  mutuality,  and  is  therefore  not  a  contract  within  the 
3  &  4  Geo.  4.  c.  34.  s.  3.,  and  the  justices  have  no  jurisdiction  to 
hear  the  complaint.  There  is  certainly  no  express  contract  on 
the  part  of  the  masters  to  provide  work,  nor  can  any  such  con- 
tract be  implied  from  its  terms.  Young  v.  Timmins  (a)  is 
almost  on  all  fours  with  this  case.  [^Crompton  J.  That  was  a 
question  whether  the  agreement  was  in  restraint  of  trade  or  not] 
That  was  so,  but  the  Court  also  held  that  the  employers  were 
not  bound  under  the  agreement  to  provide  work ;  and  although 
that  case  may  be  considered  as  shaken  as  to  one  point,  by 
Hitchcock  V.  Coher  (b\  Tallis  v.  Tallis  (c),  and  other  cases,  it 
is  not  questioned  on  the  point  as  to  the  contract  to  employ. 
I^lkington  v.  Scott  {d)  is  the  strongest  case  of  an  implied  con« 
tract  to  find  work:  but  there  are  important  distinctions  between 
that  case  and  this.  In  that  case  there  was  a  stipulation  to  pn;^ 
8/.  per  annum  in  lieu  of  house  rent  and  firing ;  a  moiety  of  wages 
on  piece  work  was  to  be  paid  during  a  depression  of  trade ;  the 
masters  were  to  be  at  liberty  to  employ  another  person  in  room 
of  the  workman  if  be  became  sick  or  lame;  and  Alderson  B.  says, 


(a)  1  C.  &  J.  331. 
(6)  6  A.  &  E.  43S. 


i: 


c)  1  E.  &  B.  391. 

d)  15  M.  &  W.  657. 


THE  COMMON  LAW  REPORTS. 


321 


"Looking  at  the  agreement  altogether,  I  see  sufficient  to  satisfy 
me  that  the  masters  are  bound  to  employ  him."  [^Cromptan 
J.  Do  you  say  that  the  covenant  to  pay  wages  every  Saturday 
night  for  the  work  done,  does  not  raise  such  an  implication 
here.]  If  it  does,  what  is  it  ?  Supposing  no  work  to  have 
l)een  provided,  what  is  he  to  be  paid  ?  For  what  kind  of  work  ; 
and  how  much  ?  The  only  right  he  has  is  to  be  paid  for  such 
work  as  he  has  done.  {^Crampton  J.  If  you  brought  an  action, 
you  might  allege  that  the  masters  did  not  provide  reasonable 
work.]  But  how  could  any  such  implied  contract  be  enforced  ? 
The  jury  must*  first  find  how  much  work  the  masters  ought  to 
have  provided ;  next,  what  kind  of  work ;  and  then  apply  the 
scale  of  prices:  but  this  is  impracticable,  and  the  agreement  is 
one-sided  from  beginning  to  end.  In  Williamson  v.  Taylor  (a), 
on  a  similar  breach  to  that  proposed,  it  was  held  there  was  no 
contract  to  provide  reasonable  employment ;  and  although  there 
was  no  express  agreement  on  the  part  of  the  plaintiff  to  work 
for  no  one  else,  it  was  clearly  so  implied,  because  he  was  to 
continue  in  the  service  whilst  the  pit  was  out  of  work.  So  in 
Aspdin  Y.  Austin  (£),  and  Dunn  v.  SayUs  (c),  it  was  held,  that 
there  was  no  contract  to  employ,  although  there  were  express 
agreements  to  pay  a  certain  amount  of  salary  or  wages ;  nor  did 
the  Court  decide  that  there  was  such  a  contract  in  the  recent 
case  of  Rust  v.  NoUidge  {d)\  there  was  merely  an  inclination  of 
opinion  to  that  effect.  In  JElderton  v.  Emmens  {e)  there  was  no 
contract  to  provide  employment,  although  the  Court  held  there 
was  an  agreement  creating  the  relation  of  attorney  and  dient. 
In  Lees  v.  Whitcomb  {/)  it  was  held,  upon  an  agreement  by  one 
party  to  remain  a  certain  time  to  learn  a  trade,  that  there  was 
no  implied  covenant  to  teach  it ;  and  it  would  be  much  more 
violent  to  imply  a  contract  here.  In  Sykes  v.  Dixon  {g)  the 
Court  held  the  agreement  to  be  unilateral  and  bad,  there  being 
no  contract  to  employ,  and  no  consideration.  [^Crompton  J. 
I  suppose  it  was  to  avoid  that  objection  that  the  agreement  for 
the  loan  of  3/.  was  inserted.]  No  doubt ;  but  that  is  merely 
colourable,  and  this  being  an  agreement  in  restraint  of  trade, 
two  conditions  are  necessary  to  its  validity :  first,  there  must 
be  a  valid  consideration,  not  a  mere  colourable  one :  and, 
secondly,  the  consideration  must  be  reasonable;  both  which 
conditions  fail  here. 

Mr.  MeUor  Q.  C,  contriy  was  not  called  upon. 
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(a)  6  Q.  B.  175. 
(J)  5  Q.  B.  671.' 
(cj  5  Q.  B.  685. 
(d)  1  £.  &  B.  105. 
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e)  6  C.  B.  160. 
/)  5  Bing.  34. 
(^)  9  A.  &  £.  693. 
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Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that  tUs  u 
a  TaUd  contract  within  the  3  &  4  Geo.  4.  c  34*  It  issaid  to  be 
invalid  because  there  is  no  obligation  on  the  port  of  the  masters 
to  find  work ;  but  that  is  a  very  unreasonable  construction  of  the 
language  used.  Tlie  workman  undertakes  to  work  for  imd  serve 
the  masters,  and  not  to  wwk  for  or  serve  any  one  else  withoat 
their  leave  or  eonsent  in  writing,  and  to  perform  lua  work  in  s 
good,  skilful,  and  workmanlike  manner,  and  not  to  absent  him- 
self daring  the  usual  or  customary  hours  of  work;  and  in  con- 
nderadon  of  the  services  to  be  performed  as  aforesaid,  the  mas- 
ters agree  to  pay  to  him  on  every  Saturday  night  all  snch 
wages  as  the  articles  made  by  the  said  B.  Whittaker  as  afore- 
said shall  amount  to,  at  their  usual  workmen's  prices  for  similar 
articles ;  and  then  follows  a  proviso  for  determining  the  service 
on  three  months'  notice  by  either  party.  Is  there  not  here  a 
necessary  implication  that  the  employer  shall  find  reasonable 
work  for  the  party  employed  as  well  as  to  pay  wages  for  the  work 
done  ?  It  is  easy  to  imply  an  obligation  which  may  be  reason- 
ably supposed  to  have  been  in  the  contemplation  of  the  parties 
at  the  time  of  entering  into  the  contract  This  agreement  clearly 
shows  that  some  such  obligation  was  in  contemplation ;  and  I 
think  it  was  to  find  reasonable  work  for  the  person  employed; 
if  so,  this  contract  is  not  unilateral ;  there  is  something  to  be 
done  on  the  one  side  and  on  the  other.  It  seems  to  me  also  that 
this  decision  does  not  conflict  with  the  authorities,  and  that  the 
case  of  Pilhington  v.  Scott  is  in  point ;  and  that  being  so,  this 
was  &  contract  which  ought  to  be  enforced,  and  the  justices  had 
jurisdiction  to  hear  the  complaint. 

Coleridge  J.  I  am  of  the  same  opinion.  The  cases  dted 
all  depend  on  their  particular  circumstances ;  and  so  that  we  do 
not  infringe  the  principles  on  which  they  have  been  determined, 
there  is  no  difficulty  in  deciding  differently  under  other  circam- 
stances.  We  must  give  a  reasonable  meaning  to  these  instru- 
ments, and  on  the  face  of  this  one  there  is  clearly  established 
the  relation  of  employer  and  employed,  which  must  continue 
for  fifteen  months  at  least.  Now  it  would  be  a  strong  thing  to 
say  that  the  master  is  to  keep  the  workman  in  his  service  for 
fifteen  months,  and  not  to  employ  or  pay  him.  There  is  a  stipu- 
lation  that  wages  are  to  be  paid  according  to  the  work  done  and 
according  to  a  scale  of  prices,  and  the  sum  of  32.  is  to  be  ad- 
vanced in  the  first  instance,  to  be  deducted  by  weekly  instal- 
ments from  the  wages  to  be  paid.  A  necessary  implication 
arises  from  this,  that  work  is  to  be  provided ;  and  it  is  enough 
for  us  to  say  that  this  is  a  valid  contract;  the  construction  of 
it  is  for  the  justices  below. 
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CfiOxnoK  J.  I  am  of  the  eame  opinion.  We  should  be 
dmoBt  OTemiling  Pilkington  v.  Scott  if  we  did  not  follow  that 
dedflioB  in  this  caae ;  I  think  it  is  both  good  sense  and  good 
lav,  and  should  be  sorry  to  throw  any  doubt  upon  it.  The 
groands  for  this  judgment  stated  by  the  other  judges  appear  to 
me  to  be  unanswerable,  and  it  is  unnecessary  for  me  to  repeat 
them.  Both  parties  must  do  what  is  reasonable  under  their 
contract  I  think  we  may  rather  more  safely  imply  a  contract 
to  employ  under  this  agreement  than  under  that  in  Pilhington 
Y.  Seott^  and  that  none  but  a  lawyer  could  have  any  doubt  as  to 
what  was  the  intention  of  the  parties. 

Rule  absolute. 

Attorneys,  Ivitney;  and  Skarpe,  Field,  ^  Jackson* 


1853. 

' . — ' 

Rboina 

V. 

Welsh  akd 

Anotheb, 
Justices  of 

BUMIMGHAJf. 


PARKER  V.  FARE  BROTHER. 
Coram  JsBYiS  C.  J.,   Maule  J.,  Cbesswell  J.,   and  ^^^^^ 

TalFOURD  J.  Pleas. 

Declaration  stated  that  the  plaintiff,  at  the  request  of  xhf^endor  of 
the  defendants,  retuned  and  employed  them  as  auctioneers  to  housesdeclared 
conduct  a  sale  by  auction  of  houses,  to  wit,  Nos.  52.  56.  and  ^^on^r  for 
58.  Westboume  Park  Villas,  and  to  prepare  a  particular  of  the  negligence  in 
said  sale,  and  a  description  of  the  property  to  be  sold,  for  re-  printed  ^rtl- 
ward  to  be  therefore  paid  by  the  plaintiff  to  the  defendants,  and  ^^  of  sale, 

_        ,  _  ,  misdescribing 

the  defendants  accepted  and  entered  upon  such  retainer  and  em-  the  property ; 
ployment,  and  under  such  employment  put  up  the  said  houses  ^hichThe^pur- 
for  8ale  by  auction,  and  contracted  to  sell  the  same  at  the  said  chaser  claimed 
auction  to  a  bidder  at  the  said  auction  for  the  same.     Yet  the  JSmpensatfon ; 
defendants  did  not  exercise  due  and  proper  care  in  and  about  ^nd  the  piain- 
the  preparation  of  a  particular  of  the  said  sale  and  a  descrip-  ezpensc^uid 
tion  of  the  property  to  be  sold,  but  carelessly,  negligently,  and  received  less 

m  1  •  ,.  .,  1    for  the  property 

improperly  prepared  an  incorrect  and  improper  particular  and  than  he  other- 
description  of  the  said  property  to  be  sold,  and  put  up  the  pro-  ^^  Jo^ 
perty  to  be  sold,  and  contracted  to  sell  the  said  property  as  The  jury  found 
aforesaid  upon  the  said  incorrect  and  improper  particular  and  chMerwMmis- 
description,  whereby  the  purchaser  at  the  said  auction  objected  led  by  the  mis- 
and  refused  to  complete  the  said  contract  according  to  the  con-  ^^^  nexfto  ^ 

the  houses,  and 
the  mistake  was  in  describing  them  as  of  Ihree  instead  of  fiiH>  floors.  The  pUuntiff  proved  that 
be  had  ioenrred  charges  to  his  attorney,  and  had  returned  a  portion  of  the  purchase-money  to  the 
pvclaser.  The  jury  expressly  refused  to  give  anything  in  respect  of  the  former,  but  gave  a  sum 
equal  to  the  amount  returned.  A  rule  for  a  new  trial,  on  the  ground  that  the  Yerdict  was  against 
^dence,  as  to  the  purchaser  being  misled,  was  reAised ;  and  it  was  held,  that,  assuming  that  he 
▼as  not  misled  by  the  mistake,  and  that  he  was  not  damaged,  the  jury  were  warranted  in  their 
Yeidiet,  on  the  ground  of  general  legal  damage  to  the  plaintiff ;  because,  ntm  constat,  that  if  the 
premises  had  been  correctly  describi^,  the  purchaser  might  not  have  bid  to  an  amount  equal  to 
tlttt  which  he  actually  gaye,  and  he  would  then  haye  had  no  claim  for  compensation* 
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1853.         ditlons  of  the  said  eale^  and  became  entitled  to  and  claimed 
Parkeb       compensation  for  the  said  error  in  the  said  particular  and  de- 

_       V.  scription ;  and  the  plaintiff  was  unable  to  compel  the  sud  pur- 

Farsbrotheb 

*  chaser  to  complete  the  said  contract  according  to  the  said  con- 

ditions,  and  was  compelled  to  and  did  make  him  compensation 
for  the  said  incorrect  and  improper  description  of  the  said  pro- 
perty in  the  said  particulars  and  description,  and  was  put  to 
additional  expense  in  completing  the  said  sale,  and  did  not  ob- 
tain so  much  for  the  said  property  as  he  otherwise  would  have 
obtained  ;  and  the  plaintiff  claims  1 00/. 

The  defendants  pleaded  first,  not  guilty ;  secondly,  that  the 
plaintiff  did  not  retain  them  for  the  purpose  and  upon  the  terms 
in  the  declaration  alleged ;  thirdly,  that  after  the  accruing  of 
the  causes  of  action  in  the  declaration  alleged,  and  before  the 
commencement  of  this  suit,  the  plaintiff  was  and  stood  indebted 
to  the  defendants  in  a  certain  sum  of  money^  and  it  was  then 
agreed  between  the  plaintiff  and  the  defendants,  that  in  consi- 
deration of  the  alleged  causes  of  action  the  defendants  should 
consent  to  accept  for  and  in  respect  and  as  payment  of  the  said 
debt  so  dae  to  them  from  the  plaintiff,  a  sum  less  than  the 
whole  of  such  debt,  that  is  to  say,  one  half  of  it,  and  should 
abandon  all  claim  to  the  residue  thereof,  and  acquit  the  plain- 
tiff of  the  same,  and  that  the  plaintiff  should  accept  such  aban- 
donment and  acquittal  in  satisfaction  and  discharge  of  the 
alleged  causes  of  action  in  the  declaration ;  and  the  defendants 
further  say  that  they  have  in  all  respects  performed  their  part 
of  the  said  agreement,  and  have  accordingly  accepted  for  and  in 
respect  and  as  payment  of  the  said  debt  so  due  to  them  from  the 
plaintiff,  a  sum  less  than  the  whole  of  such  debt,  that  is  to  say, 
one  half  thereof,  and  have  acquitted  the  plaintiff  of,  and  aban- 
doned all  claim  to  the  said  residue,  and  that  the  plaintiff,  before 
the  commencement  of  this  suit,  accepted  such  agreement  and 
the  performance  thereof  as  aforesaid  in  accord  and  satisfaction 
of  the  causes  of  action  in  the  declaration  mentioned,  (a)  Issues 
were  joined  on  all  the  pleas. 

The  cause  was  tried  before  Talfourd  J.  at  the  sittings  in 
Easter  Tenn.  From  the  evidence  of  the  plaintiff  it  appeared 
that  he  had  employed  the  defendants  to  sell  three  houses  (de- 
scribed Nob.  52.,  56.,  and  58.  in  the  same  rowj  instructing  him 

(a)  Nothing  turned  upon  this  in  consideration  of,  and  accepted  bj 
plea,  which  was  not  proved ;  but  the  plaintiff,  in  satisfaction  of  the 
which  is  given  on  account  of  its  alleged  cause  of  action.  In  sub- 
peculiarity  of  form.  The  way  in  stance  it  was  a  plea  of  payment  of  a 
which  it  was  intended  to  prove  it  sum  certain  in  satisfaction  of  un- 
was  by  showing  an  abatement  by  liquidated  damages.  Sibree  v.  Trippy 
defendants  of  their  regular  charge?,  15  M.  &  W.  23. 
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m  writing  to  describe  one  of  them,  No.  52.,  as  a  houte  of  two      ,  ]'B53. 
stories,  and  the  other  two  as  in  every  respect  similar ;  whereas 


the  defendants  in  their  printed  particular   described  No.  52.  ^- 

correctlj,  but  represented  No.  56.  as  having  three  floors,  and 
Na  58.  as  "  in  every  respect  similar  to  No.  56."  The  houses 
were  all  purchased  by  a  Mr.  Bennett,  who  gave  for  the  first. 
No.  52.,  600/.;  for  the  second.  No.  56.,  560/.;  and,  for  the  third. 
No.  58.,  550L  There  was  some  evidence  that,  at  the  auction, 
the  defendants  corrected  the  error  (a);  and  it  was  likewise 
proved,  that  a  proof  of  the  printed  particular  had  been  sent  to 
the  plaintiff.  After  the  sale,  Mr.  Bennett  complained  of  the 
misdescription,  and  claimed  compensation  under  the  usual  con- 
dition of  sale,  with  regard  to  errors  in  description.  This  was 
refused,  on  the  ground  that  he  lived  next  door  to  the  houses, 
and  could  not  have  been  misled.  Eventually,  however,  he  re- 
ceived 47/.  lOs.  from  the  plaintiff,  who  also  paid  10/.  to  his 
attorney  for  his  charges  in  the  matter.  There  was  a  clause  in 
the  conditions  of  sale  providing  for  arbitration  in  the  event  of 
any  difference,  and  it  was  said  this  course  should  have  been  taken. 
The  learned  judge  left  these  questions  to  the  jury :  1.  Was 
there,  on  the  part  of  the  defendants,  want  of  due'  skill  and  care 
in  preparing  the  particular  of  sale,  and  conducting  the  sale  or 
the  contract  thereon  ?  2.  Was  Mr.  Bennett,  when  he  purchased, 
misled  by  the  printed  particular  into  the  belief,  that  Nos.  56* 
and  58.  were  houses  of  three  stories  ?  3.  Were  the  houses  sold 
on  a  contract,  embodying  that  printed  particular  ?  .  4.  What 
amount  of  additional  expense,  if  any,  was  actually  caused  to  the 
plaintiff  by  the  error  ?  5.  What  was  the  amount  the  plaintiff 
was  obliged  to  pay  to  the  purchaser,  and  could  he  have  reduced 
it  by  arbitration  ?  6.  What  is  the  amount  of  the  damage  ?  The 
jary  found  all  the  questions  of  fact  for  the  plaintiff;  they  found, 
abo,  that  he  had  been  obliged  to  pay  47/.  10^.,  and  that  ex- 
pense to  the  amount  of  10/.  had  been  caused  to  him  by  the 
error ;  but  they  distinctly  stated  that  they  did  not  give  him 
that:  and  they  assessed  the  damages  at  47/.  lOs. 

In  Easter  Term,  Mr.  Serjeant  Shee  obtained  a  rule  nisif  to 
reduce  the  damages  either  to  10/.  or  to  a  shilling,  (b)  The 
learned  seijeant  moved  his  rule  also  on  the  ground  that  the  ver- 
dict was  against  evidence  as  to  the  purchaser  having  been  misled 

(a)  Qiuere  as  to  this.     Vide  Eden  jury,  whether  the  plaintiff  ought  to 

▼.  Btake^  13  M.  &  W.  614.  have  insisted  on  an  arbitration  with 

(h)  He  also  moved  on  the  ground  the  purchaser ;  and  in  leaving  to  the 

of  misdirection,  but  on  that  ground  jury  the  amount  of  damages,  instead 

the  rule  was  refused.    The  alleged  of  directing  a  nonsuit  or  nominal 

misdirection  was  in  leaving  it  to  the  damages. 
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1858.        by  the  mistake ;  but  the  Coart  refused  a  nde  on  that  ground, 

Parker       deeming  it  not  material. 

t7.  Mr.  Keane  (with  him  Mr.  Serjeant  Byh$)  now  showed  cause. 

May  24  ^^^  plaintiff  musty  at  leasts  retain  his  verdict  to  the  amount  of 
lOlf  the  amount  of  actual  expense  caused  to  him  by  the  error, 
independently  of  the  sum  returned  to  the  purchaser  out  of  the 
purchase  money.  To  that  sum,  which  was  necessarily  paid  to 
his  attorney  for  costs  in  and  about  investigating  the  matter,  he 
is  clearly  entitled.  [  Talfourd  J.  But  the  juiy  did  not  give 
it  him ;  they  distinctly  intimated  that  they  did  not]  But  they 
found  that  he  had  actually  paid  that  sum  to  his  attorney  in  and 
about  the  business,  and,  as  a  matter  of  law,  he  is  entitled  to  it 

Secondly,  the  plaintiff  is  entitled  to  substantial  damages, 
independently  of  the  expense  he  was  put  to ;  and  the  jury  have 
rightly  assessed  the  amount.  The  negligence  was  found  as  a 
fact,  and,  in  law,  that  implies  damage.  [CresMweU  J.  In  the 
absence  of  express  evidence  to  the  contnuy  it  may  be  so;  but 
is  it  so  where  it  is  proved  that  there  was,  in  fact,  no  damage  ?] 
It  is  not  so  proved  here ;  the  reverse  appears ;  that  a  consider- 
able sum  was  returned  in  consequence  of  the  negligence. 
[  Cresstoell  J.  But  if  the  purchaser  was  misled  by  the  mistake 
(and  the  jury  found  that  he  was),  he  purchased  the  two  houses 
under  the  belief  that  they  were  of  three  stories ;  he,  therefore, 
must  have  given  more  for  them  than  he  otherwise  would  have 
done,  and  you  only  returned  what  you  had  no  right  to  retain.] 
But,  non  constat^  notwithstanding  the  identity  in  amount  be* 
tween  that  sum  and  the  sum  given  by  the  jury,  that  they  gave 
it  merely  upon  that  ground.  [Jerms  C.  J.  Suppose  Bennett, 
the  purchaser,  had  distinctly  stated,  that  he  had  bought  them  in 
the  belief  that  they  were  houses  of  two  stories,  and  that  he  had 
therefore  made  no  claim  for  compensation,  could  you  have 
sued  ?]  Perhaps  not ;  but  here  it  was  not  proved  that  there  was 
no  other  damage,  but  the  sum  returned  to  the  purchaser  (even 
assuming  that  to  have  been  no  legal  damage),  and  the  law  im- 
plies general  damage  wherever  there  has  been  a  breach  of  duty, 
the  amount  of  which  it  is  for  the  jury  to  ascertain.  \Maule  J. 
Suppose  an  attorney  neglects  to  give  notice  of  action  wh^re  it  is 
necessary  so  to  do ;  but  the  defendant  does  not  take  advantage 
of  it,  and  the  plaintiff  recovers  damages,  can  he  sue  the  attorney 
for  the  negligence?]  He  contracts  to  bring  the  cause  to  a 
successful  issue,  and  he  has  done  so.  [^Cresswell  J.  That  can- 
not be  hb  undertaking,  or  the  attorney  would  be  liable  to  an 
action  in  every  case  in  which  the  plaintiff  failed.]  He  con- 
tracts to  bring  reasonable  care  and  skill  to  the  conduct  of  the 
suit,  and  he  has  done  so.     [^Cresswell  J.    No ;  he  has  committed 
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gross  negligence,  which  might  have  caused  a  nonsuitj    He  has,         ^^^a- 
in  the  main,  so  managed  the  cause  as  to  recover  a  verdict.       parubb 
[CresswellJ.    No;   the  other  side  have  so  mismanaged  it]  v. 

The  case  put  at  all  events  differs  from  the  present  in  this,  that 
here  there  was  no  distinct  dbproof  of  damage,  and  there  was 
8ome  express  evidence  of  damage.  It  is  not  necessary  to  aa» 
snme  that  the  return  of  a  part  of  the  purchase  money  was  justly 
demanded.  It  is  true,  that  the  jury  found  the  purchaser  was 
miflled ;  but,  if  they  had  not  so  found,  it  is  clear  that,  had  the 
error  not  been  conunitted,  the  purchaser  would  not  have  been  in 
a  position  to  demand  compensation ;  and  the  effect  of  his  de- 
mand was  to  compel  the  payment.  This  was  a  legal  danmi- 
fication. 

Mr.  Brewer  (with  him  Mr.  Serjeant  Shee)  in  support  of  the  rule. 
The  pliuntiff  cannot  be  entitled  to  the  amount  of  damages  for 
which  he  has  recovered  a  verdict  The  repayment  of  part  of 
the  purchase-money  was  voluntary;  the  purchaser  could  not 
have  been  misled  by  the  mistake,  for  he  resided  next  door  to 
the  houses,  and  must  have  known  that  they  were  houses  of  only 
two  stories.  [  Talfourd  J.  The  jury  found  that  he  was  mis- 
led.] He  gave  more  for  the  house  described  as  of  two  stories, 
than  for  the  others.  [  Talfourd  J.  In  one  view  that  is  rather 
agsunst  you.]  It  shows  that  he  gave  no  more  for  the  houses 
misdescribed  than  he  meant  to  do,  and  that  he  could  not  have 
been  damnified  even  if  he  were  misled.  [Maule  J.  But  pos- 
sibly the  plaintiff  may  have  been  damnified  in  this  way.  Those 
who  want  two  story  houses  will  not  attend  a  sale  of  three 
story  houses.  The  defendants  advertised  two  out  of  the  three 
88  three  story  houses,  and  parties  may  not  have  attended  the 
sale,  who  otherwise  would  have  attended.  Thus  the  competi- 
tion may  have  been  far  less  brisk  then  it  would  otherwise  have 
been,  and  then  the  sum  at  which  the  two  houses  misdesciibed 
were  sold  may  have  been  less  than  the  price  they  would  have 
fetched  had  they  been  rightly  described.]  But  the  declaration 
does  not  make  that  the  ground  of  complaint  It  proceeds 
entirely  upon  this  ground,  that  the  purchaser  was  misled,  and 
refused  to  complete,  (a)  [Maule  J.  It  states  the  negligence ; 
from  which  the  natural  inference  is  the  dami^e  suggested,  and 
the  jury  may  have  given  damage  on  that  view.]  On  this  decla- 
ration they  could  not  rightly  have  done  so.    It  makes  the  cause 

(a)  The  declaration,  after  alleging     nej ;  3.  did  not  obtain  so  much  for 
the   negligence,    averred   that   by      the  property  as  he  otherwise  would 
reason  thereof  the  plaintiff,  1.  was      haye    done.      QtMere,  Whether  the 
put  to  expense;   2.  was  compelled     latter  averment  was  tubitanJHalf 
to  return  part  of  the  purchase  mo- 
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1853.         of  action  to  consist  in  a  mistake  which  misled  the  purchaser,  and 
Parker       ^®  ^^^  ^^^  misled,  or  not  damaged  by  this  mistake.  {Jervu  C.  J. 
^'  He  may  have  purchased  under  no  mistake,  but  meaning  to  claim 

compensation,  conceiving  he  had  a  right  to  go  upon  the  printed 
particulars.]  Even  if  this  were  so,  he  would  haye  had  no  right 
to  compensation  if  he  sustained  no  damage.  \_Maule  J.  That  is 
not  the  right  test*  A  man  purchases  land  described  as  100 
acres:  there  are  in  fact  only  99:  he  claims  compensation: 
would  it  be  any  answer  to  say,  that  he  has  sold  it  for  more  than 
he  gave  for  it  ?]  But  it  would  be  an  answer  that  he  was  not 
misled.  {^Maule  J.  Not  necessarily  so ;  and  even  if  it  were, 
the  plaintiff  may  have  sustained  damage  independently  of  any 
question  of  damage  to  the  purchaser.  The  misdescription  of 
the  houses  as  three-storied  may  have  kept  persons  away  from 
the  auction  who  might  have  bid  up  the  price  to  the  same  sum, 
or  nearly  the  same,  as  Bennett  gave  for  them :  whereas,  by 
means  of  the  mistake,  he  has  had  a  reason  for  claiming  compen- 
sation.] 

Jervis  C.  J.  This  rule  must  be  discharged.  The  plaintiff 
has  had  to  pay  a  sum  of  money  and  has  sustained  an  injury. 
The  jury  have  found  that  he  paid  this  under  the  belief 
that  the  purchaser  did  not  know  of  the  misdescription,  and 
that  the  money  he  paid  was  as  little  as  it  could  have  been  by  any 
arrangement  between  them.  Now,  if  they  had  made  an  esti- 
mate  of  the  damage  and  given  so  much  for  the  money  paid,  and 
so  much  for  compensation,  it  might  have  ndsed  the  questions 
which  have  been  discussed.  But  they  have  not  so  decided  the 
damage.  They  have  simply  said,  here  is  an  injury  occasioned 
by  the  defendant's  neglect,  and  for  that  injury  we  give,  gene- 
)-ally,  47/.  10«.  damages.  How  is  it  possible  to  say  that  this  was 
wrong  ?  There  are  various  ways  in  which  the  verdict  would  be 
rightly  arrived  at.  It  might  be  that  they  believed  the  purchaser 
bid  the  price  he  paid,  knowing  the  mistake,  but  likewise  know- 
ing the  condition  for  compensation,  and  so  that  even  if  ht 
were  not  misled,  he  might  yet  claim  compensation*  At  all 
events,  it  is  impossible  for  us  to  say  that  the  amount  of  the 
damage  given  by  the  verdict  is  too  great. 

Maule  J.  The  defendants  were  guilty  of  negligence  in  mis- 
describing  the  property  the  plaintiff  had  employed  them  to  sell. 
That  negligence  might  be  productive  of  injury  and  loss  to  the 
plaintiff.  The  evidence  at  the  trial  shows  a  probability  that  it 
would  be  so.  The  jury  have  found  that  it  was  so:  and  that  it 
did  in  fact  produce  damage  to  the  plaintiff;  and  they  have 
assessed  the  amount  of  that  damage.     One  way  has  been  sug- 
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gested  in  which  they  may  have  arrived  at  that  verdict :  that         1853. 
they  may  have  believed  the  houses  were  sold  to  a  person  who       pI^mb 
gave  the  same  price  for  them  as  he  would  have  done  had  they  v. 

been  properly  described^  (whether  he  were  misled  or  not) :  and 
that,  in  consequence  of  the  defendant's  negligence,  he  has  claimed 
that  compensation  which,  but  for  the  negligence,  he  could  not 
have  ckimed,  and  which  he  has  actually  received  to  the  amount 
recovered.  There  are  other  ways  in  which  injury  might  have 
arisen  to  the  extent  of  from  eight  to  nine  per  cent. :  and  the  jury 
have  said,  that  was  the  case.  The  damages  could  scarcely  in 
a  case  like  this  be  matter  of  arithmetical  computation.  It  is 
not  easy  to  say  how  the  amount  of  the  damage  could  be  esti- 
mated in  such  a  case,  except  by  a  sort  of  per  centage ;  nor  do  I 
see  that  the  amount  here  ^ven  was  unreasonable.  There  is  no 
ground,  therefore,  for  disturbing  the  verdict. 

Cresswell  J.  I  also  think  that  the  verdict  cannot  be  dis- 
turbed. It  is  impossible  for  us  to  know  that  the  same  sum,  or 
something  near  it,  may  not  have  been  bid  for  the  houses  had 
they  been  properly  described :  in  which  case  the  phdntiff  would 
have  now  had  the  whole  amount  in  his  pocket  instead  of  having 
only  the  amount  less  the  sum  repaid  to  the  purchaser. 

Bule  discharged. 

Attorneys,  Robinson  ^  Haines ;  Palmer,  France  Sf  Co, 


GIBBS  AND  ANOTHER  v.  FLIGHT  AND  ANOTHER 

Coram  Jebvis  C.  J.,  Cbesswell  J.,  Williams  J.,  and 

Talfourd  J.  (a)  ^^* 

fp  April  16. 

1  HIS  was  an  action  of  trover,  in  which  the  plaintiffs  sued  as  In  an  action  bj 
churchwardens  of  the  parish  of  St.  Stephens,  Walbrook,  for  to?^^er1[*'^ 
the  conversion  (b)  of  a  certain  book  belonging  to  the  parish,  book  belonging 

In  1844  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special  jndge'torder  * 

iras  made  on  a 

(a)  Tal/aurd  J.  took  no  part,  having  been  counsel  in  the  cause.  reference  of  the 

(b)  See  the  case  reported,  3  C.  B.  681.  <»»«  to  him 

after  yerdict, 
.  that  the  costs 

of  both  aides  should  be  paid  out  of  the  parish  fnnds.  It  was  afterwards  refen^d  to  another  judge, 
by  consent,  to  determine  how  the  former  order  should  be  carried  out.  On  the  10th  August  the 
l^ttned  judge  made  an  order  directing  that  the  plaintiff's  costs  should  be  paid  by  the  defendants 
by  the  Ut  March  then  next  ensuing,  unlesM  in  the  mean  time  the  money  be  paid  to  the  plaintiffa  out  of 
w  parish  fiindM.  The  order  was  made  a  rule  of  court  in  Michaelmas  term  ;  and  the  1st  March 
baving  elapsed  without  payment,  execution  issued  thereon  after  Hilary  Term.  A  rule  obtained  in 
^sster  Term  to  set  aside  the  order  and  rule  of  court,  and  the  execution  thereon,  was  discharged,  so 
^  u  related  to  the  order,  but  made  absolute  as  to  tlie  rule  and  execution ;  and  hdd,  1.  That  the 
lodge  had  anthority  to  make  such  an  order ;  and  2.  That  the  order  was  not  an  **  order  to  pay 
^i^Tt"  which  could  be  made  a  rule  of  court  under  the  1  &  2  Vict.  c.  110.,  being  an  older  on  a 
tonditiau 
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cafle>  with  liberty  to  turn  it  into  a  special  verdict  The  spedal  case 
was  argued,  and  in  Michaelmas  Term,  1846,  judgment  was  given 
for  the  defendants,  this  Court  being  of  opinion  that  the  elec- 
tion of  the  plaintifEs  as  churchwardens  was  void.  It  was  then 
referred  to  Mr.  Justice  JErle  to  settle  the  special  verdict ;  and 
he,  on  the  26th  February,  1848,  made  the  following- order  (by 
consent  of  the  parties) :  **  The  judgment  of  the  Court  of  Com- 
mon Pleas  is  to  stand,  and  the  select  vestry  to  be  at  an  end : 
they  undertaking  not  voluntarily  to  raise  the  question  again, 
the  costs  of  both  sides  to  be  paid  out  of  the  parish  funds.  If 
dther  party  require  it,  a  formal  agreement  to  be  drawn  up  enn 
bodying  the  above,  to  be  settled  by  Seijeant  7a(^icref  and  Mr. 
Cowlfnff,  or  such  person  as  they  shall  appoint,"  which  order 
was  in  Hilary  Term,  1848,  made  a  rule  of  court  Subse- 
quently, however,  vemre  de  novo  was  awarded  by  the  Court  of 
Error,  and  the  cause  came  on  again  for  trial  in  June,  1850,  when 
an  order  at  Nisi  Prius  was  made  by  consent,  that  a  juror  should 
.be  withdrawn,  and  that  the  cause  and  all  matters  relating  to 
it  should  be  referred  to  Mr.  Justice  Erie,  who  was  to  have 
power  to  direct  in  what  manner  the  former  rule  of  the  22nd 
March,  1848,  was  to  be  carried  into  effect,  and  from  time  to 
time  direct  and  decide  what  ought  to  be  done,  and  that  in  case 
of  any  doubt  respecting  the  construction  of  his  lordship's  order, 
or  anything  relating  thereto,  the  matter  should  be  refeired  back 
to  him  toties  quoties.  And  it  was  provided  that  if  the  learned 
judge  should  decline  to  accept  the  reference,  the  cause  and  all 
matters  relating  to  it  should  be  referred  to  Mr.  Justice  WUHamSi 
who  was  to  have  in  every  respect  the  same  powers.  This  order 
was  made  a  rule  of  court  on  11th  July,  1850 ;  and  Mr.  Justice 
Erie  having  declined  the  reference,  Mr.  Justice  JViUiams  took 
it,  and  ordered  the  costs  to  be  taxed  (as  between  attorney  and 
client)  on  both  sides :  they  accordingly  were  so  taxed,  the  costs 
of  the  plaintiffs  to  the  amount  of  1735/. 

On  the  10th  of  August,  1852,  Mr.  Justice  Williams  made 
an  order  (a),  which,  after  reciting  the  rule  of  court  of  March, 
1848,  upon  the  order  of  Mr.  Justice  Erte^  and  the  rule  of  court 


(a)  The  plaintiffs  made  affidavits 
to  the  effect  that,  before  the  order 
of  Mr.  Justice  Etie^  the  defendants 
had  received  500/.  out  of  the  parish 
funds  on  account  of  the  plaintiff's 
costs,  and  had  offered  tnem  that 
sum ;  that  the  defendants  had  suffi- 
cient influence  with  the  parish  to 
procure  funds  to  satisfy  the  amount 
of  Uie  plaintiff's  costs  as  taxed,  and 
had  received  considerable  sums  out 


of  the  parish  fknds  for  their  own 
costs ;  tnat  the  annual  revenue  or 
rental  of  the  parish  property  alone, 
exclusive  of  all  rates,  amounted  to 
800/.  a-year ;  and  that  the  plaintiff 
believed  that,  since  the  order  of 
Mr.  Justice  Erle^t  the  defendants 
had  not  received  less  than  4000/. 
from  these  sources.  The  defendant5 
filed  an  affidavit  in  answer,  stating 
that  in  August,   1849,  trustees  of 
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of  Julj^  1850^  on  the  order  of  Nisi  Prius^  proceeded  as  follows : 
''And  whereas  the  said  Mr.  Justice  Erk  declined  to  accept  the 
add  reference^  and  I,  the  undersigned,  have  taken  on  myself  the 
lurden  of  the  same  ;  and  whereas  the  costs  of  the  plaintiffi  of  and 
reladng  to  the  said  cause  haye  been  taxed  at  the  sum  of  17d5JL; 
and  whereas  doubts  haye  arisen  respecting  certain  matters  re- 
lating to  the  said  order  of  the  said  Mr.  Justice  jErlCf  yiz.  respect- 
ing the  manner  in  which  the  said  rule  of  March,  1848,  is  to  be 
carried  into  effect,  and  what  from  time  to  time  ought  to  be 
done  for  the  purpose  of  carrying  the  same  into  effect,  I,  upon 
hearing  counsel  on  both  sides,  and  upon  reading  the  affidayits  of 
the  plaintiffs  and  the  defendants,  do  or^fer,  direct,  and  decide  that 
the  defendants  do  pay  to  the  plaintiffs,  at  the  office  of  their 
attorneys,  Messrs.  Phillips  &  Sons,  11.  Abchurch  Lane,  on  the 
Ist  day  of  March,  1853,  between  the  hours  of  ten  and  four,  the 
said  sum  of  173521,  unkss  in  the  meantime  the  said  sum  be  paid 
to  the  plaintiffs  out  of  the  funds  of  the  parish  of  St.  Stephen's, 
Walbrook.  Edwabd  Vaughan  Williams.** 


1B6B. 
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In  Michaelmas  Term  last  this  order  was  made  a  rule  of  court ; 
and  the  money  not  haying  been  paid  on  the  first  of  March  last, 
the  defendants  receiyed  an  intimation  that  execution  would  be 
issued  thereon. 

Application  was  forthwith  made  to  a  judge  at  chambers, 
and  Piatt  B.,  on  the  5th  of  March,  made  an  order  on  the  de- 
fendants to  bring  into  court  the  said  sum  within  a  week, 
and  all  proceedings  on  the  said  rule  to  be  thereupon  stayed 
until  the  5th  day  of  this  term.  The  money  was  accordingly 
paid  into  court,  and  Mr.  Bramwell,  moyed  for  a  rule  to  show 
cause  why  the  rule  of  the  2nd  of  November,  1852,  the  order 
of  Mr.  Justice  Williams  therein  mentioned,  and  the  execution 
issued  against  the  defendants,  should  not  be  set  aside,  and  the 
sum  of  173521  paid  out  of  court  to  them;  and  why  the  plain- 


the  parish  estates  were  appointed  by 
the  Court  of  Chancery,  that  defend- 
&ntfl  were  not  trustees,  and  that  the 
trastees  had  been  since  then  in  re- 
ceipt of  the  rents  of  the  parish 
estates ;  that  though  they  had  been 
elected  churchwardens  since  then, 
thej  had  no  control  oyer  anj  funds 
of  the  parish,  nor  any  means  of 
c«Tybff  out  the  order  of  Sir  JViUiam 
Erie ;  Uiat  they  haye  not  now,  nor 
Have  thej  eyer  nad,  in  their  posses- 
sion or  under  their  control,  any  funds 
or  moneys  of  the  parish,  nor  haye 
they  any  means  of  acquiring  or  ob- 


taining possession  of  any  saye  and 
except  such  persuasion  and  entreaty 
as  they  may  use  to  the  parishioners 

feneriuly;  that  the  funds  received 
y  the  trustees  under  the  Court  of 
Chancery  had  been  applied  to  the 
liquidation  of  parish  debts  (including 
1700/.  to  the  City  of  London  Poor 
Law  Union),  and  in  the  reoairs  of 
the  church  and  other  strictly  legal 

Earochial  purposes;  and  that  they 
ad  used  their  utmost  influence  to 
induce  the  parishioners  to  take  up 
the  settlement  of  the  action. 
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'  tifis  Bhould  not  pay  them  the  costs  occasioned  by  the  rule  and 
execution^  and  the  costs  of  this  application.  He  moved  on  an 
affidavit  of  the  defendants,  stating  that  at  the  time  of  the  order 
of  the  26th  of  February,  1848,  they  had  not  under  their  control 
any  moneys  of  the  parish,  but  all  the  moneys  (with  the  exception 
of  certain  funds  in  chancery)  and  all  the  estates  of  the  parish 
were  under  the  control  of  the  plaintiff  Gibbs  as  sole  surviving 
trustee,  and  that  they,  the  defendants,  have  not  now,  nor  have 
they  ever  had,  under  their  control,  any  funds  or  moneys  of  the 
parish,  nor  any  means  of  acquiring  or  obtaining  possession  of  any 
such  moneys  or  property.  A  rule  to  show  cause  was  granted,  and 
thereupon  the  plaintiff's  attorneys  served  the  defendants  with  no- 
tice that  they  should  move  for  payment  out  of  court  to  them  of 
the  sum  of  1735/.,  or  that  execution  might  issue  on  the  rule  of 
court  on  the  order  of  August,  1850,  and  that  a  new  rule  might 
be  drawn  up  on  the  said  order,  and  execution  issue  thereon. 

Sir  F.  Thesiger  and  Mr.  CowKng  now  showed  cause.  The 
ordelr  of  Mr.  Justice  Williams  was  treated  as  a  judge's  order, 
by  the  order  making  it  a  rule  of  court ;  and  has  been  treated 
as  a  judge's  order  throughout,  and  it  was  nothing  but  a  judge's 
order ;  Wilson  v.  Northorp.  (a)  The  order  was  made  upon  the 
10th  of  August ;  it  was  served  on  the  defendants  and  their  at- 
torneys on  the  11th ;  on  the  2nd  November  it  was  made  a  rule  of 
court ;  on  the  4th  the  rule  and  a  copy  of  the  order  were  served 
on  the  defendant  and  their  attorneys.  On  the  6th  the  order  was 
registered  under  the  1  &  2  Vict  c.  110.  On  the  12th,  the  cer- 
tificate of  registration  was  served  on  the  defendants  and  their 
attorneys,  so  that  they  had  the  greater  part  of  Michaelmas 
Term  and  the  whole  of  Hilary  Term  to  move  to  set  aside  the 
order,  and  it  is  now  too  late  to  do  so ;  Thomson  v.  Carter  (&),  Ck- 
ments  v.  Weaver*  (c)  [Jervis  C.  J.  Perhaps  It  may  be  said  that 
to  set  aside  the  order  it  is  necessary  to  set  aside  the  rule.]  If 
the  order  be  bad  it  is  not  necessary  to  set  it  aside,  the  whole 
proceeding  is  void.  [Jervis  C.  J.  But  still  it  may  be  necessary 
to  set  aside  the  rule  of  Court]  If  there  were  no  order,  there 
would  be  no  foundation  for  the  rule.  But  the  order  is  good  as 
a  judge's  order.  It  was  never  meant  as  an  award.  There 
was  nothing  to  arbitrate.  No.  difference  existed  between  the 
parties  as  to  the  merits :  the  question  was  only  as  to  the  con- 
struction of  the  final  arrangement  which  had  been  entered  into 
between  them  previously — the  order  of  Mr.  Justice  Erie. 

Secondly,  the  order  was  rightly  made  a  rule  of  court  under 


(a)  4  Dowl.  441. 


(h)  8  Dowl.  657. 


(c)  4  Scott,  N.  K.  220. 
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the  statute  1  &  2  Vict,  c  110.  It  was  an  order  for  the  payment 
of  a  sum  of  money.  [Jervit  C.  J.  On  a  condition  in  the  alter- 
native.] But  that  condition  not  being  performed  it  became  ab- 
solute. The  order  was,  in  substance^  that  the  defendants  should 
pay  the  money  unless  the  parish  paid  it.  [Jervis  C  J*  Ought 
you  not  to  show  that  it  has  not  been  paid  by  the  parish  ?]  No. 
The  order  has  become  absolute.  [Jervis  C.  J.  Then  the  money 
may  be  levied  after  it  has  been  paid.]  That  would  make  the 
execution  bad,  and  would  be  a  good  ground  for  setting  it  aside ; 
but  the  order,  or  the  rule,  cannot  be  affected  by  matter  subse- 
quent The  proviso  in  the  order  is  in  the  nature  of  a  condition 
subsequent,  and  mere  matter  of  defeasance.  There  is  no  diffi- 
culty as  to  an  execution  upon  such  an  order.  In  detinue  the  judg- 
ment always  is,  for  the  goods  or  their  value  (a),  t .  e.  for  a  sum 
of  money,  if  the  phdntiff  cannot  get  the  goods,  which  is  quite 
in  analogy  with  the  execution  here,  and  there  is  a  writ  upon 
such  tk  judgment. 

Mr.  Bramwell  Q.  C,  Mr.  WiUesy  and  Mr.  T,  Jones^  for  the  de- 
fendants, in  support  of  the  rule.  There  was  no  consent  (b)  to  this 
order ;  it  could  not  have  been  made  without  consent ;  it  is  not 
valid  either  as  an  award,  or  as  a  judge's  order.  [JervU  C.  J. 
Not  as  an  award  certainly,  but  it  was  not  made  as  an  award.] 
It  could  not  have  been  made  otherwise ;  Harrison  v.  Wright  (c) 
A  judge  has  certain  powers  by  common  law  or  by  statute,  inde- 
pendent of  consent  of  the  parties.  If  any  order  goes  beyond 
those  powers  it  can  only  be  valid  by  consent.  The  judge  had 
no  power  to  make  the  order  under  his  own  ordinary  jurisdiction. 
Whenever  he  does  what  the  law  does  not  give  him  power  to  do, 
he  does  it  as  an  arbitrator. 

Secondly,  there  was  no  power  to  make  the  order  a  rule  of 
court.  It  is  not,  even  assuming  it  to  be  valid  as  a  judge's 
order,  an  order  for  the  mere  payment  of  money.  It  is  like  an 
order  that  the  defendant,  or  a  third  party,  shall  deliver  deeds, 
and  that  in  default  the  defendant  shall  pay  50/.  How  can  exe- 
cution issue  on  such  an  order  ?  If  it  pursue  the  order  it  is  bad, 
as  conditional ;  if  not,  it  is  bad,  as  not  warranted  by  the  order. 
{Jtrvis  C,  J.  How  does  the  writ  run  in  point  of  fact  ?]  The 
defendants  have  never  ^een  the  writ,  although  they  have  applied 
for  the  purpose,  the  answer  being  that  it  has  not  been  issued. 
But  under  pressure  and  peril  of  that  writ  money  has  been  levied^ 
and  it  is  not  a  right  use  of  the  process  of  the  Court  to  compel 
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(a)  Chittj*8  Forms,  105. 

{h)  An  order  by  "  consent*'  is  not  an  undertaking.    Beauey  v.  Bailey^ 
10  Jur.  907.^  (c)  13  M.  &  W.  816. 
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parties  to  pay  money  under  terror  of  a  writ  whidi  they  are  not 
permitted  to  aee. 

Cur.  adv,  vuU.  (a) 

Jebvis  C.  J.  now  delivered  judgment.  Hits  wae  an  appU« 
cation  to  set  aside  an  order  of  Mr.  Justice  WUUamSy  and  the 
rule  of  court  founded  thereon,  with  the  execution  which  has 
issued  upon  it ;  and,  also,  to  compel  a  return  of  the  money 
paid  into  court,  under  an  order  of  my  Brother  Flatty  as  the 
condition  upon  which  he  stayed  proceedings.  It  is  unnecessary, 
in  the  view  which  we  take  of  the  case,  to  discuss  several  points 
which  were  raised.  But  as  we  must  rither  make  the  role 
absolute,  or  discharge  it,  we  must  pronounce  an  opinion  upon 
different  portions  of  the  rule.  The  first  question  is.  Whether 
the  order  of  Mr.  Justice  WiUiama  can  be  set  aside  on  the  ground 
that  he  had  no  authority  to  make  such  an  order?  And  we  are 
of  opinion  that  this  part  of  the  rule  must  be  discharged  (6), 
because  we  think  that,  under  the  circumstances,  he  had  power 
to  make  the  order.  The  subject-matter  of  which  he  was  to  dis- 
pose,  was  the  order  of  Mr.  Justice  ErU^  not  an  award.  It  is 
true,  that  when  it  was  left  to  him  to  say  what  was  the  effect  of 
the  order,  the  mode  in  which  it  was  left  to  him  might  bear  the 
construction  that  it  was  intended  to  be  in  the  nature  of  a  re- 
ferenee  ;  but,  as  the  mode  in  which  he  was  to  pronounce  his 
judgment  was  not  pointed  out,  it  was  left  to  him  as  a  judge  to 
decide  on  the  effect  of  a  judge's  order ;  and  we  think  it  was  in- 
tended, and  that  the  order  is  in  substance  this — that  he  should  act 
in  the  ordinary  way  in  which  a  judge  acts,  by  judge's  order;  and 
that,  in  making  an  order  accordingly,  he  did  not  exceed  his  autho- 
rity. Being  a  judge's  order,  it  was,  as  a  matter  of  course,  made  a 
rule  of  Court ;  and,  therefore,  that  part  of  the  rule  which  seeks  to 
set  aside  the  order,  and  the  rule  made  thereon,  must  be  discharged. 

It  is  unnecessary,  however,  to  decide,  whether  the  learned 
judge  exceeded  his  authority  in  the  order  he  made.  It  might  be 
contended  that,  having  selected  him  as  the  person  to  put  a  con- 
struction upon  the  order  of  Mr.  Justice  £rle,  and  he  having 
done  so,  the  parties  were  bound  by  his  decision. 


(a)  The  Court,  afler  the  argu- 
ment, intimated  to  the  counsel  that 
it  was  a  fit  case  for  arrangement, 
and  deferred  their  judgment  for  that 
purpose.  Mr.  BramweU  having,  in 
Trinity  Term,  announced  that  no 
agreement  had  been  come  to,  judg- 
ment was  at  once  delivered. 


(5)  An  order,  after  it  is  made  a 
rule,  cannot  be  set  aside  without 
applying  to  set  aside  the  rule  also; 
Casndy  v.  Steteart,  2  M.  &  G.  439. ; 
nor  the  rule  without  the  order. 
And  an  order  by  consent  must  be 
rescinded  before  proceedings  founded 
upon  it  can  be  set  aside. 
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But  tfaen  comes  the  question,  as  to  the  execution,  founded 
on  the  rule  of  Court,  whether  the  order  is  an  **  order  to  pay 
money  "  under  the  statute  of  Victoria.  And,  upon  that  point, 
we  think  the  rule  of  Court  must  be  set  aside ;  for  we  cannot 
consider  that  an  order  to  pay  money  upon  a  condition,  under 
such  circumstances  as  in  the  present  case,  is  such  an  order  as 
will  Batisfy  the  statute. 

We,  therefore,  think  that,  so  far  as  this  rule  seeks  to  set 
aside  the  rule  of  court,  and  the  execution  founded  thereon,  it 
ought  to  be  made  absolute ;  and,  as  the  necessary  consequence, 
that  the  money  i>aid  into  court  must  be  paid  out  to  the  defend* 
ants.  But,  as  they  asked  more  than  they  were  entitled  to,  we 
think  it  must  be  without  costs. 

Rule  absolute  without  costs,  (a) 

Attorneys,  Phillips  Sf  Sons ;  and  Crosby  Sf  Compton. 
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Gnm  AND 
Amothxb 

V. 

Flight  and 
Anothxr. 


TOWNE  V.  D'EYNRICK. 

Coram  Jebvis  C.  J.,  Maule  J.,  Cresswell  J.,  and 

Talfoued  J. 

Mr.  stammers  had  obtained  a  rule  nisi  to  set  aside  the 
Teidict  in  this  case,  which  had  been  tried  before  the  sheriff.  The 
action  was  for  the  ^  use  "  of  a  house.  It  appeared  that  there  had 
been  an  agreement  between  the  plaintiff  and  the  defendant  for  a 
tenancy,  to  commence  from  a  future  day;  before  which  certain  re- 
pairs were  to  be  done  by  the  plaintiff.  The  repairs  had  not  been 
completed  at  the  time  appointed,  and  the  defendant  had  declined 
to  take  possession.  The  keys  had  been  left  with  certain  parties 
to  hold  for  her ;  and  she  had  once  called  during  the  repairs  and 
given  some  direction.  The  under-sheriff  told  the  jury  that  the 
action  was  for  rent  under  the  agreement ;  that  in  the  absence 
of  any  other  evidence  the  plaintiff  was  entitled  to  recover,  unless 
the  jury  believed  the  defendant  (who  had  sworn  that  she  was 
not  to  be  bound  by  the  agreement,  if  the  repairs  were  not 
completed  at  the  appointed  time) :  and  that  the  fact  that  she  had 
not  taken  possession  was  immaterial,  because  a  constructive 
occupation  was  sufficient*  The  jury  found  for  the  plaintiff; 
and  the  present  rule  had  been  obtdned  on  the  ground  of  mis- 
direction, and  also  that  the  verdict  was  against  evidence. 

and  sach  an  entry  is  necesBaiy  to  charge  a  partj  in  tlus 


COMKOM 


Mc^  22. 

In  an  action  for 
the  "f^ae"  of  a 
house,  there 
being  no  evi- 
dence of  oocu- 
IMition  or  of 
taking  poeses* 
sion,  the  jury 
were  told  thai 
this  was  not 
material;  and 
that  the  ques- 
tion was,  as  to 
the  agrtemaitj 
to  take  posses- 
sion,— Hddt  a 
misdirection, 
and  a  new  trial 
granted. 

The  landlord 
having  sent  in 
workmen  to  do 
repairs,  the  &ct 
that  defendant 
gave  directions 
to  them  on  the 
premises,  is  no 
evidence  of  an 
entry  to  take 
possession; 
form  of  action. 
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^       ^      / 

Towns 
D'Etnricx. 


Mr.  Quain  now  showed  cause.  It  is  not  essential,  espedally 
under  the  new  form  of  declaration  for  the  ^'  use  of "  a  house^ 
that  there  should  have  been  any  beneficial,  or  actual,  occu- 
pation by  the  defendant.  [^Cresswell  J.  But  the  sheriff  did 
not  explain  what  was  a  constructive  occupation.]  He  told  the 
jury  if  they  believed  the  defendant's  account,  to  find  for 
her.  \Jervis  C.  J.  But  suppose  they  believed  only  half  of  it; 
viz.  as  to  her  not  having  entered  ?  She  would  have  been  entitled 
to  the  verdict]  The  key  was  at  her  disposal  \Jervu  C.  J. 
She  could  not  enter  until  the  repairs  were  completed.]  She  ga?e 
directions  to  the  workmen  who  were  engaged  on  the  premises. 
[Maule  J.  She  would  naturally  do  so,  as  the  repairs  were  for  her 
benefit ;  but  they  were  done  by  the  landlord,  and  the  defendant 
did  not  send  the  men  in.]  In  Smith  v.  Twoart  (a)  it  was  held  in 
a  similar  case,  that  the  party  was  liable  for  use  and  occupation. 
[^Maule  J.  There  he  had  sent  in  his  own  paper.  (&)]  In  Ratoe 
V.  Boss  (c)  it  seems  to  be  implied  that  the  count  lies  where  there 
has  been  a  present  demise  and  an  entry.  \^Maule  J.  That 
case  is  an  authority  rather  to  show  that  it  cannot  be  maintained 
where  there  has  been  no  entry.  It  does  not  decide  that  where 
there  is  an  entry  sufficient  to  vest  an  estate,  the  count  can  be 
maintained.]  It  is  there  sud,  per  Parke  B.,  <'  where  the  question 
is,  whether  an  estate  has  vested,  actual  entry  is  necessary.^ 
l^Maule  J.  The  learned  judge  does  not  say  that  an  action  for 
use  and  occupation  is  sufficient:  he  is  speaking  of  declarations 
on  a  covenant  where  it  is  alleged  that  the  estate  was  assigned, 
and  that  the  assignee  "  entered  and  became  possessed.'']  The 
action  for  use  and  occupation  does  not  rest  solely  on  the  statute 
of  George  II.  which  speaks  of  occupation :  it  lay  at  conunon  law ; 
Gibson  v.  Kirk,  (d)  IMaule  J.  But  it  is  not  the  less  requisite 
to  prove  an  actual  or  constructive  occupation.] 

Mr.  Stammers  was  not  called  upon. 


Feb  Curiam. 

Attorneys,  Tawne  ;  and  Howard. 


Rule  absolute. 


(a)  3  Sc.  N.  R.  172.;  S.  C.  2  M. 
&  G.  S41. 

(6)  And  his  own  servant  to  clean 
the  house. 

(c)  5  £xch.  553.,  19  L.J.  £xch. 
319. 

(d)  I  Q.  B.  880.  That  case  de- 
cided that  debt  will  lie  for  use  and 
occupation  (the  statute  speaking  only 
of  assumpsit) ;  but  then,  as  a  demise 
would  be  required  upon  a  count  for 
rent,  in  wliicu  case  even  entry  would 


not  be  necessary  {BeUasis  v.  JBiir- 
hridge^  1  Ld.  Kaym.  170.),  so  oc- 
cupation would  lie  requix^  on  a 
count  for  ^'use**  of  a  house.  See 
Pinero  v.  Judson,  6  Btng.  206. ; 
Ed^e  V.  Strafford^  1  C.  &  J.  391. 
This  is  the  very  distinction  between 
the  two  actions;  making  one  tran- 
sitory and  the  other  locaL  Arden 
V.  Putlen,  10  M,  &  W.  821.  Henitig 
V.  WatU,  8  Be.  N.  R.  755. 
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REGINA  V.  THE  GOVERNOR,  DEPUTY-GOVERNOR, 
ASSISTANTS,  AND  GUARDIANS  OF  THE  POOR 
OF  THE  TOWN  OF  KINGSTON-UPON-HULL. 

Coram  LoBD  Campbell  C.  J.,  Wightman  J.,  and  Queen's 

CbOMPTON  J,  Bench. 

1  HIS  was  a  rule  calling  upon  the  defendants  to  show  cause  A  ^^^^  ^]^^^ 
why  a  writ  of  mandamus  should  not  issue  commanding  them  to  jo  be  paid  for 
pay  to  Thomas  Thompson,  town  clerk  of  Kingston-upon-HulI,  }*"  ^*»™?  ^^ 
out  of  the  moneys  in  their  hands>  collected,  or  to  be  collected^  ing  up  the 
for  the  relief  of  the  poor  of  the  united  parishes  of  Holy  Trinity  ^^&^^^^  of 
and  St.  Mary,  in  Elingston-upon-Hull,  the  sum  of  48/.  9«.  2<f.,  otherwise 
being  the  balance  remaining  unpaid  of  a  sum  of  90/.  IQs.  Sd.,  l^tthe^tof 
mentioned  in  a  certain  certificate  annexed  to  the  affidavit  in  6  Vict  c.  is. 
support  of  the  rule.  ^^^J^ 

It  appeared,  from  the  affidavits  on  both  sides,  that  Mr.  Thomp-  for  repayment 
son  was  first  appointed  town  clerk  of  Hull  in  the  year  1837,  pe^SiYy  Wm. 
when  his  salary  was  fixed  at  400/.  per  annum :  in  consideration 
of  which  he  was  to  perform  all  the  duties  appertaining  to  the 
office  of  town  clerk,  committee  clerk,  and  solicitor,  including 
all  parliamentary,  conveyancing,  common  law,  chancery,  and 
other  business  whatsoever,  without  any  further  or  other  remu- 
neration for  the  performance  of  such  duties  from  the  borough 
fund,  but  he  was  to  be  reimbursed  the  amount  of  money  ac- 
tually out  of  pocket ;  and  that  any  wages  paid  to  clerks  and 
assistants  should  not  be  considered  money  out  of  pocket. 
That  the  bill  of  the  town  clerk  for  preparing  and  printing 
the  regbter  of  voters  for  the  borough,  and  otherwise  carry- 
ing into  effect  the  provisions  of  the  6th  Yict.  c  18.,  in  the 
year  1851,  (a  copy  of  whicl^  was  annexed  to  the  affidavits,)  was 
allowed  and  certified  by  the  town  council,  pursuant  to  the 
55th  section  of  that  act,  at  the  sum  of  153/.  Is.  lOd.;  and  the 
proportion  thereof  to  be  paid  by  the  united  parishes  was  also 
certified  to  amount  to  90/.  10«.  6|e/.;  but  the  corporation  of 
the  governor,  deputy-governor,  assistants,  and  guardians  of  the 
poor  having  inspected  the  bill,  paid  the  sum  of  40/.  Is.  4d.  as 
their  proportion  of  the  sum  of  67/.  I5s.,  being  the  amount  paid 
by  the  town  clerk  to  the  printer  for  printing  the  registers,  &c, 
and  which  was  the  only  item  of  disbursement  by  the  town 
clerk  (the  other  items  being  for  services  performed  by  himself 
and  clerks  in  copying  and  preparing  the  registers,  and  other- 
wise carrying  the  act  into  execution),  and  refused  to  pay  any 
C.  L. — YOJj.  I.  A  A 
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1853.         more ;  and  the  mandamus  was  applied  for  to  compel  them  to  pay 
Reoina       *^®  further  Bum  of  48/.  9s.  2d. 

V.  Mr.  W.  H.  Watson.  Q.  C,  and  Mr.  Bovitt  showed  cause.    It 

Tub  Gover-    .  *  -»»       * 

NOB,  Deputy  ^  ^^^  denied  that  the  charges  are  reasonable,  if  the  town  clerk 

GoYERNOB,     ig  entitled  to  be  paid  them ;  but  it  is  contended  that  he  is  not ; 

AND  and  the  question  turns  upon  the  distinction  between  expenses 

0DARDIAN8  OP  ^nd  costs.     Undcr  section  55.  of  the  act  6  Vict.  c.  18.  he  is  only 

THE  Poor  op  .  ,  <■      i  •  •  •  i  i 

THE  Town  op  entitled  to  be  paid  expenses  incurred  by  him,  but  is  not  cDtitled 
upoN^Huix.  *^  *°y  remuneration  for  his  own  services.  The  duty  is  imposed 
on  him  by  the  statute,  which  provides  that  he  shall  be  repaid  the 
expenses  incurred,  but  nothing  else ;  and  that  this  is  advisedly 
done  appears  by  section  59.,  whiAi,  in  the  case  of  the  revising 
barristers,  expressly  provides  for  "  remuneration,*'  as  well  as 
"  travelling  and  other  expenses,"  whereas  in  section  55.  expenses 
only  are  mentioned.  [^fViffhtman  J.  The  same  terms  are  used 
also  in  the  immediately  preceding  section  with  respect  to  clerks  of 
the  peace.]  Exactly  so ;  and  the  corresponding  duties  with  re- 
spect to  counties  are  cast  upon  them.  In  Janes  v.  The  Mayor  of 
Carmarthen  (a),  which  was  an  action  by  the  town  clerk  against 
the  corporation  for  similar  charges  to  these,  amongst  others,  Lord 
Abinger  says,  ^^This  is  a  claim  not  under  any  contract,  but  for 
services  which  the  plaintiff  was  compelled  by  law  to  do,  and  to 
do  without  payment."  There,  the  town  clerk  received  no 
stated  salary,  and  that  case  decides  that  a  public  officer  is  not 
entitled  to  be  paid  for  duties  imposed  on  him  by  public  statute, 
without  special  provision  for  it.  Here,  however,  he  has  a  fixed 
salary  for  his  duties  as  town  clerk,  and  there  is  express  provision 
that  he  shall  be  paid  for  '^  expenses"  incurred  by  him,  but  that 
term  will  not  include  remuneration  for  his  time  and  labour. 

Mr.  Hugh  Hilly  Q.  C,  and  Mr.  Cross,  contrcL  The  salary  of 
the  town  clerk  was  fixed  in  1837,  with  regard  to  the  duties  then 
required  of  him,  and  before  the  passing  of  this  act  of  Parlia- 
ment. Onerous  duties  and  responsibilities  are  cast  on  him  by 
sects.  10.  14.  31.  33.  35.  48,  49.  and  53.  of  the  statute.  Where 
such  duties  are  imposed  there  must  be  very  clear  words,  in  order 
to  take  away  his  right  to  remuneration.  The  affidavit  states 
that  the  duties  were  perfortned  at  a  great  expense  of  money, 
time,  and  labour,  occupying  a  considerable  portion  of  his  time 
from  May  to  November ;  and  to  avoid  the  hardship  which  must 
otherwise  arise,  it  is  submitted  that  it  is  but  reasonable  to  give 
the  word  expenses  a  liberal  construction,  so  as  to  include  the 
value  of  his  time  and  labour,  as  well  as  the  amount  of  money  dis- 
bursed. 
Lord  Campbell  C.  J.     If  I  had  any  reasonable  doubt  as 

(a)  8  M.  &  W.  605. 
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to  the  construction  of  thia  act  of  Parliament  I  should  be  happy  1853. 

to  consider  this  case  further,  but  I  cannot  say  that  I  hare  a  par-  Rboina 

tide  of  doubt.     The  act  imposes  certain  duties^  but  it  provides  v- 

for  no  other  remuneration  than  that  which  is  specified^  and  that  ^ob,  Deputt 

is  for '^  expenses  incurred  in  carrying  into  effect  the  provisions  Goveenob, 

of  this  act ;  ^  or,  in  other  words,  for  money  paid  by  the  town  and 

clerk  in  the  dischari^e  of  his  duties.     Now,  if  we  look  to  this  ^^^^pi^ws  of 

^  o  '     ,  THE  Poor  of 

gentleman  s  bill  of  costs,  we  see  that  all  the  items,  except  the   the  Town  of 
611,  are  charges  for  the  time  and  labour  of  himself  and  his     ufon^Hotx. 
clerks  in  performing  his  duties ;  but  how  can  this  be  said  to  be 
expenses  incurred  by  him  ?     The  legislature  has  given  him  the 
means  of  recovering  the  expenses  incurred,  but  no  remunera- 
tion for  his  personal  labour. 

The  other  judges  concurred. 

Bule  discharged. 

Attorneys,  Parhinsan  jr  Lawsan  ;  and  Tihon  ^  Co. 


LAFONDE  V.  RUDDOCK. 
Coram  Jebvis  C.  J.,  Maule  J.,  Cbesswell  J.,  and  Commoh 

TalfOUBD  J.  Pleas. 

Mr.  CRO  fVDER  (with  him  Mr.  Needham)  moved  for  leave  to  Where  a  cause 
rejoin  double,  by  adding  a  special  rejoinder  to  a  traverse  of  the  re-  crues  in  a  - ' 
plication.    The  action  was  upon  bills  of  exchange.    Plea,  the  Sta-  foreign  country 

•     ••  ..  ••  toa  foreigner 

tute  of  Limitations.     Replication,  that  the  plaintiff  was  abroad  domiciled 
when  the  causes  of  action  arose,  and  that  he  returned  to  this  g^^^o/ 
country  within  six  years  before  the  commencement  of  the  suit.  Limitations  do 
This  the  defendant  had  traversed  by  taking  issue  under  the  ronunllfthe 
statute,  and  he  now  proposed  to  plead  the  following  additional  ^^^^  ^^en  he 
rejoinder :  That  the  plaintiff  was  and  is  a  Frenchman,  born  in  this  country"  ^ 
the  empire  of  France,  and  was  domiciled  in  France  at  the  time  "^'  *^®  ®*"*^ 
of  the  accruing  of  the  causes  of  action ;  and  that  when  the  crued. 
said  causes  of  action  first  accrued  in  the  empire  of  France,  and  thJst^tute^f'^ 
more  than  six  years  before  this  suit,  the  plaintiff  elected  to  sue,  James  I.,  the 
and  did  sue,  the  defendant  in  France  in  respect  thereof  in  one  of  Sa?hf  ^^^ 

ahroad  when 
the  cause  of 
MtioD  aixMe,  and  returned  to  this  country  within  six  years  hefore  the  commencement  of  the  suit 
Defendant  traversed  the  replic^on,  and  applied  for  leave  to  rejoin  specially  that  the  plaintiff  was 
t  foreigner  domiciled  alnroad  when  the  cause  of  action  accrued  to  him ;  and  that  the  causes  of 
•ctioD  arose  more  than  six  years  before  suit.  Leave  to  plead  this  was  refused,  and  held^  that  the 
trsTene  would  put  in  issue  that  six  years  had  not  elapsed  since  the  plaintiff  ySr^f  came  into  this 
country  after  the  cause  of  action  arose.  Semble,  that  a  rejoinder  that  the  plaintiff  had  recovered 
jodgment  upon  the  same  causes  of  action  in  one  of  the  superior  courts  of  the  foreign  country, 
might  raise  a  distinct  defence  b^  way  of  merger ;  and,  held,  that  to  add  this  allegation  to  the 
former  r^oinder  would  render  it  bad,  as  embarrassing. 

▲  A  2 
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Laponde 

V, 

Ruddock. 


the  superior  courts  there  having  jurisdiction  therein,  and  thereby, 
according  to  the  law  of  the  said  empire,  the  causes  of  action 
merged  and  were  extinguished  in  the  said  judgment :  and  the 
defendant  hath  been  domiciled  and  resident  in  England  more 
than  six  years  from  the  time  of  the  recovery  of  the  said  judg- 
ment, (a)     The    parties  had  been    before   Cresswell  J.,  who 
had  declined  to  allow  this  rejoinder  to  be  pleaded.    The  question 
which  it  was  desired  to  raise  was,  whether  a  foreigner,  bom  and 
domiciled  in  a  foreign  country,  can  sue  in  this  country  at  an^ 
time  after  the  lapse  of  six  years  ?    [Jervis  C.  J.     The  rejoinder 
alleges  far  more  than  could  be  requisite  to  raise  that  question. 
It  alleges  that  the  causes  of  action  have  been  merged  in  a 
judgment*     That  is  a  ground  of  answer,  independent  of  the 
statute,  and  may  be  a  departure.]     It  is  proposed  to  reject  all 
that  part  of  it,  and  to  rely  on  that  which  relates  to  the  statute : 
that  the  plaintiff  was  a  foreigner,  domiciled  abroad,  and  con- 
tinued abroad  up  to  a  time  beyond  six  years,  and  that  the  debts 
were  contracted  abroad.     [Jervis  C.  J.     Then  it  will  be  con- 
trary to  decided  cases ;    Strithorst  v.   Gr<Bme  (ft),   JVilliams  v 
Jones,  (c)]     Those  cases  differ  from  the  present.     They  were 
not  cases  in  which  the  plaintiffs  were  foreigners,  but  merely 
persons  who  had  been  abroad  and  returnerl  to  this  couutry.  (d) 
[Cresswell  J.      In  the  report  in  Wilson  it  is  said  by  the  Court 
that  the  plaintiff  was  a  foreigner.]     It  is  merely  said  **  it  seems 
he  is,"  and  neither  report  states  the  plea  as  alleging  that  he  was. 
[Cresswell  3.     Wilson  himself  represents  in  the  marginal  note 
that  the  plaintiff  was  a  foreigner,  (e)]     In  the  reports,  that  fact 
does  not  appear.     The  question  there  arose  on  demurrer  to  the 
replication.      [Cresswell  J.       Wilson  says,   *Uhe   defendant's 
counsel  objected  that  the  replication  was  ill,  but  gave  no  reason 
why  it  was  so,  that  I  heard ;"  which  rather  implies  that,  in  the 
opinion  of  Wilson^  there  was  no  good  reason.]     The  replication 
might  be  good,   but  it  may   be  well  answered  by  this  re- 


{a)  Judgment  recovered  in  the  su- 
perior courts  of  this  country  is  a 
merger  of  the  original  cause  of  rc« 
tion.  King  y.  Hoar^  13  M.  &  W.  494. 
See  CaUander  v.  Dietrich^  cited  poH 
p.  343. ;  and  Hvber  v.  Steiner^  2  B. 
N.  C.  202.,  2  Scott,  304. 

iP)  2  W.  Black.  723.;  S.  C.  3  Wil- 
son, 145. 

(c)  13  East,  349. 

(d)  In  the  first  case  cited,  it  is 
stated,  in  Blackstone*s  Report,  that 
the  ])lea  alleged  that  plaintiff'  **  had 
remained  abroad,  and  had  not  been 
in  England  since  the  cause  of  action 


accrued;**  which  was  not  aUeged 
in  the  case  at  bar.  Keither  the  re- 
port in  Blackstone,  however,  nor  in 
Wilson,  states  the  plea  as  ailing 
that  he  was  a  foreigner;  and  the 
concurrence  of  the  reports  in  this  re- 
spect seems  strongly  to  show  that  it 
was  not  alleged. 

(e)  He  slates  the  point  of  law 
decided  was,  *^  that  the  statute  does 
not  run  against  a  foreigner  until  be 
comes  into  this  realm.**  This  implies 
that  the  Court  so  decided;  but, 
oiuerf,  whether  it  imports  that  the 
facts  raised  the  question  ? 
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joinder,  discIosiDg  that  the  plaintiff  was  not  within  tne  pro-  1853. 
vise  of  the  statute  of  James ;  which  enacts,  that  a  person  lIiwdk 
shall  not  sue  after  six  years,  '^provided  that  it  shall  not  _  r. 
apply  to  any  person  beyond  seas  at  the  time  of  the  accruing  of 
the  causes  of  action,  and  who  may  sue  at  any  time  within  six 
years  after  his  return  to  this  country."  The  plaintiff  could  not 
return  to  this  country  unless  he  had  left  it ;  and  the  rejoinder 
discloses  that  he  was  bom  and  domiciled  in  France.  This  did 
not  appear  in  Strithorsty,  Gr<Bme  ;  and  in  Williams  y.  Jone$  the 
contrary  appeared,  that  the  plaintiff  was  an  Englishman,  who 
had  resided  at  Calcutta,  and  returned  home.  It  appears  in  this 
case  that  the  plaintiff  could  not  be  said  to  have  returned  to 
this  country.  [^Maule  J.  Then  why  not  rely  on  the  tra- 
Terse,  that  he  did  not  return  as  alleged  ?]  Because  it  is  doubt- 
ful whether  he  has  not  been  in  this  country  before.  \Jerm8  C.  J. 
Bat  to  make  the  rejoinder  good,  so  as  to  raise  the  question,  it 
Bhould  have  alleged  that  he  never  was  in  this  country.]  That 
is  implied.  \Maule  J.  Then  it  is  put  in  issue  by  the  traverse.] 
It  is  desired  to  plead  that  the  cause  of  action  accrued  in  France, 
and  that  the  plaintiff  has  not  been  to  this  country  at  all  within 
siic  years.  \^Maule  J.  If  that  implies  that  he  did  not,  because 
he  could  not,  *^  return"  to  this  country,  within  the  meaning  of 
the  statute,  it  is  put  in  issue  by  a  traverse  which  denies  that  he 
did  return  within  the  meaning  of  the  statute.]  It  would  be 
desirable,  in  the  special  rejoinder,  to  disclose  the  facts  of  the 
case,  assuming  that  the  plaintiff  never  has  been  in  this  country 
before,  so  as  to  raise  the  question  of  law,  whether  the  plaintiff 
is  within  the  proviso  ?  [^Maule  J.  If  he  be  not,  then  the  statute 
does  not  apply  to  him  at  all ;  for  the  purview  of  the  clause  and 
the  proviso  must  be  the  same ;  since,  if  foreigners  are  not  within 
the  one,  they  cannot  be  in  the  other ;  and  if  not  included  in 
the  act,  then  there  is  no  limitation  of  actions  so>  far  as  they  are 
concerned.]  The  principal  clause  of  the  statute  applies  to  all 
snltors  in  the  courts  of  this  country  ;  the  proviso  only  to  per- 
sons, whether  natives  or  foreigners,  going  abroad  and  returning. 
\Jervis  C.  J.  The  law  is  one  applicable  only  to  procedure  (a), 
and  must  be  the  same,  whether  as  to  natives  or  foreigners.  In 
this  country  foreigners  can  only  sue  or  be  sued  according  to  the 
law  of  England.  If  the  proviso  only  apply  to  Englislunen,  then 
the  principal  clause  had  a  similar  application,  and  foreigners 
are  not  within  the  statute  at  all]     The  words  of  the  clause  and 

(a)  In  Bury  v.  Goodwin^   8  Jur.  action  ought  to  have  been  brought 

447^  where  it  was  pleaded  that  the  within  five  years,  and  that  a  greater 

debt  sought  to  be  recovered  had  been  period  had  elapsed,  the  plea  was  held 

contract^i  in  France,  and  bj  the  law  not  issuable, 
of  prescription  in  that  country,  the 

AA  3 
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1853.         of  the  proviso  are  very  difierent.     The  former  is  general*  and 

Lafondb       must  include  all  persons  suing  in  our.  courts ;  the  latter  has  a 

^'  special  scope,  and  its  meaning  must  depend  upon  the  word 

<*  return,"  which  cannot,  it  is  conceived,  be  construed  to  be  the 

same  as  '*  come  inta" 

Jervis  C«  J.  I  think  there  must  be  no  rule.  The  rejoinder, 
as  it  at  present  is  framed,  not  only  raises  the  question  as  to  the 
construction  of  the  proviso  in  the  statute,  but  also  allies  a  re- 
covery of  a  judgment  in  a  foreign  country  for  the  same  cause  of 
action,  and  raises  the  question  as  to  the  operation  of  such  judg- 
ment in  respect  to  the  right  of  action  in  England.  It  was  con- 
ceded that  an  application  could  not  be  supported,  to  plead  tlie 
rejoinder  in  that  form,  than  which  nothing  could  have  been  more 
embarrassing;  and  it  would  have  been  a  complete  departure 
from  the  defence  upon  the  Statute  of  Limitations.  It  was  pro- 
posed to  amend  the  rejoinder,  however,  by  omitting  what  re* 
fers  to  the  judgment,  and  restricting  it  to  the  statute.  But, 
even  in  its  altered  form,  I  think  that  we  cannot  allow  it  to  be 
pleaded.  It  would  then  run  thus,  That  the  cause  of  action 
arose  in  France,  that  the  plaintiff  is  a  Frenchman  domiciled  in 
that  country,  and  that  therefore  (so  it  would  be  said  it  was  im* 
plied)  he  could  not  '^  return  "  to  this  country  within  the  meaning 
of  the  statute.  I  think  that  is  too  strict  a  construction  of  the 
word  *'  return ; "  and  that  it  is  one  which  we  ought  not  to  apply 
in  this  case.  The  question  is  governed  by  authority.  We  cannot 
hold  that  the  fact  to  be  alleged  in  the  proposed  rejoinder  would 
be  any  answer  to  the  replication,  for  it  was  determined  in  the  case 
of  Williams  y.  Jones^  that  though  the  cause  of  action  had  arisen  at 
Calcutta,  and  the  parties  had  resided  there  more  than  six  years, 
the  statute  only  ran  from  the  plaintiff's  return  to  this  countir. 
It  is  said  that  this  case  does  not  govern  the  present,  because  the 
plaintiff  was  an  Englishman  and  not  a  foreigner ;  but  that  pre- 
cise point  was  raised  in  Stnthorst  v.  Grcsmty  where  the  party 
was  a  foreigner,  as  appears  from  the  language  of  the  Court;  and 
where  it  was  nevertheless  held,  that  he  would  have  six  years  to 
sue,' from  the  time  of  his  coming  into  this  country.  The  Statute 
of  Limitations  is  one  which  regulates  procedure;  and  foreigners 
in  this  country  are  clearly  within  its  provisions.  They  cannot 
set  up  as  an  answer  to  the  plea,  that^  by  the  law  of  their  own 
country,  the  period  of  limitation  is  longer  than  it  is  here :  when 
they  sue  in  our  courts,  they  are  subject  to  our  rules  of  procedure. 
Then  if  this  be  so,  and  if  foreigners  are  clearly  witliin  the 
principal  clause  of  the  statute,  then  the  exception  contained  in 
the  proviso  is  also  applicable  to  foreigners.    Otherwise  you  have 
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a  different  construction  where  an  Englishman  resides  abroad  and  1853. 
returns,  and  where  a  foreigner  comes  into  this  country.  And  lapondb 
the  word  "return''  would  render  it  necessary,  on  this  construe-  ^_  »• 
tlon,  to  put  a  different  construction  on  the  act  in  those  two 
cases.  That  is  not  its  full  meaning.  The  substance  of  the  sta« 
tute  is  this,  that  an  action  is  not  to  be  commenced  after  six 
years  from  the  time  at  which  the  cause  of  action  accrued,  if  the 
plaintiff  was  in  this  country ;  but  if  he  has  been  abroad,  then 
tbe  statute  means  after  his  coming  into  the  country.  The  word 
'^ return"  is  not  to  be  construed  as  implying  a  previous  depar- 
ture ;  but  merely  as  importing  that  when  the  party  is  in  this 
country  the  period  is  to  run  as  it  would  have  run  if  he  had  been 
here  when  the  cause  of  action  accrued.  This  is  a  simple,  sensible 
construction ;  it  is  confirmed  by  decided  cases  ;  and  we  should 
be  wrong  in  allowing  it  to  be  rendered  doubtful  by  placing  this 
pleading  upon  the  record,  (a) 

Maule  J.  I  also  think  that  this  is  a  clear  case ;  and  that  the 
meaning  of  the  statute  is  not  at  all  doubtful,  when  it  is  reason- 
ably construed.  The  previous  section  having  limited  the  time  of 
bringing  actions,  the  proviso  enacts  that,  "  if  a  person  be,  at  the 
time  the  action  accrued,  beyond  seas,  he  shall  be  at  liberty  to 
bring  his  action  within  such  time  as  before  limited,  after  his 
coming  to,  or  being  of  full  age,  or  returned  from  beyond  seas,  as 
otber  persons  having  no  such  impediment  should  have  done." 
These  latter  words  throw  light  on  the  sense  in  which  the  word 
''return"  is  used  before;  for  they  show  that  the  intention  of 
tbe  statute  was,  that  persons  under  impediment  at  the  time  the 
cause  of  action  arises,  shall  have  a  limited  time  to  bring  these 
actions  after  the  impediment  is  removed ;  and  that,  as  soon  as 
they  are  in  the  position  of  persons  having  no  such  impediment, 
the  statute  is  to  run  against  them  from  that  time.  This  con- 
struction is  supported  by  the  cases  referred  to.  It  is  the  plain 
common  sense  construction.  We  can  see  clearly  what  was  the 
object  and  intention  of  the  legislature.  The  language  used>  con- 
strued with  moderate  liberality,  carries  out  that  intention.  The 
Courts  have  adopted  that  construction,  and  we  ought  not  to  cast 
doubt  upon  it  by  granting  this  rule. 

Cbesswell  J.  and  Talfourd  J.  concurred. 

Bule  refused. 

Attorney,  Langhams* 

(a)  In  CdUandar  y.  Dietrich^  4  M.  limitation  in  a  foreign  country,  in  a 

&  G.  68.,  the  Court  seemed  to  con-  suit  for  the  same  cause  of  action, 

Bider  that  a  plea  of  judgment  re-  would  be  a  bar  in  this  country. 
coTered  by  defendant  on  the  law  of 
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V. 


ROWLANDSON  v.  FENTON  AND  ROGERS. 


Coram  PoLLOCK  C.  &,  Aldebson  B.,  Flatt  B.,  and 
^^^"^'^"-  Mabtin  B. 

May  25. 

T^®  u-^Vff^*  ^^  declaration  was  for  work  and  labour,  materials  supplied, 

cannot  give,  in  and  goods  sold  and  delivered. 

mJreiV^cit'"*^  The  defendants  pleaded  separately,  never  indebted. 

firmatoryof  his  Upon  the  trial  before  Martin  B.  at  the  London  sittings  after 

ap^es  as"2Sii  Easter  Term,  the  defendant  Rogers  appeared  by  counsel ;  but 

▼here  the  de-  Fenton,  although  present  in  court,  did  not  take  any  part  in  the 

evidence  m  faia  defence,  either  personally  or  otherwise.      The  plaintiff  swore 

own  behalf  aa  that  he  had  been  employed  by  the  defendants  to  assbt  them, 

to  every  other  •   m  •  j  i      •  ^      •  •  j 

caae.  as    a  civil  engineer  and  geologist,    in   prepanng    maps  and 

.  ^^SjJ**?'  other  preliminaries  for  getting  up  an  Australian  gold-mining 

an  action  for  company;  and  that,  upon  his  applying  to  them  for  payment, 

iXarTstore  R^g^rs  had  promised  to  give  him  in  the  following   week  a 

that,  on  appii-  cheque  for  50i.  in  part  payment  of  his  claim.     In  answer  to 

defendanta  for  ^^^^f  Bogers  was  called  by  his  counsel,  and  he  denied  haviog 

payment,  one  given   any  such   promise.     Fenton   was   then   called  by  the 

mised  to  give  plaintiff,  and  his  evidence  was  tendered,  in  reply,  to  contradict 

him  a  cheque  ^j^j^^  ^f  Rogers.     The  learned  judge  rejected  the  evidence,  and 

The  defend-  the  jury  found  for  the  defendant. 

f°nie?denfed'''  ^^-  Montagu  Chambers   (Mr.  Wordsworth   with   him)  now 

the  promiae.  moved  for  a  new  trial,  on  the  ground  of  the  improper  rejection  of 

tender^°in  evidence.     He  admitted  that  the  ruling  of  the  learned  judge 

reply,  the  eri-  ^as  consistent  with  the  law  and  practice  prior  to  the  passing 

other  defendant  of  the  14  &  15  Yict.  c.  99.;  but  he  Contended  that  since  parties 

to  prove  that  ^^  ^{,e  cause  were  by  that  act  made  competent  witnesses,  the 

nia  co-defend-  ,  ..•.. 

ant  had  made  rule  which  prohibits  giving  in  reply  evidence  which  merely 
^orn  u^  confirms  the  original  case,  and  might  have  been  given  in  the 
the  plaintiff.—  first  instance,  ought  to  be  relaxed.  He  stated  that  the  prac- 
evidence  wu^  **^®  ^®  °^^  Contended  for  was  pursued  in  the  county  courts, 
properly  re-       and  was  conducive  to  justice :   and  he  urged  the  hardship  of 

driving  a  plaintiff  to  the  inexpedient  course  of  calling  a  defend- 
ant in  the  first  instance.  He  also  supported  the  motion  on  the 
ground,  that  the  verdict  was  against  the  evidence^  and  that  the 
plaintiff  had  been  taken  by  surprise  by  the  evidence  of  Rogers. 
Martin  B.  In  my  opinion  the  evidence  was  properly  rejected 
in  accordance  with  the  rule  of  law  and  practice  which  always 
prevailed  before  the  Evidence  Amendment  Act ;  and  I  am 
clearly  of  opinion  that  that  act  has  not  made  any  change  in  the 
conduct  of  a  cause.  If  the  parties  are  called,  they  must  be 
treated  as  any  other  witnesses ;  and  the  rule  of  practice  applies 
equally  to  that  case  as  to  any  other.     The  rule  is,  that  the 
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plaintiff  must  not  make  out  his  case  piecemeal^  offering  in  the 
first  instance,  just  as  much  or  as  little  evidence  as  he  pleases, 
and  then  afterwards  calling  other  witnesses  to  contradict  the 
defendant  and  confirm  his  own  case  :  and  I  think  that  that  is  a 
most  reasonable  rule,  and  that  any  other  mode  of  conducting  a 
cause  would  be  exceedingly  unjust.  It  may  be,  that  where  a 
case  is  before  a  single  judge,  he  may  do  well  in  calling  the 
defendant,  and  hearing  what  he  has  to  say ;  but  it  is  other- 
wise at  Nisi  Frius,  where  causes  are  conducted,  as  they 
usually  are  in  the  superior  courts,  by  counsel.  It  would  lead  to 
the  greatest  injustice  if  the  plaintiff's  counsel  was  allowed  to  call 
evidence  in  reply  merely  to  confirm  his  original  case,  giving  the 
defendant  no  opportunity  to  meet  it.  The  plaintiff's  counsel 
has  advantage  enough  in  having  the  right  to  reply;  and  I 
think  that  if  a  judge  at  Nisi  Frius  has  any  duty  more  urgent 
than  another,  it  is  to  prevent  the  jury  being  prejudiced  by  the 
reply.  It  is  his  duty  to  take  the  edge  off  the  reply,  and  to  take 
care  that  it  has  no  unfair  effect  on  the  jury. 
Pollock  C.  B.,  Aldebson  B.,  and  Platt  B.  concurred. 

Rule  refused  on  this  point ;  but  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  surprise,  and 
that  the  verdict  was  against  evidence. 

Attorneys,  Croft;  and  fFood. 


1853. 

' . ' 

RoWLAMDflON 

V. 

Fenton  and 
R0GSB8. 


CORK  AND  BANDON  RAILWAY  COMPANY 

V.   GOODE. 

Coram  Jebvis  C.  J.,  Cresswell  C»  J.,  Williams  J., 

and  Talfourd  J. 

J\j  R.  UDALL  had  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  judgment  signed  in  this  case  should 
not  be  set  aside.  The  action  was  for  calls,  and  the  declaration 
was  in  the  statutable  form  prescribed  by  the  Companies  Clauses 
Act,  8  Vict,  c  16.  s.  26.  It  stated  that  ^'the  defendant  is  the 
holder  of  thirty  shares  in  the  said  company,  and  is  indebted  to 
the  said  company  in  825/.  in  respect  of  nine  calls ;  that  is  to 
say,  seven  calls  of  2/.  \0s.  each,  and  two  calls  of  6L  each  upon 
each  of  the  said  shares,  whereby  an  action  hath  accrued  to  the 
said  company  by  virtue  of  *  The  Company's  Clauses  Consoli- 
dation Act '   (a)   and  *  The  Cork  and  Bandon  Railway  Act, 


(ti)  8  &  9  Vict  c.  16.,  which  the 
Cork  and  Bandon  Railway  Act  in- 
corporates. The  act  requires  a  re- 
gister   (sect.    7.)    and   certificates 


(sect.  11.)  of  shares;  the  certificates 
being  under  the  common  seal  of  the 
cbmpanji  and  prima  facie  cTidence 
of  the  title  of  the  shareholder  and 


COATHON 

Pleas. 

May^, 

In  an  action 
for  calls,  a 
plea  that  the 
action  was  on 
contracts  with- 
out specialty, 
and  that  the 
causes  of  action 
did  not  accrue 
within  six 
years, — Held^ 
issuable ;  but 
afterwards  hdi 
bad  on  de- 
murrer. 

Quetre,  Whe- 
ther a  plea  that 
the  shares  were 
forfeited,  and 
that  the  com- 
pany had  re- 
ceiyed  sufficient 
thereupon  to 
pay  the  calls,  is 
issuable  ? 
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1853.         1845'  (a),  but  the  defendant  hath  not  paid  the  eame/'  &c  The 
Cork  and     ^hatract  of  pleaa  proposed  was  as  follows :  —  let.  Never  in- 

Bandon       debted     2nd.  The  Statute  of  Limitations.    3rd.  That  defendant 

CoMPAMT      ^^^  ^^^  ^^^^  ^^^  shares.     4th.  That  the  shares  were  forfeited, 

I'-  and  that  the  company  received  sufficient  to  pay  the  calls.    The 

May  6.  second  plea  was  delivered  in  the  following  form :  '^  That  the 
action  is  upon  contracts  without  specialty,  and  that  the  alleged 
causes  of  action  did  not  accrue  at  any  time  within  six  years." 

The  plaintiffs  thereupon  signed  judgment,  and  on  a  summons 
to  set  it  aside,  Maule  J.  held  it  had  been  rightly  signed  upon 
that  plea.  When  the  rule  nisi  was  obtained,  the  case  of  The 
Tobacco  Pipe  Makers^  Company  v.  Loder  (b)  was  (uted,  in  which 
such  a  plea  was  held  good  on  special  demurrer,  (c) 

Mr.  Serjeant  Byles  and  Mr.  Bcasky  now  showed  cause.  This 
plea  is  not  issuable.  It  is  as  though  the  defendant  had  pleaded 
in  debt  that  the  action  was  for  slander,  and  that  the  cause  of 
action  had  not  arisen  within  two  years.  This  is  an  action  on  a 
statute,  and  so  is  on  a  specialty.  \Jervis  C.  J.  You  must  show 
more  than  that  the  statute  gives  a  form  of  declaration.]  It 
has  been  decided  that,  in  an  action  on  the  statute  for  not  setting 
out  tithes,  the  Statute  of  Limitations  could  not  be  pleaded,  {d) 
[  Williams  J.  For  that  it  was  confined  to  actions  of  debt  grounded 
upon  a  lending  or  contract  without  specialty.]  The  plea  nusea 
an  issue  of  law,  whether  the  action  is  founded  on  specialty :  it 
would  be  impossible  to  traverse  the  allegation  that  it  is  not 
founded  on  specialty,  and  to  demur  would  be  to  admit  it.  [Jerm 
C.  J.  On  demurrer,  or  after  verdict,  judgment  would  be  given 
on  the  whole  record.]  But  if  it  were  found  against  the  plaintiff 
on  the  trial,  it  would  be  a  bad  plea,  and  he  must  move  for 
judgment  non  obstante  veredicto.  \Jervis  C.  J.  It  is  impossible 
we  can  determine  it  to  be  a  bad  plea  on  a  mere  motion.]  The 
plea  is  not  in  accordance  with  the  abstract.  The  sixth  plea  also 
is  unissuable.  \Jervis  C.  J.  I  should  have  thought  that  cer- 
tainly more  like  an  unissuable  plea  than  the  other.]  It  \&  not 
alleged  that  the  money  was  applied  in  satisfaction  of  these  calls, 
and  until  satisfaction  there  is  no  bar  to  an  action;  Great 
Nortliem  Railway  Company  v.  Kennedy,  (e) 

Mr.  Udall  in  support  of  the  rule.  The  learned  judge  held 
the  fourth  plea  was  not  unissuable,  and  acted  on  the  second, 


his  assigns  (sect.  12.).    All  transfers  (c)  But  there  the  action  was  on  a 

are  to  be  by  deed  (sect.  16.).  bye-law. 

(a)  S  &  9  Vict.  c.  122.    See  also  (d)  Taylor  y.  Jackson^  Gro.  Car. 

10  Vict.  c.  194.,  15  Vict.  c.  35.  518. 

(h)  15  Jur.  1154.,  20  L.  J.  Q.  B.  (e)  4  Excli.  425. 

414. 
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mrbich  clearly  is  a  good  plea.  [^fViUiams  J.  Why  do  yon  not 
plead  the  statute  in  the  common  form  ?]  Because  then,  on  de- 
murrer, it  would  be  said  non  constat  that  the  cause  of  action  is 
founded  on  simple  contract,  and  as  a  matter  of  fact  it  was  ne- 
cessary to  show  that  the  action  is  based  upon  specialty.  If  a  plea 
is  not  clearly  bad  on  general  demurrer,  it  is  issuable ;  Mackay 
V.  Woed.  (a)  In  Bausfield  y.  Edge  {V)  it  was  said  per  Curiam 
'^  How  can  it  be  said  that  a  plea  which  is  only  bad  on  special  de- 
murrer is  not  a  plea  to  the  merits?"  But  this  plea  has  been 
held  good  on  special  demurrer ;  Tobacco  Pipe  Makers  Company 
V.  Loder.  (c) 

P£R  CcTBiAH.     Bule  absolute,  without  costs. 

The  case  afterwards  came  on  for  argument  upon  demurrer. 

Mr.  Beasley  (with  him  Mr.  Seijenxkt  By les)  for  the  plaintiff.  The 
plea  is  bad.  The  action  is  upon  '^  specialty ; "  for  it  is  founded 
on  the  statute.  The  plea  admits  that  the  defendant  was  a  pro- 
prietor as  defined  in  the  statute.  It  has  been  held  on  an  analogous 
declaration  for  calls  under  the  Joint  Stock  Registration  Act, 
7  &  8  Vict,  c  110.,  that  the  action  was  not  on  the  deed  but  on 
the  statute  (<Q  The  statute  of  James  uses  the  words  *^  actions 
founded  on  contract ; "  but  it  has  been  laid  down  that  the  obliga- 
tion in  such  a  case  as  this  is  '^  enforced  by  the  statute."  (e)  The 
case  of  Taylor  v.  Jackson,  in  which  it  was  held  that  debt  on  the 
statute  of  Edward  YL,  as  to  tithes,  was  not  within  the  statute  of 
James,  was  followed  in  Warren  v.  Consett{f) ;  and  it  was  cited 
in  Jones  y.  Pope  (y),  where  it  was  held  that  debt  for  an  escape 
was  not  witliin  the  statute ;  and  there  Serjeant  Jones,  arguendo^ 
said,  the  reason  was,  that  the  action  was  founded  on  specialty, 
because  it  was  founded  on  the  statute.  \Jervis  C.  J.  There  it 
was  also  argued  that  it  was  not  founded  on  any  contract  on 
lending ;  and  Saunders  says,  that,  '^  for  the  reasons  given  by 
Jones,  the  Court  held  the  plea  bad,  and  the  action  not  within 
the  statute."]  (A)  It  is  submitted  that,  on  the  principles  affirmed 
in  the  cases  cited,  this  is  an  action  founded  on  the  statute ;  and 
that  it  is  as  though  the  defendant  had  signed  and  sealed  a  deed 


1853. 


Cork  and 

Bandom 

Railway 

COMPAHT 
V, 
GoODK. 


(a)  7  M.  &  W.  420. 

(b)  1  Exch.  89. 

(c)  15  Jur.  1194.,20L.  J.Q.B.414. 
Under  the  Common  Law  Procedure 
Act,  sect.  51.,  no  pleading  now  is 
demurrable  on  grounds  of  special 
demurrer ;  but  may  be  embarrassvig^ 
and  so  iinissuable.  And  see  Lin- 
vood  T.  Squire^  5  Exch.  234.  Steele 
V.  Harmer,  14  M.  &  W.  136. 


[d)  16Q.  B.432. 
5  Exch.  187. 
2  Ld.  Rajm.  1512. 
:)  1  Saund.  38. 
{a)  But   Saunders    who  himself 
argued  i  caiitra^  admitted  that  the 
action  was  not  on  a  **  lending  or 
contract."    The  case  was  really  de- 
cided on  the  question,  whether  it 
was  on  the  statute. 
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containing  all  the  proTisionB  of  the  statote.  Then  the  latter 
l)art  of  the  plea  is  nought^  alleging  that  the  action  '^  is  founded 
on  contracts  without  specialty ;"  for  it  appears  upon  the  decla- 
ration that,  as  matter  of  law,  this  could  not  be  sa  It  is  as  though 
in  an  action  of  covenant  there  had  been  a  similar  plea. 

Mr.  Udall  for  the  defendant.  The  plea  is  good.  The  decla- 
ration is  upon  a  *^  contract  without  specialty  ;**  and  assumpsit 
would  lie.  It  is  not  an  action  upon  the  statute ;  it  is  an  action 
for  calls  made  by  the  plaintiffs  in  pursuance  of  powers  conferred 
by  the  statute.  The  call  itself  is  not  a  specialty,  it  is  mere 
matter  of  fieu^t ;  and,  though  the  defendant  might  be  liable  by  a 
specialty,  there  are  several  ways  in  which  he  might  be  liable 
without  specialty.  There  is  no  deed  executed  by  the  share- 
holders between  themselves  and  the  company.  From  the 
Great  Northern  Railway  Co.  v.  Biddulph  (a)  it  should  seem  that 
the  action  for  calls  is  one  of  simple  contract,  even  as  against 
the  original  shareholders.  (&)  A  shareholder  may  be  liable 
for  calls  in  many  ways.  1st.  as  being  a  person  who  has  sub- 
scribed the  parliamentary  contract ;  2ndly.  as  assignee  of  such 
person,  although  such  subscriber  assigned  before  the  formation 
of  the  register  of  proprietors ;  3rdly,  as  the  allottee  of  new 
capital  not  subscribed  for  in  the  parliamentary  contract ;  4thly, 
as  the  transferee  of  the  original  shareholders ;  5thly,  as  the 
allottee  of  forfeited  shares.  No  deed  is  ever  signed  binding  the 
shareholders  to  pay  to  the  company.  The  case  of  The  SheffiM 
Railway  Co.  v.  Woodcock  (c)  is  not  the  only  case  to  show  that 
a  person  may  be  liable  to  calls  on  an  implied  promise.  In 
the  South  Staffordshire  Railway  Co.  v.  Bumside  (<f),  Parke  B. 
speaks  of  the  obligation  as  '^created  by  contract."  \Jervis 
C.  J.  It  is  clear  that  the  shareholder  may  be  liable  without 
specialty ;  but  is  not  so  apart  from  the  statute.]  It  is  sub- 
mitted that  he  is  not  liable  simply  by  the  statute,  but  by  the 
contract  he  makes  with  the  company.  [^Cresswell  J.  What  con- 
tract does  he  make  with  the  company  ?]  It  is  by  parol.  [Cre<5- 
well  J.  How  and  when  is  it  made  ?]  Upon  the  application  for 
shares,  and  the  undertaking  to  pay  the  calls.  [Cresswell  J.  How 
can  that  undertaking  arise,  without  the  statute?]  It  cannot 
arise  without  the  statute,  but  still  it  does  not  arise  upon  the 
statute  per  se;  it  is  founded  partly  upon  other  matters  of  feet, 
as  the  calL     [^Maule  J.    So  it  is  in  every  case  of  an  action 


(a)  7  M.  &  W.  243. 

(b)  Qtuere,  the  Court  only  held 
that^  after  verdict,  the  declaration 
was  not  bad  for  not  stating  that  the 
subscription  was  bj  deed.  t 

(c)  7  M.  &  W.  574. 


'  (d)  8  Exch.  137.  Sed  vide  Bir- 
kenhead, Lancashire^  and  Chetkire 
Railway  Camp,  t.  Pitcher^  5  Exch. 
24.  Per  Cur,  This  obligation  created 
by  statute  cannot  be  described  as  a 
contract. 


THE  COMMON  LAW  REPORTS. 


349 


fonnded  on  a  statute.     There  can  scarcely  be  a  case  of  an  action 
founded  on  a  statute  per  se  ;  there  are  always  facts  dehors  the 
statute.]     The  defendant  is  liable  because  he  has  contracted. 
[Maule  J.    No ;  but  because  he  is  a  shareholder ;  the  statute, 
without  anything  more,  imposes  upon  him  a  liability  to  pay  such 
calls  as  are  made.]     It  is  laid  down  that  indebitatus  assumpsit 
may  lie  upon  a  statute;    where  an  act  gave  power  to  com- 
missioners to  make  orders  upon  a  division  of  common  fields,  and 
they  awarded  that  allottees  should  pay  in  certain  cases  so  much 
an  acre,  {a)     The  principle  is  recognised  in  Ram  v.  Green,  (b) 
[Mauh  J.  There  the  point  did  not  arise  ;  the  case  was  undecided 
on  the  misrecital  of  the  act.]    But  it  is  said  by  Lord  Mansfield^ 
in  giving  judgment,  that  the  action,  which  was  assumpsit^  was 
brought  in  consequence  of  a  right  liquidated  by  means  of  the 
statute ;  and  the  same  principle  appears  to  be  confirmed  in  Peck 
V.  Wood,  (c)  And  these  authorities  are  cited  in  Chitty  on  Plead- 
ing (^  for  the  proposition  that  assumpsit  may  be  supported  on 
a  statute,  {e)    As  to  the  cases  cited  by  the  other  side  with  re- 
spect to  actions  for  not  setting  out  tithes,  it  is  sufficient  to  say 
that  such  actions  did  not  lie  at  common  law,  and  of  course  could 
only  be  founded  upon  the  statute.     In  actions  upon  calls  it  has 
been  recently   laid  down   that  the  shareholder  is  liable  as  a 
contractor ;    North  Midland  Railway   Co,   v.  MacMichael,  (/) 
[Jerms  C.  J.    That  and  similar  cases  only  show  that  the  statute 
itself  does  not  constitute  the  contract,  but  an  action  on  a  call  is 
'^  founded  ^  on  the  statute.]     In  the  case  of  a  bye-law,  in  which 
a  similar  plea  was  held  good  on  special  demurrer.  Tobacco  Pipe 
Makeri  Co.  v.  Loder^  there  is  as  much  ground  to  say  that  the 
action  is  "  founded  on  specialty ; "  for  a  charter  is  one  of  the 
highest  species  of  specialty.     If  the  present  case  be  not  within 
the  statute  of  James,  as  an  action  founded  on  contract,  it  is  not 
within  any  statute  of  limitations,  since  that  of  William  IV.  (jf) 
only  refers  to  bonds,  and  not  to  actions  on  statutes. 

Mr.  Seijeant  Byles  in  reply.  The  last  argument  is  not  well 
founded,  for  the  act  of  William  IV.  applies  to  actions  of  debt 
upon  a  bond,  or  other  specialty.  This  action  is  founded  upon 
the  statute,  and  so  is  upon  specialty.  The  22nd  section  ex- 
pressly enacts,  that  every  shareholder  shall  be  liable  to  pay  the 
calls  made  by  the  company.  No  action  of  assumpsit  would  lie 
for  calls  under  this  statute.     \Jervis  C.  J.    Will  not  indebitatus 


1853. 


(a)  BeU  v.  BurrowM,  Bull.  N.  P. 
129. 

(6)  Cowp.  474. 

(c)  5  T.  K.  130.  That  was  a  case 
of  contribution  to  a  party  wall. 

id)  VoLi.  p.  119. 


(tf)  The  words  arc,  "for  money 
accruing  due  to  the  plaintiff  under 
the  provisions  of  a  statute/* 

(/)  5  Exch.  28. 

(g)  3  &  4  Will.  4.  c.  42.  s.  3. 
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borough,  and  in  office  as  such,  presided  at  a  polling  booth,  or 
room  for  a  part  of  the  said  boroogh  at  the  said  election,  and 
was  required  by  the  statute  in  such  case  made  and  provided,  to 
conduct  the  said  election  for  the  said  part  of  the  said  borough 
at  the  said  polling  booth  or  room,  but  that  he  neglected  and 
refused  to  conduct  the  said  election  as  required  by  the  said 
statute,  in  this,  to  wit,  that  he  wrongfully,  and  improperly,  and 
contrary  to  the  form  and  effect  of  the  said  statute  recorded,  the 
vote  of  a  certain  burgess  of  the  siud  borough,  to  wit,  one 
Samuel  Level,  as  being  given  before  the  defendant  as  such 
presiding  officer ;  although  the  said  Samuel  Lovel  did  not  vote 
at  the  said  election,  or  deliver  to  the  defendant,  as  such  presiding 
officer,  any  voting  paper  as  required  by  the  said  statute,  as  he 
the  defendant  well  knew,  whereby  the  defendant,  forfeited  and 
became  liable  to  pay  for  his  said  offence  1002.,  one  moiety 
thereof  to  the  plaintiff  and  the  other  moiety  thereof  to  the  said 
treasurer  of  the  said  borough  of  Bedford  appointed  by  virtue  of 
the  said  statute,  to  be  by  him  applied  in  aid  of  the  borough  fund 
therein  mentioned.  And  the  plaintiff  who  sued  as  aforesaid 
claimed  100/. 

To  this  declaration  there  was  a  demurrer,  that  the  declaration 
was  bad  in  substance  because  it  was  not  stated  therein  that  the 
defendant  wholly  refused  or  neglected  to  conduct  the  said  elec- 
tion, and  that  the  facts  stated  in  the  declaration  did  not  show 
that  the  defendant  had  forfeited  the  sum  of  100/.,  or  any  sum  of 
money  whatever,  and  also  because  the  mere  fact  of  the  de- 
fendant having  recorded  a  vote  that  was  not  given,  and  for 
which  there  was  no  voting  paper  delivered  to  the  defendant, 
did  not  render  the  defendant  liable  to  a  penalty. 

Joinder  in  demurrer. 

Mr.  Worlledgey  in  support  of  the  demurrer,  was  not  called 
upon. 

Mr.  Macnamara  in  support  of  the  declaration.  The  decla- 
ration is  substantially  good  although  informally  drawn. 

From  the  32nd  (a)  and  34th  (11)  sections  of  the  Municipal  Cor^ 


(a)  By  which  it  is  enacted,  "  That 
every  election  of  councillors  within 
an^  borough,  according  to  the  pro- 
visions of  that  act,  shall  be  neld 
before  the  major  and  assessors  for 
the  time  being  of  such  borough,  ex- 
cept as  therein  is  excepted ;  and  the 
voting  at  every  such  election  shall 
commence  at  nine  o^clock  in  the 
forenoon,  and  shall  finally  close  at 
four  o*clock  in  the  afternoon  of  the 
same  day,  and  shall  be  conducted  in 


manner  following;  that  is  to  lay, 
ever;^  burgess  entitled  to  vote  in  the 
election  or  councillors  may  vote  for 
any  number  of  persons  not  exceed- 
ing the  number  of  councillors  then 
to  be  chosen,  by  delivering  to  the 
major  and  assessors,  or  other  pre- 
siding officer  as  thereinafter  men- 
tioned, a  voting  paper  cont4uning  the 
Christian  names  and  surnames  of  the 
persons  for  whom  he  votes,  vith 
their  respective  places  of  abode  and 


(b)  See  next  page. 
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poratlon  Act,  it  is  clear  that  the  voters  must  personally  attend 
and  deliver  their  voti]}g  papers  to  the  mayor  and  assessors,  or 
other  presiding  officer ;  and  by  the  34th  section  (b)  it  is  provided, 
that  certain  questions  may  be  put  by  the  mayor  or  other  pre- 
siding officer  to  the  voter,  at  the  time  of  his  delivering  in  his 
voting  paper.  These  two  sections  prescribe  the  mode  in  which 
the  election  shall  be  conducted;  and  then  by  the  48th (c) 
section  the  penalty  is  imposed,  if  the  presiding  officer  "  shall 
neglect  or  refuse  to  conduct  or  declare  such  election  as  afore- 
said." [Lord  Campbell  C.  J.  You  are  to  contend  that  any 
variation  by  the  defendant  from  the  mode  pointed  out  by 
the  statute  in  any  particular,  such  as  in  not  receiving  a  voting 
paper,  amounts  to  a  refusal  or  neglect  by  the  defendant  to  con- 
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(lescriptions,  sach  paper  being  pre- 
Tioiisl/  signed  with  tne  name  of  the 
burgess  voting,  and  with  the  name 
of  the  street,  lane,  or  other  ^ace  in 
which  the  property  for  which  he 
apiH^  to  be  rated  on  the  burgess 
roll  is  situated.** 

{b)  By  which  it  is  enacted,  "That 
no  inquiry  shall  be  permitted  at  any 
election  as  to  the  right  of  any  person 
to  vote  as  a  burgess  in  any  borough, 
except  only  as  follows;  (that  is  to 
say,)  that  the  mavor  or  other  pre- 
siding officer  shall,  if  required  by 
any  two  burgesses  entitled  to  TOte 
in  the  same  borough,  put  to  any 
Toter  at  the  time  of  his  delivering 
in  his  voting  paper,  and  not  after- 
wards, the  foDowing  questions,  or 
any  of  them,  and  no  other : 

1.  Are  ^ou  the  person  whose 
name  is  signed  as  A.  B.  to  the 
voting  paper  now  delivered  in  by 
you? 

2.  Are  you  the  person  whose 
name  appears  as  A.  B.  on  the  bur- 
gess roll  now  in  force  for  this 
borough,  being  registered  therein 
M  rated  for  property  described  to 
be  situated  in,  &c.  ? 

3.  Have  you  already  voted  at  the 
present  election? 

And  no  person  required  to  answer 
any  of  the  said  questions  shall  be 
permitted  or  qualified  to  vote  until 
nc  shall  have  answered  the  same; 
and  if  any  person  shall  wilfully  make 
a  false  answer  ^to  any  of  the  ques- 
tions aforesaid,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may 
be  indicted  and  punished  accord- 
wgly.** 

^  (c)  By  which  it  is  enacted,  "That 
if  any  mayor,  alderman,  or  assessor 
of  any  borough,  who  shall  be  in  office 


at  the  time  therein  appointed  for 
the  revision  by  them  of  the  burgess 
list  under  that  act,  or  for  any  elec- 
tion of  councillors,  assessors,  or 
auditors  which  he  is  required  to 
conduct  or  declare,  shall  neglect  or 
refuse  to  revise  such  burgess  list,  or 
to  conduct  or  declare  such  election 
as  aforesaid,  every  such  mayor,  al- 
derman, and  assessor  shall  for  every 
such  offence  forfeit  and  pay  the  sum 
of  lOOL ;  and  if  any  overseer  of  any 
parish  wholly  or  in  part  within  any 
borough  shall  neglect  or  refuse  to 
nuike  out,  sign,  and  deliver  such  list 
as  aforesaid,  or  if  the  town  clerk  of 
any  borough  shall  neglect  or  refuse 
to  receive,  print,  and  publbh  such 
lists  as  aforesaid,  or  if  any  such 
overseer  or  town  clerk  shall  refuse 
to  allow  any  such  list  to  be  perused 
by  any  person  having  right  there- 
unto, every  such  overseer  and  town 
clerk  respectively  for  every  such 
offence  shall  forfeit  and  pay  the  sum 
of  sol, ;  and  the  said  penalties 
hereby  in  such  case  imposed  shall 
be  recovered,  with  full  costs  of  suit, 
by  any  person  who  will  sue  for  the 
same  within  three  calendar  months 
after  the  commission  of  such  offence, 
by  action  of  debt  or  on  the  case,  in 
any  of  his  Majesty's  superior  courts 
of  record ;  and  tine  money  so  to  be 
recovered  shall,  after  payment  of 
the  costs  and  expenses  attending 
the  recovery  thereof  be  paid  and 
apportioned  as  follows;  (that  is  to 
say,)  one  moiety  thereof  to  the  per- 
son so  suing,  and  the  other  moiety 
thereof  to  tne  treasurer  to  be  ap- 

Eointed  by  virtue  of  that  act,  to  be 
y  him  applied  in  aid  of  the  borough 
fund  thereinafler  mentioned.** 
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1853.        duct  the  deotion  according  to  the  act,  and  renden  the  defendant 
Jxmnrt      ^*We  to  the  penalty  imposed  by  the  48ih  section.]     The  devi- 
V.  ation  should  be  a  substantial  one,  and  to  allow  a  person  to  vote 

at  an  election  who  is  not  entitled  to  do  so,  is  clearly  a  substan- 
tial defect  in  the  conducting  of  the  election.     All  the  votes 
might  thus  be  taken  by  proxy,  or  be  received  from  unquali- 
fied persons.     It  is  very  important  that  the  town  coundl,  to 
whom  are  entrusted  large  powers,  should  be  properly  elected, 
and  the  48th  section  was  framed  in  order  to  enforce  a  compli- 
ance with  the  preceding  secticnas.     [^Cromptan  J.     Do  you 
contend  that  any  deviation  by  the  defendant,  such  as,  for 
instance,  in  the  christian  name  of  a  voter,  would  subject  the 
defendant  to  a  penalty  ?]     It  is  not  necessary  to  go  that  length. 
In   7%e  King  v.  Burrell  (a)  it  was  held  by  this  courts  that  an 
overseer  who  neglected  to  make  out  and  sign  the  burgess  list, 
which  he  is  required  to  do  by  the  15th  section  of  the  Municipal 
Corporation  Act,  incurred  the  penalty  imposed  by  section  48, 
although  his  neglect  was  neither  wilful  nor  corrupt.     If  that 
was  not  so  there,  yet  in  this  declaration  it  is  alleged  that  the 
defendant  knew  the  facts.      [Lord  Campbell  C.  J.     If  the 
defendant  in  this  case  departed  from  the  provisions  of  the  act 
corruptly,  it  would  be  a  misdemeanor,  and  he  might  be  fined 
and  imprisoned.]     In  the  case  also  of  The  King  v.  Short  {b\ 
the  defendant,  an  overseer,  was  held  liable  to  the  penalty  of  501 
under  the  48th  section,  for  not  making  out  and  signing  a  list  of 
persons  entitled  to  be  enrolled  in  the  burgess  roll,  according  to 
the  15th  section.     [Lord  CampbeU  C.  J.     K  your  construction 
of  the  statute  is  correct,  the  defendant  in  this  case  would  incur 
a  penalty  of  100/.  for  each  deviation  from  the  act,  however 
numerous  they  might  be.]     It  is  alleged  in  this  declaration, 
that  the  defendant  did  neglect  and  refuse  to  conduct  the  election 
as  required  by  the  statute,  and  it  has  been  decided  that,  if  in  de- 
claring upon  a  penal  clause  you  follow  the  words  of  it,  that  is 
sufficient,  and  that  has  been  done  here ;  what  is  laid  under  the 
videlicet  comes  after,  and  does  not  render  the  declaration  bad. 

LoBD  Campbell  C.  J.  I  am  clearly  of  opinion  that  this  case 
is  not  within  the  48th  section  of  the  5th  &  6th  Will.  4.  c.  76. 
The  provision  being  a  penal  one  must  receive  a  strict  construction. 
In  the  cases  which  have  been  referred  to,  the  decisions  were 
correct ;  as  there  the  defendants  neglected  to  do  the  very  act, 
for  neglect  of  which  the  penalty  was  expressly  imposed,  namely,  to 
make  out  and  sign  the  burgess  roll.  The  words  of  the  48th  section 

(a)  12  A.  &  £.  460.  (h)  3  Q.  B.  81. 


HXOOINS. 


XHB  OOMKOH  LAW  SBPQBTS.;  355^ 

expressly  enact,  that  if  any  overseer  shall  neglect  or  refuse  to  1M8. 
make  out,  sign,  and  deliver  sueh  liat,  then  he  is  to  be  liable- to  a  j^BxtB 
penalty  of  50/.  The  worda  relied  on  in  this  case  to  subject  the  ^  v. 
defendant  to  a  penalty  are,  if  *^  the  defendant  shall  neglect  or 
refuse  to  oonduct  or  declare  such  election  as  aforesaid."  I  can- 
not hold  that  these  words  impose  a  penalty  upon  the  defendant 
for  any  deviation  (however  minute)  in  the  mode  of  conducting 
the  election  from  that  prescribed  by  the  act.  The  penalty  is 
imposed  on  the  defendant's  neglecting  to  conduct  or  declare 
'^BQch  election  as  aforesaid;**  and  if  the  declaration  here  had 
stopped  at  the  general  words,  it  would  have  been  good ;  but  it 
goes  on  to  point  out  how  the  defendant  neglected  and  refused 
to  conduct  the  election,  namely,  by  recording  the  vote  of  a 
person  who  did  not  vote  nor  deliver  in  any  voting  paper.  I 
am  of  opinion  that  it  was  not  the  intention  of  the  legislature 
that  such  a  deviation  from  the  act  should  render  the  defendant 
liable  to  this  penalty,  and  on  this  ground  I  think  that  the  de- 
fendant is  entitled  to  the  judgment  of  the  Court. 

WiQHTMAK  J.  I  am  of  the  same  opinion.  The  words  of  the 
48th  section  ore,  that  if  the  defendant  ^'  shall  neglect  or  refuse 
to  conduct  or  declare  such  election  as  aforesaid,"  then  he  is  to  be 
liable  to  the  penalty.  I  refer  the  words  ''  as  aforesaid  "  to  an 
election  which  the  defendant  is  required  **  to  conduct  or  de- 
dare." 

Cbompton  J.  I  am  of  the  same  opinion.  The  argument 
for  the  plaintiff  has  been  as  if  the  words  in  the  48th  section 
were,  that  the  defendant  should  conduct  and  declare  the  election 
in  the  manner  aforesaid :  but  there  is  nothing  in  the  48th  sec- 
tion to  warrant  such  an  argument :  the  words,  '*  such  election  as 
aforessud,"  refer  to  the  words  *^  conduct  or  declare,"  which  pre- 
cede them.  The  cases  which  have  been  referred  to  are  not 
authorities  to  show  that  the  penalty  was  incurred  here,  as  there 
was  in  those  caaes  a  neglect  and  refusal  to  do  the  very  act  which 
the  defendants  were  required  to  do  by  the  statute,  and  for 
neglect  of  which  the  statute  imposed  a  penalty.  It  appears  to 
me  that  it  was  not  meant  to  impose  a  penalty  upon  the  de- 
fendant for  every  minute  deviation  from  the  mode  of  conducting 
the  election  prescribed  by  the  statute. 

Judgment  for  the  defendant. 

AttomejB,  Buibury  ;  and  Pringle  jr  Co. 
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'   '  '  NAYLOR  AND  OTHERS  v.  PALMER  AND 

ANOTHER. 

EXCHEQUBR. 

Apra  27.      Coram  Pollock  C.  B.,  Parke  B.,  Platt  B.,  and  Mabtin  B. 

MoMf  2.  &  7.      fr\ 

A  policy  of  1  HE  declaration  was  on  a  poUcj  of  insurance,  dated  14th  No- 
assurance  on  yember,  1851,  executed  hj  the  defendants  as  directors  of  the 
the  transport  of  Indemnity  Mutual  Marine  Assurance  Company  for  50002., 
CWnatoPCTu  P^^*  ^^  12,500/.  specie,  merchandise,  or  advances  as  interest 
for  their  oatfit  might  appear;  the  advances  being  intended  to  cover  the  cost 
to  be^pSTOT*'  ^^  outfit,  provisions,  and  other  expenses  incurred  for  the  trans- 
the  arrival  of  port  of  Chinese  emigrants  from  any  port  or  ports  in  Canton 
sured^iSst""  waters,  Amoy,  and  Manilk,  to  any  port  or  ports  in  Peru, 
loss  by  QY  ^ice  versdg  with  leave  to  call,  &c.;  the  assurance  to  com- 

roTers,  *  mence  upon  the  sidd  ship  at  and  from  and  until  she  had  moored 

£*the  usiuir  ^^  anchor  twenty-four  hours  in  good  safety,  and  upon  the  freight 
form.  and  goods,  or  merchandise,  from  the  loading  of  the  same  on 

tion  on  thL"*"  hoard  the  said  ship  or  vessel  until  they  should  be  discharged 
policy  averred  and  safely  landed.  The  perils  insured  against  were,  ^'  of  the 
theCooSs  ^  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,"  &c., 
piratically  and  in  the  usual  form.  The  declaration  then  averred,  that  by  a 
mardering  the  memorandum  indorsed  on  the  policy,  it  was  agreed  that  the 
**rt^*f  S*  amount  of  expense  of  transport  to  be  covered  under  that 
crew,  and  seii-  policy  should  be  fixed  at  the  rate  of  8/.  15^.  for  each  Coolie 
in|  i^ay^S^"  ©n^harked,  and  that  the  interest  should  be,  amongst  others,  per 
ship  and  the  '*  Victory,*'  Mullins,  advances  on  350  Coolies  at  8/.  15*.  each.  It 
crew.  ^  ^^^^  proceeded  to  state,  that  after  making  the  said  policy, 
Pleas  1. :  360  Chinese  emigrants  or  Coolies  were,  by  the  agents  of  the 

murder  the  persons  interested,  shipped  on  board  a  ship  called  the  '*  Victory,"* 
Coolies  refused  lyiucr  at  a  port  in  the  Canton  waters  called  Cumsinscmoon,  to 

to  Droceed  on       0     ^  ^  ^  * 

the  voyage,  be  Carried  to  Calao  in  Peru,  for  money  to  be  paid  to  the  persons 
tSf  nSrlort**  interested  in  the  assurance,  on  the  safe  landing  of  each  of  the 
land ;  that  the    Said  emigrants  at  the  end  of  the  said  voyage  and  transport ;  that 

prweedMi^tiie  ^^  ^^*'  ^'^^  ^^^^  ^^  ^'^  ®^^  Chinese  emigrants  or  Coolies, 
voyage,  and  the  amounting  to,  &c.,  had  been  advanced  by  the  agents  of 
were  sufficient  ^'^  persons  interested,  as  the  cost  of  the  transport,  provisions 
to  navigate  her  shipped  on  board,  and  other  expenses  incurred  for  the  transport 

toherdestina*       -  *^,  •-%  rw  •  ^     •%•  1  11 

tion,  and  were  of  the  Said  Cbmese  emigrants  or  Coolies ;  that  such  advances 
iiT^oca*^  ^th*  ^^^^  nccessary  for  the  said  transport,  and  to  earn  certain  money 
Coolies  there  if  to  bc  earned  on  the  safe  delivery  of  each  of  such  Chinese 

they  woald 

have  gone ; 

but  that  they  refiise^  j  and  that  by  reasoQ  of  such  refusal,  and  fbr  no  other  cause,  the  transport 

was  not  completed. 

2.  As  to  the  taking  of  the  vessel,  that  the  Coolies  were  miwilling  to  go,  that  they  mnrdered,  &c. 
for  the  purpose  of  being  landed  and  Arom  being  carried  on  the  voyage,  which  was  the  supposed 
piratical,  &c. 

H^d^  that  the  pleas  were  ao  answer  to  the  ictloiL 
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emigrants  in  Pern ;  and  that  the  amount  of  the  said  money  so  to     '   1853. 
be  earned,  on  such  delivery  of  the  said  Chinese  emigrants,  and       naylor 
which  would  have  been  ptud  on  such  delivery,  greatly  exceeded    and  Othebs 
the  amount  of  such  advances ;  that  afterwards  &c.  the  ^'  Victory  "       Pauqr 
sailed  on  her  voyage  towards  Calao  with  the   said  Chinese  ahdAhothkb. 
emigrants  or  Coolies  and  provisions  on  board  thereof;  and  that 
and  whilst  she  was  proceeding  on  her  voyage,  and  before  her 
arrival  at  her  destination,  and  while  she  was  on  the  high  seas, 
the  said  Chinese  emigrants  piratically  and  feloniously  assaulted 
and  murdered  the  captain  of  the  ship  and  divers  of  the  crew, 
and  piratically  and  feloniously  by  force  took,  stole,  and  carried 
away  the  said  ship  and  the  provisions  and  cargo  of  the  said 
ship,  from  the  care,  custody,  and  possession  of  the  said  captain 
and  crew  thereof,  and  forcibly  and  against  the  will  of  the  said 
crew  carried  the  said  ship  away :   whereby,  and  by  reason  of 
which  piracy  and  theft,  and  the  said  peril  and  misfoi*tune  afore- 
said, the  said  ship  was  hindered  and  prevented  from  arriving  at 
the  end  of  her  said  voyage,  and  never  did  arrive  at  the  end  of 
her  said  voyage ;  and  the  said  transport  of  the  said  Coolies  never 
was  completed,  and  the  said  advances  so  insured  by  the  said 
policy,  and  all  benefit  and  advantage  therefrom,  became  and 
were  wholly  lost  to  the  assured,  &c. 

8  th  plea.  That  as  soon  as  the  said  Chinese  emigrants  had  so 
murdered  the  said  captain  and  some  of  the  crew  and  obtained 
))oaaession  of  the  said  vessel,  they  caused  the  same  to  be  steered 
for  the  nearest  land  for  the  purpose  of  being  landed,  and  refused 
to,  and  would  not,  and  did  not  proceed  on  the  said  voyage  or 
transport;  and  the  said  vessel  then  was  fit  and  able  safely  to 
proceed  to  the  said  port,  and  convey  the  said  Chinese  emigrants 
there;  that  afterwards,  within  a  few  days,  they  reached  the 
land ;  and  then,  and  because  they  would  not  proceed  on  the  said 
voyage,  they  landed,  and  whoUy  left  the  vessel,  and  refused  to 
proceed  upon  the  scud  voyage  and  transport;  that  the  vessel  when 
BO  left  by  them  was  fit  and  able  safely  to  sail  and  proceed  to  the 
said  port  of  Peru,  and  that  the  crew  of  the  said  vessel  and  the 
mate  of  the  said  vessel  had  then  the  possession  of  the  same,  and 
could  have  safely  navigated  the  said  vessel  to  the  said  port  of  her 
destination,  and  were  ready  and  willing  to  sail  to  the  said  port, 
and  to  convey  and  transport  the  said  Chinese  emigrants  to  the 
6aid  port,  if  they  would  have  gone  there,  but  that  they  would 
not,  nor  would  any  of  them  do  so,  by  reason  of  which  said 
refusal,  and  for  no  oiher  cause  whatever,  the  said  transport  of 
the  said  Chinese  emigrants  was  never  completed  as  in  the  decla* 
ration  mentioned. 

9th  plea.     As  to  the  said  taking  and  carrying  away  of  thq 
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1658.        mii  Tessd,  tliat  the  said  Cbinese  emigmits  were  unwilEng  to 

KATiiOB       ^  carried  on  the  laid  TOjage  to  the  eaid  port,  and  that  diey 

jam  OrmCBM    murdered  the  Mud  detain  and  lome  of  the  crew,  and  took  pos- 

PAuna       eesaion  of  the  said  wemA  for  the  purpose  of  heisg  landed  and 

Msm  AsoTHsa.  escaping  from  the  said  vessel,  and  of  being  carried  on  the  said 

yojrage,  and  for  no  other  purpose,  which  is  the  supposed  piraticsl 
carrying  away  of  the  eaid  vessel  in  the  declaration  mentioned. 

Demurrer  and  joinder. 

Mr.  Blackburn  in  support  of  the  demurrer,  lie  ^hth  and 
ninth  pleas  are  bad.  The  act  of  the  Coolies  which  ocearioned 
the  loss,  that  is,  the  non-arrival  of  the  Coolies,  falls  within  the 
perils  insured  against,  under  the  words, ''  pirates,  rovera,  thieves, 
.  •  •  and  all  other  perils,  losses,  and  misfortunes,^  &o. :  and 
even  if  the  Coolies  are  not  to  be  regarded  as  strictly  fidling 
within  the  category  of  pirates,  rovers,  or  tlueves,  the  subsequent 
words  which  refer  to  perils  ejusdem  generis^ — Cullen  v.  BuiUr  (a), 
Butler  V.  Wildman  (A),  Phillips  v.  Barber  (c), — would  include 
their  act.  [He  referred,  for  definitions  of  ''pirate"  sad 
•'  piracy,"  to  Hawkins'  PL  Cr.  C-  20.,  Em6r]gon*s  Traits  des 
Assurances,  voL  i.  p.  616.  (Paris,  1827),  and  Kent's  Commen- 
taries, vol.  iii.  p.  302.] 

Mr.  BramweU  (Mr.  fFilde  with  him)  contri.  1.  Hie  real 
subject-matter  of  the  insurance  is  the  arrival  of  the  Coolies,  and 
not  their  outfit,  provision,  &c. :  and  the  real  contention  of  the 
other  side  is,  that  the  underwriter  insured  that  they  should 
renudn  of  constant  mind  to  prosecute  the  voyage  to  Pern,  and 
undertook  to  be  liable  if  they  changed  their  minds  and  went 
ashore  before  arriving  at  their  destination.  But  the  loss  aris- 
ing from  such  a  cause  is  not  provided  against,  and  the  de- 
fendant is  not  liable,  because  the  loss  arose  from  that  cause. 
It  is  unnecessary  to  discuss  whether  tiie  act  of  the  Coolies  was 
the  act  of  ^^  pirates,  rovers,  thieves ;  ^  for  the  loss  arose  not 
from  their  murdering  the  captain  and  part  of  the  erew,  but 
from  their  unwillingness  to  proceed  on  the  voyage.  In  order  to 
recover  on  the  policy,  it  must  be  shown  that  the  peril  insured 
against  brought  about  the  loss.  {Pollock  C.  R  But  you  are 
looking  to  the  causa  remata,  not  the  causa  pragma,']  There  is 
only  one  cause  of  the  loss — the  unwillingness  to  proceed :  and 
from  that  cause  two  effects  foUow,  vie  that  the  Coolies  do  not 
go,  and  that  they  conunit  an  act  of  piracy.  If  the  Coolies  did 
not  arrive  in  Peru,  it  was  owing  not  to  the  piracy — ftyr  they 
might  have  arrived  there  notwithstanding  that  act ;  but  to  their 
disinclination  to  go  there.  ^Martin  B.  The  loss  never  would 
have  happened  but  for  the  act  of  piracy.]     That  Is  ^ne :  but 

M  i5  M.  &  S.  461.  (c)  5B.k  Ad.  161. 

(6)  3  B.  &  Ad.  898. 
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still  the  piracy  did  not  caoae  the  Iom;  it  operated  only  to' re*  1853. 
tard  the  voyage.  If  the  vessel  had  been  driven  on  shore  in  a  natlor 
•tonn  and  the  Coolies  had  jumped  ashore  to  save  their  lives^  and  Othsbs 
could  it  be  said  that  their  non-arrival  arose  from  the  perils  of  the  ^xuam 
seas,  if,  after  the  vessel  was  prepared  to  resume  the  voyage  a  and  Akotbsb. 
month  afterwards,  they  suddenly,  and  at  the  last  moment,  be* 
thought  themselves  to  refuse  to  embark  ?  Undoubtedly,  but 
for  the  act  of  piracy  they  would  have  arrived  in  Peru ;  but  that 
act  is,  in  truth,  the  causa  remota*  By  committing  the  piracy 
they  acquired  the  opportunity  of  causing  the  loss,  but  the  loss 
was  caused  not  by  the  piracy,  but  by  their  unwillingness  to 
go  on*  Itiw  Yt  Jansan  (a)  is  not  distinguishable  in  principle 
from  the  present  case.  There  a  ship,  insured  from  New  York 
to  London,  warranted  free  from  American  condemnation,  was 
driven  on  shore  by  wind  and  tid^,  and  suffered  a  partial  loss 
from  sea  damage,  but  while  on  shore  was  seized  by  the  American 
government ;  and  it  wa^  held  that  the  underwriters  were  not 
liable  for  either  a  total  or  partial  loss ;  not  for  the  latter,  because 
the  assured  was  not  damnified  by  it ;  and  not  for  the  former,  be* 
cause  the  loss  was  attributed  to  the  causa  prozima^  the  capture,  and 
not  to  the  causa  remota  which  had  led  to  the  capture,  -—  the  sea 
damage.  [Martin  B.  That  case  has  been  explained  by  Maule 
J.  m  his  judgment  in  Stewart  v.  Steeh  (A)]  Here,  after  the 
act  of  piracy  was  complete  and  ended,  the  voyage  might  have 
been  continued.  The  alteration  of  the  ship's  destination  was 
not  the  necessary  consequence  of  that  act,  [Martin  B.  referred 
to  Hahn  Y.  Carbett.  (c)  ^^Parke  B.  I  agree,  that  the  immediate, 
and  not  the  remote,  cause  must  be  looked  to ;  but  the  unwilling- 
ness to  go  would  not  alone  have  prevented  the  arrival  of  the 
Coolies  in  Peru;  for  they  were  imprisoned  in  the  ship  and  had 
no  control  over  it.]  Still  the  cause  of  the  loss  is  not  the  piracy 
alone :  it  may  be  a  mixture  of  the  piracy  and  the  unwillingness, 
but  that  is  not  provided  for  in  the  policy.  The  piracy  made  the 
loss  possible,  not  necessary.  [He  referred  to  Naylor  v.  Tay- 
for  (d),  Janss  v.  SckmoU  («),  Sarquy  v.  Hobson  (/),  and  Powell 
y.  Gudgeon.  (£J\ 

2nd.  But  assuming  that  the  murder  of  the  captain  and  part  of 
the  crew  was  the  cause  of  the  loss,  still  the  plaintiffs  cannot 
recover,  for  that  act  was  not  among  the  perils  insured  against. 
The  subject  of  the  insurance  is  the  arrival  of  the  coolies ;  and 
the  perils  insured  ogainst  are  perils  which  might  happen  tp  them 
or  to  the  ship.     But  the  coolies  could  not  be  pirates  of  them^^ 

{a)  VI  East,  WS.  (e)  1  T.  R.  130  n. 

(6)  5  Scott,  N.  R.  949.  (/)  4  Bing.  131. 

(e)  2  Biog.  20ff.  (g)  5^M.  k  S.  431. 

(d)  9B.&C.718.4M.&B.526.,1(L&M.205. 

Bll  4 
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'      '  ship  itself;  and  that  was  obviously  the  piracy  contemplated  by 

AND  Others    the  policy.     But  the  piracy  contemplated  respecting  the  ship 
p  ^'iiER       ^^®  ejusdem  generis  ;  and  therefore  the  act  of  the  Coolies  was 

AND  Another,  not,  within  the  meaning  of  the  policy,  a  peril  arising  from 

''  pirates^  rovers^  thieves."  That  ordinary  kind  of  piracy  is  in 
some  measure  susceptible  of  calculation ;  not  so  the  ill-will  of 
passengers. 

3rd.  But  whether  the  act  was  piratical  or  not,  it  was  not  the 
cause  of  a  total  loss  of  the  sum  insured ;  for  the  vessel  was 
afterwards  in  safety  and  fit  to  proceed  with  the  voyage,  and 
would  have  conveyed  the  coolies  if  they  had  been  willing  to 
proceed.  Their  refusal  after  that  state  of  things  was,  then,  the 
true  cause  of  the  loss. 

Mr.  Blackburn  in  reply.  1st.  The  unwillingness  of  the  Coolies 
did  not  and  could  not  prevent  their  safe  arrival.  Their  non- 
arrival  was  owing  solely,  or  at  all  events  immediately,  to  the 
piracy ;  and  although  that  may  have  been  committed  in  con- 
sequence of  their  unwillingness  to  proceed  to  Peru,  the  loss 
cannot  be  attributed  to  it.  ''  It  were  infinite,"  says  Lord 
Bacon,  *^  for  the  law  to  judge  the  causes  of  causes,  and  their 
impulsions  one  on  another ;  therefore  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that,  without  look- 
ing to  any  further  degree."  Bac.  Max.  i.  If  the  law  were 
otherwise,  the  inquiry  might  be  pushed  further  than  it  has  been 
on  the  other  side ;  and  it  might  become  important  to  ascertain 
the  cause  of  the  unwillingness  which  was  the  cause  of  the  piracy. 
In  Hahn  v.  Corbett  (a)  the  ship  was  stranded  and  disabled  from 
proceeding ;  but  while  she  lay  in  the  sand  she  was  seized  and 
captured ;  and  it  was  held,  in  an  action  upon  an  insurance  of 
goods  in  the  ship,  warranted  free  from  capture,  that  the  loss  of 
the  goods  arose  from  the  perils  of  the  seas,  and  not  the  seizure. 
[Mr.  BramwelL  Mr.  Amould  observes,  that  in  that  case  the 
goods  must  have  been,  by  the  agency  of  the  perils  of  the 
seas,  wholly  destroyed,  had  not  the  enemy  appropriated 
them.  (A)]  In  Dixon  v.  Reid{c),  a  ship  with  her  cargo  was  bar- 
ratrously  taken  out  of  her  course  by  the  crew ;  the  ship  and 
part  of  the  cargo  was  sold,  and  the  remainder  was  sent  home 
by  another  vessel.  The  Court  held  that  there  was  a  total  Ices 
of  the  cargo  from  the  time  of  the  act  of  barratry.  So  here 
there  was  a  loss  as  soon  as  the  ship  passed  to  the  possession  of 
the  Coolies. 

Cur.  adv.  vult. 

(a)  2  Bing.  905  (h)  Arnould  on  Marine  Insurince 

(c)  5  B.  &  A.  0D7.'  vol.  ii.  p.  799. 
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Pollock  C.  B,  now  delivered  the  judgment  of  the  Court.        ^^ga.  ^ 
His  lordship,  after  stating  thepleadings,  proceeded  as  follows :—       naylor 

The  meaning  of  the  ninth  plea  is  perhaps  ambiguous ;  and  that  ^^^  Othebb 
ambiguity  arises  from  the  new  form  of  pleading  adopted  in  con-  Pai^meb 
sequence  of  the  new  Common  Law  Procedure  Act,  and  pro-  ^^  Another. 
hahlj  it  might  have  been  successfully  objected  to  upon  an 
application  to  a  judge.  The  doubt  is,  whether  it  means  to  con- 
fess and  avoid  the  allegation  of  piratically  and  feloniously  steal- 
ing and  carrying  away  the  vessel,  hy  reason  of  its  arising  from 
the  unwillingness  of  the  Coolies  to  proceed  on  the  voyage,  and 
60  not  within  the  peril  insured  against;  or  whether  it  is  an 
axgumentative  traverse  of  that  piratical  and  felonious  act,  viz. 
that  it  was  not  an  act  of  that  description,  because  the  vessel 
was  carried  away,  not  with  intent  to  deprive  the  owners  of  the 
property,  but  solely  to  prevent  the  Coolies  from  being  carried 
on  the  voyage.  All  doubt  would  have  been  removed  had  the 
old  form  of  pleading  continued ;  for,  if  the  last  had  been  the 
intention  of  the  pleader,  the  plea  would  have  concluded  with  a 
special  traverse  of  the  piracy  and  felony. 

Taking  it,  however,  to  mean  either  a  confession  and  avoidance, 
or  a  denial  of  the  piracy,  we  are  of  opinion  that  the  pleadings  dis- 
close no  answer  to  the  action.  Considering  the  defence  made  by 
the  ninth  plea  first,  and  that  by  the  eighth  secondly,  the  questions 
raised  by  the  pleadings  are,  first,  whether  the  assured  are  en- 
titled to  recover  for  a  loss  occasioned  by  the  act  of  the  Coolies 
in  piratically  and  feloniously  running  away  with  the  vessel  (for 
the  murder  of  the  captain  and  part  of  the  crew  is,  with  re- 
ference to  this  present  question,  immaterial),  which  piratical 
act  caused  the  Coolies  not  to  arrive  at  their  port  of  destination, 
and  so  prevented  the  sum  insured  from  being  earned,  —  if  the 
cause  of  that  act  was  the  unwillingness  of  the  Coolies  to  be 
carried  to  the  end  of  the  voyage ;  secondly,  whether,  as  the 
Coolies  did  not  arrive  at  their  port  of  destination,  the  assured 
were  entitled  to  recover,  if  the  act  which  prevented  their  arrival 
was  not  piratical  and  felonious,  but  the  taking  of  the  vessel  from 
the  possession  of  the  master  and  crew,  and  the  running  away  with 
it  by  the  Coolies,  was  for  the  mere  purpose  of  being  landed  and 
escaping  from  the  said  vessel ;  thirdly,  whether  the  act  of  piracy 
or  running  away,  as  the  case  may  be,  was  the  cause  of  the  total 
loss  of  the  sum  insured, —  as  the  vessel  was  afterwards  in  safety, 
fit  and  able  and  ready  to  proceed  on  the  voyage  and  to  convey  the 
Coolies  if  they  would  have  gone ;  but  they  would  not  proceed 
on  the  voyage,  and  by  reason  of  their  refusal  the  transport  was 
not  eompleted. 

We  are  of  opinion  that  none  of  these  circumstances  affect  the 
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1853.        plaintifis'  right  to  recover^  and,  consequently,  that  both  the  pleas 

»  are  bad.     The  proximate,  and  not  the  remote,  cause  of  the  1o8b  is 

AND  Otsebs   always  considered ;  according  to  the  well  known  legal  maxim 

p  ^*  expounded  by  Lord  Bacon,  causa  proxima  non  remota  in  kge 

AND  Anotbeb.  Mpectatur.     The  act  of  seizure  of  the  ship,  and  taking  it  out  of 

the  possession  of  the  master  and  crew  by  the  passengers,  wss 
either  an  act  of  piracy  and  theft,  and  so  within  the  express 
words  of  the  policy,  or  if  not  of  that  quality, — ^because  not  done 
ammo  Jiirandi,^t  was  a  seizure  ^usdem  generis^  analogous  to 
it  or  to  barratry  of  the  crew,  and  falling  within  the  general  con- 
cluding words  of  the  perils  enumerated  by  the  policy.  It  was  a 
peril  insured  against,  whateyer  the  cause  of  the  seizure  was,  and 
though  the  cause  of  the  seizure  was  no  such  periL 

The  only  remaining  question  is,  whether  that  seizure  cansed 
the  total  loss,  not  of  the  ship,  —  for  that  is  not  the  subject  of 
this  insurance,  -*-  but  of  the  sum  insured,  which  depended  on 
the  safe  arrival  of  the  Coolies.  It  is  averred  that  it  did,  and 
it  must  be  so  taken,  unless  the  circumstance  that  the  loss  would 
not  have  occurred  if  the  Coolies  would  have  proceeded  with  the 
ship  as  averred  in  the  eighth  plea,  makes  any  <Uflferenoe.  We  are 
clearly  of  opinion  that  it  does  not.  They  did  not  return  to  % 
ship ;  and  the  total  loss  of  the  sum  insured,  primd  fade  caused 
by  the  seizure  of  the  ship  and  the  escape  of  the  Coolies,  neyer 
.  ceased  to  be  a  total  loss  so  caused,  because  it  would  not  have 
occurred  if  the  ship  had  not  been  run  away  with;  for  the 
Coolies,  however  unwilling  to  proceed,  would  then  have  re- 
mained in  safety  in  their  prison,  the  slup,  and  been  delivered  at 
their  port  of  destination.  The  running  away  with  the  ship  was 
as  much  the  cause  of  the  loss,  as  if  the  ship  had  been  seized  and 
taken  out  of  the  possession  of  the  crew  by  strangers,  and  then 
abandoned ;  and  the  cargo  had  oonasted  of  wild  animals,  who 
had  escaped  or  been  let  loose  by  them  whilst  they  were  in  pos- 
session, and  could  not  be  caught  again  after  the  captors  had  aban- 
doned the  possession ;  or  as  if  slaves  (when  lawfully  the  subject 
of  insurance),  who  had  been  conveyed  in  a  vessel  that  was  driven 
on  shore  by  perils  of  the  seas,  had  by  reason  thereof  escaped ; 
in  which  case  the  perils  of  the  sea  would  be  the  cause  of  the  loss 
of  the  subject  insured.  In  both  these  cases,  as  in  the  present,  a 
peril  insured  against  by  the  policy  would  have  happened,  and  in 
both  the  consequence  of  that  peril  was  the  loss  of  the  sobject 
insured. 

Therefore  our  judgment  will  be  for  the  plainti£ 

Judgment  for  the  plaintiff 

Attorneys,  Sharpe;  and  Walton* 
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I.  y  * 

GIBSON  «.  SMALL  AND  OTHERS. 

Present,  The  Lord  Chancellor  (St.  Leonabb'b),  Lord 
Tbubo,  and  the  Earl  of  St.  German's.     The  common  law 
judges  present  were,  The  Lord   Chief  Baron  ;    Justices      House  or 
Maule,  Erle,  Williams,  and  Talfourd  ;  Barons  Parke,   ^    ,  "^ 

•  _  ,  ^  /  Dec,  10.  1862. 

Axderson,  Platt,  and  Martin.  April  28.  & 

June  3.  1853. 

A  policy  oi 
sannce  on 


1  HIS  was  a  writ  of  error  brought  by  the  phuntiff  in  error  (the  a  policy  of  in- 
defendant  in  the  court  below),  against  a  judgment  non  obstante  u  ^^^  gf^  g]^p 
vendkto  of  the  Court  of  Exchequer  Chamber,  reyersing  a  judg-  *  Susan/  "  wa« 
ment  of  the  Court  of  Queen's  Benolu     The  principal  question  from  the  25th 
in  the  case  was  whether,  in  marine  insurances,  the  same  waranty  ^J^™^^^ 
of  seaworthiness  is  to  be  implied  in  time  policies  as  in  voyage  24th  Septem- 
poHdes;  that  la  to  say,  a  warranty  that  the  ship  insured  was  at  days^inciadS!* 
the  commencement  of  the  risk  seaworthy.      The  action  was  where  the  ship 
brought  in  the  Court  of  Queen's  Bench,  by  the  defendants  in  ^^  time  of^  ^ 
error  against  the  plaintiff  in  error,  on  a  policy  of  insurance  made  effecting  the 
the  27th  day  of  Noyember,  1843,  by  the  defendants  in  error,  as  Very  distinctly 
agents  of  Antaim  HypoUie  Geffuel  and  others,  on  *'  the  good  ship  ^f^'as  i^* 
'  Sosan»*  ^  lost  or  not  lost  in  port  or  at  sea  in  all  trades  and  ser*  before  the  ex- 
▼iocs  whataoeyer  and  wheresoever  during  the  space  of  twelve  ^™^y "  °^  ^^ 
calendar  months,  commencing  on  the  25  th  day  of  September  in  —HeU  (re- 
Ae  said  year  1843,  and  ending  on  the  24th  day  of  September  ^^^Sie"^"' 
m  the  year  1844,  both  days  included     This  policy  was  under-  Conrt  of 
written  by  ihe  plaintiff  in  error  for  the  sum  of  lOOL     The  first  Brach)  that  a 
ooant  of  the  declaration  was  founded  on  this  policy,  and  averred  a  "^^rran^  of 

,_.         -  .  Ai-it.i-  1         •  seaworthiness 

loss  during  the  oontmuance  of  the  nsk  by  penis  usured  against  was  not  implied 
To  thb  count  the  plaintiff  in  error  pleaded  four  pleas,  of  which  !"  ^®  ^^^^  ®^ 
the  following  ia  the  second  i  '^  And  for  a  further  plea  as  to  the  there  being  no 
•aid first  count  of  the  said  declaration^  the  said  defendant  says,  ^e  ft^e'of  Uiat 
that  the  said  ship  or  vessel  in  the  said  declaration  mentioned  was  contract  to 
not  at  the  time  of  the  commencement  of  the  said  rish  in  the  said      staumau. 
poHcjf  of  insuremee  mentioned,  nor  at  the  making  of  the  said  in^' 
iuranee,  nor  on  the  said  2Sth  day  of  September,  in  the  year  of  our 
Lord,  1843,  tn  the  said  declaration  mentioned,  seaworthy,  or  in  a 
Jit  and  proper  condition  safely  to  go  to  sea,  but,  on  the  contrary, 
ike  was  whMy  unseaworthy  ;  and  this  the  said  defendant  is  ready 
^  W"^,"  tfc. 

At  the  trial  of  the  cause  at  the  sittings  in  London  after 
Trinity  Term,  1848,  the  jury  returned  a  verdict  for  the  de- 
feodaatB  below  on  the  aeoond  plea,  and  a  verdict  for  the  plaintiff 
below  on  the  other  pleas.  A  sum  of  money  waa  paid  into 
court  upon  the  other  counts  of  the  declaration,  and  by  the 
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1852.         plaintiffd  below  taken  out  of  court  In  satisfaction  of  the  cause  of 
Gibson       miction  in  those  counts.     After  the  trial  a  rule  was  obtained  in 
V.  the  Court  of  Queen's  Bench  for  judgment  for  the  plaintiffi,  not- 

AND  Othsbs.  withstanding  the  verdict  for  the  defendant  below  on  the  second 
StatemenL  pica  ;  but  the  Court  of  Queen's  Bench  at  the  sittings  in  Banco 
after  Michaelmas  Term^  1849,  discharged  that  rule^  and  gave 
judgment  for  the  defendants  below.  A  writ  of  error  was  brought 
on  that  judgment  on  the  27th  day  of  November^  1850,  and  the 
Court  of  Exchequer  Chamber  reversed  the  first  judgment  and 
gave  judgment  for  the  plaintiffs  below,  being  the  defendants 
in  error,*notwithstanding  the  said  verdict  on  the  said  second  plea. 
Upon  this  judgment  the  present  writ  of  error  was  brought, 
the  plaintiff  in  error  submitting  that  the  judgment  of  the  court 
below  was  erroneous,  and  ought  to  be  reversed  on  the  following 
grounds :  because  a  warranty  that  the  ship  was  seaworthy  at 
the  commencement  of  the  risk  had  always  been  implied  in 
marine  policies ;  because  the  absence  of  knowledge  in  the  owner 
as  to  the  state  of  his  ship  at  the  commencement  of  the  risk  was 
no  ground  for  refusing  to  imply  a  warranty  of  seaworthiness  in 
*^  time  '*  policies  more  than  in  other  policies ;  because  the  under- 
writer had  no  means  of  apportioning  his  premium  to  the  risk  in 
the  case  of  a  ship  of  the  condition  of  which  he  was  ignorant, 
except  upon  the  assumption  that  she  was  seaworthy;  and 
because  the  warranty,  if  implied,  only  worked  out  the  justice 
of  the  case  between  the  parties,  by  returning  the  premium  to 
the  assured,  and  discharging  the  underwriter  when  the  ship 
turned  out  not  to  have  been  in  an  insurable  condition  at  the  time 
when  the  risk  commenced,  and  the  two  parties  in  ignorance  of 
the  condition  conditionally  contracted  for  her  insurance. 

It  was  contended  on  behalf  of  the  defendant  in  error,  that  in 
case  of  voyage  policies  a  warranty  of  seaworthiness  at  the  com- 
mencement of  the  risk  was  reasonably  capable  of  being  ob- 
served by  the  assured ;  but  that  in  the  case  of  time  policies,  as 
the  risk  might  frequently  commence  in  the  middle  of  a  voyage, 
during  which  the  ship  might  have  become  unseaworthy,  the 
assured  could  not  know  or  remedy  the  unseaworthiness.  The 
implication  of  a  warranty  of  seaworthiness  at  the  commence- 
ment of  the  risk  was,  therefore,  unreasonable  as  applied  to  time 
policies.  There  was  no  established  rule  of  law,  nor  any  known 
custom  of  insurance,  by  which  such  warranty  could  be  engrafted 
on,  or  implied  in,  a  time  policy.  If  the  analogy  of  voyage 
policies  were  to  be  adopted,  the  warranty  to  be  implied  was  not 
a  warranty  of  seaworthiness  at  the  commencement  of  the  risk, 
but  a  warranty  of  seaworthiness  at  the  commencement  of  the 
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voyage  on  which  the  ship  was  engaged  when  the  risk  com- 
menced. 

The  Attorney-General  (Sir  F.  Thesiger)  and  ^v.Jas.  Wilde 
ai^aed  the  case  on  the  part  of  the  plaintiffs  in  error. 

The  Solicitor-General  (Sir  Fitzroy  Kelly)  and  Mr.  Serjt. 
Shee  (with  whom  was  Mr.  Unthank)  argned  the  case  on  the 
part  of  the  defendant  in  error,  (a) 

At  the  conclusion  of  the  arguments  the  following  questions 
were  put  to  the  judges  :— 

L  Adverting  to  the  record  and  proceedings  in  this  case,  is  the 
policy  subject  to  an  implied  condition  or  warranty  that  the  ship 
was  seaworthy  ? 

2.  If  yea,  then  did  the  condition  of  seaworthiness  mean  that 
the  ship  was  seaworthy  at  the  time  she  commenced  her  voyage, 
or  at  the  making  of  the  insurance,  or  when  the  liability  of  the 
underwriters  commenced,  that  is,  on  the  25th  of  September, 
1843? 

3.  Are  there  any,  and  if  any  what,  qualifications  in  regard  to 
such  seaworthiness  in  a  case  like  this  which  would  affect  the 
rights  of  either  party  under  the  policy  ? 

4.  And,  lastly,  whether  the  plea  is  a  valid  plea  in  law  in  answer 
to  the  action  ? 
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Gibson 

V, 

Smaix 
AND  Othsbs. 


Opiniona  of 
the  Judges. 

Mb.  Babon 
Mabtik. 


Mr.  Bahon  Mabtin.    In  answer  to  the  first,  second,  and  Apra2s,  isss. 
third  questions  proposed  by  your  lordships  to  the  judges,  I  have 
to  state  that,  adverting  to  the  record  and  proceedings  in  this 
case,  I  am  of  opinion  that  the  policy  in  question  is  not  subject  to 
any  implied  condition  or  warranty  that  the  ship  was  seaworthy. 

It  is  an  established  rule  of  law,  that  a  written  contract  (sub- 
ject to  certain  known  exceptions)'Shall  be  taken  to  contain  and 
express  the  entire  contract  between  the  parties.  The  rule  is 
well  illustrated  in  the  last  edition  of  Mr.  Starkie's  book  upon 
Evidence,  vol.  i.  p.  648. ;  and  there  is  no  doubt  that,  subject  to 
the  exceptions  to  which  I  have  referred,  a  written  instrument, 
whether  it  be  appointed  by  law  or  by  the  compact  of  the  parties 
to  be  the  memorial  of  the  contract,  shall  not  be  altered  or  varied 
or  added  to. 

In  the  present  case  the  contract  between  the  parties  is  a 
policy  of  insurance,  dated  the  27th  November,  1843,  "on  the 
good  ship  *  Susan,'  lost  or  not  lost,  from  the  25th  September, 
1843,  to  the  24th  September,  1844^  both  days  included ;"  and 
the  alleged  condition  or  warranty  to  which  your  lordships'  ques- 
tions refer  is,  that  the  ship  was  at  some  period,  either  at  the 
commencement  of  her  original  voyage,  or  on  the  25th  Septem- 

(a)  The  arguments  took  place  before  these  Beports  commenced. 
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I8^g>  ^     ber,  1843  (when  the  risk  was  to  attach),  or  on  the  37th  No- 
Gibson       vember,  1843  (when  the  policy  was  made),  in  a  particular  stats 
V-  or  condition  expressed  hj  the  term  <'  seaworthy,"  a  term  wMdi 

▲MP  OTHEBa   has  a  known  meaning,  as  well  in  regard  to  a  ship  in  port  as  to  a 
Opmiofu  <ifthe  ship  upon  the  commencement  of  a  voyage,  and  i^ut  to  be  ex- 
*^"^'*        posed  to  the  perils  and  dangers  of  the  seas. 

The  terms  of  your  lordships'  questions  import  that  no  such 
eondition  or  warranty  is  expressed  in  the  policy  itself;  and  there 
are  not  any  words  in  it,  except  the  words  l^'good  ship,*^  from 
which  such  a  warranty  could  possibly  be  implied.  I  am  aware 
it  has  been  said  that  these  words  authorise  such  an  implication, 
but  the  learned  counsel  for  the  plaintiff  in  error  did  not  so  conr 
tend ;  and  I  think  it  dear  that  the  word  ''good*'  as  there  used 
is  merely  a  description  of  the  ship,  and  not  a  warrant  of  sea^ 
worthiness,  which  includes  a  proper  supply  of  stores,  the  fitnesB 
and  sufficiency  of  the  master  and  crew,  and  several  other  mat- 
ters to  which  the  words  ''  good  ship  "  have  no  reference  what* 
ever ;  and,  I  think,  it  may  be  stated  with  certainty,  that  if  such 
a  wananty  ari86«  by  impUcation,  it  most  be  by  an  impUcadon 
of  law,  or  one  of  that  character,  and  not  from  any  words  in  the 
policy. 

This  was  the  argument  on  behalf  of  the  pkintiff  in  error  at 
your  lordships'  bar,  and  it  was  contended  that  the  seaworthiness 
of  the  ship  was  by  l^al  implication  a  condition  precedent  to  the 
contract  attaching,  and  that  it  must  be  taken  as  agreed  be- 
tween the  parties,  that  the  subject-matter  of  the  insurance  was 
a  seaworthy  ship.  There  can  be  no  doubt  that  such  a  case 
might  fall  within  the  exception  as  to  written  contracts  before 
referred  to,  and  that  it  might  be  alleged  and  proved  as  an  ad- 
dition to  the  written  contract,  that  such  a  warranty  was  under- 
stood and  known  to  exist  by  all  persons  engaged  in  the  businen 
of  underwriting.  There  is  no  such  allegation  or  proof  in  the 
present  case,  which  arises  upon  the  question  of  a  judgment  nan 
obstante  veredicto  (a  proceeding  substantially  the  same  as  a  de* 
murrer),  on  a  plea  in  which  no  warranty  is  averred.  I  think, 
however,  that  if  such  an  understanding  or  custom  had  been  long 
notoriously  prevalent,  and  had  been  adopted  and  acted  upon  in 
courts  of  law,  your  lordships  would  take  judicial  notioe  of  it 
without  requiring  any  averment  or  proof  in  the  particular  caae, 
and  act  upon  and  apply  it  in  precisely  the  same  manner  aa  a 
rule  of  law. 

This  principle  was  laid  down  by  the  Court  of  Exchequer 
Chamber  in  Brandos  v.  Bamett  (a),  and  although  that  judg- 

(a)  6  M.  &  G.  630. 
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ment  was  zevexBed  in  this  faouBe^  the  aboye  prindple  waB  ap«        1653. 
proved  o£  "T"^" — ' 

^  ,  ,  GXB80N 

The  question,  therefore,  really  is,  "  Has  the  existence  of  such  v, 

a  condition  or  warranty  been  notoiiouslj  prevalent  amongst   ^d^ottow. 
persons  engaged  in  the  business  of  marine  insurance  7  **  and  for  Opmiotu  oj  iMe 
the  present  purpose  it  must  be  shown  that  the  courts  of  law       J^t^ges. 
have  adopted  and  acted  upon  the  principle  of  it. 

It  was  not  alleged  on  behalf  of  the  plaintiff  in  error,  that  such 
a  warranty  had  ever  been  held  to  be  applicable  to  a  time  policy. 
On  the  contrary,  it  was  stated  that  the  present  was  the  first  in- 
stance in  which  its  application  to  such  a  policy  had  directly 
arisen.  But  it  was  argued,  that  the  case  of  a  time  policy  was 
in  this  respect  precisely  analogous  to  that  of  a  voyage  policy ; 
and  that,  as  the  warranty  undoubtedly  does  exist  in  regard  to 
policies  of  the  latter  description,  it  ought  to  be  held  to  exist  in 
regard  to  policies  of  the  former. 

A  great  number  of  case3  and  authorities  were  cited  to  show 
that  the  warranty  of  seaworthiness  existed  in  voyage  policies* 
There  is  no  doubt  of  the  fact,  and  that  for  upwards  of  a  cen- 
tury it  has  been  adopted  and  acted  upon  by  all  the  courts  at 
Westminster  Hall,  and  it  seems  most  just  and  reasonable  that 
it  should  be  so.  In  voyage  policies  the  owner  knows,  or  has 
the  means  of  knowing,  the  condition  of  his  ship,  the  sufficiency 
of  his.  stores,  and  the  competency  and  fitness  of  the  master  and 
crew.  It  is  his  bounden  legal  duty  towards  the  mariners  for 
the  safety  of  their  lives,  and  towards  the  merchants  who  load 
their  goods,  '^that  the  ship  should  be  stout,  staunch,  and 
strong,  and  in  every  way  fitted  for  the  voyage,''  or,  in  other 
words,  '^ seaworthy;"  and  it  may  most  properly  be  implied  that, 
in  his  contract  with  the  underwriter,  the  owner  shall  be  taken 
to  warrant,  as  the  foundation  of  the  contract,  that  the  ship,  the 
subject^natter  of  the  insurance,  is  or  shall  be  at  the  time  of 
sailing  a  seaworthy  ship,  and  that  the  premium  is  to  be  calcu- 
lated on  the  principle  that  the  perils  insured  against  are  to  be 
borne  by  a  vessel  prepared  to  resist,  and,  if  possible,  to  over- 
come them ;  and  if  the  record  in  this  case  had  shown  that  the 
policy  had  been  effected  upon  the  ship  upon  her  setting  out 
from  her  original  port  of  sailing  on  the  voyage  or  enterprise  on 
which  the  loss  occurred,  I  am  of  opinion,  in  analogy  to  the  case 
of  a  voyage  policy,  that  the  warranty  ought  to  be  implied. 

But  the  record  does  not  show  that  the  policy  was  effected 
under  any  such  circumstances,  and  it  is  equally  consistent  with 
the  facts  therein  stated,  that  the  ship  was  a  whaling  ship,  sent  to 
the  southern  ocean,  and  intended  to  be  absent  for  several  years, 
or  was  a  ship  sent  (as  is  now  extremely  common)  to  a  distant 
quarter  of  the  world,  and  intended  to  trade  there  for  an  un- 
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1853.        limited  time,  —  indeed,  not  to  return  to  England  unless  forced 
^  by  necessity  so  to  do  for  repair,  and  that  the  policy  was  effected 

r.  to  protect  the  ship  after  a  former  one  had  expired. 

^Ot^rs.  Now,  is  there  any  analogy  between  this  case  and  a  Toyage 
Opinions  of  the  pol^^J  ?  I^  ^7  Opinion  there  is  not  In  the  first  place.  Can  it 
Jvdjfes,  be  reasonably  supposed  that  either  party  thought  of  taking  into 
consideration  the  condition  of  the  ship  at  the  time  when  she 
commenced  her  voyage  or  enterprise  ?  Upon  the  present  sup- 
position she  had  been  for  a  period  of  time  at  sea,  and  was  in 
existence  as  a  ship  at  the  time  of  the  commencement  of  the  risk ; 
otherwise  the  policy  would  not  attach  at  all,  and  the  premium 
would  be  recoverable  back.  It  seems  to  me  impossible  to  con- 
clude with  reason,  that,  under  such  circumstances,  either  party 
contemplated  the  condition  of  the  ship  at  the  time  of  her  original 
sailing,  and  that  it  would  be  improper  to  imply  any  warranty  in 
regard  to  that  time. 

Secondly,  Is  the  warranty  to  be  implied  as  at  the  time  of 
the  making  the  policy  ?  In  considering  this  point,  I  think  it 
proper  to  state  that,  in  my  opinion,  fraud,  or  misrepresentation, 
or  concealment  has  nothing  whatever  to  do  with  the  question 
submitted  by  your  lordships.  If  the  assured  committed  any  of 
these  things,  the  policy  is  void  upon  an  entirely  different  prin- 
ciple. An  assured  is  bound  to  communicate  to  the  underwriter 
every  material  circumstance  within  his  knowledge,  and,  unlike 
other  contracts,  honesty  will  not  in  this  peculiar  one  protect 
him.  Both  parties  must  therefore,  in  my  opinion,  for  the  pur- 
pose of  this  present  question,  be  assumed  to  be  in  the  same  state 
of  knowledge  or  ignorance  as  to  the  circumstances  or  condition 
of  the  ship ;  and  I  am  at  a  loss  to  perceive  what  ground  or  ana- 
logy there  is  for  supposing  that  the  assured  takes  upon  himself 
the  hazard  of  his  ship  being  seaworthy  at  the  time  when  he 
makes  the  contract  of  insurance.  His  very  object  in  effecting 
the  policy  is  to  pay  a  sum  of  money  or  premium  for  the  purpose 
of  casting  upon  another  the  perils  and  chances  of  the  voyage 
during  the  period  insured.  Indeed,  such  a  warranty  does  not 
exist  in  the  case  of  a  voyage  policy,  and  it  would  seem  very  un- 
reasonable and  inconsistent  that  an  underwriter,  who  by  the 
express  terms  of  his  contract  is  responsible  in  the  event  of  the 
ship  being  totally  lost  between  the  25th  of  September,  1843 
(when  the  policy  attached),  and  the  27th  of  November  (when  it 
was  made),  should  not  be  responsible  in  the  event  of  the  ship 
having  received  partial  damage  during  the  same  period,  and 
being  unseaworthy  at  the  termination  of  it. 

The  third  case  is.  Does  the  warranty  exist  as  regards  the  time 
when  the  risk  was  to  attach  ?   In  my  opinion  it  does  not.    There 
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IS  no  such  term  in  the  policy.     There  is  no  usage  or  custom  in         1853. 
respect  of  it,  and  in  my  opinion  there  is  no  analogy  between  this        gimon 
case  and  that  of  a  voyage  policy ;  and  I  think  it  would  be  un-*  v. 

reasonable  to  imply  it,  as  it  seems  to  me  to  transpose  the  rela-  j^j^^  Othibb8. 
tlon  of  the  assured  and  underwriter,  and  to  render  the  former  Opinions  of  the 
an  assurer  to  the  latter,  instead  of  the  latter  to  the  former.  Judget, 

It  was  much  urged  by  the  learned  counsel  for  the  plaintiff  in 
error,  that  the  insurer  of  goods  was  by  law  subject  to  the  war- 
ranty of  seaworthiness,  and  that  he  was  equally  ignorant  of,  and 
had  as  little  control  over,  the  condition  of  the  ship,  as  the  owner 
who  effected  a  time  policy  during  a  voyage.  This  is  quite  true, 
bnt  I  think  capable  of  a  very  simple  explanation.  At  the  time 
when  the  warranty  of  seaworthiness  was  established,  the  insurer 
of  goods  (who  was  not  the  owner  of  the  ship)  almost  univer- 
sally loaded  his  goods  on  board  a  general  ship.  The  shipowner 
in  such  a  case  was  subject  to  a  contract,  implied  by  law,  that 
the  ship  was  "  tight,  staunch,  and  strong,  and  in  every  way 
fitted  for  the  voyage,''  or,  in  other  words,  "  seaworthy ; "  and  in 
the  event  of  damage  occurring  by  reason  of  this  contract  not 
being  complied  with,  the  owner  was  responsible.  The  owner  of 
goods  proposing  to  insure  would,  in  order  to  render  the  premium 
as  low  as  possible,  naturally  represent  that  the  goods  were 
loaded  on  such  a  ship ;  and  his  situation,  when  insured,  would 
be  that  he  was  protected  so  far  as  regarded  damage  arising  from 
unseaworthiness  by  the  contract  of  the  owner,  and  as  to  damage 
arising  from  perils  of  the  sea  operating  upon  a  seaworthy  ship 
by  the  contract  of  the  underwriter,  and  this  at  the  lowest  pos- 
sible cost 

It  was  also  urged  that  the  denial  of  the  existence  of  the  con- 
dition or  warranty  in  question  would  open  a  wide  door  to  fraud; 
and  the  instance  was  put  of  an  owner  effecting  a  time  policy 
who  had  heard  that  his  ship  had  sustained  damage,  and  conceal- 
ing his  information  from  the  underwriter.  In  such  a  case  there 
would  be  a  clear  defence  to  an  action  on  the  policy  on  the 
ground  of  concealment.  But  it  was  said  that  this  defence  was 
di£Scult  to  be  proved.  I  certainly  do  not  feel  inclined  to  yield 
to  an  argument  that,  because  one  defence  is  difficult  of  proof,  the 
courts  of  law  should  therefore  admit  another,  the  proof  of  which 
is  alleged  to  be  more  easy.  But  in  reality  there  is  no  weight  in 
the  point ;  for  if  the  fraudulent  owner  insured  his  ship  as  from  a 
day  before  the  misfortune  occurred,  this  defence  of  non-seawor- 
thmess  would  fail,  unless  indeed  the  warranty  is  to  be  taken  to 
exist  as  at  the  time  of  effecting  the  policy ;  for  which  position 
there  is  no  authority  or  analogy  whatever. 

It  was  further  very  much  urged  that  a  decision  against  the 
C.  U — ^VOL.  I,  CO 
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^^^'  ^      pluntiff  in  error  would  be  very  unjoBt  and  hard  upon  under- 

OnwoR       writers.     I  do  not  myself  at  all  concur  in  this  yiew  ;  but  it  is 

satisfactory  to  know  that,  by  the  simple  insertion  in  the  policj  of 

MXD  OraaBs.   the  words  **  warranted  seaworthy,"  at  any  particular  time,  both 

Opimona  qfik$  parties  will  clearly  know  the  nature  of  their  contract  upon  thia 

*****        point. 

The  result  of  the  investigation  has  satisfied  me  that  there  is 
no  distinction  between  the  warranty  of  seaworthiness  in  regard 
to  voyage  policies  and  time  policies.  Under  the  same  cicum- 
Btances  the  warranty  is,  in  my  opinion,  identically  the  same.  If 
a  time  policy  be  effected  upon  a  ship  about  to  sail  from  a  given 
port  on  a  voyage  or  enterprise,  the  ship  must,  in  my  opinioD,  be 
aeaworthy  at  the  time  of  sailing ;  otherwise  the  policy  does  not 
render  the  underwriter  liable.  But  in  the  event  of  the  time 
policy  being  effected  upon  a  ship  after  she  has  begun  her  voyage, 
and  to  commence  during  the  progress  of  it,  such  a  case  is,  1 
think,  entirely  out  of  the  operation  of  the  rules  of  law  in  respect 
of  the  "  warranty  of  seaworthiness,"  and  is  not  affected  by  them ; 
and  if  the  ship  exist  as  a  ship  at  the  time  of  the  commencement 
of  the  risk,  the  underwriter  is  responsible,  whether  she  be  then 
seaworthy  or  not 

Misrepresentation  or  concealment  in  respect  of  the  ship's  sea- 
worthiness wopld  render  the  policy  void ;  but  in  the  case  of  mn- 
tual  and  common  ignorance  the  underwriter  is,  in  my  judgment, 
that  which  the  spirit  of  the  contract  requires  him  to  be,  the 
insurer,  and  the  party  who  is  to  bear  the  hazard. 

For  these  reasons,  I  have  to  state,  in  answer  to  your  lordships^ 
first,  second,  and  third  questions,  that  in  my  judgment  the  policy 
referred  to  is  not  subject  to  any  implied  condition  or  warranty 
of  seaworthiness ;  and  to  the  fourth,  that  the  plea  is  not  a  valid 
plea  in  law  in  answer  to  the  action* 

Mr.  Justtcb  Mb.  JUSTICE  Talfourd.  In  answer  to  the  first  question 
proposed  by  your  lordships  I  have  to  submit  my  reply,  that  the 
policy  to  which  it  refers  is  not  subject  to  an  implied  condition  or 
warranty  that  the  ship  insured  was  seaworthy. 

The  grounds  on  which  I  have  arrived  at  this  conclusion  are 
simple,  and  may  be  stated  in  few  words.  The  question  applia 
to  an  instrument  in  writing,  which  must  be  assumed  to  ezpresi 
all  the  terms  which  the  parties  denre  to  embody  in  their  con- 
tract, unless  there  shall  be  found  to  exist  some  condition  or 
warranty  so  clearly  established  by  mercantile  usage  as  to  have 
become  part  of  mercantile  law,  and  to  be  understood  when  the 
contract  is  silent.  The  obligation  of  establishing  that  such  a 
usage  has  produced  such  an  implication  lies  on  the  party  assert- 
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ing  it ;  and  the  question  is,  whether,  in  this  case,  the  defendant         18^8. 
below  has  saoceeded  in  establishing  that  an  implication  of  sea*        Gimon 
worthiness  eiists  in  the  case  of  a  time  policy.  v. 

Now,  it  is  conceded  on  the  one  hand,  that  in  the  case  of  a  ^i^p  ovmos. 
Toyage  policy  such  an  implication  exists ;  it  is  conceded  on  the  Opimumto/thi 
other  hand,  that,  if  established  in  the  case  of  a  time  policy,  it  •^•x'i^. 
most  be  by  the  application  of  the  principle  thus  recognisod  to 
time  policies,  as  being  in  their  nature  subject  substantially  to  the 
name  considerations,  and  requiring  the  same  rules  as  policies  on 
Toyages.  In  the  able  arguments  which  have  been  addressed  to 
year  lordships  on  this  subject,  it  has  been  admitted  that,  although 
Bome  dicta  of  judges  and  some  expositions  of  jurists  may  be  cited 
in  fayoar  of  the  theory  of  those  who  maintain  the  application  of 
the  implied  condition  of  seaworthiness  to  time  policies,  no  de- 
cision of  an  English  court  has  ever  been  pronounced  affirming  it. 
Unless,  therefore,  its  supporters  can  establish  an  analogy  so 
nearly  perfect  between  the  two  cases  as  shall  render  the  rule  of 
mercantile  law  which  is  confessedly  applicable  to  the  one  class 
of  policies  applicable  also  to  the  other,  they  must  fail  in  the  at- 
tempt to  engraft  on  a  written  contract  a  condition  or  a  warranty 
which  it  does  not  express. 

If  it  were  clear  that  the  implied  condition,  in  case  of  voyage 
policies,  of  seaworthiness  for  the  voyage  at  the  commencement 
of  the  voyage  is  founded  on  a  principle  that  the  subject-matter 
of  every  marine  insurance  must,  in  order  to  the  contract's  at- 
taching, be  fit  for  the  endurance  of  the  contemplated  perils,  it 
might  follow  that  such  a  condition  would  equally  apply  where 
the  contract  is  one  of  insurance  from  one  point  of  time  to  an- 
other point  of  time,  irrespective  of  the  employment  of  the 
vessel  But  it  will  be  found,  on  examination  of  all  the  text- 
writers,  that  the  doctrine  is  generally  based  on  the  more  limited 
consideration  of  the  power  of  the  owner  to  render  his  vessel  sea- 
worthy at  the  conunencement  of  the  adventure  insured,  and  on 
the  means  of  knowledge  fairly  attributable  to  him  at  the  time 
of  the  contract ;  and  that  hence,  from  the  circumstances  existing 
in  a  great  majority  of  casesi  a  general  rule  has  been  deduced  ap- 
plicable to  all.  It  is  true  that  the  rule,  thus  based,  being  once 
established^  is  not  in  its  application  confined  to  such  cases  as 
those  which  led  to  its  adoption ;  but  that,  once  adopted,  it  is  ap- 
plicable to  the  entire  class,  whether  the  instance  may  be  similar 
to  the  mass  of  cases  which  created  the  rule,  or  to  mere  exceptions 
which  must  always  have  existed.  It  is,  therefore,  a  fallacy  to 
contend  that  a  recognition  of  thb  knowledge  or  power  of  the 
owner  as  the  basis  of  the  rule  prevents  its  application  to  cases 
where  tht  oidinary  incidents  may  not  occur,  and  thus  render  it 
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1853.        wayering  or  uncertain.    It  is  one  question,  whether,  in  the  case 
'      '   ^       of  a  voyage  policy,  the  owner  may  insist  on  the  circumstances  of 
V.  his  particular  case  as  an  exemption  from  the  condition  of  sca- 

AUD  O^Bs.  worthiness  by  reason  of  his  want  of  knowledge  or  means  of 
Opinumsofthe  l^iowledge  of  the  state  of  his  ship  at  the  time  of  the  oommence- 
Judgu,  ment  of  his  risk ;  and  another,  whether  the  condition  shall  be 
implied  in  a  different  class  of  insurances  to  which  it  has  never 
been  judicially  applied,  and  in  which  the  rule  and  the  exception 
change  places.  There  are  no  doubt  cases  of  voyage  policies  in 
which  the  owner  may  be  destitute  of  the  means  of  ascertaining 
the  state  of  his  vessel,  and  cases  of  time  policies  in  which  he 
may  possess  such  means ;  but  the  rule  is  founded  on  consider- 
ations  of  convenience  applicable  to  the  mass  of  instances  in  the 
one  case  which  do  not  exist  in  the  other ;  it  must  be  applied  to 
the  class  which  created  the  rule,  and  must  not  be  varied  to  suit 
the  exception.  The  very  interpretation  of  the  term  "  seaworthi- 
ness "  in  voyage  policies  suggests  a  material  distinction  between 
the  two  classes ;  for  it  is  not  a  word  of  absolute  but  relatiTe 
meaning,  for  it  is  modified  according  to  the  nature  of  the  voyage 
contemplated  by  the  policy.  How  can  the  term  be  applied  in 
this,  its  flexible  sense,  to  policies  for  time, — policies  irrespectiTe 
of  a  voyage  contemplated,  begun,  or  to  be  renewed,  which  in  its 
terms  may  embrace  a  portion  only  of  one  voyage,  or  portions  uf 
two  vojrages,  or  may  include  several  voyages  ? 

For  these  reasons,  in  the  absence  of  any  binding  authority,  I 
answer  your  lordships'  first  question  in  the  negative ;  and,  &«) 
answering  it,  I  involve  the  determination  of  the  second  and 
third  quedtions,  which  assume  that,  in  some  sense,  a  condition  of 
seaworthiness  is  implied  in  a  time  policy.  If  such  condition 
exists,  it  would  seem  to  be  very  difficult  to  qualify  it,  or  vary  it< 
application ;  and  the  obvious  difficulty  of  the  task  would  seem 
to  prove,  that  the  condition  is  equally  applicable  in  all  cases  of 
the  class,  or  does  not  exist  in  any.  The  importance,  indeed^  of 
the  determination  of  the  main  question  to  future  maritime  ad- 
venture is  not  so  much  whether  the  implication  shall  be  sus- 
tained or  defeated,  as  that  the  rule  adopted  shall  be  general  and 
certain.  Let  it  be  decided  that  there  is,  in  the  case  of  any  time 
policy,  an  implied  condition  that  the  vessel  shall  be  seaworthy  at 
some  time,  though  it  is  very  difficult  ever  intelligibly  to  state  at 
what  time ;  and  the  parties  may,  at  their  discretion,  exclude  it 
or  qualify  it  by  express  words.  Let  it  be  decided  that  no  such 
condition  is  implied,  and  they  may  introduce  it,  either  by  way 
of  condition  or  warranty,  in  reference  to  such  time  or  occasion 
as  they  select,  and  guarded  or  qualified  jiccording  to  their  wishes. 
But  the  most  inconvenient  result  would  be  that  the  law  ahould 
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make  a  condition  for  them,  and  yet  leave  it  open  to  the  evils  at-  1853. 

tendant  on  an  elastic  and  therefore  an  uncertain  rule.  Gibson 

It  follows  from  the  answer  I  have  submitted  to  the  first  ques-  v. 

tion  that  the  plea,  being  applied  to  a  condition  which  is  not  ex*  ^^^  OraBsa. 

pressed  in  the  contract  declared  on,  nor  implied  by  law,  is  not  a  Opinumt  of  the 

valid  answer  to  the  action ;  and,  therefore,  my  answer  to  the  *^»<^- 
fourth  question  is  in  the  negative. 

Mr.  Justice  Williams.    In  answering  the  four  questions    Mb.  Jcgticb 
which  your  lordships  have  proposed  for  the  opinion  of  the         Dist!^ 
judges,  I  shall  take  leave  to  begin  with  the  fourth,  because  by 
so  domg  I  shall  be  able  more  conveniently  and  more  briefly  to 
explain  the  principle  which  I  think  ought  to  govern  the  answers 
to  them  aU. 

On  the  fourth  question,  then,  I  am  of  opinion  that  the  plea  is 
a  valid  plea  in  law  in  answer  to  the  action. 

Its  effect,  as  I  understand  it,  is  to  set  up  as  a  defence  the  fact 
that  the  ship  was  not  seaworthy  at  the  time  of  the  commence- 
ment of  the  risk  of  the  underwriters,  or,  in  other  words,  at  the 
commencement  of  the  portion  of  time  for  which  the  insurance 
was  effected.  The  record  does  not  disclose  under  what  circum- 
stances, whether  in  port  or  on  a  voyage,  the  ship  lay  at  that 
point  of  time ;  and,  therefore,  unless  there  is  an  implied  con- 
dition in  policies  of  this  nature,  that  the  ship  shall,  under  all 
circumstances  whatever,  be  seaworthy  at  the  commencement  of 
the  risk  of  the  underwriters,  the  plea  cannot  be  supported.  But 
I  am  of  opinion  that  there  is  such  an  implied  condition. 

I  have  not  been  led  to  this  conclusion  on  the  supposition  that 
there  is  any  decision  or  authority  applicable  expressly  to  this 
point,  but  because  it  appears  to  me  that  the  question  is  in  truth 
governed  by  a  general  rule  of  our  law,  that  in  every  policy  of 
marine  assurance  there  is  an  implied  condition  that  the  ship 
shall  be  seaworthy  at  the  commencement  of  the  risk  of  the 
underwriters. 

The  contention  on  the  part  of  the  assured  has  been,  that  this 
rule  is  based  on  the  supposition  that,  in  ordinary  cases  of  a 
voyage  policy,  it  is  competent  to  the  shipowner  or  his  agents  to 
pat  the  ship  into  a  seaworthy  state  at  the  period  of  the  com- 
mencement of  the  risk ;  and  that  the  rule  ought  not,  therefore, 
to  extend  to  time  policies,  inasmuch  as  it  cannot  in  such  cases 
be  presumed  generally  that  the  assured  knows  the  condition  of 
the  ship  at  the  commencement  of  the  term,  or  has  the  power  to 
secure  her  bemg  seaworthy  then.  But,  in  ray  opinion,  the  rule 
is  founded  simply  on  the  doctrine,  that  the  object  and  intention 
of  a  poUcy  of  marine  assurance  is,  that  the  owner  of  a  ship 
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which  is  seaworthy  shall  be  indemnified  against  certain  perils : 
and  if  this  be  the  foundation  of  the  rule,  I  oan  discover  no  rea- 
son why  it  should  not  be  applied  to  a  policy  for  a  spedfied  time, 
as  well  as  to  a  policy  for  a  spedfied  yoyage. 

It  may  be,  that,  in  the  application  of  the  rule,  the  degree  of 
requisite  seaworthiness  may- vary  in  the  case  of  a  time  policy 
from  that  in  a  voyage  policy.  But  that  question  doea  not  arise 
on  this  record.  For  it  must  be  presumed,  after  verdict,  that  at 
the  trial  the  judge  properly  directed  the  jury,  and  that  under 
that  direction  the  jury  properly  found  that  the  due  degree  of 
seaworthiness  did  not  exist  at  the  commencement  of  the  risk. 

This  being  my  opinion  with  respect  to  the  fourth  of  your 
lordships*  questions,  it  is  but  matter  of  form  that  I  should 
answer  the  first  and  second  of  them  by  saying,  that  I  am  of 
opinion  that  the  policy  is  subject  to  an  implied  condition  of  sea- 
worthiness ;  such  condition  meaning  that  the  ship  was  seaworthy 
when  the  liability  of  the  underwriters  commenced. 

And  that  as  to  the  third  (adverting  to  the  record  and  proceed- 
ings), I  am  not  aware  of  any  qualifications  in  r^ard  to  such 
seaworthiness  in  a  case  like  this,  which  would  affect  the  rights 
of  either  party  to  the  policy. 


Miu  Baron 
Platt. 


Mb.  Babon  Platt.  This  was  an  action  for  a  total  loee  upon 
a  policy  on  the  sMp  '^  Susan,"  lost  or  not  lost,  in  port  or  at  sea, 
and  in  all  trades  and  services  whatever  or  wherever,  for  twelve 
calendar  months,  commencing  on  the  25th  of  September,  1843, 
and  ending  on  the  24th  of  September,  1844,  both  indnsive. 

The  first  count  of  the  declaration  set  out  the  policy,  and 
averred  a  loss  during  the  term  of  insurance. 

The  defendant  by  his  second  plea  pleaded  that  the  idiip  was 
not  at  the  time  of  the  commencement  of  the  risk,  nor  at  the 
making  of  the  insurance,  nor  on  the  25th  day  of  September, 
1843,  seaworthy,  or  in  a  fit  and  proper  condition  to  go  to  sea; 
but,  on  the  contrary,  wholly  unseaworthy.  Whether  this  is  a 
good  plea  is  the  question  raised  by  the  present  writ  of  error. 

Seaworthiness  is  a  relative  term,  and  when  applied  to  a 
voyage  policy  has  a  subject  to  which  it  may  distinctly  refer. 
Every  vessel  at  the  commencement  of  each  particular  voyage 
requires  appliances  commensurate  and  appropriate  to  the  ordi* 
nary  risks  of  navigation  during  the  particular  voyage  contem- 
plated. Its  state  as  to  repairs,  equipment^  and  crew,  and  in  all 
other  respects,  should,  at  the  time  of  its  sailing  on  the  voyage 
insured,  be  fit  to  encounter  the  ordinary  perils  of  that  particular 
voyage;  and  there  is  no  difficulty  in  fixing  the  commencement 
of  the  risk  as  the  time  at  which  the  implied  condition  or 
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wamintj  of  seaworthiness  is  to  attach.     Suchj  however^  is  not         IM$. 
the  case  with  a  time  policy.     In  that  case,  what  degree  of  sea*        onsoir 
worthiness  should  exist  at  the  commeRcement  of  the  risk?     To  v. 

what  use  of  the  vessel  should  it  relate  ?    The  vessel  maj  be    ^^d  Otubbs. 
within  a  few  days  of  concluding  her  homeward  voyage  from  Opmitm$  0/1^0 
Holland,  and  may  be  about  to  proceed  on  a  voyage  to  Hon-       •^<<<^* 
duns.     The  Honduras  voyage  may  not  have  been  determined 
upon  at  the  time  of  effecting  the  policy.     What  in  such  a  case 
is  to  be  the  measure  or  test  of  the  seaworthiness  to  be  required 
to  exist  at  the  commencement  of  the  risk  ? 

It  is  a  mistake  to  suppose  that  before  the  decision  of  the 
Court  of  Queen's  Bench  in  this  case  any  of  the  courts  of  West- 
minster Hall  had  determined  that  in  effecting  a  time  policy 
the  assured  warranted  the  ship  to  have  been  seaworthy  at  the 
commencement  of  the  risk.  In  Hollingsworth  v.  JBrodrick  (a), 
the  Court  of  Queen's  Bench  had  not  so  determined;  nor  had  the 
Court  of  Exchequer,  or  the  Court  of  Exchequer  Chamber,  in 
Sadler  v.  Dixon  (6),  so  determined.  In  Hollingsworth  v.  Brod- 
ricky  Sir  John  Patteson  is  reported  to  have  said,  ''It  is  dear 
that  the  implied  warranty  is  satisfied  if  the  ship  is  seaworthy  at 
the  commencement  of  the  risk.  I  do  not  know  of  any  distinc- 
tion on  account  of  the  risk  being  for  time."  He,  however,  thus 
concludes  his  judgment :  — ''  But  I  wish  to  go  upon  the  broad 
ground,  that  no  warranty  of  seaworthiness  is  to  be  implied 
except  at  the  commencement  of  the  voyage* 

In  Dixon  v,  Sadler,  my  brother  Parke,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  distinctly  says,  that  there 
were  not  any  cases  in  which  the  obligation  of  the  assured  in  the 
case  of  a  time  policy,  as  to  the  seaworthiness  or  navigation  of 
the  vessel,  was  settled ;  but  that  it  might  be  safely  laid  down 
that  it  was  not  more  extensive  than  an  ordinary  policy.  To 
hold  that  the  assured  in  a  time  policy  warrants  the  vessel  to  be 
seaworthy  at  the  commencement  of  the  risk  would  operate  most 
inconveniently  and  mischievously  on  commercial  enterprise,  and 
deprive  the  shipowner  and  merchant  of  the  possibility  of  com- 
pletely protecting  themselves  by  insurance  from  loss  by  perils  of 
the  sea. 

My  brother  Parke,  in  delivering  the  judgment  in  this  case  in 
the  Court  of  Exchequer  Chamber,  thus  pointed  out  some  of 
the  inconveniences.  In  the  case  of  a  time  policy  the  assured 
does  not  necessarily  know  the  condition  of  the  ship  at  the  com- 
mencement of  the  term ;  she  may  be  at  sea  in  a  good  or  a  bad 
condition ;  and,  if  at  se%  no  care  or  expense  on  the  part  of  the 
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^^^^'         assured  or  his  agent  coiild  secure  her  to  be  seaworthy  there. 

Gibson       '^^^  sudden  loss  of  a  yard  or  siul  or  rudder  might  have  taken 

^*  place  without  the  possibility  of  the  assured  having  been  able  to 

AND  Others,   replace  it ;  she  may  have  met  with  such  damage^  that  it  would 

Opinums  of  the  have  been  impossible  to  repair;  she  might  have  lost  two  or  three 

^'^'^^''       of  her  crew  by  a  malignant  fever;  circumstances  which  render  the 

case  essentially  different  from  the  case  of  insurance  on  a  Yoyage, 

when  it  is  always  competent  for  the  assured  or  his  agent  to  put 

the  vessel  into  a  seaworthy  state  when  the  policy  attaches. 

With  regard,  therefore,  to  the  question  first  proposed  by  your 
lordships,  seeing  how  utterly  contraventive  of  the  very  object  of 
marine  insurance  the  doctrine  contended  for  by  the  defendant 
is,  I  think  that,  unless  the  implied  condition  or  warranty  be  of 
the  description  suggested  at  the  close  of  the  judgment  of  the 
Court  of  Exchequer  Chamber,  the  policy  in  the  pleadings  meor 
tioned  was  not  subject  to  any  implied  condition  or  warranty 
that  the  ship  was  seaworthy. 

If  it  was  subject  to  any  such  condition  or  warranty,  my 
answer  to  the  question  proposed  by  your  lordshipe  is,  that  it 
was  to  a  condition  or  warranty  of  seaworthiness  at  the  inoeption 
of  any  voyage  concluded  or  begun  during  the  term,  and  in 
which  during  the  term  the  loss  assured  against  might  happen. 

Such  a  condition  or  warranty  is  intelligible ;  its  observance 
is  practical,  and  would  be  calculated  to  extend  to  the  assured 
and  to  the  underwriter  respectively  every  reasonable  protection. 

My  answer  to  the  question  thirdly  proposed  by  your  lordships 
is,  that  I  am  not  aware  of  any  qualification  in  regard  to  such 
seaworthiness  in  a  case  like  this  which  would  affect  the  rights  of 
either  party. 

As,  for  the  reasons  I  have  assigned,  I  ihmit  the  implied  con- 
dition or  warranty,  if  any,  cannot  attach  at  the  conunencement 
of  the  risk ;  and  as  by  the  terms'of  the  contract,  if  the  vessel 
had  been  lost  at  the  time  of  making  the  insurance,  that  loss 
would  not  have  vacated  the  policy ;  I  answer  to  the  question 
lastly  proposed  by  your  lordships,  that  in  my  judgment  the  plea 
is  not  a  valid  plea  in  law  in  answer  to  the  action. 

MB.Ju8TxaB  Mb.  Justice  Erle.  My  answer  to  the  first  question  of 
X>i^  your  lordships  is  in  the  affirmative,  that  the  policy  was  subject 
to  a  condition  that  the  ship  was  seaworthy.  It  appears  to  mc 
that  this  condition  is  involved  in  all  contracts  of  marine  in- 
surance, it  being  necessarily  the  basis  of  the  calculation  on 
which  the  insurer  relies  in  fixing  the  amount  of  the  premium  he 
is  to  receive.  That  amount  depends  on  the  degree  of  risk ;  in 
other  words,  on  the  chance  of  the  ship  encountering  the  perib 
insured  agunst  with  safety;  and  unless  it  b  given,  that  the 


THE  COMMON  LAW  REPORTS.      :  377 

ship  is  in  some  degree  fit  to  meet  those  perils^  the  loss  is        1^9* 
certain.  ^      ^  ^  Gibtom 

As  the  word  ^  ship"  in  common  use  may  denote  either  a  mere  v* 

frame  or  a  ship  with  its  apparatus  ready  for  sea ;  so^  in  marine    akd  Othsbs. 
policies,  it  may  be  construed  to  express  either  the  mere  struc-  Opinumsqfthe 
ture  of  timber,  or  all  that  must  be  combined  therewith  to  make     *^  *''^* 
it  fit  to  perform  service  as  a  ship,  and  its  meaning  in  diiferent 
lK)licies  may  be  made  to  vary  according  to  the  different  nature 
of  the  services  required  of  the  ships  insured  thereby ;  and  the 
contract  so   construed  contains   the  condition  that  the  ship 
insured  has  the  degree  of  fitness  for  the  service  it  is  engaged  in, 
which  is  expressed  by  seaworthiness ;  it  being  now  settled  that 
the  term  *' seaworthy,'*  when  used  in  reference  to  marine  insur- 
ance, does  not  describe  absolutely  any  of  the  states  which  a  ship 
may  pass  through  from  the  repairs  of  the  hull  in  a  dock  till  it 
has  reached  the  end  of  its  voyage,  but  expresses  a  relation 
between  the  state  of  the  ship  and  the  perils  it  has  to  meet  in 
the  situation  it  is  in ;  so  that  a  ship,  before  setting  out  on  a 
voyage,  is  seaworthy,  if  it  is  fit  in  the  degree  which  a  prudent 
owner  uninsured  would  require  to  meet  the  perils  of  the  service 
it  is  then,  engaged  in,  and  would  continue  so  during  the  voyage, 
unless  it  met  with  extraordinary  damage.     I  have  not  found  a 
definition  of  the  word,  but  I  gather  its  meaning  as  above 
explained  from  the  decisions  turning  upon  it.     According  to 
this  view,  the  condition  is  derived  from  the  construction  of  the 
words  of  the  instrument.    But  whether  it  is  said  to  be  derived 
from  this  source,  or  from  implication  of  law,  founded  on  the 
nature  of  the  contract,  I  am  of  opinion  that  time  policies  are 
subject  to  it  as  well  as  voyage  policies.     If  the  question  turn 
on  the  construction  of  the  instrument,  time  policies  may  be 
taken  to  be  identical  with  voyage  polides  in  all  the  terms, 
except  those  relating  to  the  measure  of  the  duration  of  the  in- 
surance.    This,  in  voyage  policies,  is  measured  by  the  motion 
of  the  ship ;  in  time  policies,  by  the  motion  of  the  earth.     Each 
contract  is  for  an  indenmity,  and  each  for  a  limited  time ;  and 
there  seems  no  reason  for  holding  that  an  alteration  in  the  terms 
relating  to  the  time  should  alter  the  effect  of  terms  relating  to 
the  indemnity. 

The  case  may  be  supposed  of  a  ship  about  to  sail  from 
London  to  China,  and  one  part  owner  may  insure  by  a  voyage 
policy,  and  another  by  a  time  policy,  both  policies  being  in  all 
other  respects  the  same ;  and  the  ship  may  arrive  at  the  end  of 
the  time  insured,  in  which  case  the  time  covered  by  both  would 
be  the  same.    But  if  the  ship  should  be  lost  within  that  time, 

and  should  have  been  unseaworthy  at  the  commencement  of  its 
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1853.         voyage^  it  seems  unreasonable  so  to  construe  the  two  contracts, 

OzBsoN       ^^^^  ^^^  same  words,  under  the  same  circumstances^  should  pnh 

V-  duce  opposite  results,  and  throw  the  loss  on  the  insurer  in  the 

▲ifD  Othsbi.    1^0  policy,  and  on  the  owner  in  the  voyage  poUcy.     And  yet 

Opinumi  qfthe  this  seeming  absurdity  would  be  the  law,  if  voyage  policies  are 

Jmdget.        subject  to  the  condition  in  question,  and  time  policies  are 

not 

Also,  if  a  time  policy  is  construed  to  be  without  any  condi- 
tion of  seaworthiness,  the  liability  of  the  insurer  may  be  in* 
creased  beyond  the  terms  of  his  contract ;  for,  in  the  case  of  a 
ship  insured  from  the  25th  September,  if  on  the  24th  it  was  eo 
damaged  by  a  storm  that  it  sunk  on  the  26th  from  a  peril  which 
would  have  been  harmless  but  for  the  prior  damage,  here  the 
loss  originates  from  a  peril  not  included  in  the  insurance ;  but 
if  the  insurance  applies  to  an  unseaworthy  ship,  the  insurer  'n 
made  liable  beyond  his  contract.  If  the  question  turns  on  an 
implication  of  law  arising  from  the  nature  of  the  contract,  all 
the  reasons  for  making  the  implication  in  voyage  policies  aie 
of  equal  force  for  making  it  in  time  policies.  It  is  equally 
essential  as  the  basis  of  the  calculation  on  which  the  insoier 
fixes  the  amount  of  premium,  and  equally  essential  to  prevent 
fraudulent  owners  from  insuring  a  ship  for  the  purpose  of  its 
being  lost. 

Ail  authorities  support  this  view.  The  only  judicial  deter* 
minations  on  the  question  are  those  now  appealed  from.  The 
Court  of  Queen's  Bench  were  unanimous  for  the  affirmative 
answer  to  the  present  question ;  and  the  Court  of  Exchequer 
Chamber,  in  overruling  that  judgment,  expre§ses  its  opinion  to 
the  same  effect  in  the  following  passage :  —  "  We  are  far  from 
saying  that  there  is  no  warranty  of  seaworthiness  at  all  in  a 
time  policy.  So  to  hold  would  be  to  let  in  the  mischief  which 
the  law  provides  against  in  a  voyage  policy ;  or  that  there  is 
not  the  same  warranty  in  the  case  of  a  time  policy  as  in  a 
voyage  policy,  according  to  the  situation  in  which  the  ship  maj 
be  at  the  time  of  the  insurance."  The  other  authorities  are 
declarations  indicating  an  opinion  that  time  policies  are  subject 
to  a  condition  of  seaworthiness ;  and  I  refer  to  what  was  said 
by  Chief  Justice  Gibbs  in  Hicks  v.  TJwrnton  (a).  Chief  Justice 
Tindal  in  Sadler  v.  Dixon  (i),  and  Justice  Patteson  in  Hollings- 
worth  V.  Brodrick  (c) ;  and  to  the  passages  in  1st  Amould, 
670.  and  1st  Phillips,  328.,  being  the  authorities  cited  at  the 
bnr.     They  may  not  be  decisive  for  the  affirmative ;  but  they 

(a)  Holt's  N,  P.  C.  30.  (b)  8  M.  &  W.  895.  (c)  7  A.  k  E.  40. 
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are  decisive  to  establish  that  no  court  or  judge  or  author  hitherto         IB5S. 
has  intimated  an  opinion  that  there  is  no  condition  of  sea-        gimok 
worthiness  in  time  policies.  v* 

Amat  t 

The  reason  assigned  for  now  deciding  that  timo  policies  axdOthkbi. 
should  be  exempt  from  any  condition  of  seaworthiness  is^  that  OpiniontoftkA 
there  is  a  class  of  owners  who  wish  to  insure  ships  for  a  time^  Jyage$. 
and  who^  by  reason  of  the  absence  of  the  ships^  have  no  means  of 
knowing  whether  their  ships  are  then  seaworthy ;  and  because 
this  class  of  owners  is  without  the  requisite  knowledge,  there- 
fore all  persons  choosing  to  insure  for  a  time  ought  to  be 
exempt  from  the  condition  which  has  been  hitherto  the  basis 
of  the  contract  of  the  insurer.  This  reason  appears  to  be  un- 
satisfactory on  many  grounds :  first,  considering  the  present 
facilities  for  communicating  with  all  parts  of  the  globe,  the 
number  of  owners  who  wish  to  insure  ships  which  have  been 
long  unheard  of  and  are  in  an  unknown  place  cannot  be  so 
great  as  to  make  it  expedient  to  unsettle  the  principle  of  insur- 
ance for  the  purpose  of  gratifying  such  a  wish.  Secondly,  the 
owners  so  situated,  if  they  choose  to  insure  from  the  date  of  the 
last  advice  that  the  ship  was  seaworthy,  have  the  same  means  of 
knowledge,  and  therefore  ought  to  be  subject  to  the  same  con- 
dition as  the  owner  who  insures  the  homeward  voyage  upon 
information  received  from  his  agents  abroad ;  and  if  they  choose 
to  insure  from  a  later  day  they  ought  to  take  the  risk  of  the 
interval ;  and,  thirdly,  owners  wishing  to  insure  by  a  time 
policy,  to  begin  from  a  time  long  after  the  last  notice  that  the 
ship  was  seaworthy,  may  by  an  additional  premium  stipulate 
that  the  ship  should  be  admitted  to  be  seaworthy.  These  are 
the  grounds  I  have  to  submit  for  answering  in  the  affirmative 
to  the  first  question. 

My  answer  to  your  lordships*  second  question  is,  that  the 
condition  of  seaworthiness  applied  to  the  25th  of  September, 
^e  contract  of  insurance  commences  at  that  time,  and  the 
conation  is  contained  in  or  implied  from  the  contract  for  the 
purpose  of  enabling  the  insurer  to  calculate  the  risk  of  a  sea- 
worthy ship  from  that  time  to  the  end  of  the  insurance ;  sea- 
worthiness at  any  other  time  appears  to  me  irrelevant.  I  am 
not  aware  of  any  qualification  material  to  the  rights  of  the 
parties,  if  seaworthiness  has  the  meaning  above  attributed  to 
it.  It  may  not  be  superfluous  to  add  that,  according  to  that 
meamng,  in  case  of  an  insurance  beginning  in  the  course  of  a 
voyage,  a  ship  which  was  seaworthy  at  the  conmiencement  of 
it  would  still  be  seaworthy,  notwithstanding  any  loss  by  the 
ordinary  accidents  of  a  voyage,  if  the  risk  of  reaching  the  port 
of  destination  in  safety  was  not  materially  increased  by  reason 
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1853.        of  Buch  loss.    But  if  the  ship  was  dangerously  damaged  before 
'      •  the  commencement  of  the  insurancej  the  condition  would  apply, 

V.  and  the  policy  would  not  attach. 

AKif  Ot»bb8.  ^  think  the  plea  valid.  If  all  time  policies  are  subject  to  a 
Opmioiuo/tht  condition^  it  is  conceded  to  be  good ;  if  no  time  policies  are  bo 
Judgei.  subject,  it  is  conceded  to  be  bad.  But  if  the  law  as  to  time 
policies  is  as  was  supposed  in  the  judgment  of  the  Court  below, 
and  seaworthiness  be  understood  as  there  explained,  it  is  clear 
that  all  time  policies  are  subject  to  some  condition  of  seaworthi- 
ness. It  is  there  supposed,  that  in  case  of  policies  commen- 
cing when  ships  are  on  their  yoyage,  the  condition  is,  that  thev 
were  seaworthy  when  they  began  the  voyage,  (the  insurer 
being  so  made  responsible  for  all  damage  in  the  course  of  the 
voyage  prior  to  the  beginning'  of  his  insurance,)  provided  the 
ship  exlBted  as  a  ship  when  it  began.  And  if  that  be  the  true 
state  of  the  law,  it  seems  that  it  would  have  been  less  anomalous 
to  hold  either  that  the  risk  should  be  said  to  have  a  qualified 
extension  in  such  case  to  the  commencement  of  the  voyage,  or 
that  such  a  ship,  if  seaworthy  at  the  beginniug,  should  be  taken 
with  reference  to  that  insurance  to  be  seaworthy  till  the  end  of 
her  voyage,  than  to  hold  that  such  policies  stand  on  a  different 
basis  from  all  other  policies,  and  that  there  is  no  condition  in 
such  a  policy  that  the  ship  should  be  seaworthy  at  the  com- 
mencement of  the  contract  to  insure.  If  either  *^  risk"  or 
*^  seaworthy"  could  be  so  understood,  the  plea  would  be  good 
after  verdict,  as  the  judge  must  be  taken  to  have  so  explabed 
the  law  to  the  jury. 

Mr.  JcsncB  Mb.  JUSTICE  Matjle.  It  appears  to  me  that  the  foundation 
Maule.  ^{  ^|j^  admitted  rule,  that  in  a  policy  on  a  voyage  there  is  an 
implied  condition  or  warranty  that  the  ship  was  seaworthy  at 
the  beginning  of  the  voyage,  is,  that  the  parties  to  the  policy 
are  to  be  considered  as  contracting  with  reference  to  what  is 
usual  and  of  course  in  the  transaction  which  is  the  subject  of 
the  policy ;  and  that  it  is  usual,  and  a  matter  of  course,  to 
make  a  ship  seaworthy  before  the  commencement  of  a  voyage. 
It  is  clear  that  there  is  no  such  usage  with  respect  to  the  sea- 
worthiness of  a  ship  insured  for  time  without  any  mention  of 
place  or  voyage,  at  the  commencement  of  the  voyage,  or  at  the 
time  of  effecting  the  policy ;  and  in  the  absence  of  the  usage, 
the  condition  or  security  does  not  arise.  It  may  be,  perhaps, 
contended,  that  in  a  time  policy  the  assured  does  warrant  that 
the  ship  is  seaworthy  at  the  commencement  of  every  voyage 
which  may  be  undertaken  during  the  time  for  which  the 
insurance  is  effected.     This  question  is  not  necessary  to  be 
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determined  in  order  to  affirm  or  reverse  the  judgment  in  this  1853. 
writ  of  error;  and  I  am  not  aware  that  it  has  ever  been  oimo 
judicially  raised.      I  am,  however,  of  opinion,   though   with  v. 

some  hesitation,  that  there  is  no  such  warranty  in  such  a  policy    ^j,^  Omebb. 
as  this,  whatever  might  be  the  case  in.  a  policy  differently  Opinunu  of  the 
worded,     I  think  this  policy  resembles,  in  this  respect,  a  policy       •^•"'i^- 
on  a  ship  on  a  voyage  with  leave  to  make  intermediate  voyages  • 
in  which  case  there  is  no  warranty  of  seaworthiness  respecting 
the  state  of  the  ship  at  the  commencement  of  the  intermediate 
voyages,  supposing  it  to  have  been  seaworthy  at  the  beginning 
of  the  whole  adventure. 

I  therefore  answer  all  your  lordships  questions  in  the  ne- 
gative. 

Mb.  Babon  Aldebson.  My  lords,  in  this  case  it  seems  to  Mr.  Baron 
me  that  I  shall  best  do  my  duty  to  your  lordships  by  taking  Au>BRaoH. 
the  three  first  questions  together,  and  delivering  my  opinion  on 
them.  This  is  the  case  of  a  time  policy,  and  these  questions 
ndse  two  points;  first,  whether  in  such  a  policy  there  is  an 
implied  warranty  of  seaworthiness ;  and,  secondly,  whether  it 
is  the  same  as  that  in  a  voyage  policy,  the  effect  and  extent  of 
which  has  been  long  settled  by  the  decisions  of  our  courts.  It 
is  clearly  established  that  in  a  voyage  policy  there  is  an  implied 
warranty  that  the  vessel  should  be  seaworthy,  i.  e.  in  a  state  as 
to  repair,  equipment,  and  crew,  such  as  to  be  able  to  encounter 
the  ordinary  perils  of  the  adventure  in  which  the  policy  states 
her  to  be  then  engaged.  If  the  policy  on  that  adventure  on 
the  face  of  it  states  different  stages  in  which  the  perils  are 
different,  then  the  implied  warranty  follows  each  stage,  and 
requires  that  as  each  occurs  the  ship  shall  be  seaworthy  for 
that  stage*  But  it  is  obvious  that  all  these  implied  warranties 
arise,  and  arise  justly,  out  of  a  state  of  the  adventure  mentioned 
expressly  in  the  policy,  and  are  regulated  and  modified  by  that 
which  is  expressed ;  so  that  both  the  assured  and  the  undcr- 
^vriter  must  know  not  only  that  they  do  so  contract  but  also 
the  extent  and  modifications  of  the  contract  they  then  make. 
But  if  we  propose  to  extend  this  law  and  these  principles  to  a 
time  policy,  we  shall  immediately  perceive  how  impossible  it  is 
to  do  so.  The  time  policy  is  on  the  ship  from  the  date  stated 
in  it,  for  a  period  therein  fixed ;  it  is  no  more.  It  is  altogether 
Bilent  as  to  the  adventures  in  which  the  ship,  during  the  insured 
period,  may  be  engaged.  How  then  is  the  implied  warranty  of 
seaworthiness  to  be  known,  as  to  its  extent  or  modifications, 
from  the  contract  itself?  Again,  in  a  voyage  policy,  the  date 
at  which  the  implied  warranty  of  seaworthiness  is  to  bo  fal- 
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1859.        filled,  is  the  commencement  of  the  adventure  stated  in  the 
Gibson       policy.     The  books,  using  unhappily,  as  I  think,  an  ambigooiu 
V.  expression,   often    call  this  the  commencement  of  the  risk; 

AHD  OTHni.    correctly  enough,  no  doubt,  if  it  means  the  commencement  of 
OpiiiumM<tfth9  the  risk  of  the  assured  in  the  adventure  insured,  either  wholly 
Judgti.        ^p  j^  p^^  Y)y  the  underwriter ;  but  incorrectly,  if  it  means  the 
commencement  of  the  risk  of  the  underwriter  when  he  insures 
only  a  part  of  the  risk  of  the  assured,  and  begins  his  risk  at  a 
date  in  the  course  of  the  voyage*     For  the  implied  warranty  of 
seaworthiness  in  the  last  case  clearly  does  not  date  from  the 
time  of  making  the  insurance,  but  from  the  coounencement  of 
the  adventure,  in  the  course  of  which  the  insurance  is  made. 
But  how  strange  and  inapplicable  is  all  this  to  a  time  policy. 
A  time  policy  is  the  insurance  of  a  part  of  the  general  risk  of 
the  owner,  and  for  a  given  period.     If  it  is  to  be  referred  back 
to  the  time  when  the  owner's  risk  commenced,  the  implied  wal^ 
ranty  of  seaworthiness  would  be  fulfilled  if  the  ship  were  sea- 
worthy when  the  owner  first  possessed  it ;  for  then  his  risk 
first  began.     But  this  would  be  absurd.     The  other  ooncluaon 
would  be  to  refer  it  to  some  other  period  without  knowing 
where  or  in  what  situation  the  vessel  was,  or  how  engaged  at 
the  time  of  effecting  the  insurance ;  and,  if  so,  to  the  commence- 
ment of  some  unknown  adventure,  which  would  have  been  ex- 
pressed in  a  voyage  policy.     I  conclude,  therefore,  that  there  is 
no  analogy  whatever  between  a  time  policy  and  a  voyage  policy 
as  to  this  implied  warranty  of  seaworthiness,  and  that  all  the 
cases  as  to  voyage  policies  can  do  us  no  service  in  solving  this 
question ;  and,  indeed,  there  are  no  authorities,  when  the  case 
is  properly  sifted,  which  really  say  so.     The  high  authority  of 
Mr.  Justice  Patteson  was  cited :  he  indeed  says,  **  I  do  not 
know  of  any  distinction  on  account  of  the  risk  being  for  time.^ 
I  think  I  have  pointed  out  several.     But  in  that  same  judgment 
be  himself  adds,  that  there  is  no  authority  for  the  position  that 
the  implied  warranty  of  seaworthiness  extends  in  a  voyage 
policy  to  the  making  the  owner  responsible  in  cases  where  he 
admits  himself  able  to  do  something  necessary  for  the  ship,  at 
every  period  of  the  voyage  where  that  is  possible.     And  yet  if 
there  be  any  warranty  of  seaworthiness  in  a  time  policy,  it  can 
only  be  a  warranty  resembling  this  in  principle,  t.  e,  one  which 
extends  over  the  whole  time  insured,  and  which  requires  the 
owner  to  do  all  necessary  repairs  whenever  it  is  possible  for  him 
to  do  so.     Nor  is  the  authority  of  Lord  Chief  Justice  J^ndal 
to  be  taken  further  than  this,  that  at  all  events  the  warranty  of 
seaworthiness  in  a  time  policy,  if  it  exists,  is  not  more  extensive 
than  that  in  a  voyage  policy.    I  am  therefore  of  opinioni  that  in 
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the  case  of  a  time  polioji  the  implied  wammty  of  seaworthinesB        ^^^^' 
being,  as  it  seems  to  me,  wholly  inapplicable,  is  not  contained  in        Gibson 
it;  and  that  the  parties  in  such  policies  should  make  expresd  ^- 

stipulations,  by  which  the  extent  and  proper  modification  of   axp  OrBSBs. 
their  contract  may  be  intelligible  and  ascertained.  OpmUm*  ofth* 

Bat  I  do  not  think  it  necessary  for  the  determination  of  this  ^^ 
case,  that  this  should  be  so.  If  we  are  to  try  to  apply  the 
general  principles  of  insurance  law,  as  it  is  by  some  said  that 
we  ought,  to  such  a  case,  and  to  make  de  novo  an  implied  war- 
ranty of  seaworthiness  in  a  time  policyj  I  should  adopt  very 
nearly  in  terms,  as  the  rule,  the  principle  well  expressed  by 
Mr.  Justice  Lawrence^  in  the  case  of  Christie  v.  Secretan  (a) ; 
adding  to  it,  however,  the  qualification  of  Lord  Man^eld  in  the 
case  of  the  '*  Milh  FrigcUe*^^  **  The  warranty  of  seaworthiness," 
Bays  Mr.  Justice  Lawrence  (speaking,  however,  of  a  voyage 
policy),  *^  is  implied  from  the  nature  of  the  contract.  The 
consideration  for  the  insurance  is  paid  in  order  that  an  owner  of 
a  ship  capable  of  performing  her  voyage  may  be  indemnified 
against  certain  contingencies,  and  it  8up;)oscs  the  possibility  of 
the  underwriter's  gaining  the  premiimi."  Lord  Man^hTs 
snggestion  of  the  impossibility  of  the  owner's  knowing  the  state 
of  the  ship  after  she  has  set  out  on  her  voyage,  adds  the  rea- 
sonable modification,  and  shows  that  this  possibility  of  the 
underwriter's  gaining  the  premium  must  depend  on  the  state  of 
the  ship,  not  at  the  time  of  the  insurance  effected,  but  at  the 
commencement  of  the  voyage,  when  the  owner  by  himself  or 
his  agent  could  know  it  and  provide  for  it.  This  is  the  implied 
warranty  in  n  voyage  policy ;  if  so,  the  warranty  of  seaworthi- 
ness in  the  time  policy,  if  we  are  to  apply  these  principles 
correctly,  ought  to  be  this,  that  there  is  in  a  time  policy  a  war- 
ranty that,  in  whatever  situation  or  adventure  the  ship  may  be 
during  the  period  insured,  she  shall,  whenever  it  is  in  the 
owner's  power  by  himself  or  his  agents  abroad  to  make  her  so, 
be  so  fitted  and  repaired  as  to  be  able  to  withstand  all  the 
ordinary  dangers  to  which  she  may  by  that  situation  or  in  that 
adventure  from  time  to  time  be  exposed.  For  it  is  only  against 
the  extraordinary  risks  of  the  ship  that  the  insurance  is  made. 

On  a  voyage  policy  from  a  port,  the  ship  must  therefore  be 
able,  if  she  be  seaworthy,  to  sustain  the  ordinary  risk  in  that 
voyage*  If  insured  at  and  from,  she  must  be  seaworthy  at| 
2.  e.  sufficient  for  ordinary  risk  in  port,  and  seaworthy  from,  t.  e* 
fit  for  her  voyage^  when  she  sails.  The  owner  is  always,  and 
reasonably,  presumed  to  have  the  means  of  doing  this  when  at 

(a)  8  T.  R.  192. 
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1853.    ^    a  port  from  or  at  which  he  insures,  either  by  himself  or  scMne 

GiBsoK       agent  at  that  port     But  after  she   sails,   that  presumption 

V.  ceases ;  and  he  is  not  subject  to  an  implied  warranty  of  sea- 

AMD  Others,    worthiness  during  the  whole  voyage.     Mr.  Justice  Patteson 

Opiniofu  of  the  says  in  HolUngsworth  y.  Brodrick  (a),  and  most  correctly,  that 

JudgtM,        tf  there  is  no  authority  for  saying  that  the  implied  warranty 

extends  to  making  the  owner  liable,  even   when  during  the 

voyage  he  can  do  anything  for  the  ship,  to  do  it  at  any  period 

after  the  commencement  of  the  voyage." 

Now,  if  this  be  the  principle,  and  we  try  to  extend  It  to  a 
time  policy,  which  is  in  truth  a  policy  on  the  ship,  it  may  be 
during  many  voyages  and  at  and  from  many  ports,  will  it  not 
be  most  reasonable  to  put  it  thus?  The  ship  insured  on  a 
voyage  must  be  seaworthy  at  the  commencement  of  the  voynge 
in  the  course  of  which  the  risk  commences.  The  ship  insured 
for  time  is  to  be  on  various  voyages  and  in  various  harbours 
during  the  time;  she  must  then  when  on  a  voyage  be  sea- 
worthy for  those  voyages,  and  when  in  harbour  seaworthy  for 
those  harbours ;  but  if  the  risk  commences  when  on  any  voyage, 
she  must  be  seaworthy  as  if  insured  on  that  voyage,  L  e.  at  the 
commencement  of  it.  If  it  commences  when  in  harbour,  and 
preparing  for  voyage,  she  must  be  seaworthy  as  if  insured  "  at 
and  from,'*  as  in  Forbes  v.  Wikon.  (b)  But  how  is  it  posuble 
for  any  one  to  say  what  the  implied  warranty  is,  or  what  is  its 
extent,  until  he  knows  the  fact  of  the  situation  in  which,  or  the 
adventure  on  which,  the  ship  is  employed  at  the  time  when  the 
insurance  is  effected?  There  must,  therefore,  be  an  addi- 
tional allegation  to  make  it  intelligible.  This  difficulty  never 
can  arise  in  a  voyage  policy ;  for  there  the  adventure  is  men- 
tioned in  the  policy  itself,  and  in  the  declaration  framed  on  it : 
to  make,  therefore,  the  implied  warranty  in  a  time  policy  intel- 
ligible and  effective,  such  a  statement  must  be  introduced  on  the 
record  by  some  definite  allegation.  It  is  possible,  no  doubt, 
after  that  allegation'  is  introduced,  to  ai^ue  with  some  plaun- 
bility,  that  there  may  be  an  implied  warranty,  and  an  intelli- 
gible one,  in  a  time  policy ;  and  this  brings  me  to  the  fourth 
question  put  by  your  lordships,  as  to  the  validity  of  this  plea ; 
and  it  is  on  account  of  the  defect  in  this  plea,  that  I  think  it  is  not 
at  all  necessary,  in  order  to  support  this  judgment,  to  hold  that 
there  is  no  implied  warranty  at  all  of  seaworthiness  in  a  time 
policy.  For,  if  the  warranty  does  exist,  stiU  in  this  case  it  is 
wholly  imposrible  to  say  what  it  means ;  as  there  is  not  on  the 
record  any  statement  at  all  of  the  situation  of  or  adventure  in 

(a)  7  A.  &  E.  44.  {h)  1  Moody,  155, 
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which  this  ship  was  employed  when  the  insurance  was  effected.         1858. 
[  agree  with  what  fell  from  Mr,  Justice  Patteson  in  Hollings-        qimon 
umih  y.  Brodricky  where  he  says^  '*  supposing  that  in  a  time  v. 

policy  the  assured  were  held  to  a  warranty  of  seaworthiness  at    ^^^id  Otobbs. 
the  commencement  of  each  voyage  during  the  time^  the  allega-  Opinwntofihe 
tioDs  should  be  shaped  accordingly."     Here  the  plea  does  not       Judges, 
state  whether  the  ship  was  or  was  not  on  a  voyage  when  in- 
sured; if  it  had,  the  words  **  not  seaworthy  at  the  commence- 
nent  of  the  risk,"  and  *'  not  seaworthy  at  the  time  of  insur- 
ince,"  and  ''  not  seaworthy  on  the  25th  of  September,"  would 
properly  have  all  of  them  then  meant  at  the  commencement  of 
the  risk  in  that  voyage,  in  the  course  of  which  the  vessel  was 
iDBured;  and  if  she  was  seaworthy  at  that  period,  then  the 
plaintiff  would  have  been  entitled  to  succeed.     But  it  seems  to 
lue  a  good  objection  to  the  plea,  that  there  is  nothing  in  it  which 
3an  properly  raise  this,  the  true  point  in  the  case,  at  all.     The 
plea,  therefore,  is  in  my  opinion,  no  answer  to  the  declaration. 

Mr.  Baron  Parke.  The  three  first  questions  proposed  by  Ma.  Baboh 
jTOur  lordships  as  well  as  the  last,  were  under  the  consideration 
of  my  brethren  and  myself,  by  whom  the  present  case  was  de- 
cided in  the  Court  of  Exchequer  Chamber ;  but  as  they  were 
not  necessary  for  the  decision  of  the  case  in  the  Court  below,  we 
lisclaimed  deciding  upon  them ;  nor  were  they  argued  there  so 
fullj,  nor  so  much  deliberated  upon,  as  if  they  had  been  essen- 
tially necessary  to  the  decision  of  the  case  itself. 

As  your  lordships  have  now  proposed  to  us  the  three  first 
questions  in  distinct  terms,  it  is  my  duty  to  pronounce  my  opi- 
lion  upon  them ;  which  I  proceed  to  do,  though  not  with  quite 
X)  much  confidence  or  satisfaction  to  myself,  as  I  should  have 
lone,  if  they  had  been  argued  at  the  bar  in  the  manner  they 
nrould  have  been,  if  essentially  necessary  to  the  decision  of  the 
inestion  in  the  cause.  That  question  was  simply,  whether  the 
Kcond  plea  is  valid ;  and  the  only  point  involved  in  that  question 
iBy  whether  there  is  an  implied  condition  in  every  policy  of  as- 
surance for  time,  in  the  form  of  this  policy,  under  all  circum- 
itances  in  which  the  ship  shall  be  situated,  that  she  should  be 
Kaworthy  at  the  commencement  of  the  term  or  the  date  of  the 
policy.  Unless  there  is,  the  plea  is  bad.  I  am  of  opinion  that 
there  is  no  warranty  or  implied  condition  that  the  ship  was  sea- 
worthy at  the  commencement  of  the  term ;  and,  upon  the  best 
consideration  I  can  give  to  the  subject,  I  think  I  ought  to  advise 
your  lordships,  that  there  is  none  that  the  ship  was  seaworthy 
^  any  particular  lame ;  that  there  is,  in  fact,  no  warranty  of 
eeawortUneas  at  all. 
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^^3.  The  whole  of  the  law  upon  this  sabject  depends  upon  one 

Gdmr        question^  whether  there  is  any  sufficiently  distinct  and  dear 
V.  authority  in  the  common  law,  for  annexing  any  condition  of  thii 

AKD  Othum.    ^^  to  a  policy  of  assurance  for  time  ? 

Opinioiu  ofih§  The  policy  is  a  written  instrumentj  wbidi  contains  a  number 
"^^^^  of  express  stipulations ;  none  on  the  subject  of  seawordunesa, 
for  the  notion  that  it  was  involved  in  the  term  <' good  ship''  in 
policies  is,  I  think,  put  an  end  to,  for  the  reason  stated  ia  the 
judgment  in  the  Court  of  Exchequer  Chamber  in  this  case,  and 
has  been  entirely  abandoned  in  tiie  argument  at  your  l<Hdship 
bar. 

If,  then,  there  is  any  such  warranty  or  condition,  it  must  be 
added  to  the  written  policy,  as  an  incident  annexed  to  the  coo- 
tract ;  and  that,  either  by  the  usage  of  trade  or  by  the  common 
law  of  the  land,  from  the  nature  of  the  policy  itself,  there  is  do 
other  way  in  which  it  can  be  added. 

The  custom  of  trade,  which  is  a  matter  of  evidence,  may  be 
used  to  annex  incidents  to  all  written  contracts,  conmiercial  or 
agricultural,  and  others,  which  do  not  by  thdr  terms  exclude  it, 
upon  the  presumption  that  the  parties  have  contracted  witli 
reference  to  such  usage,  if  it  is  applicable. 

This  is  explained  in  the  case  of  HuHon  v.  Warren,  {a)  Bot 
in  this  case  there  is  no  evidence  stated  on  the  record  of  such 
usage ;  and  none  such  can  be  supposed  to  exist,  unless  there  be 
evidence  of  it. 

Such  a  condition  may,  however,  be  annexed  as  a  necessary 
incident  by  the  common  law.  The  simple  question  is>  Does  tbe 
common  law  annex  any  such  incident  ?  An  examination  of  tbe 
authorities,  judicial  dedsions  and  dicta,  and  text  writers  on  the 
common  law,  from  which  we  derive  our  knowledge  of  that  law, 
leaves  us  without  any  satisfactory  proof  that  the  same  impfied 
warranty  or  condition  as  to  seaworthiness  at  the  commencement 
of  the  risk,  which  confessedly  is  annexed  to  voyage  polides,  or 
any  warranty  or  condition  as  to  seaworthiness,  is  annexed  to 
time  policies. 

In  the  common  law  of  England,  to  be  collected  from  these 
sources,  there  is  ample  authority  that  a  warranty  or  condition  of 
seaworthiness  at  the  commencement  of  the  risk  is  implied  in  all 
voyage  policies ;  whether  it  has  been  adopted  originally  from 
the  law  merchant,  or  implied  from  the  very  nature  of  the  con* 
tract  itself.  So  other  conditions  are  implied ;  as,  not  to  deviate 
from  the  usual  course  of  the  voyage, — to  commence  it  in  a 
reasonable  time,  —  to  disclose  all  material  circumstances;  and 

(a)  1  M.  &  W.  475. 
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the  non-perfornumce  of  these  conditions  avoids  the  polioy^  whe-  1S53. 
ther  it  arises  from  fraudulent  motives  or  not.  This  is  explained  Giaaoif 
at  length  in  the  more  accurate  report  of  the  judgment  of  the  v. 

Court  of  Exchequer  Chamber,  in  16  Queen's  Bench  Reports,  ^^^^^  Otheks. 
158.,  and  the  authorities  there  referred  to,  and  they  need  not  now  Opmioiu  ofAe 
be  repeated.  J^dget. 

It  is  undoubted  law  that  there  is  an  implied  warranty,  with 
respect  to  a  policy  for  a  voyage,  that  the  ship  should  be  sea- 
worthy at  the  commencement  of  the  voyage,  or  in  port  when 
preparing  for  it;  or  had  been  seaworthy  when  the  voyage  in- 
Bured  had  been  commenced,  if  the  insurance  is  on  a  vessel  already 
at  sea  for  the  voyage ;  which  voyage  being  commensurate  with 
the  risk  insured,  llie  warranty  is  compendiously  described  as  a 
warranty  of  seaworthiness  at  the  commencement  of  the  risk ; 
and  this  has  led  to  the  supposition  that  there  is  always  such  a 
warranty.  It  is  also  perfectly  clear,  that  in  our  law  there  is  no 
other  warranty  of  seaworthiness  in  a  voyage  policy,  than  that 
the  ship  is  seaworthy  at  the  commencement  of  the  voyage. 
There  is  no  warranty  in  the  law  of  England  that  the  vessel  shall 
continue  seaworthy  after  the  voyage  is  commenced ;  none,  that 
iht  crew,  if  originally  competent,  shall  continue  so ;  none  that 
the  vessel  shall  be  navigated  with  due  care  and  skill  during  the 
voyage ;  none,  that  pilots  shall  be  taken  on  board  at  proper 
places,  if  the  voyage  has  already  commenced,  unless,  perhaps, 
where  required  by  act  of  Parliament ;  none,  on  an  insurance 
for  one  voyi^e  out  and  home,  that  the  ship  shall  be  seaworthy 
on  her  return  voyage ;  althou^  these  might  all  be  very  reason- 
able conditions  to  be  imposed  on  the  assured  for  the  benefit  of 
the  underwriters,  and  which  have  been  by  law  and  custom  im- 
posed upon  American  underwriters;  for  in  all  these  respects  our 
hw  differs  from  tiie  law  of  the  United  States,  in  which  it  is  the 
acknowledged  rule,  that  the  assured  must  not  only  have  his 
vessel  seaworthy  at  the  commencement  of  his  voyage,  but  keep 
her  so,  so  far  as  depends  upon  himself,  during  its  continuance ; 
and  the  underwriters  are  discharged  from  any  loss  which  is  dis- 
tinctly shown  to  have  arisen  from  the  n^ligence  or  misconduct 
of  the  assured,  in  not  keeping  the  ship  in  a  perfect  state.  The 
authorities  are  cited  by  Mr.  Arnould  in  his  excellent  book  on 
losuraace,  voL  L  p.  666. 

The  only  warranty,  then,  as  to  seaworthiness  in  a  voyage 
policy,  recognised  by  our  law,  is,  accordmg  to  all  the  authorities, 
that  the  vessel  was  seaworthy  at  the  commencement  of  the  voy- 
age. But  it  is  equally  clear  that  there  is  no  satisfactory  deci- 
sion, dictum  of  a  judge,  or  authority  of  a  text  writer,  that  there 
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1858.        is  any  such  warranty  of  seaworthiness  at  the  commencement  of 

Gratoir        *^®  *®"^  ^^  ^  *™®  policy. 

V.  The  Court  of  Queen's  Bench  proceeded,  in  thar  jodgment 

▲kdOthsbs.    ^^  ^^^8  case,  on  two  suppositions;  first*  that  the  opinbnof  aU 

Opmwiuo/Ae  the  lawyeiB  in  modem  times  was  dear,  that  there  was  no  differ- 

Judge§.        gjj^  between  a  time  policy  and  one  for  a  particular  voyagei  ai 

to  the  implied  warranty  of  seaworthiness ;  and  that  the  same 

point  was  settled  by  the  case  of  Sadler  v.  IHxan  (a),  following 

that  of  HoUingswarth  v.  Brodriek.(b)     The  judgment  of  the 

Court  of  Exchequer  Chamber  states  the  grounds  for  holding 

that  the  Court  of  Queen's  Bench  was  mistaken  in  both  these 

respects. 

As  to  the  first,  the  judges  then  present  on  that  occasion  w^ 
not,  nor  am  I  now,  aware  of  any  such  prevailing  opinion  in  the 
profession ;  and  as  to  the  opinion  of  text  writers,  the  autho- 
rities cited  in  the  judgment  show  that  this  question  was  a 
matter  yet  unsettled.     Mr.  Amould,   after  stating  in  toL  I 
p.  411.  that  a  question  has  been  raised,  whether  the  extent  aod 
meaning  of  the  implied  warranty  is  the  same  in  a  time  as  a 
voyage  policy,  states  that  the  better  opinion  is  that  it  is,  bat 
that  the  question  will  afterwards  be  fully  discussed  by  him; 
and  in  p.  670.  proceeds  to  discuss  it,  and  intimates  his  notion  as 
to  time  policies  that  the  implied  warranty  is  that  the  ship 
should  be  seaworthy,  when  she  sails  under  the  policy  for  the 
voyage  or  course  of  navigation  on  which  it  is  contemplated  to 
employ  her  during  the  term;   and  what  that  voyage  is,  is  a 
matter  of  evidence.     This  is  not  the  same  proposition  as  tbt 
the  vessel  must  be  seaworthy  at  the  moment  that  the  term 
commences,  wherever  she  may  be,  but  quite  a  different  one. 
He  refers  for  that  position  to  the  case  of  Alexander  v.  I^ott, 
which  came  on  in  the  Court  of  Exchequer,  24th  January  1846| 
where  a  vessel  was  insured  for  twelve  months  from  the  date  of 
her  arrival  at  Sydney;  in  which  the  question  was  discussed 
whether,  when  the  vessel  sailed  on  her  intended  voyage  from 
Sydney,  she  should  not  be  seaworthy  for  that  voyage.    He 
says  the  Court  intimated  its  opinion  that  the  vessel  should  he 
seaworthy  for  the  voyage  then  intended ;  but  the  pleadings  did 
not  raise  the  question,  and  the  cause  was  sent  down  to  a  new 
trial,  with  power  to  amend  them,  in  order  to  raise  it ;  and  the 
cause  was  settled.     This  case  in  effect  decided  nothing ;  and  it 
was  so  little  the  subject  of  argument  at  the  bar,  that  I  have  no 
note  of  it,  though  I  have  of  all  cases  of  the  least  importance  at 
that  period. 

(a)  8  M.  &  W.  895.  (6)  7  A.  &  E.  40. 
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Mr.  Serjeant  Marshall^  vol.  L  p.  151.,  not  having  his  attention         1853. 
directed  to  the  distinction  between  time  and  other  policieB,  lays       gimom 
it  down  that  the  ship  insured  must  be  seaworthy  at  the  time  of  v. 

her  sailing,  not  at  the  commencement  of  the  risk;  and  the  late  ^,„^  othsbs. 
Mr.  Justice  JPark,  in  his  work  on  Insurance,  p.  450.,  states  the  Ojnnums  oftkM 
time  of  insurance  to  be  the  period  at  which  the  vessel  was  to  be  J^9^ 
seaworthy ;  certainly  an  inaccurate  proposition,  and  probably  not 
intended  to  be  so  understood;  as  one  of  the  authorities  cited  by 
him  refers  to  the  commencement  of  the  voyage,  and  the  other 
is  a  mere  illustration  of  Lord  Mansfield^  s,  in  Carters*  Boehm  (a), 
where  the  interest  in  a  fort  was  insured  for  time,  and  his  lord- 
ship said  that  the  utmost  that  could  be  contended  for  was,  that 
the  underwriter  trusted  to  the  fort  being  in  the  condition  in 
which  it  ought  to  be,  in  like  manner  as  it  is  taken  for  granted 
that  a  ship  insured  is  seaworthy ;  but  at  what  time  the  fort 
ought  to  be  in  that  state  was  quite  immaterial  upon  the  facts, 
as  in  the  opinion  of  the  Court  it  was  so  at  the  time  of  the  com- 
mencement of  the  term  insured,  and  at  the  time  of  making  the 
policy  the  fort  was  certainly  lost.  So  that  Lord  Mansfield 
never  could  have  meant  to  say  that  seaworthiness  was  necessary 
at  the  time  of  the  loss. 

Mr.  Phillips,  an  American  author  of  repute,  in  his  treatise 
on  Assurance,  vol.  i.  p.  328.,  does  not  appear  to  think  this  a 
settled  point  in  America.  He  refers  to  the  opinion  of  the  Ame- 
rican Chief  Justice  Sluiw,  who  says,  that  whether  the  rule  of 
seaworthiness  would  apply  when  the  ship  had  been  on  a  long  voy« 
age  was  a  matter  of  doubt ;  and  if  it  did,  it  must  be  understood 
with  great  latitude ;  Paddock  y.  Franklin  Insurance  Company,  (6) 

So  far,  therefore,  as  relates  to  the  opinion  of  the  text  writers, 
the  proposition  in  the  judgment  of  the  Court  of  Queen's  Bench 
is  by  no  means  made  out ;  nor  is  the  judgment  supported  by 
either  of  the  authorities  referred  to  as  deciding  the  question. 

In  the  first  case,  Hollingsworth  v.  Brodrick  (c),  the  plea  was, 
that  after  the  term  commenced,  and  before  the  loss,  the  vessel 
became  unseaworthy,  and  might  have  been  repaired  at  a  reason- 
able  expense ;  and  that  the  ship  remained  unseaworthy  at  the 
time  of  the  loss ;  and  the  Court  decided  that  plea  to  be  insuffi- 
dent,  being  of  opinion  that  a  state  of  unseaworthiness  during 
the  voyage  could  not  be  a  defence,  unless,  at  all  events,  it  was 
shown  to  be  the  cause  of  the  loss,  if  indeed  that  would  make 
any  difference  (as  it  would  not). 

Nothing  was  dedded  as  to  there  being  any  implied  warranty 
in  time  policies,  as  a  condition  precedent  to  the  policy  attaching, 

(a)  8  Burr.  1913.  (c)  7  A.  &  £.  40. 

(6)  11  Pickering,  227. 
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1853.         or  as  to  the  time  to  which  that  warranty  relates.     The  only  part 
Gibson        ^^  ^^®  ^^  bearing  upon  the  present  question  is  a  dictoni  of 
V.  Mr.  Justice  Patteaon  in  the  course  of  his  judgment,  '^  that  the 

AND  Othsu.    ui^plied  warranty  of  seaworthiness  is  satisfied  if  the  ship  is  sesr 
OpinumMofik^  worthy  at  the  commencement  of  the  risk,*"  and  that  he  does  Dot 
Jfidget.        it  tno^  of  any  distinction  on  account  of  the  risk  being  for 
time.**   But  the  learned  judge  was  evidently  speaking  with  refer- 
ence to  that  case,  in  which  the  question  was,  whether  there  was 
any  implied  condition  as  to  keeping  the  vessel  in  repair  after  the 
term  commenced ;  and,  if  it  meant  more  than  there  was  no  dif* 
ference  between  a  time  poUcy  and  a  voyage  policy  m  that 
respect,  and  that  there  was  a  warranty  or  implied  condition  of 
seaworthiness  at  the  commencement  of  the  term,  it  is  of  less 
weight,  because  that  question  was  quite  foreign  to  that  case, 
and  did  not  arise  at  all  in  it.     Nor  did  the  case  of  SadUr  x, 
Dixon  (a)  settle  that  point ;  on  the  contrary,  the  judgment  of 
the  Court  of  Exchequer  expressly  states  the  point  to  be  un- 
settled; and  it  decided  merely  that  the  implied  warranty  waaat 
least  not  moi*e  extensive  than  that  on  a  policy  on  a  voyage;  and 
that  if  there  was  no  contract  for  the  conduct  of  the  crew  in  one 
case,  there  was  none  in  the  other.     When  this  judgment  of  the 
Court  of  Exchequer  was  affirmed.  Lord  Chief  Justice  TuM  | 
used  some  expressions  which  were  contended  before  us  to  amount  { 
to  an  opinion,  that  the  implied  warranty  of  seaworthiness  %u 
the  same  in  a  time  and  a  voyage  policy,  and  applied  to  the  com- 
mencement  of  the  risk.     But  it  is  clear  from  the  context  that  no 
such  position  was  meant  to  be  positively  laid  down ;  but  onl; 
that  the  obligation  of  the  assured  on  a  time  policy  was,  after  the 
policy  attached,  not  more  extensive  than  that  on  a  voyage  policT, 
and  did  not  require  the  assured  to  ke^p  the  vessel  in  a  seawortbj 
state.     The  period  to  which  the  warranty  of  seaworthiness  at* 
tached  was  wholly  immaterial  in  that  case. 

The  only  other  case  cited  before  your  lordships  was  that 
Hicki  V.   Thornton.  (&)     That  was  a  decision  of  Lord  Cbiei! 
Justice   Gibba  at  Nisi  Prius,  in  a  trial  on  a  time  policy  on  a 
whaling  voyage,  with  liberty  of  cruizing  for  prize ;  and  he  held 
that  it  was  enough  to  satisfy  the  implied  warranty  of  seawortBi 
nessif,  at  the  conmiencement  of  the  time,  the  ship  had  a  crew  £ 
for  one  of  the  purposes,  though  unfit  for  the  other. 

It  may  be  inferred  from  the  fact  of  Chief  Justice  (fiUl| 
leaving  that  case  to  the  jury,  that  he  thought  that  there  ira? 
a  time  policy  an  implied  warranty  or  condition  of  seaworthin 
of  some  sort,  at  the  commencement  of  the  term  for  which  t 

(a)  5  M.  &  W.  205.,    8  M.  &  W.  895.  (d)  Holt's  N,  P.  C  ^ 
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ship  was  insured.    But  the  facts  may  not  have  made  it  neces-         isga, 
sary  for  him  to  give  that  question  much  consideration,  as  the        ciBgov 
plaintiff  was  likely  to  succeed  even  if  there  was  such  a  war-  v- 

ranty ;  and  at  all  events  it  was  no  more  than  a  Nisi  Prius  opi-    ^,„>  others. 
nioo ;  and  as  the  decision  was  in  favour  of  the  plaintiff,  and  the  Opiniatu  o/thf 
propriety  of  it  could  not  be  questioned  by  a  motion  for  a  new       -M?**^ 
trial,  it  is  of  much  less  weight. 

In  this  state  of  the  dicta  and  decisions,  on  the  subject  of  war- 
ranties of  seaworthiness  on  time  policies  (and  these  are  all),  it 
is  impossible  to  say  that  they  supply  satisfactory  proof,  that  there 
u  any  warranty'  of  seaworthiness  at  the  time  of  the  commence- 
ment of  the  term.  The  decisions  distinctly  show  that  there  is 
none,  that  the  ship  is  to  continue  seaworthy  for  the  term.  In 
truth  there  is  only  one  Nisi  Prius  decision  in  support  of  the 
proposition,  that  there  is  such  a  warranty  as  to  the  commence- 
ment of  the  term.  From  the  course  the  cause  took  it  could  not 
be  afterwards  questioned ;  and  the  dicta  referred  to  are  explained 
by  the  context,  or  extra-judicial.  It  lies  upon  those  who  seek 
to  add  another  condition  to  a  written  contract,  not  expressed, 
where  there  is  no  evidence  of  usage  of  trade,  to  show  that  the 
law  implied  it.  These  authorities  are  of  themselves,  in  my 
judgment,  quite  inadequate  for  such  a  purpose. 

If,  however,  precisely  the  same  principle  applied  to  both  the 
case  of  a  voyage  and  a  time  policy,  if  they  were  exactly  ana- 
logous in  this  respect,  less  positive  authority  might  be  required ; 
and  it  might  be  thought  that  these,  at  best  slender  authorities, 
would  be  sufficient.  Perhaps  even  without  them  such  a  condi- 
tion might  be  implied  if  the  cases  were  similar ;  but  they  cer- 
tainly are  not.  In  a  voyage  policy  the  owner  of  a  ship  has, 
generally  speaking,  the  power  to  make  the  ship  seaworthy  at  the 
commencement  of  the  voyage.  In  the  ordinary  course  of  navi- 
gation he  always  does  so  for  his  own  sake ;  he  is  bound  to  do  so 
for  the  safety  of  his  crew,  and  for  the  safety  of  the  cargo  placed 
on  board ;  he  contracts  with  every  shipper  of  goods  that  he  will 
do  80.  If  the  shipper  of  goods  be  the  assured,  he  has  a  right 
to  expect  a  seaworthy  ship,  and  may  sue  the  shipowner  if  he  has 
not.  Hence  the  usual  course  being,  that  the  assured  can  and 
inay  secure  the  seaworthiness  of  the  ship  either  directly  if  he 
be  the  owner,  or  indirectly  if  he  be  the  shipper,  it  is  by  no 
means  unreasonable  to  imply  such  a  contract  in  a  policy  on  a 
ship  on  a  voyage,  and  so  the  law  most  clearly  has  implied  it. 

It  may  happen,  indeed,  in  some  cases,  that  from  the  want  of 
proper  materials,  of  skilful  artizans,  of  proper  docks  in  the  port 
of  outfit,  of  sufficient  funds  or  credit,  or  from  the  hidden  nature 
of  defects,  the  owner  may  not  be  able  to  fulfil  the  duty  of 

J}  D     i 
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18^3.         making  the  Bbip  BesLworthj  at  the  commencement  of  the  vojage; 

Gibbon       ^"^  ^^^  ^^^  cannot  regard  these  exceptional  cases,  **Ad  ea  qua 

V.  frequentius  acciduntjura  adaptantur;^  and  it  wisely,  therefore, 

AND  Othbu.    1^7^  down  a  general  rule,  which  is  a  most  reasonable  one  in  the 

Opiiuom»qfth£   vast  majority  of  voyage  policies,  that  the  assured  impliedly  con- 

Jitdget.  tracts  to  do  that  which  he  ought  to  do  on  and  before  the  com- 
mencement of  the  Toyage ;  that  is,  to  make  the  ship  seaworthy 
at  the  commencement  of  it,  and,  in  part,  quoad  hocy  in  the  pre- 
paration for  it.  The  contract  contained  in  the  policy  imposes 
on  him  no  duties  which  were  not  incumbent  on  him  before. 
But  how  different  is  in  general  the  case  of  one  who  insures  for 
a  time  I  He  does  not  necessarily  know  the  position  of  his  ves- 
sel at  the  commencement  of  the  term ;  if  the  term  commences 
whilst  the  vessel  is  absent  from  a  port,  he  cannot,  generally 
speaking,  cause  her  thus  to  be  repaired ;  and  no  care,  or  ex- 
pense of  himself  or  agent,  could  secure  that  object.  The  ship 
may  have  lost  her  anchor  or  sails  or  rudder,  part  of  her  crew 
may  have  deserted,  or  be  dead  of  nudignant  fever.  All  these 
deficiencies,  generally  speaking,  are  such  that  no  care  or  ex- 
pense could  have  prevented  or  cured.  How  unreasonable,  then, 
would  it  be  for  the  law  to  hold,  that  there  was  in  every  case 
added  to  a  policy,  which  is  silent  on  the  subject,  a  conditioo, 
which,  in  most  cases,  it  would  be  impossible  for  the  assured  to 

fulfil ! 

These  connderations  render  a  time  policy  essentially  different 
from  one  on  a  ship.  It  is  a  powerful  argument  against  imply- 
ing a  condition  of  seaworthiness  by  a  party  who  generally  l^s 
it  not  in  his  power  to  fulfil  it ;  nor  is  it  a  satisfactory  argument 
that  it  ought  to  be  implied  in  all  cases  where  it  actually  is  in  the 
power  of  the  party  to  do  so,  for  the  law  usually  acts  by  general 
rules,  and  the  maxim  which  I  have  quoted  is  clearly  appli- 
cable. 

Nor  is  it  an  answer  to  say  that  a  more  liberal  construction  of 
the  term  *'  seaworthy  ^  in  time  policies  might  obviate  this  ob- 
jection, and  that  a  different  degree  of  seaworthiness  is  sufficient 
for  the  completion  of  a  voyage  already  begun,  than  would  be 
necessary  for  the  entire  voyage ;  that  a  ship  which  was,  in  the 
commencement  of  the  voyage,  perfectly  seaworthy  in  respect  of 
the  state  of  her  hull,  equipment,  and  stores,  would  be  still  sea- 
worthy for  this  purpose,  though  in  the  middle  of  the  voyage, 
when  the  time  policy  should  attach,  her  hull  had  suffered  by 
wear  and  tear,  her  stores  been  diminished,  or  equipment  dete- 
riorated ;  for  she  still  might  be  reasonably  capable  of  perform- 
ing the  rest  of  the  voyage.  Doubtless  this  is  true,  but  any 
laxity  of  the  term  **  seaworthy"  would  not  provide  for  the  cases 
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of  losses  of  the  anchors,  rudder,  or  masts,  or  sails,  or  crew,  or         1853. 
of  irreparable  sea  damage,   after  incurring  which   no    vessel        ^  • 
could,  in  the  most  loose  interpretation  of  the  term,  be  considered  v. 

as  seaworthy.  aJ'c^^ 

I,  therefore,  come  to  the  conclusion,  from  these  premises,  o^wuoim  ©/"rt* 
that  there  is  not  in  the  case  of  a  time  policy  an  implied  war-  Judget. 
ranty  or  condition  that  the  vessel  was  seaworthy  at  the  com-> 
meocement  of  the  term  insured.  I  feel  no  doubt  that  this  covkf 
dition  cannot  be  implied.  I  am  equally  clear  that  there  is  no 
ioiplied  warranty  or  condition  that  the  ship  insured  shall  be 
seaworthy  at  the  date  of  insurance..  There  is  a  total  absence  of 
all  authority  for  this,  if  I  except  the  part  I  have  already  quoted 
from  Mr.  Justice  ParKa  book,  and  which  is,  for  the  reason 
above  given,  evidently  an  unintentional  inaccuracy  of  expres- 
sion ;  and,  indeed,  the  expression  in  this  policy,  *^  lost  or  not 
lost,"  which  means  lost  or  not  lost  when  the  policy  was  effected, 
totally  excludes  all  idea  of  an  implied  warranty  or  condition 
that  the  ship  r/as  then  seaworthy. 

Two  other  cases  of  implied  warranty  or  condition  of  sea- 
worthiness may  be  suggested  in  which  there  is  more  doubt. 
One,  that  the  ship  was  seaworthy  at  the  commencement  of  the 
voyage,  of  which  the  time  insured  by  the  time  policy  was  part ; 
as,  for  instance,  if  the  ship  sailed  on  the  1st  June,  1850,  on  a 
Toyage  from  Liverpool  to  the  East  Indies  and  China  and  back, 
a  voyage  which  might,  probably,  last  two  years,  and  the  time 
policy  being  meant  to  cover  part  of  that  voyage  was,  from  the 
Ist  June,  1850,  to  the  1st  June,  1851,  would  there  be  any  im-* 
plied  warranty  or  condition  that  the  ship  was  seaworthy  when 
she  suled  from  Liverpool  ?  Would  there  be  any  if  the  time 
policy  expressly  stated  on  the  face  of  it,  that  the  time  was  part 
of  that  voyage,  as,  for  instance,  that  the  ship  was  insured  from 
the  1st  June,  1850,  to  the  1st  June,  1851,  on  a  voyage  from 
Liverpool  to  the  East  Indies  and  China  and  back  ?  Upon  this 
question  I  cannot  answer  your  lordships  with  so  much  con^^ 
fidence  as  upon  the  other.  My  opinion  might  possibly  be  qua- 
lified, or  altered,  by  a  more  solemn  argument,  where  those  were 
the  questions  upon  which  the  decision  was  to  turn ;  but  I 
answer  them  by  saying,  that  it  seems  to  me  that  there  is  no 
warranty  in  either  case,  for  this  short  reason,  because  I  cannot 
find  any  satisfactory  authority  in  the  law  of  England  for  an- 
nexing such  an  implied  condition  or  warranty  to  a  written  in- 
surance, which  prvmA  facte  contains  all  the  terms  upon  which 
the  parties  contract,  though  there  is  much  more  reason  for  im-» 
plymg  such  a  contract  than  one  of  seaworthiness  at  the  com-^ 
mencement  of  the  term,  inasmuch  as  it  was  competent,  generally 
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1853.  speaking,  for  the  assured  to  secure  the  perfonnanoe  of  snch  a 
coDdition,  a  condition  of  seaworthiness  at  the  ccMnmenoement 
of  the  Toyage,  and  in  the  ordinary  course  of  navigation,  he 
would  do  so. 

Opmiomaofths  ^hc  absoDce  of  thesc  implied  warranties  will  not  practically 
Jwl^  be  attended  with  the  mischief  which,  it  is  said,  thej  are  calculated 
to  prevent.  In  cases  in  which  the  assured  wilfully  permits  the 
ship'  to  sail,  or  knows  that  she  has  sailed,  on  the  voyage  of 
which  the  time  policy  covers  part,  in  an  unseaworthy  state,  the 
insurance  would  be  void  on  the  ground  of  the  concealment  of  a 
material  circumstance,  and  this  will  prevent  the  frequency  of 
such  an  occurrence ;  and  in  all  cases  in  which  the  underwriter 
wishes  to  be  secure  against  such  a  contingency,  he  may  take 
care  to  provide  for  it  in  the  policy  by  introducing  a  warranty 
of  seaworthiness  at  the  comnoencement  of  the  risk  or  voyage, 
which,  however,  would  lead  to  a  diminution  of  the  premium. 

The  answers  to  the  three  first  questions  will  lead  your  lord- 
ships to  conclude,  that  my  answer  to  the  last  question  is,  that 
the  plea  is  clearly  bad.  The  plea  is  in  these  terms :  —  **  And 
for  a  further  plea  as  to  the  said  first  count  of  the  said  declara- 
tion, the  said  defendant  says,  that  the  uid  ship  or  vessel  in  the 
sud  declaration  mentioned  was  not  at  the  time  of  the  commence- 
ment of  the  said  risk  in  the  said  policy  of  insurance  mentioned, 
nor  at  the  making  of  the  said  insurance,  nor  on  the  said  25th  day 
of  September  in  the  year  of  our  Lord  1843,  in  the  said  declaration 
mentioned,  seaworthy,  or  in  a  fit  and  proper  condition  safely  to 
go  to  sea,  but  on  the  contrary  thereof  was  wholly  unseaworthy; 
and  this  the  said  defendant  is  ready  to  verify."  The  meaning 
of  the  term  *'  commencement  of  the  risk,"  clearly  is  the  com- 
mencement of  the  risk  which  the  underwriters  are  to  take  on 
themselves,  the  commencement  of  their  liability ;  that  is,  the 
commencement  of  the  term  of  insurance.  If  there  was  no  im- 
plied contract  or  condition  of  seaworthiness  at  the  commence- 
ment of  the  risk  or  term  (which  is  the  same  thing),  there  was 
none  of  seaworthiness  on  the  25th  September,  and  certainly 
none  of  seaworthiness  at  the  date  of  the  policy ;  for  the  policy 
is  <^lost  or  not  lost."  Therefore,  it  is  utterly  immaterial, 
whether  the  ship  was  seaworthy  or  unseaworthy  at  any  of  these 
periods,  and  the  plea  is  clearly  bad. 

LoBD  Cbiew  Loed  Chief  Babon  Pollock.  Adverting  to  the  record 
Pollock,  and  proceedings  in  this  case,  I  am  of  opinion  that  the  policy  is 
not  subject  to  any  implied  condition  or  warranty  that  the  ^ip 
was  seaworthy.  This  is  the  plain  obvious  meaning  of  the 
language  used  by  the  contracting  parties,  looking  to  the  policy 
alone.     There  is  no  such  condition  or  warranty  to  be  found  in 
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the  policy  itself.     The  use  of  the  epithet  ^'good''  applied  to         1858. 
the  ship  conTeys  no  such  warrauty,  as  has  been  already  observed        Oiasoar 
by  more  than  one  of  my  learned  brothers*    And  apart  from  any  v« 

other  consideration  dehors  the  policy^  this  is  in  my  judgment  the  ^||,>  orBBms, 
constniction  which  a  court  of  law  ought  to  put  upon  the  contract  OpinUma  ^A^ 
entered  into  between  the  parties.  It  is  a  contract  of  indemnity  -^x^* 
against  certain  perib  to  which  the  ship  may  be  exposed.  Any 
fraud,  or  any  concealment  of  any  matter  material  for  the  con- 
sideration of  the  underwriter,  would  vitiate  the  contract.  But 
it  contains  no  condition  or  warranty  as  to  the  state  of  the  vessel, 
as  to  which  it  is  to  be  assumed  that  the  assured  knew  no  more 
than  the  underwriter ;  for  if  he  did,  and  it  were  material,  he 
would  be  bound  to  communicate  it.  The  arguments  in  favour 
of  the  opposite  conclusion,  viz.  that  there  is  some  condition  or 
warranty  of  seaworthiness,  are  plausible,  and  at  first  «ght  not 
without  apparent  force ;  but  I  think  they  are  not  sound.  As 
far  as  they  are  founded  upon  the  public  advantages  of  such  a 
condition,  and  its  tendency  to  protect  the  lives  and  secure  the 
property  of  those  who  embark  in  marine  adventures,  I  think 
they  ought  not  to  influence  our  judgment.  Our  duty  is  to 
expound  contracts  according  to  the  lawful  intentions  of  the 
parties  who  make  them,  expressed  by  the  language  they  have 
used ;  and  we  are  not  at  liberty  to  insert  or  imply  a  condition 
of  seaworthiness  (on  account  of  what  we  may  deem  to  be  its 
general  importance  or  its  beneficial  public  results),  unless  we 
are  satisfied  that  such  was  the  undoubted  meaning  of  the  con* 
tracting  parties.  But  as  far  as  they  are  founded  on  the  es- 
tablished and  now  recognised  usage,  custom,  or  practice,  which 
has  obtained  among  merchants  and  underwriters  in  all  voyage 
polides,  that  there  is  an  implied  condition  of  seaworthiness,  the 
opposing  arguments  are  entitled  to  careful  examination  and 
attentive  connderation.  It  is  urged  that,  as  in  all  polictee  of 
insurance  for  a  voyage  there  is  such  a  condition  or  warranty, 
therefore  there  ought  to  be,  and  it  most  be  implied  that  there 
is,  some  such  condition  in  a  policy  for  time.  Ko  doubt,  in  the 
ordinary  contract  of  insurance  for  a  voyage,  there  is  an  implied 
condition  or  warranty  that  the  ship  was  seaworthy  when  she 
sailed,  if  the  voyage  has  begun ;  or  shall  be  rendered  seaworthy 
before  she  sails,  if  the  voyage  has  not  begim ;  and  this  condition 
is  implied,  whether  the  insurance  be  on  ship  or  on  goods.  And 
if  the  case  were  put  of  an  ordinary  insurance  for  a  voyage 
enlarged  into  an  insurance  for  time,  beginning  the  adventure  or 
risk  with  the  sailing  on  a  certain  voyage  from  a  given  port,  and 
continuing  for  a  given  time,  I  should  think  there  would  be  in 
such  a  case  an  implied  condition  that  the  ship  was  seaworthy  at 
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1853.         the  time  of  her  siuling  on  the  voyage;  and  I  shonld  oondade 
GnMON       ^^^^  ^^^  commencement  of  the  risk  by  the  sailing  on  the  voyage 
V.  was  introduced  with  the  very  object  of  thereby  creating  the 

D  Omu.  i<°pl!^  condition.  So  if  such  were  the  original  terms  of  the 
OpmUmMt^iht  policy,  that  is,  if  a  time  policy  conunenced  not  with  a  day 
Jfidget.  certain,  but  with  the  sailing  of  the  ship  on  a  particular  voyage, 
the  risk  to  be  continued  for  a  time  certain,  and  not  merely  to 
the  end  of  the  voyage,  I  think  it  might  reasonably  be  contended 
without  any  special  words  of  contract,  that  the  known  and  es- 
tablished condition  of  seaworthiness  at  the  commencement  of 
the  voyage  ought  to  be  imported  into  or  implied  in  such  a 
policy.  Now,  considering  that  time  policies  have  been  to  some 
extent  introduced  instead  of  voyage  policies,  the  latter  having 
always  some  reference  to  some  condition  or  warranty  of  sea- 
worthiness, it  is  a  very  plausible  sn^estion  that  those  who 
enter  into  contracts  or  policies  for  time,  must  have  some  refer- 
ence to  some  condition  or  warranty  of  seaworthiness^  either  at 
the  conmiencement  of  the  risk,  or  at  the  date  of  the  contract, 
or  at  the  conmiencement  of  the  voyage,  or  at  some  antecedent 
period.  But  it  appears  to  me  to  be  so  difficult  to  frame  any 
condition  or  warranty  that  shall  in  all  cases  (perhaps  in  any)  be 
analogous  or  equivalent  to  the  well  known  condition  or  war- 
ranty in  a  voyage  policy,  that  I  think  we  are  not  justified  in 
making  a  contract  for  the  parties  which  they  have  not  made 
for  themselves ;  even  if  we  had  more  certainty  than  I  think  we 
possess,  that  the  contract  in  the  new  form  was  made  with  some 
reference  to  the  long  established  condition  or  warranty  which 
no  doubt  exists  in  the  old  form.  The  condition  or  warranty  of 
seaworthiness  in  a  voyage  policy  has  been  long  established  and 
settled.  The  assured,  in  addition  to  the  total  absence  of  all 
fraud,  which  the  law  requires  in  all  contracts,  in  addition  to  the 
fairest  and  fullest  communication  of  every  material  circumstance 
that  can  affect  the  risk  or  contract  which  is  not  required  in  all 
commercial  dealings,  is  bound  by  an  implied  condition  or  war- 
ranty that  the  ship  was  seaworthy  at  the  time^f  her  sailing,  or 
shall  be  rendered  so  before  she  sails ;  and  he  is  bound  by  this 
condition,  though  he  may  have  no  means  of  knowing  the  &ct 
one  way  or  the  other,  and  may  have  little  or  no  personal  control 
over  the  matter,  which  is  generally  the  case  in  a  policy  on 
goods;  and  the  question  is.  Does  this  implied  condition  apply 
to  a  policy  for  time  ?  A  policy  which  takes  up  the  vessel  in 
port  or  at  sea,  employed  or  unemployed,  earning  a  freight  or 
seeking  a  cargo,  undergoing  repairs,  or  encountering  a  storm ; 
a  policy  which  would  no  doubt  attach  to  the  vessel  if  sho 
existed  as  a  ship,  though,  abandoned  by  the  crew  to  save  their 
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lives,  she  were  speedily  about  to  founder  in  the  open  sea,  or  to         1853. 
perish  on  a  rocky  shore.     Now,  what  condition  or  warranty  of       gdmon 
seaworthiness  can  be  presumed  or  implied  in  such  a  contract  as  »• 

this  is,  applying  to  and  attaching  under  such  a  variety  of  circum-    ^^^j,  Othsbs. 
stances?     Can  it  be  a  condition  or  warranty  of  seaworthiness  OpmioMo/tht 
at  the  time  of  entering  into  the  contrcLctf      In  pursuing  this        •^«^^- 
inquiry,  if  the  condition  implied  in  a  voyage  policy  be  the 
ground  and  foundation  of  the  argument  that  we  ought  to  and 
must  imply  such  a  condition  in  a  time  policy,  we  must  follow 
the  analogy  strictly.     We  are  not  at  liberty  to  mould  it  and 
fashion  it,  to  contract  or  expand  it,  as  we  may  think  reasonable, 
and  adapt  it  to  any  varying  circumstances  that  may  come  before 
us.    Now,  in  a  voyage  policy,  it  is  quite  clear  that  there  is  no 
condition  or  warranty  of  seaworthiness  at  the  time  of  entering 
into  the  contract*     In  a  case  of  a  voyage  policy,  the  vessel  at 
the  time  of  the  contract  may  have  encountered  perils  which 
have  rendered  her  utterly  unseaworthy ;  nay,  she  may  already 
have  been  lost.      The  analogy  of  a  voyage  policy  therefore 
cannot  justify  our  implying  a  condition  or  warranty  of  sea- 
worthiness  at  the  time  of  entering  into  the  contract      But 
can  we  imply  such  a  condition  with  reference  to  the  time 
when  the  liability  of  the  underwriters  commenced ;   that  is, 
the  commencement  of  the  time  during  which  the  contract  of 
indemnity  is  to  last  ?     Here  again  all  analogy  faik.     Put  the 
case  of  a  voyage  policy  of  this  sort.     A  ship  is  known  to  have 
sailed  on  the  1st  of  January  on  a  voyage  to  the  East  Indies. 
Oq  the  1st  of  February  the  owner  proposes  to  insure  her,  but 
only  from  that  day,  for  the  remiunder  of  the  voyage,  taking 
upon  himself  the  risk  of  antecedent  loss  or  damage.     Or,  a 
similar  case  may  be  put  of  the  expression  '^  lost  or  not  lost," 
being  left  out  of  the  policy.     In  such  a  contract  there  would  be 
an  implied  condition  that  the  vessel  was  seaworthy  on  the  1st 
of  January,  when  she  sailed  on  the  voyage ;  but  not  that  she 
was  seaworthy  on  the  1st  of  February,  when  the  underwriter's 
risk  would  commence.     As,  therefore,  the  analogy  of  a  voyage 
policy  will  not  justify  our  implying  such  a  condition  or  war- 
ranty at  the  date  of  the  contract  or  the  commencement  of  the 
risk,  it  seems  to  me  that  the  only  form  of  condition  or  warranty 
that  can  with  any  semblance  of  reason  be  even  suggested  is, 
that  the  vessel  was  seaworthy,  not  at  the  time  of  the  making  of 
the  contract,  nor  at  the  time  of  the  risk  commencing,  but  at 
some  antecedent  period,  viz.  at  the  conomencement  of  some 
voyage,  either  that  on  which  the  vessel  may  be  then  sailing 
when  the  contract  is  made,  or  that  on  which  she  was  sailing  at 
the  coDunencement  of  the  risk,  or  the  last  antecedent  voyage, 
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1%S9,        or  the  next  Bocceeding  voyage,  or  all  or  anj  of  them.    Bat 
GiMoir       ^^^  ^^^^  ^^y  ^^  these  mo^s  of  implying  a  condition,  even  if 
9.  they  could  be  derived  by  analogy  from  a  voyage  policy  (which, 

Ain>  Onma.  ^  think,  they  cannot)  be  implied  to  vessels  employed  in  such 
C^miMMo^Ohe  short  voyages  as  from  Dover  to  Cahus ;  or  to  vessels  regularly 
Jmfff99.  sailing  between  any  two  pcnrts  but  a  few  miles  distant  from 
each  other ;  or  engaged  in  a  whaling  voyage,  which  may  last 
for  years,  though  a  time  policy  is  allowed  to  endure  (or  one 
year  only ;  or  to  a  ship  that  has  been  insured  for  time,  and  for 
time  only,  during  the  whole  period  of  her  existence?  What 
voyage,  in  such  cases,  can  be  selected,  at  the  commencement  of 
which  we  can  imply  a  condition  or  warranty  of  seaworthiness? 
Or,  is  there  such  a  condition  as  to  every  fresh  voy^ecom- 
menoed  by  the  vessel  during  the  time  ?  This,  however,  cannot 
be,  for  no  such  condition  or  warranty  arises  as  to  aubsequent 
sailings  in  the  case  of  a  voyage  policy.  For,  if  a  ahip  be 
insured  for  several  voyages  in  succession,  all  as  one  adventure, 
as  if  a  ship  be  insured  on  a  voyage  from  London  to  China, 
from  China  to  Calcutta,  and  thence  back  again  to  London, 
with  the  power  to  make  and  the  possibility  of  making  seTcral 
intermediate  voyages,  in  such  a  case  it  is  quite  sufficient  that 
the  vessel  was  seaworthy  when  she  sailed  from  London,  the 
commencement  of  the  whole  adventure;  and  her  becoming 
vneeaworthy  afterwards  and  siuling  in  that  condition  from  an 
intermediate  poit  is  no  breach  of  the  condition  or  warranty. 
To  try  the  conclusion  to  be  drawn  from  this  with  reference  to 
time  pc^icies,  let  me  put  the  case  of  a  ship  insured  for  time 
from  the  1st  of  January  1851  to  the  3l8t  of  December  1851, 
both  days  inclusive,  and  sailing  on  the  13th  of  December 
1851  on  a  voyage  from  London  to  the  Cape  of  Gtx>d  Hope; 
and  then  at  the  end  of  the  year  a  fresh  policy  for  another  year 
is  effidcted  with  the  mme  or  other  underwriters ;  in  the  case  of 
the  same  nndwwriters,  would  there  be  in  the  new  policy  a  con- 
dition or  warranty  of  seaworthiness  at  the  time  of  sailing  on  the 
voyage  to  the  Cape  of  Grood  Hope,  there  being  no  such  con- 
dition in  the  old  policy  ?  It  appears  to  me  very  clearly  not ; 
and  if  so,  neither  would  there  be  with  a  different  underwriter, 
otherwise  the  same  contract  in  words  would  have  a  different 
meaning,  acccM^ling  as  it  might  be  made  with  the  same  or  with 
different  underwriters. 

The  result  of  all  this  satisfies  my  mind  that  an  insurance  for 
time  is  wholly  irrespective  of  seaworthiness  at  any  time  what- 
ever, and  is  effected  merely  on  the  footing  of  its  being  without 
fraud,  in  perfect  good  faith,  and  with  the  fullest  oommunicaticMi 
of  all  material  circumstances.     The  truth  is,  the  substance  of 
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the  implied  condition  in  a  voyage  policy  is  that  at  the  com-         1853. 
mencement  of  the  voyage  insured  the  ehip  was  or  shall  be  sea-        gibbom 
worthy ;  and  there  is  no  condition  with  reference  to  any  ante^  «. 

cedent  or  subsequent  time,  period,  or  event*     If,  therefore,  an    ^^^  Othus. 
insurance  be  eflPected  for  time  only,  without  reference  to  any  Opinuma  ofM 
voyage  at  all,  I  do  not  see  how  a  court  of  law  can  imply  any       •/«<^«* 
condition  whatever  of  seaworthiness.     And  we  must  not  over- 
look this,  that  it  may  be  that  this  form  or  mode  of  insuring  has 
been  adopted  for  this  very  reason ;  that  thereby  the  assured 
gets  rid  of  a  condition  or  warranty  relating  to  a  matter  of  which 
he  may  have  no  knowledge  whatever,  and  over  which  he  may 
have  a  very  imperfect  oontroL 

On  the  subject  of  the  authorities  I  entirely  concur  with  the 
judgment  delivered  by  my  brother  Parke  in  the  court  below* 
This  point  has  never  yet  been  decided ;  and  so  it  was  admitted 
by  the  counsel  at  your  lordships'  bar.  It  is  a  mistake  to  sup- 
pose that  there  has  been  any  decision  at  all  binding  on  a  court 
of  law  as  an  authority  on  the  subject,  though  there  may  have 
been  expressions,  obiter  dicta,  on  the  subject,  entitled  to  great 
respect,  which  already  have  been  stated  by  my  learned  brothers 
who  have  preceded  me. 

We  are  then  at  perfect  liberty,  and  indeed  it  is  our  duty,  to 
consider  the  question  upon  principle ;  and  I  have  endeavoured 
to  state  the  grounds  upon  which  I  have  arrived  at  the  conclu- 
sion, that  my  answer  to  your  lordships'  first  three  questions  is, 
that  in  this  case  the  policy  is  not  subject  to  any  implied  con- 
dition or  warranty  of  seaworthiness  of  any  description  whatever; 
and,  therefore,  my  answer  to  the  last  question  must  be,  that  the 
plea,  which  is  founded  on  a  supposed  implied  warranty  or  con- 
dition of  seaworthiness,  is  not  valid  in  law,  and  is  no  answer  to 
the  action. 

Lo&D  St.  Leonards    now  moved  the  judgment    of  the       June  3. 

Hoase  as  follows  :  —  Judgment 

In  this  case  the  question  arose  on  a  time  policy  on  a  ship. 
The  policy  was  dated  in  November,  1843 ;  and  the  assurance  was^ 
'*lost  or  not  lost  in  port  and  at  sea,  in  all  trades  and  services 
whatsoever  and  wherever  during  twelve  months,  commencing 
on  the  25th  of  September,  1843." 

The  record  does  not  show  under  what  circumstances  the  as- 
surance was  effected,  nor  where  the  ship  was  when  the  policy 
was  issued.  It  was  assumed  in  the  argument  that  she  was  on 
her  voyage ;  the  risk  was  to  commence  as  from  a  day  past.  In 
a  voyage  policy,  where  the  contract  shows  the  nature  of  the  ad- 
venture from  which  the  intent  of  the  parties  may  be  collected, 
the  law  implies  a  condition  of  seaworthiness  to  perform  the 
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voyage.  This  has  long  been  a  settled  rule ;  but  no  such  nde 
has  prevailed  in  regard  to  time  policies.  The  Court  of  Queen's 
Bench  in  this  case  held,  that  the  implied  warranty  extended  to 
time  policies,  as  well  as  to  policies  for  a  voyage ;  and  that  the 
period  to  which  the  warranty  applied  was  when  the  risk  at- 
tached. Upon  error  in  the  Exchequer  Chamber  that  judgment 
was  reversed. 

The  learned  judges  whose  opinions  were  delivered  to  the 
House  differed  in  opinion ;  but  seven  of  those  learned  persona 
supported  the  view  taken  by  the  Court  of  Exchequer  Chambo', 
whilst  only  two  were  of  the  contrary  opinion.  The  opinions  of 
the  majority  of  the  judges  is  that  which  I  entertained  at  the  dose 
of  the  ai^ument ;  and  it  has  not  been  shaken  by  the  arguments 
of  the  two  learned  judges  who  supported  the  view  taken  by  the 
Court  of  Queen's  Bench,  for  whose  opinions,  nevertheless,  I 
entertain  great  respect 

Your  lordships  cannot  imply  a  condition  in  this  casc^  where 
there  is  nothing  on  the  face  of  the  contract  to  warrant  it. 

Assuming  the  ship  to  be  on  a  voyage,  all  analogy  fails  between 
the  case  of  a  voyage  policy  and  a  time  policy ;  and  the  very 
argument  in  this  case  proves  that  seaworthiness  is  not  an  im- 
plied condition  in  a  time  policy,  warranted  by  custom  and 
aUowed  by  law. 

Neither  party  can  be  supposed  to  have  known  the  state  of 
the  ship  when  the  risk  commenced ;  and,  therefore,  it  will  be 
unreasonable  to  imply  a  condition  of  seaworthiness  at  that 
period. 

In  the  case  of  a  policy  for  a  voyage,  the  condition  implied  is 
that  she  is  seaworthy  at  the  commencement  of  the  voyage ;  not 
that  she  shall  continue  so.  If,  therefore,  a  time  policy  upon  a 
ship  on  a  voyage  were  to  be  held  to  be  subject  to  an  implied 
condition  in  analogy  to  the  other  case,  it  would  seem  to  follow 
that  the  underwriter  who  undertook  to  indemnify  the  assured 
from  the  period  named  must  take  the  risk  of  the  state  in  which 
the  ship  then  is.  A  voyage  policy  would  have  covered  the 
voyage,  and  any  unworthiness  during  the  voyage  would  not  have 
affected  the  policy ;  and  a  time  policy  effected  during  the  voyage 
should,  I  think,  at  all  events  be  held  to  cast  the  risk  on  the 
underwriter;  just  as  he  must  have  borne  it  at  the  period  in 
question  imder  a  voyage  policy. 

Analogy  could  not  be  carried  further,  if  even  the  contract  for 
time  showed  that  the  ship  was  on  a  particular  voyage. 

It  was  admitted  in  argument  that  the  wear  and  tear  of  the 
ship  on  her  voyage,  previously  to  the  commencement  of  the  risk, 
must  be  allowed  for  in  the  implied  condition  of  the  seaworthi- 
ness ;  but  where  is  the  line  to  be  drawn  ? 
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If  the  assured  was  guilty  of  any  fraud  or  concealment  that 
would  of  itself  avoid  the  policy,  and,  therefore,  the  condition 
contended  for  In  time  policies  is  not  necessary  to  guard  against 
fraud  or  concealment. 

If  the  ship  was  lost  after  the  commencement  of  the  risk,  viz. 
the  25th  September,  1843,  and  before  the  date  of  the  contract, 
the  underwriter  was  to  be  liable  by  the  terms  of  his  contract. 

It  is  clear,  therefore,  that  no  condition  of  seaworthiness  at  the 
date  of  the  contract  can  be  implied. 

Such  a  condition,  therefore,  if  to  be  implied,  could  in  this  case 
only  be  implied  as  at  the  commencement  of  the  voyage ;  but 
there  was  no  allegation  as  to  any  particular  voyage,  and  courts 
of  justice  must  act  upon  a  rule  general  in  its  application. 

If)  however*  a  ship  was  about  to  sail  on  a  particular  voyage, 
nnd  a  time  policy  were  to  be  effected  instead  of  a  policy  on  the 
Intended  voyage,  as  at  present  advised,  I  think  that  a  condition 
would  be  implied  that  the  ship  was  seaworthy  at  the  conunence- 
ment  of  the  voyage.  But  that  is  not  the  case.  Any  supposed 
difficulty  on  the  part  of  underwriters  may  readily  be  obviated 
by  the  insertion  in  time  policies  of  an  express  warranty  of  sea- 
worthiness at  the  commencement  of  the  risk.  I  do  not  trouble 
your  lordships  with  the  state  of  the  pleadings,  because  it  is  ad- 
mitted that  the  view  of  the  plaintiff  in  error  cannot  be  main- 
tiuned ;  unless  there  is  an  implied  condition  in  every  policy  for 
time,  like  that  in  this  case,  wherever  the  ship  may  be,  that  she 
was  seaworthy  at  the  commencement  of  the  risk,  or  the  date  of 
the  policy. 

No  such  condition  can,  I  think,  be  implied ;  and,  therefore,  I 
advise  your  lordships  to  aiBrm  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  dismiss  the  appeal  with  costs* 
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Lord  Campbell.  My  lords,  I  entirely  agree  in  the  opinion 
of  my  noble  and  learned  friend,  who  presided  on  the  woolsack 
when  this  case  was  argued  at  your  lordships'  bar,  that  the  de- 
fendant in  error  is  entitled  to  our  judgment* 

The  allegations  in  the  plea  of  want  of  seaworthiness,  although 
proved  to  the  satisfaction  of  the  jury,  do  not  appear  to  me  to 
constitute  a  defence  to  the  action.  I  do  not  proceed  upon 
the  literal  meaning  of  the  word  "  seaworthy,"  which  was  con- 
tended for.  Without  regard  to  its  literal  or  primary  meaning,  I 
assume  it  to  be  now  used  and  understood  to  state  that  the  ship 
is  m  a  condition  in  all  respects  to  render  her  reasonably  safe, 
where  she  happens  to  be  at  any  particular  time  referred  to, 
whether  she  be  in  a  dock,  in  a  harbour,  in  a  river,  or  traversing 
the  ocean.     The  question  raised  by  this  record  is,  whether  upon 
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lf9S.  a  policy  of  insurance  upon  a  abip  for  time,  in  the  form  of  tkat 
OiMoa  *^  ^^^  ^^  ^  declaration,  there  he  any  implied  condition  that 
v*  when  the  pdicy  ought  to  attach  and  the  risk  to  commence  the 

ship  shall  be  seaworthy ;  that  is  to  say,  in  a  proper  state  of  re- 
pair and  equipment  with  reference  to  the  situation  in  whkdi  she 
shall  then  be  ?  It  is  incumbent  on  the  undorwiiter,  who  here 
denies  his  liability,  to  show  that  in  erery  time  poliej  there  is 
such  a  condition ;  for  neither  the  declaration  nor  the  pica  dis- 
closes any  facts  from  which  the  condition  is  to  be  implied 
in  this  case  if  it  is  not  to  be  implied  uniyansalfy. 

There  is  no  custom  or  usage  of  trade  respecting  time  polides 
which  we  can  take  notice  of;  and,  after  an  examinatioQ  of  all 
the  authorities  which  have  been  cited  on  the  subject,  I  dank  it 
quite  clear  that  there  are  none  to  guide  us.  The  two  deeiaioDs 
mainly  relied  upon,  of  Sadler  t.  Dixcn  and  HoBmgtmforA  v. 
Brodrickj  have  no  application  to  the  question  of  seaworthiness 
mider  a  time  policy  at  the  commencement  of  the  risk ;  and  some 
casual  expressions  which  may  have  dropped  from  learned  jo^es, 
when  this  question  was  not  at  all  under  their  coneidemticMo,  are 
entitled  to  no  weight*  Nor  do  American  or  continental  jurists 
on  the  present  occasion  afford  us  any  aid. 

The  underwriter  is,  therefore,  driven  to  eontend  that  becaose 
in  policies  on  ships  **  from,"  or  *'  at  and  from,"  a  specified  port 
to  another  specified  port,  or  back  to  the  port  of  outfit  (com- 
monly called)  ^*  voyage  policies^"  there  certainly  is  such  an  im- 
plied condition ;  the  same  condition  is  to  be  implied  m  pc^des 
from  a  particular  day  to  a  particular  day,  without  reference  to 
the  local  utuation  of  the  ship  wh»i  the  risk  commences  or  ter- 
minates (comm<HiIy  called)  ^*  time  policies.'* 

With  regard  to  voyage  policies,  we  have  usage  and  atttisority 
establishing  the  implied  condition  as  certmnly  as  any  point  of 
insurance  law*  These  being  wanting  as  to  the  extension  of  the 
doctrme  to  time  policies  the  reasoning  must  be  that,  as  fkr  as 
this  condition  is  concamed,  tiie  contract  by  lime  policies  rests  on 
the  same  principles,  and  that  no  distinction  can  be  made  between 
them.  The  condition  may  be  implied  in  voyage  polides  from 
considering  that  probaUy  both  the  contracting  parties  con- 
templated the  state  of  the  ship  when  the  risk  is  to  b^hs,  diat 
this  state  must  be  supposed  to  be  known  to  the  shipowner ;  that 
he  has  it  in  his  power  to  put  the  ship  into  good  repair  before 
the  voyage  begins;  that  to  preyent  fraud,  and  to  guard  the 
safety  of  tiie  crew  and  the  cargo,  this  obligation  ought  to  be  cast 
upon  him  ere  he  can  be  entitled  to  any  indemnity  in  case  of 
loss ;  and,  above  all,  that  this  implied  condition  in  voyage  po- 
ides  is  essentially  conducive  to  the*  object  of  marine  insarancey 
by  enabling  the  shipowner,  on  payment  of  an  adequate  premium^ 


THE  COMMON  LAW  SEPORTS. 

and  acting  with  honestj,  and  exercising  reasonable  diligence^  to 
be  sure  of  full  indemnity  in  case  the  ship  shoold  be  lost  or 
damaged  during  the  voyage  insured.  But  time  policies  are 
usually  efiected  when  the  ship  is  at  a  distance,  the  risk  being 
rery  likely  to  commence  when  she  is  actually  at  sea.  Under 
those  drcnmataaces  is  it  at  all  likely  that  either  party  would  con- 
tract with  reference  to  the  actual  state  of  the  ship  at  that  time 
with  reelect  to  repairs  and  equipments  ?  The  liiipowner  pro- 
bably knows  as  little  upon  this  subject  as  the  underwriter.  Any 
information  which  he  has  received  tending  to  show  that  the  ship 
is  in  extraordinary  peril  he  is  bound  to  disclose,  or  the  insurance 
eflbcted  by  him  is  void ;  but  is  it  reasonable  to  suppose  that  he 
enters  into  a  warranty,  or  submits  to  a  condition  which  may 
avoid  the  policy  with  respect  to  a  state  of  facts  of  which  he  can 
know  nothing. 

We  most  farther  consider  that  this  condition  in  many  cases 
he  may  have  no  power  to  perform*  Above  all,  if  this  condition 
were  implied  in  time  policies,  their  object  might  often  be  de* 
feated ;  and  the  shipowner,  acting  with  all  diligence,  and  with 
the  most  perfect  good  faith,  might  lose  the  indemnity  for  which 
he  bargained,  and  might  be  made  a  bankrupt. 

Take  as  an  example  this  pdicy  on  the  ship  **  Susan,"  from  the 
25th  of  September,  1843,  to  24th  of  September,  1S44. 

3ie  may  have  been  then  employed  on  the  South  Sea  fishery. 
She  may  have  sailed  from  an  island  in  the  beginning  of  Septem- 
ber, IMS,  in  all  respects  in  a  seaworthy  state,  but  before  the 
25th  day  of  the  month  she  may  have  encountered  a  gale  of  wind, 
in  which  her  sails  may  have  been  carried  away,  and  the  master 
may  have  died  of  malignant  fever.  But  she  touches  at  another 
island  on  the  28th  of  September,  is  completely  re^uipped, 
takes  on  bourd  a  new  master  of  competent  skill,  and  prosecutes 
the  adventure.  Ait^rwaids,  and  before  the  24th  of  September, 
1844,  she  is  crushed  between  two  icebeigs.  For  anything  that 
appears  on  the  xeooxd,  such  may  have  been  the  history  of  the 
**  Sosan,''  and  tiiese  facts  are  consistent  with  all  the  allegations 
in  the  declaration  and  in  the  plea.  On  this  hypothecs  the  ship 
was  Bot  seaworthy  when  the  risk  was  to  commence,  nsunely,  on 
the  25th  of  September,  1844.  If  there  be  a  condition  that  she 
should  then  be  seaworthy,  the  polioy  neither  attached  then,  nor 
at  any  subsequent  time ;  and  the  owner's  only  remedy  would  be 
to  recover  back  the  premium  he  had  paid  to  the  underwriters. 
Thus  yoar  lordships  are  called  upon  to  imply  a  condition  which 
the  parties  could  not  have  contemplated,  which  the  assured  had 
no  power  to  perfonn,  and  which  would  effectually  defeat  the 
dgect  of  the  contract.    If  the  loss  is  caused  by  any  culpable 
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1853.        negligence  of  the  shipowner^  this  maybe  a  defence  to  the  under- 

Gibbon       writer ;  but  the  shipowner  acting  with  good  faith  and  reasonable 

V-  diligence,  it  is  surely  much  more  according  to  the  principles  of 

AND  Othees.   insurance  law  and  common  sense,  that  the  risk  of  the  ship  not 

Judgmnu      being  seaworthy  when  the  liability  of  the  underwriter  ought  to 

begin,  should  be  cast  upon  him  who  can  easily  indemnify  himself 

by  demanding  an  adequate  premium. 

The  only  consideration  pointed  out  for  extending  the  implied 
condition  ef  seaworthiness  to  time  policies  which  made  any  im- 
pression upon  me  is,  that  it  does  extend  to  voyage  policies  on 
goods,  although  the  assured  have  no  control  over  the  repairs  or 
equipments  of  the  ship ;  but,  as  between  the  assured  on  goods 
and  the  underwriter,  the  shipowner  must  be  considered  the 
agent  of  the  assured,  and  he  does  undertake  that  the  ship  shall 
be  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage.  If  this  undertaking  is  broken  the  merchant  has  no 
remedy  against  the  underwriter ;  but  he  obtains  a  full  indemnity 
by  suing  the  shipowner,  and  between  the  shipowner  and  the 
underwriter  he  is  secure,  so  that  the  implied  condition  in  hiB 
policy  in  no  respect  interferes  with  the  object  of  insurance,  or 
with  the  interests  of  commerce. 

If  your  lordships  shall  be  pleased,  on  the  motion  of  my  noble 
and  learned  friend,  to  affirm  the  judgment  of  the  Excheqaer 
Chamber  in  this  case,  it  will  be  definitively  established  that  by 
the  law  of  England,  in  a  time  policy  such  as  this,  no  special  cir- 
cumstances being  stated  in  the  declaration,  or  the  plea  respect- 
ing the  situation  or  employment  of  the  ship,  there  is  not  an 
implied  condition  that  the  ship  should  be  seaworthy  on  the  day 
when  the  policy  ought  to  attach. 

The  other  questions  which  were  debated  at  the  bar,  and 
which  were  propounded  to  her  majesty's  judges,  must  be  open 
for  judicial  consideration  when  they  arise ;  but  as  your  lordships 
consider  it  expedient  for  general  information,  and  for  the  ad- 
vantage of  the  commercial  world,  that  opinions  should  be  given 
upon  this  very  important  subject,  although  they  would  not  be 
binding,  I  think  it  right  to  say  that,  after  great  deliberation,  I 
agree  with  those  judges  who  think  that  in  a  time  policy  there  is 
no  implied  condition  whatever  as  to  seaworthiness.  I  never  for 
a  moment  could  concur  in  the  notion  that  there  was  as  an  im- 
plied warranty  that  the  ship  was  seaworthy  when  she  sailed  on 
the  voyage  during  which  the  policy  attaches.  To  lay  down 
such  a  rule  would,  I  think,  be  a  very  arbitrary  and  capridoos 
proceeding ;  and,  being  wholly  unsanctioned  by  usage,  or  by 
judicial  authority,  would  be  legislating,  instead  of  declaring,  the 
law.    I  likewise  think  that  it  would  be  very  inexpedient  le^ 
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lation^  08  constant  disputes  would  arise  in  constniing  the  rule ;         1853. 
for  in  fishing  adventures,  and  where  ships  are  employed  for  years        gimom* 
in  trading  in  distant  regions  from  port  to  port,  the  instances  in  v. 

which  time  policies  are  chiefly  resorted  to,  there  Would  be  in-    ^^^  Ormafc 
finite  difficulty  in  determining  what  was  the  commencement  of      Judgmmtt 
the  voyage  during  which  the  policy  attaches.     There  would  be 
a  similar  difficulty  as  to  the  terminus  ad  quern,  in  considering 
what  the  voyage  truly  is  for  which  the  ship  must  be  fit. 

I  have  hesitated  more  upon  the  question  whether,  when  a 
time  policy  is  eflTected  upon  an  outward-bound  sliip  lying  in  a 
British  port  where  the  owner  resides,  a  condition  of  sea- 
worthiness is  to  be  implied.  This  might  be  an  exception  to 
the  general  rule,  that  in  time  policies  there  is  no  implied  war- 
ranty of  seaworthiness,  and  it  is  free  from  some  strong  objec- 
tions to  the  condition  of  seaworthiness  being  implied  where  the 
risk  is  to  commence  abroad.  But  in  addition  to  the  objection, 
as  yet  there  has  been  no  instance  of  an  implied  condition  of 
seaworthiness  in  any  time  policy,  and  the  general  rule  being 
against  the  condition  as  it  seems  to  me,  having  the  most  sincere 
and  perfect  deference  for  the  opinion  of  my  noble  and  learned 
friends  on  this  point  on  which  I  do  not  agree,  this  would  be  a 
gratuitous  and  judge-made  exception  to  the  rule.  I  think  it 
more  expedient  that  the  rule  should  remain  without  any  ex- 
ception, and  as  at  present  advised  I  should  decide  against  the 
implied  condition  in  all  cases  of  time  policies.  There  is  a  broad 
distinction,  which  may  always  be  observed,  between  time  policies 
and  voyage  policies;  but  when  you  come  to  subdivide  time 
policies  into  such  where  the  ship  is  in  a  British  port  and  where 
she  is  abroad,  and  still  more  if  the  residence  of  the  shipowner 
ia  to  be  inquired  into  and  regarded,  there  would  be  a  great 
danger  of  confusion  .being  occasioned  by  the  attempted  classi- 
fication. ' 

It  is  most  desirable,  therefore,  that  in  commercial  trans- 
actions there  should  be  plain  rules  to  go  by  without  qualification 
or  exception. 

Marine  insurance  has  been  found  most  beneficial  as  hitherto 
regulated,  and  I  am  afraid  of  injuring  it  by  new  refinements. 
I  should  be  glad  therefore  it  were  understood,  according  to  my 
present  impression  of  the  law,  that  in  all  voyage  policies  there 
is,  and  in  time  policies  framed  in  the  usual  terms  there  is  not,  a 
condition  of  seaworthiness  implied. 

This  rule,  I  believe,  is  adapted  to  the  great  bulk  of  the 
transactions  of  navigation  and  commerce,  and  when  any  case 
occurs  to  which  it  is  not  adapted^  this  may  be  easily  provided 
for  by  express  stipulation. 
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My  obeeirations  upon  thia  hut  point  I  most  offer  with  the 
greatest  deference,  after  what  has  ftJlen  from  my  noble  and 
learned  fiiend,  for  whose  opinion  on  all  subjeots  within  the 
whole  range  of  the  law  of  Engknd  I  entertain  the  most  sinoere 
respect ;  and  I  am  glad  to  think  that  one  important  questi<m  of 
insurance  law  is  now  finally  settledj  and  that  your  lordships  are 
likely  to  decide  this  with  entire  unanimity. 

Appeal  dismissed,  with  oosts. 

Solicitor  for  appellants,   Waitan;  for  respondents^  ifopfei 


JENKINS  AND  OTHERS  v.  HEYCOCK. 


Present,  the  Chief  Justice  of  the  Common  Pleas  (Jbbtis); 
Judge  of  the  Admiralty  Court  (Db,  LusHINGTOn)  ;  Bight 
Honourable  Pemberton  Leigh,  Sir  Edward  Btak, 
and  Sir  John  Patteson. 


1  HIS  was  an  appeal  from  a  decision  of  the  Supreme  Court  at 


The  question  was  one  of  marine  insurance,  and  arose  in  an 


Pbitt 
Council. 

June  14. 

The  warranty 

of  seaworthU 

ness  implied  by 

law  in  a  marine   Sengal. 

time  policy,  is 

an  understood 

condition  upon  action  upon  a  time  policy  from  the  14th  April  to  the  14th 
policy  is  to  August,  1849,  on  the  steamer  the  "Emma;**  brought  by  the 
attach,  in  the     respondents  (the  registered  owners  of  the  ship)  against  the  ap- 

first  instance,  ,*  r  ,  ,  .        x     fr»i      i  /.  i         i       ,  -r^  « 

and  not  a  con-   pellants  (the  underwriters).  The  defence  was,  that  the  ''  Emma 
tinumg  obliga-  ^^^  jjq|.  <«  geaworthy  "  by  reason  of  the  insufficiency  of  the  crew 

the  assured  at  the  time  the  insurance  was  effected ;  and  if  she  should  be 
b  rannlng.™^  found  to  have  been  «  seaworthy  **  at  that  time,  yet  she  was  not 
Therefore,  "  seaworthy  "  on  her  departure  on  the  voyage  on  which  she  was 
cascof  apolicy  ^^st,  by  reason  of  the  insufficiency  of  the  crew  at  tuch  departure^ 
on  a  ship  from  and  up  to  the  time  of  the  loss. 

The  actual  competency  of  the  crew  at  the  time  of  the  com- 
mencement of  the  risk  could  not,  however,  be  disputed;  and 
the  chief  question  to  be  decided  may  be  shortly  stated  thus: 
Whether,  on  a  time  policy,  the  vessel  being  seaworthy  at  the 


to  the  14th 
August,  1S49, 
the  ship,  at  the 
commence- 
ment of  the 
risk,  down  to 
and  at  the  time 


of  effecting  the 

polic;^,  and  thence  until  her  last  voyage,  was  seaworthy,  \iq%  departed  from,  the  last  pkoa  of  stop- 
ping in  an  unseaworthy  state,  and  so  remained  until  her  loss,  by  reason  of  her  haTing,  at  the  tune 
of  that  departure,  and  down  to  the  time  of  the  loss,  an  i&oompetest  crew: — HddTmX  in  a  time 
poUc;^  there  could  be  no  retrospective  warranty  of  seaworUuness,  and  that  the  crew,  having  been 
sufficient  at  the  commencement  of  the  risk,  the  negligence  of  not  engaging  competent  crew  on  her 
last  voyage  was  that  of  the  master,  and  the  oonaequent  loss  that  of  the  underwriter. 
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commeiioeineiit  of  the  mk,  any  unseaworthiness  at  a  subsequent        19S$. 
period  ayokled  the  policy.  » 

Daring  the  period  covered  hj  the  policy  (four  months),  the  akd  Onns 
^Emma"  made  sereral  yoyages  from  Madras  to  the  northern 
and  southern  ports  of  the  Coromandel  coast.  She  first  arrived 
at  Madras  on  the  22nd  March,  1849,  and  left  on  the  4th  April 
on  a  voyage  to  the  northern  ports,  returning  to  Madras  on  the 
20th  ApriL  On  the  2 1st  April  she  again  left  Madras  for  Calicut, 
and  returned  to  Madras  on  the  7th  May.  She  left  again  on  the 
11th  May  for  the  northern  ports,  and  returned  on  the  26th 
May.  On  the  Ist  June  she  left  Madras  on  a  voyi^e  to  the 
southern  ports,  returning  on  the  Sth  June.  And  on  her  last 
voyage  she  departed  from  Madras  for  the  northern  ports  on  the 
12th  June,  the  obtain  having  previously  materially  reduced 
the  number  of  his  crew  with  a  view  to  diminish  the  expenses  of 
the  ship. 

On  the  13th  June  she  ran  aground  on  her  passage  to  Mon- 
soorcottah,  in  £ur  weather,  at  a  place  called  Amulsadivy,  on  a 
sandy  beach,  at  about  nine  o'clock  in  the  evening.  Efibrts  were 
made  for  some  hours  to  get  her  off;  but  her  hull  having  become 
imbedded  in  the  sand  she  became  a  total  wreck,  and  was 
abandoned. 

The  declaration  in  the  action  in  the  court  below  was  in  the 
common  form,  alleging,  **  That  the  plainti&  caused  a  policy  of 
insurance  to  be  effected,  containing  amongst  other  things  to  the 
effect  following,  to  wit,  that  they  caused  themselves  to  be  in- 
fiored  at  and  from  all  ports  and  places  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery  boats,  and  other  furni- 
tures of  the  iron  steamer  '  Emma,'  beffinning  the  adventure  from 
and  immediately  after  the  14th  day  of  April  in  the  year  of  our 
Lord  1849,  and  to  continue  and  endure  for  four  months  certain, 
or  until  the  14th  day  of  August,  in  the  s^d  year,  with  liberty 
to  touch  and  stay  at  any  ports  or  places  whatsoever  within  the 
limits  of  the  said  voyage,  for  necessary  provisions,  assistance,  or 
repair;  and  it  was  thereby  declared,  that  the  said  vessel  was 
rated  and  valued  at  company's  rupees  40,000,  on  part  value  of 
the  block,  exclusive  of  the  machinery  of  the  said  iron  steamer 
'Emma,'  the  whole  exclusive  of  machinery,  being  valued  at 
company's  rupees  100,000,  warranted  free  of  average  under 
15  per  cent,  in  case  of  loss ;  and  that  the  perils  insured  against 
were  of  the  seas,  and  certain  other  perils  and  losses  specified 
therein,  and  an  exception  was  thereby  declared  against  certain 
other  risks  specified  therein."  The  declaration  contained  the 
other  usual  allegations  of  the  sailing  and  loss  of  the  ship,  and 
claimed  damages  to  the  amount  of  50,000  company's  rupees. 
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Argument, 


Eight  pleas  were  pleaded  by  the  defendants.  Issue  was 
joined  on  the  seven  firsts  and  a  demurrer  as  to  the  eighth,  by 
which  the  defendants  had  rused  the  question  of  an  implied  war- 
ranty of  seaworthiness.  This  demurrer  was  subsequently  al- 
lowed by  the  Court. 

The  seventh  plea  also  raised  the  question  generally,  whether 
the  ship  was  or  not  seaworthy  ? 

The  cause  came  on  to  be  tried  on  the  18th  Febmaryy  1851, 
and  after  much  evidence  adduced  on  both  sides,  particularly  as 
to  the  number  of  men  necessary  to  work  the  ship,  the  jury 
found  a  *'  verdict  for  the  plaintiffs  on  the  six  first  issues  for  the 
amount  insured  with  damages,  company's  rupees  40,000,  with 
interest,  three  months  after  notice  of  loss,  according  to  the 
terms  of  the  policy ;  and  on  the  seventh  issue,  a  speaal  finding; 
namely,  seaworthy  at  the  time  the  policy  entered  into  and  compe- 
tent crew ;  not  seaworthy  at  the  time  of  her  last  departure  from 
Madras,  and  at  the  time  of  loss,  and  the  number  of  crew  so 
altered  as  to  render  her  unseaworthy ;  with  liberty  to  the  de- 
fendants to  move  on  the  seventh  issue.** 

Shortly  after  the  trial  the  defendants  obtained  a  rule  nisi  to 
show  cause  why  the  verdict  entered  for  the  plaintifis  on  the 
issue  joined  on  the  seventh  plea  should  not  be  set  aside,  and 
judgment  entered  for  the  defendants  on  that  issue,  on  the  ground 
that  the  policy  being  a  time  policy,  it  was  necessary  for  the 
plaintiffs,  in  order  to  establish  seaworthiness,  to  prove  either  that 
a  sufficient  crew  was  engaged  for  the  whole  period  included  in 
the  policy,  or  to  prove  that  the  crew  at  the  time  of  the  com- 
mencement of  each  successive  voyage,  or  of  each  fresh  departure 
from  port,  was  a  sufficient  crew. 

On  the  argument  to  make  this  rule  absolute  the  Court  dis- 
charged it  with  costs. 

The  defendants  then  petitioned  to  appeal  to  her  Majesty  in 
Council,  which  was  allowed  on  the  usual  terms.  The  grounds 
of  the  appeal  were  then  set  forth  in  the  rule  nisi  before  men- 
tioned, viz.  that  although  the  crew  of  the  vessel  was  sufficient 
at  the  commencement  of  the  time  covered  by  the  policy,  yet  in 
order  to  comply  with  the  implied  warranty  of  seaworthiness  it 
ought  either  to  have  appeared  that  the  crew  were  engaged  for 
the  whole  period  covered  by  the  policy,  or  that  a  sufficient  crew 
was  taken  in  their  place  when  they  left. 

Mr.  Hare  (a)  and  Mr.W.  Paterson  contended  that  there  was  a 
distinction  in  the  present  case  from  that  of  Gibson  v.  Small  {b)j 
decided  by  the  House  of  Lords  on  June  3rd,  1853 ;  that  there 


(a)  Sir  Fitzroy  Kelly  was  engaged 
in  the  House  of  Lords. 


(h)  See  the  last  case  reported. 
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were  various  kinds  of  seaworthiness,  the  nature  of  which  would 
respectively  depend  upon  the  state  of  circumstances  relative  to 
the  ship  at  the  time.  For  instance,  a  ship  in  a  port,  having 
touched  there  on  a  voyage,  might  be  considered  sufficiently  sea- 
worthy for  that  port  if  she  had  two  sulors  on  board.  So  in  the 
case  of  being  obliged  to  take  on  board  a  pilot  to  enter  a  port, 
the  choice  of  a  person  to  act  as  such  pilot  might  in  law  deter- 
mine the  question  of  seaworthiness  or  not ;  Phillips  v.  Head- 
land,  (a)  Cases  of  this  description  were  pointed  out  and  re- 
cogaked  by  Lord  Campbell  in  Gibson  v.  Smally  in  which  the 
stringency  of  the  general  rule,  that  there  was  no  implied  war- 
ranty, might  be  inapplicable.  The  present  is  one  of  those  ex- 
cepdonal  cases,  and  is  not  governed  by  the  law  as  expounded  in 
Gibson  v.  Small  They  also  cited  Walker  v.  Maitland  (i), 
Douglas  v.  Scougall  (c),  Forstan  v.  Chabert  {d) ;  and  referred  to 
Park  on  Insurance,  47. 

Mr.  Serjeant  Channell  and  Mr.  James  Wilder  for  the  re- 
spondents, were  not  called  upon  by  the  committee. 


1853. 


Jenkiks 

▲KD  OtHEBS 

V. 

Hetcock. 


The  Chief  Justice  of  the  Common  Fleas  pronounced 
the  judgment  of  their  lordships,  which  was  unanimous.  He  said 
there  could  be  no  retrospective  implied  warranty;  that  time 
comprised  in  the  contract  could  not  be  divided  into  portions  for 
any  number  of  voyages  or  risks ;  that  the  case  of  Small  v.  Gibson 
had  not  only  decided  the  question  in  the  present  case,  but  had 
decided  much  more,  and  had  determined  the  general  proposition, 
that  in  a  time  policy  there  could  be  no  implied  warranty.  If 
the  underwriter  wished  to  protect  himself  against  any  special 
risks,  he  must  protect  himself  by  the  terms  of  the  contract. 
Here  there  was  nothing  of  the  kind ;  it  was  a  general  time 
policy.  There  was  no  distinction  in  principle  from  the  present 
cose  and  Gibson  v.  Small,  and  their  lordships  adopted  to  the 
fullest  extent  the  law  as  expounded  by  Lord  Campbell^  when 
the  judgment  in  that  case  was  given.  Assuming  there  was  an 
implied  warranty  on  the  ship  leaving  her  first  port,  there  could 
not  be  a  fresh  implied  warranty  at  every  intermediate  voyage 
during  the  time  expressed  in  the  policy.  If  their  lordships  were 
to  hold  that  there  was  an  implied  warranty  of  seaworthiness  in 
the  present  case,  being  a  time  policy,  it  would  be  a  determination 
that  in  a  voyage  policy  the  warranty  was  less  than  in  a  time 
policy,  which  could  not  be  the  case.  The  judgment  of  the 
Supreme  Court  must  therefore  be  affirmed. 

Appeal  dismissed  with  costs. 

Solicitors,  Paterson  ^  lAmgman  ;  Ouvry. 


Jwlffment 


2  B.  &  Ad.  282. 

3  B.  &  Ad.  175. 


(c)  4  Doug.  269—276. 

(d)  3  Bing.  158. 
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THOMAS,  APPELLANT,  v.  STEPHENSON, 

RESPONDENT. 


QirsBf'8  Coram  LOBD  Campbbll  C.  J.,  WiOHTliAK  J.,  aod 

B^'^^'  Ckomptok  J. 

April  22. 

XT&T  Appeal  from  the  Countj  Court  of  Berkahiie,  holdai  at 

Wiu.  4.  c.  63.  Windsor.     The  case  stated  the  folio  wing  fistcts :  — 

tb^^anln-  ThBt  the  action  in  the  county  court  was  brought  to  veeoTer 

spector  of  the  Bum  of  25/.  for  damages  against  the  defendant,  for  his  having 


m^wares  to  seized  and  taken  away  a  pair  of  scales  belon^g  to  the  plaintifi 
feit^^^V-  -"-^^  ^^  ^^  proved  at  the  trial,  that  the  plaintiff,  at  the  time  of 
lect  or  unjust;  the  defendant's  seiang  and  taking  away  the  scales,  was  carrjii^ 
o^r  we^h^ir  ^^  ^®  business  of  a  mealman  within  the  jurisdiction  of  the 
machines;  but  county  court,  and  that  th6  defendant  was  the  inspector  of 
oX'^^nT^rs  weights  and  measures  for  the  district  in  which  the  pUintiff's 
anj  person  who  ahop  was  Situate,  duly  appointed  under  the  provisions  of  the 
correct  or  un-  ^  &  6  WilL  4.  c  63.  That  the  defendant,  as  such  inspector,  on 
just  steel  yards  ^jj^  1st  day  of  September  1852,  acting  under  a  general  wanant(a) 
ing  machines  duly  made  and  signed,  according  to  the  provisions  of  the  5  fc  6 
in  his  posses-      ^y]^  ^  ^  gg   ^^  ^  seasonable  hour  entered  the  shop  of  the  pkin^ 

Bion  liable  toa  .iii«ii. 

penalty.  tiff,  and  cxammed  the  scales  of  the  plamtiff,  and  seized  and  took 
spector  of  ^'  ^^  '^^^^  away ;  and  that  the  defendant  had  before  action  and 
weights  and  still  refused  to  redeliver  the  same  to  the  plaintiff.  It  was  aLso 
^Ized^i^  for-  proved  that  the  scales,  which  were  a  weighing  machine,  were  at 
feited  a  pair  of  the  time  of  their  being  so  seized  and  taken  away  by  the  defend- 
the  bond  fide  ^nt,  as  such  inspector,  incorrect  and  unjust;  and  that  the  de- 
belief  that  he  fendant  throughout  the  whole  transaction  had  acted  hmiajidt ; 

was  justilied  in,-,,-.,,,  ,  -  •f       ^ 

so  doing,  under  and  that  hc  had  seized  and  taken  away  the  scales  —  under  the 
— yew\hat  he  ^^^^^fi^^  belief  that  he  was  acting  in  pursuance  of,  and  by  the 
was  not  entitled  authority  of,  the  5  &  6  Will.  4.  c  63. 

his^favour^*  ^^  That  it  was  thereupon  contended,  on  behalf  of  the  plaintiff, 
under  the  39th  that  although  Weights  and  measures,  which  were  light  or  other- 

sect  of  the 

above  act,  he  ^^^  unjust,  might  be  liable  to  be  seized  and  forfeited,  under  the 
not  having        28th  sect,  (&)  of  the  5  &  6  WilL  4.  c  63.,  yet  that  weighing  ma- 

made  any  ten-  ^  '  *  %=»       o 

der  of  sufficient 

amends  before        (a)  This  general  warrant  is  suffi«  land  for  every  sheriff    iuttace.  or 

action  brought,   cient,  and  tbo  inspector  need  not  magistrate  of  any  borough  or  town, 

or  havmg  paid    bave  a  special  warrant  from  a  jus-  or  for  any  Inspector  authorised  in 

Tnto  C^'^rt^         *^^  ^^  ®^     individual  case.     See  writing  under  the  hand  of  any  jus- 

cordiuff*  to  the  ^^^^*^'  v.  Beeves  and  Another^  tice  of  the  peace  in  England  and 

40th  s^tion.       ^  ^^'  &  VV.  747. ;  Kershaw  v.  Johrt'  Ireland,  or  of  any  sheriff,  justice,  or 

son^  1  C.  &  K.  333.  magistrate  in  Scotland,  at  all  sea^ 

(^)  By  which  it  is  enacted  "  that  sonablj  times   to  enter   any  shop, 

in  England  and  Ireland  it  shall  be  store,    \Yarehouse,    stall,     yard,   or 

lawful  for  every  justice  of  the  peace  plaee  whatsoever,  within  his  jurisdic- 

of  any  county,  riding,  or  division,  or  tion,  wherein  goods  shall  be  exposed 

ot  any  city  or  town ;  and  in  Scot-  or  kept  for  sale,  or  ihall  be  weighed 
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chines,  which  were  incorrect  and  unjust,  were  not  so  liable ;  and, 
consequentlj,  that  the  plaintiff  was  entitled  to  a  verdict  against 
the  defendant  for  haying  seized  and  taken  awaj  the  scales  as 
forfeited,  it  having  been  proved  that  the  scales  were  a  weighing, 
machine,  and  not  a  weight  or  measure. 

That  it  was  contended,  on  the  part  of  the  defendant,  that 
under  the  circumstances  detailed  above,  he,  as  such  inspector, 
was  folly  justified  in  seizing  and  taking  away  the  said  scales  as 
forfeited,  the  same  being  incorrect  and  unjust  And  even  as- 
gaming  that  the  defendant  was  not,  in  point  of  &ct,  justified, 
under  the  provisions  of  the  above  statute,  in  seizing  and  taking 
away  the  scales  as  forfeited,  yet,  as  it  was  admitted,  that  the 
defendant  had  acted  handle,  and  in  the  hon&fiie  belief  that  he 
was  acting  in  pursuance  of  the  authority  of  the  above  statute, 
that  he  was,  under  section  39.  (a),  entitled  to  a  verdict  in  his 
favour. 

That  the  judge  of  the  county  court,  after  these  two  points 
had  been  argued  before  him,  ruled  as  to  the  first,  that  although 
the  defendant,  as  such  inspector,  had  authority  to  enter  the 
plaintiff's  shop,  yet,  that  upon  the  true  construction  of  the 
28th  sect,  of  the  statute,  steelyards,  or  other  weighing  machines. 
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is5a. 

Thomas, 
Arpai*LAiiT, 

v. 

SrSPHSNtON, 

^BSFOKOBJTT. 


for  conveyance  or  carriage,  and  there 
to  examine  all  weights,  measures, 
iteelyarda,  or  other  weighing  ma- 
chines, and  to  compare  and  try  the 
same  with  the  copies  of  the  imperial 
standard  weights  and  measures  re« 
quired  or  auuiorised  to  be  provided 
under  that  act;  and  if  upon  such 
examination  it  shall  appear  that  the 
said  weights  or  measures  are  li^ht, 
or  otherwise  unjust,  the  same  shall 
be  liable  to  be  seic^  and  forfeited ; 
and  the  person  or  persons  in  whose 
possession  the  same  shall  be  found 
shall,  on  conyiction,  forfeit  a  sum 
not  exceeding  6/. ;  and  any  person 
who  shall  have  in  his  or  her  posses- 
sion a  steelyard  or  other  weighing 
machine  which  shall  on  such  examin- 
ation be  found  incorrect  or  otherwise 
unjust,  or  who  shall  neglect  or  re- 
fuse to  produce  for  sucm  examina* 
tion,  wnen  thereto  requii^  idl 
weights,  measures,  steelyards,  or 
other  wdghing  machines  which  shall 
be  in  his  or  1^  possession,  or  shall 
otherwise  obstruct  or  hinder  such 
examination,  shall  be  liable  to  a  like 
penalty." 

(a)  By  which  it  is  enacted,  "  that 
in  aU  actions  brou^t  against  any 
person  for  any  thing  done  in  pur- 
suance  of  that  act,  or  |n  the  execu- 


tion of  the  powers  or  authorities 
thereof,  such  action  shall  be  laid  and 
brought  in  the  county  within  which 
the  cause  of  action  shall  have  arisen ; 
and  the  defendant  or  defendants  in 
such  action  may  plead  the  general 
issue,,  and  give  that  act  and  the  spe- 
cial matter  in  evidence  at  any  trial 
to  be  had  thereupon,  and  that  the 
acts  were  done  in  pursuance  or  by 
the  authority  of  that  act ;  and  if  they 
shall  appear  to  have  been  so  done, 
or  that  such  action  shall  have  been 
brought  otherwise  than  as  herein- 
before directed,  then  and  in  every 
such  case  the  jury  shall  find  for  the 
defendant  or  defendants;  upon 
which  verdict,  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuited,  or 
shall  suffer  a  discontinuance  of  his, 
her,  or  their  action,  afler  the  de- 
fendant or  defendants  shall  have 
appeared  thereto,  or  if  a  verdict  shall 
pass  against  the  plaintiff  or  phuntiffs 
therein,  or  if,  upon  demurrer  or 
otherwise,  judj^ment  shall  be  ffiven 
against  the  plaintiff  or  plaintifS,  the 
defendant  or  defendants  shall  have 
his,  her,  or  their  costs,  and  shall  have 
such  remedy  for  recovering  the  same 
as  defendants  have  for  recovering 
costs  of  suit  by  law  in  any  other 
cases.** 
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^^^'  though  incorrect  and  unjust,  were  not  liable  to  be  sdzed  and 
Thomab,  forfeited ;  and  that,  therefore,  the  defendant  had  no  right  to 
seize  and  take  away  the  said  scales  as  forfeited  ;  and,  as  to  the 
last  point,  that  the  defendant  was  not  entitled  to  the  yerdict, 
simply  because  he  had  acted  bond  Jide^  and  in  the  bondjide  be- 
lief that  he  was  acting  in  pursuance  of  the  above  statute ;  and 
that  thereupon  a  yerdict  passed  for  the  plainti£ 

The  questionsfor  the  opinion  of  theCourt  were;  1st — ^Whether, 
under  the  abover  circumstances,  the  defendant,  as  such  inspector, 
was  authorised  by  the  5  &  6  Will  4.  c  63.,  not  only  to  enter  the 
shop  of  the  plaintiff,  but  also  to  seize  the  scales  as  forfeited? 
2ndly — Assuming  that  the  defendant  was  not,  in  point  of  fact,  so 
authorised  by  the  above  statute,  whether,  as  the  defendant  had 
acted  banajide,  and  in  the  bondjide  belief  that  he  was  acting  in 
pursuance  of  the  above  statute,  he  was  not  entitled  to  a  verdict 
in  his  favour  ? 

Mr.  BramweU  (Mr.  Power  with  him)  for  the  appellant.  The 
first  question  is.  Whether  the  defendant,  being  the  inspector  of 
weights  and  measures  for  the  district  in  which  the  plaintiff's  shop 
was  situate,  was  authorised,  under  the  5  &  6  Will.  4.  c  63.,  to 
seize  these  scides  as  forfeited?  it  being  admitted,  that  the  scales, 
which  consisted  of  a  weighing  machine,  were  incorrect  and  un- 
just. It  is  submitted  that,  under  the  28th  sect.,  the  defendant 
was  justified  in  so  doing :  it  has  been  the  practice  for  a  long  time 
for  the  inspectors  in  this  district  to  seize  scales  which  were  in- 
correct as  forfeited ;  although  it  must  be  admitted,  on  referring 
to  the  28th  sect.,  that  a  distinction  appears  to  be  drawn  by  the 
words  of  it  betwixt  weights  and  measures  and  steelyards,  or 
other  weighing  machines ;  it  being  provided  that  weights  and 
measures  which  are  light,  or  otherwise  unjust,  shall  be  liable  to 
be  seized  and  forfeited ;  but  any  person  having  in  his  possession 
an  incorrect  steelyard,  or  other  weighing  machine,  is  liable  to  a 
penalty  not  exceeding  5/.  [^Crompton  J.  Steelyards  and  weigh- 
ing machines  are  sometimes  fixed,  and  the  legislature  may,  on 
that  ground,  have  drawn  a  distinction  betwixt  them  and  weights 
or  measures  which  are  not  fixed.]  Assuming  that  the  defendant 
was  not  justified,  under  sect.  28.,  in  seizing  these  scales  as  for- 
feited; yet,  inasmuch  as  the  defendant  acted  bond  fide^  and 
under  the  bondjide  belief  that  he  was  acting  in  pursuance  of  the 
statute,  he  is  entitled  to  a  verdict  under  the  provisions  of  die 
39th  sect  It  was  the  intention  of  the  legiskture  to  protect  the 
officer,  if  he  was  acting  bond  Jide^  although  he  may  have  done 
what  he  was  not  strictly  authorised  to  do.  If  the  officer  acted 
strictly  in  pursuance  of  the  act,  he  would  not  require  any  pro- 
tection, as  the  act  would  justiiy  him  i  but  the  object  of  dauses 
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similar  to  sect  39.  Is  to  give  the  officer  protection^  where  he  has         18^3. 
Dot  acted  strictly  in  pursuance  of  the  statute;  but  still  has       thomIs 
acted  bonajidey  and  In  the  belief  that  he  was  so  acting.     [Lord     Appellant, 
Campbell  C.  J.     There  are  several  authorities  to  show  that  such    stbphvnsok, 
clauses  may  protect  the  officer  when  he  has  done  what  he  was    Rbswnoek't. 
not  strictly  authorised  to  do  by  the  act>  provided  he  acted  b(m& 
fide:  Jones  y.  Gooday  (a)  is  an  authority  for  that.     It  is  stated 
that  the  defendant  refused  to  deliver  back  the  scales,  and  that  he 
still  detained  them  at  the  time  of  action  brought.  How  can  that 
be  ssud  to  be  in  pursuance  of  the  act  ?     The  action  may  be  con- 
sidered as  one  in  trover  for  the  scales.]     No  form  of  action  Is 
mentioned  In  the  plaint  in  the  county  court;  the  refusal  to 
redeliver  the  scales  is  mere  aggravation  of  the  original  taking 
[Lord  Campbell  C«  J.     You  may  consider  the  refusal  to  re- 
deliver the  scales  as  part  of  the  whole  transaction.]    The  defend- 
ant retained  the  scales,  under  the  bond  fide  belief  that  he  was 
justified  in  so  doing  by  the  statute.  [^CromptonJ,  By  sect.  40.  (b) 
of  the  statute  a  power  is  given  to  the  officer  to  tender  amends.] 
It  is  admitted  that  was  not  done  in  this  case ;  but,  by  the  pro- 
Tisions  of  the  39th  sect.,  the  defendant  Is  entitled  to  have  the 
verdict  entered  for  him,  as  he  seized  the  scales  in  the  bond  fide 
belief  that  he  was  acting  in  pursuance  of  the  act. 

Mr.  ChriffUs  for  the  respondent.  If  the  defendant  really  belieyed 
that  he  was  acting  in  pursuance  of  the  statute,  that  would  not 
entitle  him  to  the  verdict  under  the  39th  section :  that  section 
was  only  intended  to  afford  the  officer  certain  facilities  in  his 
proceedings,  such,  for  example,  as  pleading  the  general  issue, 
and  giving  the  special  matter  in  evidence  under  it.  If  the 
Court  were  to  hold  that  the  defendant  was  entitled  to  the  ver- 
dict under  the  circumstances  of  this  case  under  the  39th  section, 
they  would  put  a  construction  upon  that  clause,  which  would 
render  the  introduction  by  the  legislature  of  the  40th  section, 
which  empowers  amends  to  be  tendered  by  the  party  guilty  of 
any  irregularity  or  trespass,  useless  and  inoperative.  Clauses 
similar  to  the  39th  and  40th  sections  are  to  be  found  in  several 


(a)  9  M.  &  W.  736. 

(6)  Bjr  which  it  is  enacted,  "  that 
no  plaintiff  shall  recover  in  any  ac» 
tion  for  any  irregula^ity,  trespass, 
or  other  wrongful  proceeding  made 
or  committed  in  the  execution  of 
that  act,  if  tender  of  sufficient  amends 
shall  have  been  made  by  or  on  be- 
half of  the  party  or  parties  nrho  shall 
commit  such  irregularity,  trespass, 
or  other^  wrongful  proceeding  before 
«uch  action  brought ;  and  in  case  no 
tender  shall  have  been  made,  it  shall 


be  lawful  for  the  defendant  or  de- 
fendants in  any  such  action,  by  leave 
of  the  court  wherein  such  action  shall 
depend,  at  any  time  before  issue 
joined,  to  pay  mto  court  such  sum 
or  sums  of  money  as  ihe,  she,  or  they 
shall  think  fit,  whereupon  proceed- 
ings, order  and  adjudication  shall  be 
hi^  and  made  in  and  by  such  court 
as  in  other  actions  whei  *e  defendants 
are  allowed  to  pay  money  into 
court." 
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IS53.        other  acts  of  Parliament:  ihxjm,  in  Beet  109.  of  the  Highway 
Thomas,       '^^^»  ^^®  5  &  6  WiiL  4.  c.  50.,  there  is  a  proviuon  entitling  % 
ApnuxANT,    defendant  charged  with  doing  anjrthing  in  pursuance  of  that  act 
SnpHttrtoK,    ^  notice  of  action,  in  order  to  enable  him  to  tender  amends; 
REtpoMraMT.    and  it  has  been  decided  that  he   is  entitled  to  such  notice, 
although  he  may  have  been  guilty  of  n^ligence;  Davis  y. 
CurUng.  (a)    In  the  General  Turnpike  Act,  4  Gteo.  4.  c  95., 
there  are  clauses  similar  to  the  present,  entitling  persons  sued 
for  anything  done  in  pursuance  of  that  net  to  certain  privileges 
as  to  pleading,  &c  Stamp  y.  Sweetland  is  a  case  where  this 
Court  put    a  construction    on  those    clauses.  (6)     He  also 
cited  Booth  y.  Clive.  (c)    In  Janes  y.  Oooday  the  Court  of  Ex- 
chequer had  to  put  a  construction  upon  clauses  similar  to  the 
d9th  and  40th  sections  of  the  5  &  6  Will.  4.  c  63. ;  and  it  was 
held  that  the  defendant,  although  not  acting  strictly  in  porsa* 
ance  of  the  act,  was  protected ;  but  in  that  case  there  had  been 
a  tender  of  sufficient  amends,  and  on  that  ground  the  judgmeot 
of  the  Court  appears  to  haye  proceeded :  and  they  also  held, 
that  the  defendant  might  give  evidence  of  such  tender  under 
the  general  issue,  and  that  he  need  not  plead  the  tender  vped- 
ally,  which  is  strong  to  show  that  the  legislature,  by  the  S9tk 
section  of  this  act,  intended  not  to  give  the  defendant  the  yerdict, 
but  merely  to  ^ye  him  certiun  facilities  in  his  proceedings.  If 
the  Court  had  to  put  a  construction  upon  the  39th  section,  if  it 
stood  alone  without  the  40th,  then  the  result  might  be  very 
different ;  but  the  legislature  by  enacting  that  no  person  shall 
recoyer  in  any  action  for  any  irregularity,  &c,  if  tender  of  suffi- 
cient amends  shall  haye  been  made,  has  clearly  expressed  its  in- 
tention not  to  free  a  defendant  who  has  been  guilty  of  an 
irregularity  from  liability,  without  such  tender  of  amends.    It  is 
submitted,  therejfore,  that  the  decision  of  the  judge  of  the 
county  court  is  correct  on  bc^h  points,  and  that  the  respondent 
is  entitled  to  tibe  judgment  of  the  Court. 

Mr.  BramtoaU  in  r^ly.  The  question  is,  Whether  the  vrords  of 
the  d9th  secf  Jon  are  a  mere  pleading  rule,  or  whether  they  en* 
title  the  defcindant  to  the  yerdict,  if  he  bond  Jide  believed  he 
was  acting  iti  [pursuance  of  the  act?  Suppose  the  clause  to  have 
stopped  at  th  e  first  part,  which  relates  to  the  defendant's  plead- 
ing the  genet  if  issue,  &c. ;  then,  the  construction  contended  for 
by  the  respoi  idimt  might  haye  been  correct :  but  it  proceeds  to 
enact,  that  **  if  upon  the  trial  it  shall  wppeKt  that  the  act  com- 
plained of  *.va8  cHone  in  pursuance  or  by  the  authority  of  the 
act,  then  tl  lat  the  jury  slK>uId  find  f<»r  the  defendant."  By  the 
40th  sectkm  the  legislature  may  haye  intended  to  giye  ^ 

(d)    8  Q.  B.  21^8.  (c)  20  L.  J.  C.  P.  155. 

(h) ,  8  Q.  B.  18r 
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defendant  a  cumulative  protection,  by  enablii^  bim  to  pay  ^^^** 

moDej  into  coort  or  to  tender  amends,  instead  oi  his  being  Tbomas, 

obliged  to  proceed  to  trial  and  risk  the  diances  of  succeeding,  Apfejxamt, 
bjr  proYing  that  he  was  acting  in  pursuance  of  the  act. 

Cur.  adn*  vuU. 


Lord  Campbsix  C.  J.  now  delivered  judgment.  This  was  ^''if  ^• 
an  appeal  from  the  decisioii  of  the  judge  of  the  covmty  court 
of  Berkshire,  holden  at  Windsor.  The  j^int  was  brought  by 
a  shopkeeper  against  the  inspector  of  weights  and  measures  for 
seizing  some  scales,  and  for  taking  the  same  away  as  forfeited 
under  the  provisions  of  the  28  th  section  of  the  5  &  6  Will.  4. 
c.  63.  On  a  former  day  we  intimated  a  clear  opinion  that  the 
defendant  was  not  justified  by  the  28th  section  of  the  5  &  6 
Will  4.  c  63.  in  seizing  and  taking  away  the  phuntiflTs  scales 
as  forfeited,  although  it  is  clear  that  the  plaintiff  had  justly  in- 
curred a  penalty  by  reason  of  his  having  such  scales  in  his  shop ; 
but  we  took  time  to  consider  whether  the  finding  that  the  de- 
fendant acted  b&ndjide,  or  bcndjide  believed  that  he  was  acting 
in  pursuance  of,  and  by  the  authority  of,  that  statute  entitled 
him  to  a  verdict.  It  is  impossible  to  lay  down  any  certain  rule 
applicable  to  all  the  various  statutes  passed  for  the  protection  of 
public  functionaries  who  may  have  made  mistakes  in  the  exercise 
of  a  statutable  authority,  honestly  believing  that  they  were 
justified,  and  that  they  WQre  acting  in  pursuance  of  such  statu- 
tible  authority,  though  it  seems  more  reasonable  and  more  in 
conformity  with  the  policy  hitherto  pursued  by  the  legislature, 
to  hold  that  they  were  intended  to  free  them  from  technical 
difficulties  in  conducting  their  defence,  and  to  exempt  them 
from  the  heavy  eosts  which  must  follow  a  verdict  against  them, 
if  they  are  willing  to  tender  sufficient  compensation  for  the 
wrong  which  they  have  unintentionally  committed.  The  second 
question  in  the  case  depends  entirely  upon  an  examination  of 
the  39th  and  40th  sections  of  the  5  &  6  TTill.  4.  c.  63. 
Looking  only  to  the  first  of  these  two  sections,  there  would  be 
some  ground  for  contending,  that  if  the  grievances  complained  of, 
appeared  to  have  been  done  in  pursuance  of  the  act,  there 
should  be  a  verdict  for  the  defendant,  although  what  was  done 
was  not  done  under  the  authority  of  the  act,  and  although  there 
had  been  no  tender  of  amends,  and  no  payment  of  money  into 
Court ;  but  the  following  section,  the  40th,  we  think  shows 
satisfactorily  that  the  39th  section  of  the  act  was  only  meant  to 
apply  to  procedure  without  giving  an  absolute  indemnity ;  for 
it  goes  on  to  enact  in  the  40th  section,  **  that  no  plaintiff  shall 
recover  in  any  action  for  any  irregularity,  trespass,  or  other 
wrongful  proceeding  made  or  conunitted  in  the  execution  of  that 
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1853.        act,  if  tender  of  sufficient  amends  shall  have  been  made  before 
Thomas       Qction  brought ;  and  if  there  has  been  no  such  tender  of  amends, 
Appellant,    then  that  the  defendant  may  pay  money  into  Court."     Thus  a 
Stkphensok,    defendant  is  to  be  entitled  to  a  verdict  only  on  condition  that  he 
Respondsnt.   has  tendered  sufficient  amends,  or  that  he  has  paid  into  Court  a 
sum  of  money  which  a  jury  may  think  adequate  compensation 
for  the  wrong  done.     Although  there  is  some  change  of  phrase- 
ology in  section  40.,  as  the  expression  occurs  '^  in  the  execu- 
tion of  the  act/^  instead  of  *'  in  pursuance  of  the  act,"  as  in 
8.  39. ;  yet  section  40.  seems  clearly  to  extend  to  irregularities 
where  the  party  band  fide  believed  that  in  what  he  did  he  was 
justified  by  the  act.     That  being  so,  it  is  Impossible  to  oonceiTe 
that  the  legislature  intended  where  such  irregularities  had  oc- 
curred, to  entitle  the  defendant  to  a  verdict  on  simply  proving 
that  what  he  did  without  the  authority  of  the  act,  he  did  in 
pursuance  of  it,  and  in  the  bond  fide  belief  that  he  was  justified 
in  doing  it  by  virtue  of  the  statute*     We  are  therefore  of  opi- 
nion that  the  judge  of  the   county  court  was  right  in  his 
decision  on  both  questions,  and  that  the  appeal  must  be  dis- 
missed with  costs. 

Appeal  dismissed. 
Attorneys^  Last ;  and  C.  Cooke^ 


BERKELEY  v.  ELDERKIN. 
Duekm'b       Coram  LoBD  Campbell  C.  J.,  Wightman  J.,  Eblb  J.,  and 

Bench.  CbOMPTOK  J. 

April  26. 

An  action  wiU     I  jjjg  y^^  ^j^  action  on  a  judgment  recovered  in  the  county 

not  he  m  the        -^  rw,,        ,     ,         .  i     i         .    t  t    i    i 

saperior couru  court.      The  declaration  stated  that  judgment  had  been  re- 

atWestmin.  j  f^^  ^  ^^^  f^P  j^l^^  ^^^  ^^^^  exceeding  50L     To  this 

8tcr,  upon  ft  "^ 

judgment  re-     declaration  there  was  a  general  demurrer,  and  joinder  thereon. 
count^cLurt,         Mr.  Field,  in  support  of  the  demurrer.     The  objection  relied 
under  the  9  &    upon  by  the  defendant  is,  that  no  action  will  He  in  the  superior 
^    '    courts  upon  a  judgment  recovered  in  the  county  court,  [^ffiffht- 
man  J.    It  has  very  often  occurred  at  chambers  that  applications 
have  been  made  to  bring  up  judgments  from  the  county  courts 
to  enforce  them  in  the  superior  courts,  but  they  have  always 
been  refused.]    The  peculiar  remedies  given  by  the  county  court 
Act,  the  9  &  10  Vict,  c  95.,  to  enforce  judgments  recovered  in 
the  county  courts,  clearly  show  that  it  was  not  in  the  contem- 
plation of  the  legislature  that  the  party  recovering  judgment 


Eldebkin. 
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should  have  any  other  powers  of  enforcing  the  judgment^  ex-         1853. 
cept  those  which  are  given  him  by  the  act.   By  the  98th  section^  a      Berkeley 
party  having  obtained  an  unsatisfied  judgment,  "  may  summon     _     v, 
the  debtor  before  the  court,  when  he  may  be  examined  upon  oath 
touching  his  estate  and  effects,  and  the  manner  and  circum- 
stances under  which  he  contracted  the  debt  for  which  judgment 
has  been  obtained  against  him,  and  as  to  the  means  and  ex- 
pectation he  then  had,  and  as  to  the  means  he  still  has,  of  dis- 
charging the  said  debt,  &c.,  and  as  to  the  disposal  he  may  have 
made  of  any  property,"  &c.  By  the  101st  section,  "at  the  hear- 
ing of  the  cause,  the  judge  has  the  same  power  to  commit  the 
defendant  to  prison  as  under  the  preceding  clauses,  namely, 
for  forty  days ; "  and  by  the  103rd  section,  **the  imprisonment  is 
not  to  operate  as  a  satisfaction  of  the  debt,  or  to  protect  the  de- 
fendant from  being  summoned  anew,  and  imprisoned  for  any 
new  iraud  or  other  default  rendering  him  liable  to  be  imprisoned 
under  the  act;  and  such  imprisonment  is  not  to  deprive  the 
plaintiff  of  any  right  to  take  out  execution  against  the  goods 
and  chattels  of  the  defendant."  [Lord  Campbell  C.  J.     Prima 
facie  an  action  would  lie,  as  there  is  no  express  enactment  that 
no  action  on  the  judgment  recovered  in  the  county  court  shall 
be  brought  in  the  superior  courts.     As  a  general  rule,  such  an 
action  as  the  present  will  lie  upon  a  judgment  of  any  court  of 
competent  jurisdiction  ;  as  for  instance,  an  action  will  lie  in  the 
superior  courts  upon  a  decree  of  the  Court  of  Session  in  Scot- 
land :  but  you  may  argue  that  it  is  inconsistent  with  the  pro- 
visions of  the  County  Court  Act  that  this  action  should  be  held 
to  be  maintainable.]     The    legislature  bis  also  in  the   104th 
section  enacted  how  the  creditor  may  obtain  execution  against 
the  goods  of  his  debtor  which  are  out  of  the  jurisdiction  of  the 
county  court  in  which  judgment  has  been  recovered ;  and  the 
previous  section,  the  103rd,  gives  the  creditor  power  to  summon 
his  debtor  from  time  to  time  before  the  county  court,  to  enforce 
payment  of  his  debt,  in  case  the  debtor  has  acquired  any  pro- 
perty since  he  was  last  before  the  court.     All  these  various 
provisions,  by  which  so  complete  a  remedy  is  given  to  the  cre- 
ditor both  against  the  person  and  the  property  of  the  debtor, 
and  several  of  which  would  be  defeated  if  this  action  will  lie, 
clearly  indicate  that  it  was  the  intention  of  the  legislature  to 
confine  the  creditor  who  takes  proceedings  in  the  county  court 
to  the  remedies  given  by  the  act. 

Mr.  Milwardy  in  support  of  the  declaration.  This  action  is 
maintainable  upon  the  principle  that,  wherever  a  party  has  re- 
covered a  sum  of  money  by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  whether  of  record  or  not  of  record,  a  debt  is 

C.  L. — yOL.  I,  F  F 
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1853.  created  which  may  be  enforced  by  an  action  in  the  superior 
]3erkelet  courts.  In  fFilUams  v.  Janes  (a)  the  Court  of  Exchequer  held 
^-  .  that  an  action  would  lie  in  that  court  upon  a  judgment  of  a 
county  court:  but  that  case  was  decided  in  1845^  before  the 
passing  of  the  9  &  10  Vict.  c.  95. ;  so  that  the  question  here  is, 
whether  the  special  remedies  given  to  the  creditor  who  obtains 
judgment  in  the  county  court  by  the  provisions  of  that  act,  by 
necessary  intendment  show  that  the  l^islature  did  not  contem- 
plate that  the  creditor  might  also  bring  an  action  on  the  judg- 
ment in  the  superior  courts.  The  county  court  is  (b)  now  a 
court  of  record ;  but  the  County  Court  Act  provides  no  mode  of 
taking  the  land  of  the  debtor  in  execution ;  there  is  no  elegit  2A 
in  the  superior  courts.  Primd  facie  this  action  is  maintainable; 
and  there  are  no  express  words  in  the  9  &  10  Vict,  c  95.  by 
which  the  plaintiff's  right  of  action  is  taken  away.  [Lord  Cam^ 
bell  C.  J.  Is  it  not  cleat  that  the  legislature  intended  that  no 
person  against  whom  a  judgment  is  recovered  in  the  county 
court  should  be  imprisoned  beyond  forty  days  ?  but  if  you  re- 
covered judgment  in  this  action  you  might  defeat  that  intention, 
and  you  might  also  take  in  execution  the  debtor's  tools  and  im- 
plements of  trade,  which  are  excepted  from  liability  to  seizure 
by  the  96th  section  of  the  act  By  the  100th  section  also  it 
would  seem  that  the  judgment  of  the  county  court  is  not  a  final 
judgment  as  it  is  in  one  of  the  superior  courts^  as  the  judge  has 
power  to  rescind  or  alter  any  previous  order,  and  also  to  make 
any  further  or  other  order,  &c.]  The  provisions  of  the  9  &  10 
Vict.  c.  95.  are  cumulative,  and  not  necessarily  so  inconsistent 
with  the  consequences  which  would  follow  from  the  Court  hold- 
ing the  present  action  maintainable,  as  to  induce  the  Court  to 
decide  that  the  action  will  not  lie. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that  an 
action  is  not  maintainable  in  the  superior  courts  upon  a  judg- 
ment recovered  in  a  county  court.  Prima  facie  an  action 
will  lie  in  the  superior  courts  upon  a  judgment  recovered  in 
any  court  of  competent  jurisdiction ;  but  on  looking  at  the 
various  provisions  of  the  9  &  10  Vict  c  95.,  it  seems  to  me 
that  the  legislature  intended  that  parties  recovering  judg- 
ments in  those  courts  should  be  confined  to  the  specific  re- 
medies pointed  out  by  that  Act,  and  I  think  that  the  inten- 
tion of  the  legislature  would  be  defeated,  if  we  were  to  hold 
that  this  action  is  maintainable.  The  Act  gives  the  creditor 
who  has  recovered  a  judgment  in  the  county  court  a  remedy 

W  \3  M  &  W.  628.  rected  under  the  3  &  4  W.4.  c,  42. 

(d)  But  It  is  not  a  court  of  record      8.17.;    Owena  v.   Breese,  6  Excb. 
to  which  a  writ  of  trial  can  be  di-      916. 


Elderkik. 
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both  against  the  property  and  the  person  of  his  debtor;  with         1853. 
respect  to  the  former,  by  the  96th  section,  the  goods  of  the      bekwelet 
debtor  (excepting  his  wearing  apparel  and  bedding,  and  the     ^    v. 
tools  and  implements  of  his  trade  to  the  value  of  5L)  may  be 
seized;  but  if  this  action  is  maintainable,  the  above  provision 
of  the  act  which  protects  the  debtor's  tools  and  implements  of 
trade  might  be  wholly  frustrated,  as  the  plaintiff,  after  he  has 
recovered  judgment  in  this  court,  might  issue  a  ^.  fa,,  under 
which  the  debtor's  tools  might  be  taken  and  sold.     Again,  by 
the  County  Court  Act,  the  power  of  imprisoning  the  person  of 
the  debtor  is  limited  to  forty  days ;  but  if  the  plaintiff  can 
maintain  this  action,  he  might  subject  the  debtor  to  imprison- 
ment for  the  same  period  as  if  he  had  originally  proceeded  in 
one  of  the  superior  courts.     As  therefore  the  County  Court 
Act  has  given  the  party  proceeding  in  that  court  new  rights 
and  new  remedies,  I  am  of  opinion  that  he  is  confined  to  them. 
By  the  100th  section  of  the  act  the  judge  of  the  county  court 
may  rescind  or  alter  any  order  that  he  may  have  previously 
made  against  any  defendant,  or  he  may  make  any  further  or 
other  order,  as  he  may  think  reasonable  and  just :  that  being  so, 
a  judgment  recovered  in  one  of  these  courts  cannot  be  considered 
to  be  a  final  judgment,  and  it  is  only  upon  judgments  which 
are  final  (a)  that  an  action  is  maintainable  in  one  of  the  superior 
courts.    With  respect  to  this  judgment,  the  judge  of  the  county 
court  has  still  jurisdiction  over  it,  and  he  might  still  vary  it : 
which  is   altogether    inconsistent    with    the    plaintiff's  being 
allowed  to  sue  on  it  in  this  court  as  a  final  judgment.     It  gives 
me  great  satisfaction  to  find  that  we  are  authorised  to  come  to 
this  conclusion  by  the  established   rules  of  law;  for  if  this 
action  were  held  to  be  maintainable,  it  would  very  much  lessen 
the  benefit  and  utility  of  the  county  courts. 

WiGHTMAN  J.  —  I  am  of  the  same  opinion.  JF  this  action 
could  be  maintained,  the  provisions  of  the  legislature  contained 
in  the  9  &  10  Vict.  c.  95.,  both  against  the  property  and 
the  person  of  the  debtor,  would  be  defeated.  To  hold  that 
this  action  will  lie  would  lead  to  such  manifest  inconsistency 
with  those  provisions,  that  the  legislature  must  be  taken  to 
have  intended  that  the  person  taking  proceedings  in  the  county 
court  should  be  confined  to  the  remedies  given  by  the  County 
Court  Act,  and  that  he  should  not,  having  recovered  judgment 
in  the  county  court,  be  allowed  to  proceed  on  such  judgment 

(a)  Patrick  v.  Shedihm,  not  yet  in  Scotland,  on  the  ground  tbat  such 

reported,  vhere  this  Court  decided  interim  order  was  not  a  final  judg- 

that  no  action  would  lie  on  an  in-  ment. 
terixB  order  of  the  Court  of  Session 

rr  2 
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IS53%         by  commencing  an  action  upon  it  in  one  of  the  superior  coarts 

Behk'elev      a*  Westminster. 

V.  Erle  J.  and  Crompton  J.  concurred. 

'  ^^^^  ^  '  Judgment  for  the  defendant. 

Attorneys,  Vincent  G. ;  and  Jerwood. 


HOLT  V.  ELY. 

Queen's 

Bench.  Coram  LORD   CAMPBELL   C-  J.,  WiGHTMAN  J.,  and  ErLE  J. 

April  25. 

^^rSteTby  AcTION  for  money  payable  by  the  defendant  to  the  plaintiff 

A.  B.,  his  prin-  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff 

funds  to  ar-  Plea,  never  indebted.     This  case  came  on  for  trial  before  Lord 

range  the  Campbell  C.  J.  at  Guildhall,  at  the  sittings  after  last  Hihnr 

with  instruc-  *  Term,  when  the  following  facts  were  proved.    The  plaintiff  Holt 

tioiiB  to  pay  ^^^  attorney),  had  been  employed  by  a  Captain  Lane,  who  was 

accepted  b^  in  difficulties,  to  arrange  his  affairs  with  his  creditors,  and  had  been 

^enindoci^  entrusted  with  a  fund  for  that  purpose.     It  appeared  that  there 

by  the  fhiud  were  certain  bills  of  exchange  outstanding  in  the  hands  of  va- 

Bentationrof  rious  holders,  some  of  them  drawn  by  a  Captain  Coles  upon  and 

the  defendant,  accepted  by  Captain  Lane,  and  others  drawn  by  Lane  upon  and 

amoant  of  two  accepted  by  Coles ;  the  name  of  the  latter  having  been  used  in  both 

bills,  which  the  g^^g  of  bills  for  the  accommodation  of  Lane.     Holt*s  instructions 

defendant 

falsely  alleged  from  Captain  Lane  were,  that  he  was  to  pay  Coles'  acceptances 
r  C.  d!*-^  in  full  out  of  the  fund  with  which  he  was  entrusted ;  but  that 
Held^  that  H.,  on  the  bills  which  were  accepted  by  Captain  Lane,  he  was  onlj 
mfgbflnain-  *^  P^J  ^  Composition  of  4«.  in  the  pound.  The  defendant,  who 
tain  an  action  ^^3  the  holder  of  two  bills  of  exchange  accepted  by  Lane,  in 
nwne,  to  reco-  Order  to  get*paid  in  full,  falsely  represented  to  Holt  that  they 
Ter  back  the      y^^xQ  accepted  by  Coles,  and  by  this  false  representation  ob- 

tained  from  Holt  the  money  for  which  this  action  was  brought. 
At  the  close  of  the  plaintifTs  case,  it  was  objected  for  the  de- 
fendant, that  the  action  ought  to  have  been  brought  in  Captain 
Lane's  name,  and  that  the  present  plaintiff  ought  to  be  non- 
suited. His  lordship  left  the  case  to  the  jury,  who  found  that 
the  amount  of  the  two  bills  was  obtained  by  the  defendant 
from  the  plaintiff  by  fraud  and  misrepresentation;  where- 
upon a  verdict  was  directed  to  be  entered  for  the  plaintiff  for 
306/.  13*.  4rf.,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  on  the  above  point.  Mr.  Bramwett  on  a  former 
day  having  obtained  a  rule  nisi  to  enter  a  nonsuit, 

Mr.  Edwin  James  and  Mr.  CI  W.  Wood  now  showed  cause. 
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It  Is  submitted  that  Holt  may  maintain  this  action,  even  1B53. 
although  an  action  would  also  lie  in  the  name  of  Captain  Lane.  holt 
Holt  was  an  attorney,  and  was  entrusted  by  Captain  Lane  with  *'• 

a  considerable  sum  of  nioney,  out  of  which  fund  he  was  to  pay 
certain  bills,  and  to  arrange  the  affairs  of  Captain  Lane.     Holt 
was  entrusted  with  this  fund,  and  he  had  the  entire  control  over 
it,  and  he  paid  the  amount  for  which  this  action  was  brought 
by  a  cheque  drawn  by  him,  and  which  was  paid  by  Holt*8 
bankers.     Holt  was  imposed  upon  by  the  defendant,  and  paid 
this  money  on  the  false  representation  of  the  defendant,  that 
the  two  bills  he  held  were  accepted  by  Captain  Coles.     [Lord 
Campbell  C.  J.  You  may  assume  that  Ely  knew  that  Holt  was 
paying  this  money  under  a  misapprehension,  and  that  a  fraud 
was  practised  upon  Holt]     As  Holt's  instructions  from  Cap- 
tain Lane  were,  that  he  was  to  pay  in  full  such  bills  only  as 
were  accepted  by  Captain  Coles,  and  the  two  bills  the  amount 
of  which  was  paid  to  the  defendant  were  not  so  accepted,  some 
question  might,  perhaps,  arise  between  Captain  Lane  and  Holt, 
23  to  whether  Holt  could  charge  this  payment  against  Captain 
Lane.     \^Wtffktman  J.     Could  Holt  debit  Captain  Lane's  ac- 
count with  this  payment  ?]     The  argument  on  the  other  side 
was,  that  Captain  Lane  could  not  sue  Holt  for  this  money,  be- 
cause Holt  had  acted  by  his  authority ;   but  it  is  submitted 
that  it  was  clearly  proved,  that  Holt  had  only  authority  to  pay 
in  full  such  bills  as  were  accepted  by  Captain  Coles ;  these  bills 
were  not  so  accepted;  therefore,  it  may  well  be,  that  Lane  could 
hold  Holt  responsible  for  the  whole  of  this  money,  and  enforce 
payment  of  the  money  back  from  Holt,  as  he  paid  it  away  con- 
trary to  his.  Captain  Lane's,  instructions.     That  is  a  strong  ar- 
gument to  show  that  he.  Holt,  can  maintain  the  present  action. 
A  fraud  has  been  practised  upon  him,  and  he  is  entitled  to  be 
placed  in  the  same  position  as  he  would  have  been  in  if  no 
fraud  had  been  practised  upon  him  by  the  defendant.     [Lord 
Campbell  C.  J.     Here  the  fraud  was  practised  personally  upon 
the  agent  Holt.]     Lord  Mansfleldts  judgment  in  Stevenson  v. 
Mortimer  (a)  is  strongly  in  point  to  show,  that  the  present 
action  is  maintainable :  he  there  says,  "  Where  a  man  pays 
money  by  his  agent,  which  ought  not  to  have  been  paid,  either 
the  agent  or  principal  may  bring  an  action  to  recover  it  back. 
The  agent  may,  from  the  authority  of  the  principal ;  and  the 
prindpal  may,  as  proving  it  to  have  been  paid  by  his  agent." 
Here  the  agent  had  the  entire  control  over  this  fund  out  of 
which  these  bills  were  paid;  a  fraud  was  practised  upon  the 

(a)  2  Cowp.  S06. 
r  F  3 
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1858.  ^  agent  by  the  defendant,  and  it  is  submitted  that  the  present 
action  in  the  name  of  the  agent  is  clearly  maintainable.  [The 
case  of  Oom  ^  Others  y.  Bruce  (a)  and  Story  on  Agency, 
page  3.f  were  also  cited.] 

Mr.  Bramtoell  and  Mr.  Wordsworth  contra.     It  must  be  ad- 
mitted>  for   the   purposes  of  the  aigument,  that  the  money 
for  which  this  action  is  brought  was  obtained  from  the  plain- 
tiff  by  the  fraud  and  misrepresentation  of  the  defendant.     But 
the  cases  which  have  been  cited  on  the  other  side  are  not 
in  point  here.     [Lord  Campbell  C.  J.     Lord  Maf^fiel^Ts  de- 
cision in  Stevenson  y.  Mortimer  seems  to  apply  to  the  preeeot 
case.]     The  question  here  is.  Whether,  when  Holt  all  along 
professed  to  act  as  the  agent  for  Captain  Lane,  and  to  pay  this 
money  on  his  account,  he.  Holt,  can  maintain  thia  action  ia 
his  own  name  ?     [Lord  Campbell  C.  J.     Is  there  no  difierence 
betwixt  a  bag  of  specie  handed  oyer  and  payment  out  of  hb 
general  funds  ?  —  Erie  J.     Are  there  not  seyeral  cases  in 
which  either  the  bailor  or  bsulee  may  sue  ?   Suppose,  in  this  case, 
that  Lane  had  deliyered  to  Holt  a  bag  of  money  to  be  deliyered 
to  Ely  in  satisfaction  of  Coles'  acceptances,  and  a  fraud  prac- 
tised upon  Holt,  I  apprehend  that  either  Holt  or  Lane  could 
haye  sued.]     That  may  be  in  the  particular  case  put,  but  it  is 
submitted  that  it  is  not  so  in  the  case  of  a  general  payment* 
[Erie  J.   An  action  for  money  had  and  receiyed  lies  for  money 
which  has  come  wrongfully  into  the  hands  of  the  defendant ;  it 
is  an  action  goyemed  by  the  most  liberal  equity.]    There  can  be 
no  doubt  that  Holt  was  guilty  of  negligence,  and  that  he  did  not 
exercise  proper  caution  in  not  requiring  the  defendant  to  pro- 
duce and  show  him  the  two  acceptances  in  question  before  he 
paid  the  money,   and  he  must  suffer  for   such    negligence. 
[Wightman  J,     Suppose  that  Holt  had  paid  these  biUa  out  of 
his  own  money,  would  it  not  be  a  case  of  hardship  not  to  allow 
him  to  recoyer  it  back  in  this  action  ?] 

LOBD  Campbell  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  think  that  Holt,  under  the  circumstances 
of  this  case,  may  well  maintain  this  action  for  the  amount  which 
he  paid  to  the  defendant,  he.  Holt,  haying  been  induced  to  pay 
the  money  by  the  fraud  and  false  representation  of  the  defendant. 
I  am  also  of  opinion  that  Holt  was  guilty  of  negligence,  and 
that  he  could  not  haye  set  off  this  payment,  if  Lane  had 
brought  an  action  against  him  to  recoyer  the  amount  of  the  fund 
with  which  he  had  been  entrusted.     I  will  eyen  go  further  and 

{a)  12  East,  225. 
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say,  that  as  it  is  dear  there  was  a  fraud  practised  hj  Ely,  the  ^  1853. 
defendant,  upon  Holt,  and  assuming  that  there  was  a  general 
authority  to  Holt  to  pay  money  on  Captain  Lane's  account,  I 
think  that  in  that  case  either  Captain  Lane  or  Holt  might  main- 
tain this  action.  Where  a  man  pays  money  by  his  agent,  which 
ought  not  to  have  been  paid,  either  the  agent  or  the  principal 
may  bring  an  action  to  recover  it  back.  That  is  the  ground  of 
the  decision  in  Stevenson  v.  Mortimer.  That  principle  has  been 
adopted  by  Mr.  Justice  Story  in  his  work  on  Principal  and 
Agent ;  and  I  consider  it  a  maxim  of  law,  that  where  a  fraud  has 
been  practised  upon  a  person,  that  he  should  be  replaced  in  the 
same  position  as  he  was  before  such  fraud  was  practised  upon 
him.  I  think  this  case  comes  within  that  principle,  and  that 
this  rule  to  enter  a  nonsuit  should  therefore  be  discharged. 

WiGHTHAN  J.  I  am  also  of  opinion  that  Holt  can  sue  Ely, 
the  defendant,  who  induced  him  by  a  fraud  to  pay  him  this 
money.  The  eyidence  as  to  Holt's  authority  from  Lane  to  pay 
this  money  does  not  seem  to  be  very  clear :  the  later  authority 
was,  that  he.  Holt,  was  not  to  pay  the  bills  drawn  by  Coles ; 
but,  with  respect  to  such  bills  as  were  accepted  by  Coles,  he  had 
authority  to  pay  them  in  full.  It  is  clear  that  Holt  was  guilty 
of  negligence ;  he  ought  not  to  hare  paid  the  money  on  the  two 
bills  held  by  the  defendant  until  he  had  seen  what  the  bills 
were,  and  that  they  were  accepted  by  Captain  Coles;  he  had  no 
authority  to  pay  the  money  in  the  way  he  paid  it ;  therefore,  I 
am  of  opinion,  that  there  was  in  strictness  no  evidence  of  a 
proper  authority  from  Captain  Lane  to  Holt  to  pay  this  money. 
I  also  think,  that  if  Holt  had  been  called  upon  by  Captain 
Lane  to  account  for  the  fund  with  which  he  had  been  entrusted, 
that  he  could  not  have  set  off  this  payment.  I  agree  with  the 
decision  of  Lord  Mansfield  in  Stevenson  v.  Mortimer. 

Erle  J.  I  think  that  Holt  paid  the  defendant  this  money 
without  the  authority  of  Lane ;  and  that  this  action  will  lie  in 
Holt's  name  to  recover  it  back.  I  think,  further,  that  even 
if  Holt  had  authority  to  pay  this  money,  he  might  still  have 
maintained  this  action,  which  is  an  action  for  money  had  and 
received,  and  may  be  considered  analogous  to  the  action  of 
trover. 

Bule  discharged. 
Attorneys,  H.  F.  Holt;  and  Thomas  Jennings  Foord. 
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1953. 
' — • — '  EVERARD  V.  WATSON. 

B^m"  Cwtim  Lord  Campbell  C.  J,,  and  Eble  J. 

April  25.      Action  on  a  bUl  of  exchange  by  indorsee  against  indorser. 

In  an  sctioo  by  ,         <•  -••  i  ^^ 

the  indorsee      —  Plea,  no  due  notioe  of  dianonoor. 

of  a  bill  of  ex-        ^^  ^|j^  ^^j  ^^  following  notice  of  dishonour  was  put  in 

cbange  agiinst  ^  ^ 

the  indoner,      evidence : 

^^rtf^  "  B«ik,  Norwich,  lat  May,  1852. 

^S^^x :  "  Mr.  Thomas  WateoD, 

"We  beg  to  «  SiB,  —  We  beg  to  acquaint  you  with  the  non-payment  of 

wiib^e  noB-  William  Mile's  acceptance  to  James  Wright's  draft  of  29th 
payment  of  ^  December  last,  at  four  months,  50/.,  amounting  with  expenses 
nccepunee  to     ^o  50L  5s.  IdL,  which  remit  us,  in  course  of  post,  without  faD^ 

James wrigbt's  q^  pay  to  Messrs.  Everard's  and  Co.,  Lynn, 
diaft  of  29ih  *  -^  ^  ^ 

December  last,  "  Yours,  &C, 

lUfcmr months.  "  ThOS.  FiRTH  AKD   SON." 

50C,  amoonting 

to  mT^s^'ul  '^^^®  notice  of  dishonour  was  objected  to  as  insufiBcient.  A 
which  remit  na,  Terdict  was  found  for  the  plaintiff,  leave  being  reserved  to  the 
^^^^JJJiOTt  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
fail,  or  pay  to  opinion  that  the  notice  was  insufficient.  Ikf  r.  Prentice  haviDg 
imid's,  Lynn."    ^^  ^  former  day  obtained  a  rule  accordingly, 

Mr.  Bramwell  and  Mr.  Wheeler  now  showed  cause.  This 
letter  contains  a  good  notice  of  dishonour.  In  the  more  re- 
cent cases  on  this  subject  the  courts  have  shown  a  dispo- 
sition to  put  a  more  liberal  construction  on  notices  of  this 
kind,  than  was  done  in  some  of  the  earlier  decisions.  This 
notice  indicates  every  flict  which  is  necessary  to  make  it  a 
good  notice:  it  states  the  non-payment  of  the  bill,  and  the 
amount  of  the  bill  with  expenses,  (which  must  mean  the  ex- 
penses attending  the  presentment  of  the  bill,)  which  the  de- 
fendant is  requested  to  remit  in  course  of  post.  In  Bailey  v.  Por- 
ter (a),  a  letter  written  by^a  clerk  of  the  plaintiff  to  the  defendant 
informing  him  that  "  James  Court's  acceptance,  due  that  dav^ 
was  unpaid,  and  requesting  his  immediate  attention  to  it,"  was 
.  held  a  sufficient  notice  of  dishonour.  The  notice  here  is  not  in 
the  same  terms  as  the  one  which  was  held  insufficient  in  Solarie  v. 
Palmer  (A),  and  the  Court  are  not  therefore  bound  by  that  de- 
cision. The  cases  on  this  subject  will  bo  found  collected  in 
Byles  on  Bills,  6th  edition.  In  Grugeon  v.  Smith  (c)  the  fol- 
lowing notice  of  dishonour  was  held  sufficient :  ''  Bill,  &c. 
drawn  by  you,  is  this  day  returned  with  charges,  to  which  your 

(a)  14  M.  &  W.  44.  (c)  6  A  &  E.  499. 

(A)  7  Ring.  530.;  1  Ring.  N.  C.  194. 


Watson. 
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immediate  attention  Is  requested;*'  in  that  case  the  notice  was         1853. 
in  very  similar  terms  to  the  present,  and  this  Court  held  it      et«raw> 
sufficient.  v. 

Mr.  Prentice  in  support  of  the  rule*  If  the  Court  held  this 
notice  of  dishonour  to  be  sufficient,  they  will,  it  is  submitted, 
be  going  further  than  any  of  the  decided  cases  warrant  them  in 
doing.  In  Messenger  v.  Southey  (a)  the  following  notice  of  dis- 
honour was  held  insufficient :  "  This  is  to  inform  you  that  the 
bill  I  took  of  you,  \5L  2s.  6d.,  is  not  took  up,  and  4s*  6d  ex- 
pense ;  and  the  money  I  must  pay  immediately.  My  son  will 
be  in  London  on  Friday  morning.'*  The  sufficiency  of  the 
notice  in  the  case  now  before  the  Court  will  depend  upon  the 
words  in  it,  ''  amounting  with  expenses  to  50/.  5s.  Id."  The 
Court  of  Common  Pleas,  in  Messenger  v.  Southey^  held  that 
similar  words  did  not  tiike  the  case  out  of  the  authority  of 
Solarte  y.  Palmer  ;  and  it  is  submitted  that  this  case  cannot  be 
distinguished  from  Messenger  v.  Southey. 

Lord  Campbell  C.  J.  I  think  it  is  impossible  to  con* 
tend  that  this  notice  is  insufficient ;  it  shows  that  the  bill  has 
been  presented  for  payment  and  dishonoured,  and  it  sufficiently 
indicates  that  the  defendant  is  held  liable  upon  it,  as  he  is  re- 
quested to  remit  the  amount  of  the  bill  with  the  expenses  by 
return  of  post.  [His  lordship  read  the  notice.]  Is  there  any 
human  being  who,  on  reading  this  notice,  would  not  perfectly 
well  comprehend  that  the  bill  had  been  presented  for  payment 
and  dishonoured  ?  Then  can  there  be  any  doubt  that  the  party 
to  whom  the  letter  was  sent  is  held  liable  upon  the  bill,  when 
he  is  requested  to  remit  the  amount  with  expenses  in  course  of 
post?  It  is  peculiarly  important  that  mercantile  instruments 
like  the  present  should  convey  the  ideas  that  are  meant  to  be 
conveyed  in  general  language  which  may  be  easily  understood. 
In  this  case  the  notice  is  not  in  the  same  terms  as  the  one  in 
SoJarte  v.  Palmer;  if  it  were,  we  should  be  bound  to  follow 
that  decision,  which  is  one  which  has  caused  much  mischief  and 
confusion.  I  wish  that  the  authority  of  Solarte  y.  Palmer  was 
got  rid  of  by  a  legislatire  enactment ;  but  I  do  not  feel  my 
judgment  fettered  by  it  in  this  case ;  I  am  at  liberty  to  form 
my  own  opinion,  and  that  is,  that  the  notice  of  dishonour  in 
this  case  is  sufficient. 

Eble  J.  I  think  this  notice  is  quite  sufficient.  'There  are 
Beveral  recent  cases  where  notices  have  been  held  good  which 
were  not  so  strong  as  the  present.  Where  the  notice  is  in  the 
Bame  terms  as  the  one  in  Solarte  v.  Palmer,  we  should  no 

(a)  1  Scotia  N.  R.  180. 
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doubt  feel  bound  to  hold  it  bad ;  but  here  that  is  not  the  case. 
Any  instrument  which  gives  notice  that  the  bill  has  been  pre- 
sented and  dishonoured,  and  which  shows  that  the  person  to 
whom  such  instrument  is  addressed  is  looked  to  for  payment, 
!{[  should  be  inclined  to  hold  a  valid  notice  of  dishonour. 

Rule  dischai^ged 
AttomejSi  Goodwin  ^  Co, ;  and  7\  M.  Wilkin. 


Ql7KBN*8 

Bsircit. 

AprU  25. 

Where  an  ap- 
peal Against  a 
poor-rate  bad 
been  referred 
to  an  arbitra- 
tor, and  he  had 
made  his 
award,  order- 
ing the  appel- 
lant to  pay  cer- 
tam  costs,  but 
had  omitted  in 
his  award  to 
ascertain  the 
amount  of  such 
costs,  and  the 
Court  referred 
the  matter 
back  for  that 
purpose,— 
Hdiy  that  the 
arbitrator  was 
justified  in  con- 
fining the  sub- 
sequent inquiry 
before  him  to 
ascertaining 
the  amount  of 
costs,  and  that 
he  was  not 
bound  to  re- 
ceive evidence 
on  the  general 
merits  of  the 
case. 


HUNTLEY,  CLERK,  v.  THE  CHURCHWARDENS 
AND  OVERSEERS  OF  BINBROOKE. 

Coram  Lobb  Campbell  C.  J.,  Wightman  J.,  and  Eble  J. 

JVIr.  MELL  or  had  obtained  a  rule  calling  upon  the  chiucb- 
Wardens  and  overseers  of  the  parish  of  Biqbrooke^  in  Lincoln- 
shire, to  show  cause  whj  an  award  made  in  a  certain  appeal 
against  a  poor  rate  for  the  said  parish  should  not  be  set  aade, 
on  the  grounds  that  the  arbitrator  (the  award  having  been  re- 
ferred back  to  him)  had  refused  to  adjourn  the  further  hear- 
ing at  a  certain  meeting,  in  order  to  enable  the  appellant  to 
produce  fresh  evidence;  and  had  also  refused  to  allow  the 
appellant  to  go  into  evidence  on  the  general  merits  of  the  case. 
It  appeared  that  this  appeal,  when  it  came  on  for  hearing  at 
the  Quarter  Sessions,  had,  by  consent  of  the  parties,  been  re- 
ferred to  a  barrister,  as  arbitrator,  under  the  12th  &  13th  Yict 
c.  45.  s.  13.,  who  was  to  have  the  same  power  as  the  Court  of 
Quarter  Sessions  as  to  costs :  that  the  arbitrator  had  made  bu 
award  confirming  the  rate,  and  ordering  the  appellant  to  paj  the 
costs ;  but  that  he  had  failed  to  ascertain  in  his  award  the 
amount  of  such  costs.  An  application  had  subsequently  been 
made  under  the  12th  &  13th  Vict.  c.  45.  s.  13.  on  behalf  of  the 
respondents  to  this  Court  for  a  rule  to  refer  the  case  back  to 
the  arbitrator,  which  the  Court,  after  cause  shown  against  it  bj 
the  appellant,  had  made  absolute.  From  the  affidavits  in  sap- 
port  of  the  rule  it  appeared,  that  the  arbitrator  had  accord- 
ingly appointed  a  meeting  to  inquire  into  the  amount  of  the 
costs ;  and  that  at  that  meeting  an  application  was  made  to  the 
arbitrator  on  behalf  of  the  appellant  to  adjourn  the  hearing,  in 
order  that  the  appellant  might  produce  further  evidence;  the 
arbitratiMr  declined  to  accede  to  this  request.  But  the  arbitrator 
subsequently  appointed  another  meeting;  at  which,  however, 
he  refused  to  allow  the  appellant  to  go  into  evidence  on  the 
general  merits  of  the  case.     The  affidavits  in  answer  to  the  rule 
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stated  that  there  was  simply  an  application  on  behalf  of  the         1858. 
appellant  for  an  adjournment,  and  that  no  statement  was  made      Huntlet 
at  the  time  of  such  application  as  to  what  evidence  the  appellant        Clerk, 
proposed  to  produce,  if  the  adjournment  was  granted.  The  Chubcb- 

Mr.  Willmore,  Mr,  Macaulay.  and  Mr.  Hayes  now  showed  >arden8  and 
cause.  —  The  arbitrator  having  made  his  original  award  on  the  BnBitoou. 
general  merits,  and  the  matter  having  been  remitted  to  him 
for  a  specific  purpose,  viz.  to  ascertain  the  amount  of  costs,  he 
was  justified  in  confining  the  inquiry  to  that  point,  and  in  re- 
fusing to  enter  upon  the  general  case  again.  In  Bird  v.  Pen- 
rice  (a),  where  an  award  was  sent  back  to  the  arbitrator  to  be 
corrected  by  him,  because  he  had  not  determined  the  issue  on 
the  account  stated,  and  the  arbitrator  refused  to  rehear  the 
matter,  or  to  examine  any  witnesses ;  the  Court  held  that  he 
was  not  bound  to  do  so,  and  refused  to  set  aside  the  award  on 
that  ground.  In  the  case  o(  Howett  v.  Clements  (^b)  the  award 
was  sent  back  to  the  arbitrator  for  a  specific  purpose,  to  alter 
the  name  of  the  plaintifi*  in  his  award :  and  it  was  held  that  he 
was  not  bound  to  give  the  parties  notice  to  attend  him  thereon. 
Again  in  Ringer  v.  Joyce  (c),  where  an  arbitrator  having  by 
mutual  agreement  of  the  parties  closed  his  examination,  refused 
the  application  of  the  defendant's  attorney  for  another  hearing, 
on  the  ground  that  he  could  not  with  regularity  or  propriety 
comply  with  it,  and  made  his  award,  the  Court  refused  to  set 
it  aside  on  the  affidavit  of  the  defendants  that  he  was  in  posses- 
sion of  evidence  which  would  repel  that  on  which  the  award  was 
founded.  [Lord  Campbell  C.  J.  The  rule  by  which  the  award 
was  sent  back  to  the  arbitrator  in  this  case  states  that  it  was 
sent  back  for  him  to  ascertain  the  amount  of  costs ;  and  as  to 
them  he  would  be  bound  to  hear  evidence  which,  under  the  sub- 
mission, he  would  have  been  bound  to  have  heard  when  the 
matter  was  first  before  him.] 

Mr.  Mellor  and  Mr.  Boden  in  support  of  the  rule.[ — It  is  con- 
tended on  the  other  side,  that  the  respondents  applied  to  set 
aside  the  award  which  was  made  in  their  favour,  because  the  ar- 
bitrator had  failed  by  his  award  to  ascertain  the  amount  of  costs 
to  be  pud  by  the  appellant  The  arbitrator  was  therefore,  in 
strictness,  only  authorised  to  amend  his  award ;  but  here  he  has 
made  an  entirely  fresh  award,  treating  the  original  award  as  if 
it  was  void.  {Wightman  J.  The  last  award  does  not  vary  from 
the  old  one,  except  that  it  ascert^ns  the  amount  of  costs ;  that 
is  only  form.]  The  cases  referred  to  on  the  other  side  only  au- 
ra) 6  M.  &  W.  754.  (c)  1  Marshal],  404. 
IhS  1  C.  B.  128. 
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1853.  thorise  the  amendment  of  the  award ;  but  here  the  arbitrator  has 

HuHTxsT  niade  an  entirely  new  award.     In  the  case  of  NickalU  v.  War- 

Ci*ii«,  ren  (a),  where  it  was  ordered  by  the  Court  that  the  matters 

Thb  Church-  referred  by  the  order  of  nisi  prius  should  be  remitted  back  to 

jrARDBNSAMD  iY^q  arbitrator  for  his  re- consideration  and   re-determination, 

OTBB8BEB8  0»     .  i      i  i  ,  .  •     .  ^  j 

BiNBBooKB.  it  appeared  that  the  arbitrator  gave  an  appointment,  and  pro- 
ceeded in  the  reference,  but  refused  to  allow  seyeral  firesh  wit- 
nesses, whose  evidence  had  been  discovered  since  the  making  of 
the  original  award,  to  be  examined,  or  to  receive  any  further 
evidence,  the  Court  made  the  rule  to  set  aside  the  award 
absolute.  [  Wightman  J.  The  words  of  the  rule  sending  the 
case  back  to  the  arbitrator  show  that  it  was  simply  to  ascertain 
the  amount  of  costs ;  if  you  had  wished  to  have  had  the  whole 
matter  re-heard,  you  should  have  asked  to  have  the  matters 
referred  sent  back  generally.]  The  rule  absolute  sending  the 
case  back,  does  not  confine  the  purpose  for  which  it  was  sent 
back  ;  it  only  follows  the  rule  nisi  in  stating  the  omission  of  the 
arbitrator  to  ascertain  the  amount  of  costs  as  the  ground  on 
which  the  rule  to  send  the  case  back  was  obtained.  [Lord 
Campbell  C.  J.  It  seems  to  be  clear  that  the  application  made 
by  the  respondents  to  set  aside  the  award  was  made,  not  for 
any  general  purpose,  to  afford  a  rehearing  of  the  whole  case,  but 
only  for  the  purfiose  of  the  arbitrator  ascertaining  the  amount  of 
costs.]  It  is  a  rule  of  court  that  the  rule  should  state  the  grounds 
on  which  the  rule  was  obtained ;  and  although  the  rule  referring 
the  case  back  complies  with  that,  yet  it  does  not  by  any  direc- 
tion in  the  rule  confine  the  arbitrator  to  merely  ascertaining  the 
amount  of  costs.  The  rule  ordering  the  case  to  be  referred  back 
is  in  general  terms.  [^fViffhtmanJ.  The  award  is  not  set  aside 
by  the  rule,  but  it  is  referred  back  for  a  particular  purpose.]  With 
submission,  that  is  not  so ;  but  the  award  is  sent  back  generallj, 
without  any  direction.  Fresh  evidence  had  been  discovered 
since  the  last  meeting  as  to  the  general  merits  of  the  case ;  which 
was  the  evidence  which  the  appellant  was  desirous  of  tendering, 
and  which  the  arbitrator  refused  to  hear. 

Lord  Campbell  C.  J.  If  this  had  been  an  objection  that 
could  have  been  made  to  the  original  award,  I  should  hare 
thought  that  the  appellant,  under  the  circumstances  disclosed  bj 
the  affidavits  in  support  of  the  rule,  had  not  had  a  fiedr  oppor- 
tunity of  bringing  the  matter  before  the  arbitrator ;  but  now,  as 
-the  finding  in  the  original  award  on  the  merits  of  the  case  stands 
unimpeached,  and  as  the  award  was  only  referred  back  to  the 

(a)  6  Q.  B.  616. 
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arbitrator  to  ascertain  the  amount  of  coats,  I  think  the  arbitrator         1853. 
was  justified  in  refusing  an  adjournment  of  the  meeting  to  enable      Hdntlst 
the  appellant  to  produce  fresh  evidence^  and  also  that  he  was        Cubk, 
not  bound  to  hear  evidence  on  the  general  merits  of  the  case,  thb  Chubch* 
The  purpose  for  which  the  original  award  was  sent  back,  was 
not  for  a  rehearing  of  the  whole  case,  but  onlj  that  the  arbi- 
trator might  ascertain  the  amount  of  costs.     The  original  award 
xfOB  not  set  aside,  it  stood ;  and  I  think  that  the  arbitrator  having 
drawn  up  a  fresh  award  exactly  similar  to  the  original  award, 
except  that  it  ascertains' the  amount  of  costs,  has  in  substance 
complied  with  the  direction  of  the  Court,  and  that  this  rule  for 
setting  aside  the  award  should  be  discharged. 

WiGHTHAN  J.  At  the  time  when  this  award  was  referred 
back  to  the  arbitrator,  both  parties  were  heard ;  the  only  ob- 
jection then  made  was,  that  the  award  did  not  specify  the  amount 
of  costs,  if  there  was  any  other  ground  of  objection  it  ought  to 
have  been  mentioned  at  that  time :  but  it  does  not  appear  that 
there  was  any  other  mistake  at  that  time ;  if  there  was  any,  it 
has  been  discovered  since:  the  award  was  then  objected  to 
simply  because  it  did  not  state  the  amount  of  costs :  it  was  sent 
back  to  the  arbitrator  to  ascertain  the  amount  of  costs,  and  I 
think  that  the  arbitrator  was  not,  under  such  circumstances, 
bound  to  hear  further  evidence  on  the  general  merits  of  the 
case. 

Erle  J.  Here  a  motion  was  made  to  refer  back  this  award 
to  the  arbitrator.  The  Court  may  either  refer  back  all  the 
matters  referred,  or  one  particular  subject.  In  a  case  where  one 
matter  only  is  sent  back,  I  think  that  the  original  award  ought 
to  be  considered  conclusive  as  to  all  other  points. 

Kule  discharged  without  costs. 

Attorneys,  Dunn  Sr  Surtees  ;  Scott  §•  Tahourdin ;  and  Gor* 
don  Sf  Grants 


POIRIER  AND  ANOTHER  v.  MORRIS  AND 

OTHERS. 


Coram  Lord  Campbell  C.  J.,  Wighthan  J.,  Erle  J., 

and  Crompton  J. 


Queeh's 

Bench.; 
MayS. 

'ECIAL  CASE.     This  was  an  action  by  the  plaintiiFa,  the  j^^ikSttto' 
payees,  agunst  the  defendants  as  drawers  of  a  foreign  bill  of  the  United 

respondenti  in 


Sp] 
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1853.  The  first  aod  material  ooant  of  the  declaration  was  on  a 

P<»uEB  foreign  bill  drawn  by  the  defendants  on  Alexander  Dassier  of 

AXD  amotbkb  Parifl^  for  the  sum  of  19,478  francs  5  centimes,  payable  to  the 

MoBBis  order  of  the  plaintifis  at  five  days  after  date ;  the  count  alleged 

AMB  OTHBBfl.  ^^^^^  ^|j^  defendants  afterwards  ordered  the  drawee  not  to  pay 

Co!  to  remit  a  ^^^  plaintiffs,  and  that  the  bill  was  not  paid, 

certain  balance  The  second  and  material  plea  to  the  first  count  was, — that  the 

belonging  to  defendants  made  and  delivered  the  bill  in  the  first  count  men* 

^^»i^**»«  tioned  to  one  Coates,  on  the  terms  of  their  being  paid  the  price 

chantoatParia,  757/.  18^.,  according  to  the  usage  of  merchante;  that  is  to  say,  on 

W^^kCa^M  the  foreign  post-day,  which  would  be  the  next  after  the  delivery 

indebted,   c.  of  the  bill  to  Coates;  that  Ck>ates  purchased  the  bill  as  agent 

bgly  puvbaae  ^^  Hovey,  Williams  and  Ca,  and  before  the  next  foreign  post- 

fromthede-  day,   as  such  agent,   remitted  the  bill  to  the  plaintifi,  and 

the  29tib'<?^  ^^^  plmntiffs  received  the  same  for  the  purpose  of  the  amoant 

October,  1847,  thereof  being  collected  and  received  at  maturity  for  the  account 

drawn  by  them  of  Hovey,  Williams  and  Co.,  and  to  be  placed  to  their  credit  in 

upon  a  banking  account  with  the  plaintiffs ;  that  before  the  bill  came  to  matu- 

hoose  in  Pana,  • 

the  price  of  rity,  the  next  foreign  post-day  elapsed,  and  Coates  did  not  pay  the 

be'raid^on  ^  price  of  the  bill  to  the  defendants,  and  the  defendants  never 

next  foreign  had  value  for  the  bill ;  that  before  the  bills  came  to  maturity 

2ndNoYem^.  ^^^  plaintiffs  had  notice  of  the  premises ;  that  there  never  was 

^.  &  Co.  remit  yalue  for  the  remittance  either  as  between  Coates  and  Hovey, 

plaintiffs,  and  Williams  and  Co.,  or  as  between  Coates  and  the  plaintiffi,  and 

&il  on  Uie  1st  tiiat  the  plaintiffs  always  held  the  bill  without  value. 

NoYember,  -n     ^       *        >  a 

vithout  paying       Beplication  de  tnfurid. 

^e  bm  to^'fhe  ^^  ^^^  *"*^  ^^^^  ^^^  Campbell  C.  J-,  at  Guildhall,  at  tlie 

defendants.  sittings  after  last  Michaelmas  Term,  the  following  facts  were 

honoured*  by  *'  proved.     The  plaintiffs  previous  to  and  during  the  year  1847 

the  drawers,  were  merchants  carrying  on  business  at  Paris,  under  the  style 

ceived  notice  *  oi*  ^nn   of  Poirier  Fr^res ;    the  defendants  were  merchants 

J^™*^®^*"  at  that   time,   carrying  on  business  in   London,   under  the 

pay  the  bill  Style  or  firm  of  Morris  Prevost  and  Co.     Coates  was  also 

ac^nVi^^"*  a  merchant,  carrying  on  business  with  a  partner  in  London, 

maintainable  under  the  style  or  firm  of  Coates  and  Co.,  and  Coates  and 

tiff&the^payees  ^'  ^®^  *^®  correspondents  in  England  of  the  house  of 
of  the  bill,  Hovey,  Williams  and  Co.,  who  were  merchants  at  Boston, 
fend^ttM^''"  in  tl»e  United  States.  On  the  25th  of  October,  1847,  the 
d™''®"?  ^'  house  of  Hovey,  Williams  and  Co.  wrote  to  Coates  and  Ca, 
peafed  that  directing  them  to  negotiate  certain  bills  for  20002.  drawn  on 
"as  disl.*  ^^  Messrs.  Baring  Brothers,  and  after  applying  part  of  the  pro- 
honoured  the  ceeds  to  discharge  certain  other  matters,  to  remit  the  balance 
been  reim-  ^^  ^^  plaintiffs,  to  whom  the  house  of  Hovey,  Williams  and 

barsed  their 
''eBtbyH.,W. 

^,  and  were  bringing  the  action  for  their  benefit. 
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Co.  was  at  that  time  indebted.  Accordingly  Coatee  and  Co.  1853. 
having  received  the  2000i  bills,  procured  them  to  be  dis-  PoiiisB 
counted  and  received  the  proceeds,  and  out  of  these  proceeds  and  ANorHt^i 
and  the  proceeds  of  another  bill  of  400/.  in  their  handsi  paid  Morbis 
themselves  the  debt  due  to  them  from  Hovey,  Williams  and  andOthkb* 
Co.,  paid  the  other  matters  mentioned  in  the  letter  of  Hovey, 
Williams  and  Co.,  of  the  25th  of  October,  1847,  and  had  then 
left  remaining  in  their  hands  a  balance  of  758/.  13^.  Id,, 
which  they  were  to  remit  to  the  plaintiffs.  In  order  to  remit 
this  balance  to  the  pluntiffs,  Coates  and  Co.  on  the  29th  of 
October,  1847  (a  foreign  post-day),  in  their  own  names,  through 
the  medium  of  a  broker  employed  by  them,  purchased  from 
the  defendants  the  bill  declared  upon  in  the  first  count  of  the 
declaration.  It  was  proved  that  the  custom  of  merchants  in 
the  city  of  London,  on  the  sale  of  a  foreign  bill,  was  for  the 
seller  to  hand  over  the  bill  to  the  purchaser  on  one  foreign 
post-day  without  payment  of  the  price  agreed  upon,  and  for 
the  price  to  be  paid  on  the  next  foreign  post-day.  This  bill 
was  handed  over  by  the  defendants  to  Coates  and  Co.  on  the 
29th  of  October,  to  be  paid  for  on  the  2d  of  November^ 
which  was  the  next  foreign  post-day;  but  Coates  and  Co. 
failed  on  the  Ist  of  November,  and  the  defendants  never  were 
paid  the  price.  It  appeared  that  Coates  and  Co.  made  no 
charge  of  commission  to  Hovey,  Williams  and  Co.  for  pur* 
chasing  the  bill,  and  remitting  the  proceeds  to  the  plaintiffs; 
bnt  they  only  charged  them  the  brokemge  which  they  paid  to 
the  broker  employed.  Coates  and  Co.  inclosed  the  bill  to 
the  plaintiffs,  in  a  letter  dated  29th  October,  1847,  and  re- 
quested them  to  collect  the  amount,  and  place  the  same  t&  the 
credit  of  Hovey,  Williams  and  Co.,  Boston,  owning  receipt 
to  Mr.  Chandler  (one  of  the  firm  of  Hovey,  Williams  and  Co.) 
and  to  themselves.  The  plaintiffs  received  the  letter  inclosing 
the  bill  on  the.  31st  of  October,  and  wrote  to  Coates  stating 
that  they  had  placed  the  bill  to  the  credit  of  Hovey,  Wil- 
liams and  Co.  It  also  appeared  that  the  plaintiffs  had  sent 
an  account  to  the  defendants  on  the  30th  November  follow* 
ing,  in  which  this  bill  was  entered,  but  neither  on  the  debit  ^ 
side  nor  credit  side,  that  being  the  usual  practice  where  a 
bill  has  been  dishonoured,  and  the  fact  is  known  to  both  par- 
ties. The  bill  was  not  presented  for  acceptance,  but  was  pre- 
sented for  payment  on  the  3rd  of  November  by  the  plaintiffs, 
and  was  refused,  the  drawee  having  received  notice  from  the 
defendants  not  to  pay  the  bill.  The  bill  was  protested  for 
non-payment  on  the  4th  of  November.  The  plaintiffs,  it  ap- 
peared, had  subsequently  been  repaid  the  amount  of  the  bill  by 
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1853.         Hovey,   Williame  and  Co.,  for  whose  benefit  the  action  wad 
'      v^ '      brought  in  the  name  of  the  plaintiffs.     On  these  facts  a  ver* 

AMP  Anothbe  diet  was  taken  for  the  plaintiffi  for  957L  2s.  3d,,  the  amount 
MoiLBis       ^^  ^®  ^^  ^^^  interest,  subject  to  a  special  case,  leave  bdng 

AMD  Othum.    given  to  the  defendants  to  apply  to  the  Court  to  amend  their 

second  plea,  if  they  thought  it  advisable,  by  alleging  that  the 
pliuntiffs  were  suing  as  trustees,  and  for  the  benefit  of  Hoyej, 
Williams  and  Co. 

Mr.  Bramtoell  (with  him  Mr.  Aspland)  for  the  plaintiffs.  Th^ 
law  of  this  case  is  determined  by  the  case  of  Munroe  v.  Bar" 
dier  (a),  where  the  Court  of  Common  Pleas  decided  that  the 
purchaser  or  remitter  in  London  of  a  foreign  bill,  getting  from 
the  drawer,  according  to  the  usage  in  London,  credit  until  the 
next  foreign  post-day  for  the  amount,  and  delivering  the  bill  to 
the  payee,  who  receives  it  bond  fide  and  for  value,  the  drawer  is 
liable  for  the  amount  to  the  payee ;  although,  in  consequence  of 
the  remitter's  failure  before  the  next  foreign  post-day,  the 
drawer  never  receives  value  for  it.  The  second  plea,  which  al- 
leges that  there  was  no  consideration  either  as  betwixt  Coatea 
and  Co.  and  Hovey,  Williams  and  Co.,  or  as  betwixt  Coatea 
and  Company  and  the  plaintiffs,  and  that  the  plaintiffs  were 
not  holders  for  value,  is  distinctly  negatived  by  the  facts  of 
the  case.  Hovey,  Williams  and  Co.  no  doubt  are  the  real 
plaintiffs;  the  case  may  be  considered  the  same  as  if  Coates 
and  Co.  owed  the  plaintiffs  so  much  money:  Chandler,  one 
of  the  firm  of  Hovey,  Williams  and  Co.,  directs  Coates  and 
Co.  to  remit  the  balance  in  their  hands  to  the  plaintifik  at 
Paris;  that  might  have  been  done  in  various  ways,  by  par- 
chasing  French  coins,  by  consigning  goods,  or  by  purchasii^ 
a  foreign  bill;  if  either  of  the  two  former  modes  had  been 
adopted,  it  is  clear  that  the  pliuntiffs  would  have  been  entitled 
to  recover:  instead  of  this,  a  foreign  bill  is  purchased;  the 
payees  are  foreigners;  this  case  is  not  distinguishable  from 
Munroe  v.  Bordier,  The  case  of  Paget  de  Bras  v.  Forbes  (i)  id 
inapplicable,  as  in  that  case  the  party  purchasing  the  bill  was  in 
every  sense  the  agent  of  the  party  who  gave  the  directions  to 
purchase ;  the  report  of  the  case  is  also  probably  inaccurate. 
If  that  case  is  good  law,  it  can  only  be  supported  on  the  ground 
mentioned  in  the  judgment  in  Munroe  v.  Bordier.  [Lord  Camp- 
bell  C.J.  Could  the  defendants  maintain  any  action  against 
Hovey,  Williams  and  Co.  for  the  price  of  the  bill?]  There 
is  a  class  of  cases  which  decide,  that  where  credit  is  given  U) 
an  agent  who  has  a  foreign  principal,  no  action  is  maintain* 

(a)  8  C.  B.  862.  (b)  I  Esp.  N.  P.  C.  117. 
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able  agidnst  Buch  foreign  principal,    in  case  the  agent  fail;         1858. 
Smytli  V.  Anderson,  (a)     It  is  quite  clear,  on  the  facts  of  this       PoiiiEB 
case,   that  credit  was  given   to  Coates  and  Co.   by  the  de*  and  Anothbb 
fendants;  if  that  is  so,  the  plaintiffs  are  entitled  to  recover;       MoRRn 
Addison  v.  Gandasequu  (b) 

Mr.  Crowder  (with  him  Mr.  Bovill)  for  the  defendants. 
This  bill  was  purchased  of  the  defendants  by  Coates  and  Co., 
the  agents  of  Hovey,  Williams  and  Co.,  with  their  money; 
the  defendants,  in  consequence  of  the  failure  of  Coates  and 
Co.,  have  never  received  anything  for  this  bill ;  and  it  would 
be  an  extremely  hard  case  if  they  are  held  liable  to  the 
plain1i&  in  this  action.  It  is  clear  that  the  house  of  Hovey, 
Williams  and  Co.  are  the  only  persons  who  have  sustained  any 
loss;  the  plaintiffs  have  been  reimbursed  the  amount  of  this  bill 
bj  Hovey,  Williams  and  Co.  and  are  bringing  this  action  for 
their  benefit.  Coates  and  Co.  were  merely  the  agents  of  Hovey, 
Williams  and  Co.,  who  direct  them  to  remit  a  certain  balance  in 
their  hands  belonging  to  them  to  the  plaintiffs  in  Paris.  [Wight- 
man  J.  Are  the  plaintiffs  holders  of  this  bill  for  value  ?]  It 
is  submitted  that  they  are  not.  [Wightman  J.  Why  are  the 
plaintiffs  not  holders  for  value  ?  Lord  Campbell  C.  J.  The  plain- 
tifi^  at  the  time  the  bill  was  remitted  to  them,  were  creditors  of 
Hovey,  Williams  and  Co.,  they  had  requested  a  remittance,  and 
this  bill  was  sent  in  compliance  with  that  request]  It  is  sub- 
mitted that  there  was  no  one  moment  of  time  when  the  plaintiffs 
could  not  have  demanded  payment  of  this  balance  from  the 
house  of  Hovey,  Williams,  and  Co.  [Lord  Campbell  C.  J.  We 
most  look  at  the  state  of  things  existing  at  the  time  the  bill  was 
dishonoured,  whether  the  plaintiffs  were  holders  for  value  at  that 
time  is  the  point  ?]  We  have  leave,  if  necessary,  to  amend  our 
second  plea,  by  alleging  that  the  plaintiffs  are  suing  in  the  pre* 
sent  action  as  trustees,  and  for  the  benefit  of  Hovey,  Williams 
and  Co.  [Lord  Campbell  C.  J.  The  reimbursement  of  the 
plaintiffs  since  by  Hovey,  Williams  and  Co.  cannot  determine 
the  question.]  Coates  and  Co.  were  the  agents  of  Hovey,  Wil-* 
liams  and  Co.,  entrusted  by  them  with  a  large  sum  of  money 
which  they  misapplied ;  and  it  is  submitted  that  Hovey,  Wil- 
liams and  Co.,  and  not  the  defendants,  ought  to  suffer  for  the 
default  of  Coates  and  Co.  [CTompton  J.  Do  you  say  that 
credit  was  given  by  the  defendants  to  Hovey,  Williams  and  Co. 
for  the  price  of  this  bill  ?]  No ;  Hovey,  Williams  and  Co.  were 
not  known  to  the  defendants  at  the  time  this  bill  was  purchased 

(a)  7  C.  B.  21.  (ft)  4  Taunt.  574. 

C.  L. — VOL.  I.  GO 


434  ^l^HE  COM^IOK  LAW  REPORTS. 

18^3.        of  them>  to  be  the  ffrincipals  for  whom  Coates  and  Co.  were 
PoiHiRR       acting.     It  miiei  be  admitted,  on  the  authority  of  Munroey. 

AMD  Anothek  Bordier,  tkftt  if  this  bill  had  got  into  the  hands  of  a  banafde 
HoRRiB       holder,  without  notice,  that  the  defendants  would  have  been 

AMB  Otb£b&  liable.     Coates  and  Co.  had  no  interest  in  the  matter,  they  weie 
mere  agents,  directed  bj  Hovey,  Williams  and  Co.  to  tnosmit 
this  balance  to  the  plaintiffs ;  there  was  no  consideration  pAsang 
as  betwixt   Coates  and  Co.  and   Hovey,  Williams  and  Co. 
[Lord  Campbell  C.  J.     You  must  show  that  Coates  and  Co. 
had  authority  to  pledge  the  credit  of  Hovey,  Williams  and  Ca] 
Your  lordships  will  take  notice  of  the  usage  of  the  city  of 
London  as  to  the  time  of  payment  in  case  of  the  purchase  of  a 
foreign  bill ;  Hovey,  Williams  and  Ca  were  the  real  {mncipfilB 
in  tl^  matter;  and  Coates  and  Co.  were  clearly  their  agcDts. 
l^Erle  J.  Suppose  you  gave  an  agent  ready  nnmey  to  go  to  a 
shop  with  and  he  pledges  your  credit,  you  would  not  be  Hable.] 
For  the  purpose  of  this  argument  it  is  assumed  that  Hover, 
Williams   and   Ca  are  the  plaintiffs,  in  which  case  Puget  it 
Bras  y.  Forbes  is  an  authority  to  show  that  the  action  would 
not  lie  by  Hovey,  Williams  and  Ca ;  Hovey,  Williams  and  Cft 
are  in  the  same  position  in  this  case  as  Fuget  de  Bras  in  that; 
and  if  Hovey,  Williams  and  Ca  are  taken  to  be  the  plaintiffs, 
we  could  go  into  evidence  to  show  that  no  money  was  paid  by 
their  agents,  Coates  and  Co. ;  and,  therefore,  the  action  could 
not  be  maintained.     The  defendants  are  not  interested  in  de- 
puting the  authority  of  Munroe-y,  Bordier;  it  is  not  ^applicable 
to  this  case :  there,  the  plea  did  not  allege  that  Coates  and  Co. 
were  agents  of  the  pl^ntifis,  here  there  is  that  all^atioD. 
[Lord  Campbell  C.  J.     Coates  and  Co.  were  the  general  agests 
and  correq)ondent8  of  Hovey,  Williams  and  Ca  ;  as  at  present 
advised,  I  think  that  makes  a  most  material  difference ;  the  case 
might  have  been  different  if  a  special  direction  had  been  giTeo 
to  Coates  and  Co.  to  buy  a  bill,  and  apply  the  proceeds:  it 
seems  to  me  much  the  same  as  if  there  had  been  a  debt  be- 
twixt Hovey,  Williams  and  Ca  and  Coates  and  Co.   to  the 
amount  of  the  balance  undisposed  of.]     Here  the  agents,  it 
is  submitted,  do  receive  a  special  direction ;  they  are  told  iQ 
remit  the  balance  to  Paris ;  buying  a  foreign  bill  is  one  of  the 
modes  of  doing  what  they  are  directed  to  da     [Lord  CampbeH 
C.  J.     A  general  correspondent  is  not  in  the  same  position  as  & 
mere  agent.]     For  the  purpose  of  this  particular  transactifHi 
Coates  and  Co.  receive  a  particular  direction,  which  oonBtitutes 
them  the  agents  of  Hovey,  Williams  and  Co.     The  plainti£s 
until  they  received  the  money,  merely  held  the  bill  to  collect 
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the  amonnt,  and  place  it  to  the  credit  of  Hovey,  Williams  1853. 
and  Co.  [Lord  Campbell  C.  J.  This  bill  came  to  the  plain-  poibier 
tiffs  as  a  remittance ;  it  is  funds ;  the  bill  is  a  security  which  and  ANOTHsa 
the  plaintiffs  are  entitled  to  hold,  although  it  might  not  sus-  Morbis 
pend  their  right  of  action.]  Unless  the  plaintiffs'  right  of  ac-  ^^  Othkrs. 
tion  against  Hovey,  Williams  and  Co.  could  be  considered  sus- 
pended^ the  plaintiffs  were  not  holders  of  the  bill  for  value ; 
Baker  y.  Walker,  (a)  The  plaintiffi  rendered  an  account  to 
Hovej,  Williams  and  Co.  on  the  30th  November,  1847,  in 
which  this  bill  was  not  entered  on  either  side  of  the  account, 
which  is  the  usual  practice  when  a  bill  has  been  disho- 
noured, and  the  fact  stated  to  correspondents.  [Erie  J.  Sup- 
pose the  plaintiffs  had  not  given  notice  to  Hovey,  Williams 
and  Co.  of  the  dishonour  of  this  bill,  could  not  Hovey,  Wil- 
liams and  Co.  have  said,  we  sent  you  a  good  bill?]  The 
bill  was  not  sent  here  as  a  security,  but  to  collect  the  amount : 
an  antecedent  debt  with  forbearance  is  a  good  consideration. 
[CromptoH  J.  There  was  evidence  here  that  the  plaintiff's  re* 
medj  was  suspended.  Suppose  the  plaintiffs  had  sued  Hovey, 
Williaais  and  Co.  the  next  day  after  the  receipt  of  the  bill.]  The 
fact,  that  the  plaintifis  are  suing  for  the  benefit  of  Hovey,  Wil- 
liams and  Co.  is  an  answer  to  this  action.  The  plaintiffs  must 
make  out  that  they  had  a  good  right  to  sue  at  the  time  of  the 
commencement  of  the  action.  [Crompton  J.  Suppose  the  plain- 
tiffs have  sold  their  interest  in  the  bill,  you  must  satisfy  the 
right  as  between  the  plaintiffs  and  the  defendants ;  the  defend- 
ants have  done  nothing  in  payment ;  the  bill  is  not  paid  on  be- 
half of  the  defendants.]  The  case  was  to  be  considered  by  the 
Court  as  if  the  second  plea  was  amended  by  alleging  that 
the  plaintiffs  were  suing  as  trustees  for  Hovey,  Williams 
and  Co. 

to 

Lord  Campbell  C.  J.  I  am  of  opinion  that,  at  the  time 
when  this  bill  was  dishonoured,  the  plaintiffs  had  a  good  right 
of  action  on  it  against  the  defendants  as  drawers ;  and  if  they 
had  that  right  then,  I  am  of  opinion  that  they  still  retain  it. 
In  determining  this  case,  we  must  consider  what  was  the 
position  of  the  plaintifis  at  the  time  this  bill  was  remitted 
to  them  by  Coates  and  Co.  It  appears,  that  the  plaintiffs, 
who  were  merchants  carrying  on  business  at  Paris,  had, 
previously  to  this  bill  being  remitted,  various  business 
transactions  with  the  American  house  of  Hovey,  Williams 
^i>d  Co.;  and  that  at  the  time  they  received  the  bill  the 

(a)  14  M.  &  W.  465. 
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1853.         plaintiffs  were  creditors  of  Hovej,  TVilliams  and   Co.  to  an 
PoiRiER       ftmount  equal  to  or  exceeding  the  amoant  of  this  bilL     Thej 

AND  Amothbr  applied  to  Hovey,  Williams  and  Co.  for  a  remittance^  and  ac- 
M0RRI8       cordinglj  Hovej,  Williams  and  Co.  promised  to  send  them  a 

AND  Oth£B8.  remittance  through  Coates  and  Co.,  their  correspondents  in 
England,  bj  whom  the  bill  in  question  was  remitted  to  the 
plaintiffs  ;  then,  when  the  plaintiff  received  the  bill  under 
the  above  state  of  facts,  I  am  clearly  of  opinion  thej  were 
bond  fide  holders  of  the  bill  for  value.  The  plaintifiB  did  no- 
thing to  renounce  that  position.  If  the  bill  had  been  ac- 
cepted, thej  could  have  sued  the  acceptor:  as  it  was  not 
paid  when  presented,  they  had  the  same  right  against  the 
defendants,  the  drawers,  to  sue  them.  There  is  nothing  to 
vary  this  case  from  the  common  case  of  a  negotiable  secu- 
rity received  by  a  creditor  from  his  debtor  for  an  antece- 
dent debt;  if  that  be  so,  it  seems  to  me  that  the  plainti& 
have  a  clear  right  to  maintain  this  action.  Supposing  that 
the  plaintiffs  have,  since  the  bill  was  dishonoured,  become 
trustees  of  this  bill  for  Hovey,  Williams  and  Co.,  and  that  they 
are  bringing  this  action  for  their  benefit,  would  that  be  any 
defence  ?  That  may  be  tested  by  putting  the  case  of  a  sup- 
posed indorsement  of  the  bill  since  it  became  due  to  Hovey, 
Williams  and  Co.,  could  they  have  sued  on  it?  It  must  be 
answered  that  they  could.  I  am  of  opinion  that  Coates  and 
Co.  were  not  the  agents  of  Hovey,  Williams  and  Co.  in  the 
sense  alleged  by  the  defendants :  Hovey,  Williams  and  Co.  were 
an  American  house,  carrying  on  business  at  Boston,  Coates  and 
Co.  were  their  correspondents  in  London ;  Coates  and  Co.  had 
this  balance  in  their  hands  belonging  to  Hovey,  Williams  and 
Co.,  and  were  in  the  same  situation  as  if  an  antecedent  debt  to 
that  amount  had  been  due  by  them  to  Hovey,  Williams 
and  Co.,  by  whom  they  were  directed  to  remit  the  amount  to 
the  plaintiffs ;  in  order  to  do  this,  Coates  and  Co.  purchase 
from  the  defendants  this  bill ;  and  I  am  clearly  of  opinion  that, 
under  this  state  of  facts,  the  defendants  could  not  have  sued 
Hovey,  Williams  and  Co.,  for  the  price  of  the  bill.  Coates 
and  Co.  were  not  mere  servants  or  agents  of  Hovey,  Williams, 
and  Co. ;  the  defendants  gave  credit  to  Coates  and  Ca  as  their 
debtors ;  they  knew  no  one  else  in  the  transaction ;  and  they 
therefore  ran  the  risk  of  Coates  and  Co.  becoming  insolvent 
before  the  next  foreign  post-day.  I  am  also  of  opinion  that, 
if  this  bill  had  been  indorsed  to  Hovey,  Williams  and  Co.,  that 
f  they  might  have  sued  the  defendants  as  the  drawers,  and  that 
the  fact  of  the  plaintiffs  suing  for  the  benefit  of  Horey,  Wil- 
liams and  Co.  docs  not  vary  the  case. 
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WiGHTMAN  J,    I  am  of  the  same  opinion.    It  appears  to         1853. 
me  that  it  is  impossible  to  contend  that  the  defendants  are       poiwkr 
not  liable  in  this  action.     Hovey^  Williams  and  Co.^  who  are  and  Anothsb 
American  merchants,  are  indebted  to  the  plaintiffs,  and  ac-       Mobbis 
cordiogly  they  instruct  Coates  and  Co.,  their  correspondents    andOthbbb. 
in  England,  to  dispose  of  certidn  funds  which  they  had  in  hand 
belonging  to  them,  and  to  remit  the  balance  of  proceeds  to  the 
plaintiffi.     A  communication  is  made  to  the  plaintiflb  that  they 
will  receive  a  remittance  through  Coates  and  Co.,  who  accordingly 
purchase  this  bill  from  the  defendants,  drawn  by  them  upon  a 
banking-house  in  Paris,  and  remit  the  same  to  the  plaintiffs. 
Coates  and  Ca,  it  will  be  observed,  were  in  funds  to  buy  this 
bill,  and  Coates  and  Co.  dealt  as  principals  with  the  defendants. 
In  that  view  of  the  case  it  is  clear  that  Hovey,   Williams 
and  Co.  could  not  be  liable  to  reimburse  the  defendants  their 
loss.     The  defendants  gave  credit  to  Coates  and  Co.  until  the 
next  foreign  post-day  for  the  price  of  this  bill.    Coates  and  Co. 
had  no  authority  from  Hovey,  Williams  and  Co.  to  pledge  their 
credit  for  the  price  of  this  bill,  as  Coates  and  Co.  had  funds 
in  hand  belonging  to  Hovey,  Williams  and  Co.     It  seems  to  me 
that  it  is  not  necessary,  in  order  to  decide  this  case,  to  determine 
that  the  plaintiffi  were  holders  of  this  bill  for  value ;  but  they 
were  creditors  of  Hovey,  Williams  and  Co. ;  this  ^bill  was  sent 
to  them  on  account  of  their  debt,  which  they  had  pressed  to  be 
paid.    Even  supposing  that  the  debt  was  not  suspended,  yet  they 
held  the  bill  for  value,  namely  for  the  amount  of  the  debt  due 
to  them  from  Hovey,  Williams  and  Co.     If  the  plaintiffs  were 
entitled  to  sue  as  holders  for  value,  I  think  that  which  has 
occurred  since  would  not  vary  their  rights. 

Eble  J. — I  am  of  the  same  opinion.  I  think  that  the 
plaintiffs  were  hon&fide  holders  for  value  when  they  received 
this  bill.  Coates  and  Co.  had  no  authority  to  pledge  the  credit 
of  Hovey,  Williams  and  Co.  for  the  price  of  this  bill.  Coates 
and  Co.  were  agents  to  remit  funds  to  Paris,  not  agents  to  pur- 
chase this  bill,  which  would  have  been  a  different  case. 

Cbompton  J. — The  defendants  have  to  make  out  that  this 
bill  was  purchased  by  Coates  and  Co.,  as  agents  for  Hovey, 
Williams  and  Co.,  and  also  that  the  plaintiffs  were  not  holders 
for  value ;  and  it  seems  to  me  that  neither  of  these  positions 
is  made  out.  I  think  the  plaintiffs  were  holders  for  value: 
they  write  to  Hovey,  Williams  and  Co.  for  a  remittance ;  they 
receive  a  bill ;  they  write  back  stating  that  they  had  placed  the 
bill  to  the  credit  of  Hovey,  Williams  and  Co. ;  their  letters  show 
that  they  received  the  bill  on  account  of  their  debt.    On  dis- 
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.  ^^^^'  .      honour  of  the  bill,  there  was  a  legal  right  to  8uc  in  the  pkin- 
PoiRiEB       tiffs ;  and  that  remains  still  in  the  plaintifls^  jnst  as  it  would  if 
AND  Anothbb  |.|^y  jjj^^  ^i^  ^jjg  YAM  to  a  third  person,  and  were  suing  as  tnift- 

Morris  tees  for  the  purchaser  of  the  bill ;  they  would  be  trustees  in 
equity.  If  the  phdntiffs  had  a  right  to  sue  at  firsts  they  had 
a  right  to  sue  when  the  action  was  brought;  and  the  fact  that 
they  are  taking  these  proceedings  for  the  benefit  <^  Hovej, 
Williams  and  Co.  does  not  affect  their  legal  right  to  nuuntain 
the  action. 

Judgment  for  the  pIaiBti& 
Attorneys,  E.  J.  H.'if  J,  Lawford;  and  Crowder  and  Mmf- 
nard. 


MORRIS  V.  BOSWORTH. 

Coram  LoRD   Campbell   C.  J.,  Wightman  J.,  and 
Q^E»'«  Crompton  J. 

Bench. 


8c  9      mi 

plain-    i  ^^"^  ^^  ^°  action  brought  to  recover  a  gum  exceeding 


May  7.  &  9. 
Where  a  , 

tiflF  recovers  20/.  When  the  cause  came  on  for  trial,  it  was  referred  to  an 
in  an  action/in  arbitrator,  on  the  terms  that  the  costs  were  to  abide  the  event. 
'Which  the  au-  The  arbitrator  made  his  award  on  the  9th  of  June  1852,  and 
hL  concurrent  awarded  the  plaintiff  the  sum  of  6Z.  On  the  7th  of  February 
J"™^^*^^  in  the  present  year  an  application  was  made  to  a  judge 
coanfj  court,  at  chambers  for  an  order  directing  that  the  plaintiff  should  re- 
to  a^piy  to  r^  cover  his  costs  under  the  15  &  16  Vict  c  54,,  s.  4.,  the  plwntiff 
judge  at  cham-  dwelling  more  than  twenty  miles  from  the  defendant.  That 
15  &" 6  Vict  c.  application  was  opposed  on  the  ground  that  it  was  too  late ;  and 
54.  s.  4.  for  an  Orchard  v.  Moxey  (a)  was  cited,  upon  the  authority  of  which 
ver  his  costs  in  case  it  was  stated  that  Alderson  B,  had  refused  a  similar  appli- 
SL— 'wfeW*'  cation.  The  learned  judge  {Erie  J.)  before  whom  the  sum- 
that  where  an  mons  was  heard  thereupon  declined  to  make  any  order,  bnt 
SSf  oIThe      referred  the  matter  to  the  Court. 

9th  of  June,  Mr.  Garth  had  on  a  former  day  obtained  a  rule  to  show  cause 

the  piaintiff'a*  why  the  plaintiff  should  not  recover  his  costs  under  the  above 

sum  less  than     ^^^ 

application  on  Mr.  Lush  now  showed  cause.  The  original  application  for 
the  7th  of  Feb.  ^g^g  ^^^  ^q^  i^^e.     This  award  was  made  on  the  9th  of  June 

ruary,  1853,  .       ,  3  •% 

was  not  too       1852,  and  no  application  for  an  order  for  costs  was  made  until 

late. 

(a)  16  Jur.  124.,  21  L.  J.  N.  S.  £zch.  79.,  note  to  Atfim  t.  J9ladk- 
maUy  S.  C* 
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ihe  7tli  of  February  1853,  when  a  summons  was  taken  out:  it         IS5S, 
id  submitted  that  the  plaintiff  ought  to  have  applied  within  a       morem 
reasonable  time;  here  he  delays  his  application  from  the  9th  of    ^    _»• 
June  1852  until  the  7tb  of  February  1853.     I  am  bound  to 
admit  that  the  appeal  to  this  Court  from  the  decision  of  Mr.  J. 
Erk  at  chambers  is  in  time,  if  the  original  application  was  so. 
This  matter  was  fully  discussed  in  the  Court  of  Exchequer 
yesterday  ;  and  as  it  involyes  a  point  of  general  practice,  it  was 
understood  that  the  barons  of  the  Exchequer  were  to  consult 
with  this  Court  upon  the  point 

Mr.  Garth  in  support  of  the  rule.  This  application  is  not  too 
late.  In  the  case  of  Norman  v.  Danger  (a),  where  a  judge>  four 
years  after  the  trial,  had  granted  a  certificate  entitling  the 
defendant,  a  churchwarden,  to  double  costs  under  the  provisions 
of  the  7  Jac.  1.  c.  5.,  the  Court  of  Exchequer  refused  to  in- 
terfere with  the  judge's  dbcretion.  In  Harper  y.  Carr^  which 
was  an  application  for  a  certificate  under  the  same  statute,  the 
Court  decided  that  the  certificate  might  be  granted  either  at  the 
trial  or  afterwards,  (i)  [^Cromptfm  J.  I  understand  that  my 
brother  £V&  felt  inclined  to  grant  the  application  at  chambers ; 
but  he  thought  that  he  was  bound  by  the  cases  cit^d  before  him. 
[Lord  Campbell  C.  J.  The  question  is,  whether  the  judge  has 
a  discretion  or  not,  if  he  has,  and  has  refused  to  exercise  it,  we 
cannot  interfere.]  Feeling  a  difficulty  in  the  matter  in  con- 
sequence of  the  cases  which  were  cited  before  him,  Mr.  J. 
Erk  referred  the  matter  to  the  Court. 

Cur,  ode,  vult, 

LoBD  Campbell  C.  J.  now  delivered  the  judgment  of  the  Mtty  ». 
Court. 

We  took  time  to  consider  in  this  case,  in  order  that  we  might 
consult  our  learned  brothers  in  the  Court  of  Exchequer.  We 
have  consulted  them,  and  we  ail  agree  that  this  application  for 
costs  under  the  4th  section  of  the  15  &  16  Vict,  c  54.  does  not 
come  too  late.  When  the  application  was  made  to  my  brother 
Erie  at  diambers,  he  refused  it  on  the  authority  of  a  supposed 
dedsion  of  my  brother  Alderson,  which  we  find  proceeded 
on  a  misconception  of  our  decision  in  Orchard  v.  Moxey; 
that  case  merely  went  to  this,  that,  if  you  appeal  against  a 
judge's  order,  you  must  come  in  the  course  of  the  succeeding 
term,  but  did  not  at  all  apply  to  the  time  when  the  original 
application  for  costs  should  be  made.  Therefore  Mr.  Baron 
Alderson  haying  been  misinformed  with  respect  to  our  decision, 
all  my  brothers  now  agree  that  the  application  does  not,  under 

(a)  3  Y.  &  J.  205.  (h)  7  T.  R.  448. 

O  G   4 


440  '^^^^  COMMON  LAW  KEPOBTS. 

1853.  Bach  cueanwtancesy  come  too  late,  and  that  the  plaintiff  ia  not  at 

Mosus  ^  prejudiced ;  therefore  the  rule  will  be  absolute. 
V.  Rule  absolute. 

BoswoETH.         Attorneys,  Smith;  and  Holme  §•  Ok 


HOLLAND  V.  FOX. 

Qui3ii*s       Coram  LoRD  Campbell  C.  J.,  Colesidge  J.,  Eble  J.,  and 
^^cB.  Cbompton  J. 

In  an  action  for  ^CTION  for  the  infnngement  of  a  patent  granted  to  the 
ment  of  %^     plaintiff  for  iniprovements  in  the  manufacture  of  umbrellas  and 

patent,  parti-       porasohf. 

tionsdeliTered  The  declaration  was  delivered  on  the  30th  day  of  April  last, 
iHA  defend-  ^j  ^jj^  defendant  pleaded  thereto  on  the  30th  day  of  May  hist, 
stating  that  the  and  with  his  pleas  delivered  the  following  particulars  of  objec- 
^r^^  tions,  on  which  he  meant  to  rely  at  the  trial,  as  required  by  the 
▼arions  placet,  41st  section  of  the  Patent  Law  Amendment  Act,  the  15  & 
SlfepT^at   16  Vict.  C.  83. 

Sheffield,  Bit-        « In  the  Quecu's  Bench, 

LondOT^^  not  '*  Between  Henby  Holland,  plaintiff, 

a  f  officient  ^r\^ 

compliance  ^ 

with  the  4i8t  **  Samuel  Fox,  defendant. 

it^&^6Tiet         ''  Tske  notice  that  the  defendant  on  the  trial  of  this  cause, 

c  83^  which  besides  denying  the  infringement  of  the  patent  in  the  last  count 

pSce'w  phwea  mentioned,  will  rely,  on  the  following  objections  to  the  validity 

at  or  in  which  of  such  letters  patent. 

manneMhe  "  1^^*  That  the  invention  therein-mentioned  was  not  of  any 

invention  u  manner  of  new  manufacture. 

heen  naed  to  '*  2nd.  That  the  pluntiff  was  not  the  first  and  true  inventor. 

^  f***i:"*  "  3rd.  That  the  specification  of  such  patent  is  insufficient, 

rach  particn-  ,  *  ^  *- 

Ian.  vague,  and  uncertain,  and  defective  by  reason  of  its  claiming 

more  than  is  granted  by  the  patent. 

"  4th.  That  the  invention  had  been  used  and  put  in  practice 
at  various  places,  before  plaintiff^s  patent,  and  amongst  other 
places,  at  Sheffield,  Birmingham,  and  London,  in  the  manufac- 
ture of  umbrellas  and  parasols,  and  otherwise. 
''  Dated  this  27th  day  of  May,  1853. 

"  Yours  &c 

'*  SaNQSTEB  &  ROBEBTS, 

*'  Defendant's  attorneys."* 

It  was  stated  in  the  affidavit  of  plaintiff's  attorney,  that  the 

last  of  the  defendant's  objections  was  vague  and  uncertain,  and 
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contained  no  Information,  or  no  sufficient  information,  of  the 
alleged  user  of  the  plaintiff's  invention  before  the  dates  of  the 
letters  patent,  and  that  the  plaintiff  could  only  proceed  to  trial 
at  great  peril,  without  further  information  of  the  alleged  user 
of  his  inventions  previous  to  the  date  of  the  letters  patent. 
It  also  appeared  that,  on  the  27th  day  of  May  last,  the  follow- 
ing summons  for  better  particulars  of  defendant's  objections  was 
taken  out  by  the  plaintiff's  attorney. 

HoLLAin>'l  «<  Let  the  defendant's  attorney  or  agent  attend  me 
Fox.  J  At  my  chambers  in  Bolls  Garden,  on  to-morrow,  at  3 
o'clock  in  the  afternoon,  to  show  cause  why  he  should  not,  within 
24  hours,  deliver  to  the  pldntiff 's  attorney  or  agent  a  further 
and  better  account  in  writing  of  the  particulars  of  objections^ 
and  particularly  the  times  and  places  at  which,  and  the  names 
and  addresses  of  persons  by  whom,  the  defendant  alleges  that 
the  invention  for  the  infringement  of  which  this  action  is 
brought,  was  used  and  put  in  practice  before  the  plaintiff's 
patent,  and  why  in  default  thereof  he  should  not  be  precluded 
from  giving  any  evidence  of  such  user  and  practice.  Dated  the 
27th  day  of  May,  1853." 

"  Chables  Cbompton." 

This  summons  was  attended  by  the  agents  of  the  parties 
before  the  Honourable  Mr.  Justice  Wiffhtman,  on  the  28th  day 
of  May  last,  who  indorsed  on  the  back  of  it  *'  no  order ;"  but,  at 
the  instance  of  the  agent  of  the  plaintiff,  the  summons  was 
adjourned  until  the  Monday  following,  the  30th  day  of  May,  in 
order  to  enable  the  agent  of  the  plaintiff  to  produce  any  reported 
cases  on  the  above  point,  which  might  have  been  decided  since 
the  passing  of  the  recent  Patent  Law  Amendment  Act.  Cir- 
comstances  having  occurred  to  prevent  the  adjourned  summons 
being  heard  before  Mr.  Justice  fFiffhtman, 

Mr.  Webster,  on  a  former  day,  obtained  a  rule  to  show  cause 
why  the  defendant  should  not  deliver  further  and  better  par- 
ticulars of  objections,  &c.  in  similar  terms  to  the  summons. 

Sit  Frederick  Thesiger  and  Mr.  Hindmarsh  now  showed  cause 
against  the  rule. 

The  41st  section  (a)  of  the  recent  act  for  the  amendment  of 
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(a)  That  section  enacts,  that  ^  in 
any  action  in  any  of  her  Majesty^s 
superior  courts  of  record  at  W  est- 
mintter,  or  in  Duhlin,  for  the  in- 
fringement of  letters  patent,  the 
plaintiff  shall  delirer  witn  his  decla- 
ration particulars  of  the  hreaches 
complained  of  in  the  said  action; 
and   the    defendant,,  on    pleading 


thereto,  shall  deliver  with  his  pleas ; 
and  the  prosecutor  in  any  proceed- 
ings by  scire  facias  to  repeal  letters- 
patent  shall  deliver  with  his  decla- 
ration, particulars  of  any  objections 
on  which  he  means  to  rely  at  the 
trial  in  support  of  the  pleas  in  the 
said  action,  or  of  the  suggestions  of 
the  said  declaration  in  the  proceed- 
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the  law  of  patents  requires  that  the  place  or  places  at  or  b 
which^  and  in  what  manner,  the  indention  is  allied  to  hare  been 
used  or  published,  prior  to  the  date  of  the  letters^t^t,  dnll 
be  stated  in  the  particulara  of  objections.    The  fourth  objecdon 
jitates^  that  the  invention  had  been  used  and  put  in  [nactice  at 
various  places,  and  amongst  other  places  at  Sheffield,  Birming* 
ham,  and  London*     A  summons  for  further  and  better  pir- 
ticulars  of  objections  was  heard  in  this  case  before  Mr.  Justice 
Wightmafij  and  he  was  of  opinion  that  these  particulars  weresaf- 
ficient  The  words  of  the  act  require  nothing  more  than  that  the 
place  or  places  should  be  stated ;  there  might  be  great  difficulty 
in  the  case  of  a  bygone  patent  in  giving  full  particulars.    [Lord 
iJampheU  C.  J.     Is  the  realm  of  England  a  place  within  the 
meaning  of  the  4l8t  section?]     It  was  never  intended  that  the 
street  and  number  of  the  house  should  be  given.     There  is 
nothing  in  the  statute  which  requires  the  names  of  the  penom 
who  used  the  invention  and  their  residences  to  be  given.  If  the 
information  is  such  that  any  person  in  the  trade  may  make  it 
aviulable,  it  is  a  compliance  with  this  act  of  Parliament.  In  the 
case  of  Hancock  v.  Moult  (a),  Mr.  Baron  Parke  ordered  that 
the  names  of  certain  firms,  who  had  been  dealing  with  the 
article,  which  was  the  subject  of  the  patent  in  that  case,  should  be 
given;  but  there  is  no  case  wbidi  would  be  an  authority  for  the 
Court  to  make  tins  rule  absolute  in  its  terms.     [Lord  Canpbdl 
C.  J.     We  are*all  of  opinion  that  this  particular  is  iUuaorj; 
but  what  the  particular  must  state  to  be  in  oomplianoe  with  the 
act  of  Parliament  is  still  a  question.] 

Mr.  Webster  in  support  of  the  rule.  There  have  been  8e?enl 
cases  decided  at  chambers,  ordering  that  defendants  should  give 
further  and  more  precise  information  than  these  particulars 
afford.  Bateman  v.  Gray  (i)  is  an  authority  to  show  that  these 
particulars  are  insufficient.     He  was  then  stopped. 


ings  by  teire  Jhcuu  respectively; 
and  at  the  trial  of  such  action  or 
proceedintj  by  scire  facias  no  evi- 
dence shall  be  allowed  to  be  given 
in  support  of  any^  alleged  infrin{;e- 
ment,  or  of  any  objection  impeaching 
the  validity  of  such  letters-patent, 
which  shall  not  be  contained  in  the 
particulars  delivered  as  aforesaid; 
provided  always  that  the  place  or 
places  at  or  in  which  and  in  what 
manner  the  invention  is  alleged  to 
have  been  used  or  published  prior 
to  the  date  of  the  letters-patent 
shall  be  stated  in  such  particulars ; 
provided  also,  that  it  shall  and  may 
be  lawful  for  any  judge  at  chambers 


to  dlow  such  plainUff  or  defendsnl 
or  prosecutor  respectively,  to  amend 
the  particulars  delivered  as  afore- 
said, upon  such  terms  as  to  such 
judge  shall  seem  fit;  provided  abrv 
that  at  the  trial  of  any  proceedii^ 
by  scire  facias  to  repeal  letters- 
patent,  the  defendant  shall  be  en- 
titled to  begin  and  to  give  evidence 
in  support  of  such  letters-pateai; 
and  in  case  evidence  shall  oe  ad- 
duced on  the  part  of  4iie  prosecutor 
Impeaching  the  validity  of  sach 
letters-patent,  the  defendant  sfaaU 
be  entitled  to  the  reply/* 


(a\  Not  reported. 
lb)  Not  reported. 


Fox. 
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LoBD  Campbell  C.  J.     The  names  of  persons  are  not        1853. 
required  to  be  stated  by  the  act ;  but  the  manufactory  or  place      Holland 
where  the  invention  has  been  used  may  be  described  by  name  or  o. 

oth^  de8cripti(»i.  We  think  the  best  course  will  be  to  make 
the  rule  abaolute  for  the  defendant  to  deliver  further  and  better 
particdars  of  objections,  in  compliance  with  the  terms  of  the 
act  of  Parliament. 

Bule  absolute  accordingly. 
Attorneys,  W.  Rennalk  ;  and  Sanggftr  8f  Roberts, 


REGINA  V.  MATTHEW  KNAPP  AND  ANOTHER, 
JUSTICES  OF  BUCKINGHAMSHIRE. 

Coram  LoRD  Campbell  C.  J.,  Erle  J.,  and  Ceompton  J.        ^^^* 

T  T  Jfoy  28. 

U  PON  tippeal  to  the  Epipliany  General  Quarter  Session,  1653,  The  words, 
for  the  county  of  Bucks,  by  Mark  Cross,  of  Newport  Pagnell,  ^^T^ter. 
licensed  victualler,  against  a  conviction,  by  the  defendants,  for  noon  diyine 
an  offence  against  the  tenor  of  his  license,  the  Court  of  Quarter  J^^Vie^ 
Session  quashed  the  conviction,  subject  to  the  opinion  of  the  tnaiien*  Act 
Court  of  Queen's  Bench,  on  the  following  a  6i.^  do  not 

mean  the  hoars 
^  of  the  actual 

^^*^'  celebration  of 

The  appellant,  Mark   Cross,  of  Newport  Pagnell,  in  the  vice, 
county  of  Bucks,  licensed  victualler,  was  on  the  24th  November,     ^^  »  parish 

.,'_-,         _-__  -,  ..         where  there  IS 

1852,  convicted  by  Matthew  Knapp,  Esq.,  and  others,  justices  an  afternoon 
of  the  peace  acting  in  and  for  the  three  hundreds  of  Newport,  ^^^qJ^*^® 
in  the  said  county,  "  for  that  he,  the  said  Mark  Cross,  on  Sun-  three,  and  an 
clay,  the  7th  November,  1852,  at  Newport  Pagnell  aforesaid,  ^i^^^J' 
being  then  and  there  a  person  licensed  to  sell  exciseable  liquors  church  at  six 
by  retail,  under  and  by  virtue  of  the  act  9  Geo.  4.  c.  61.,  did  then  letter  is  not  an 
and  there,  during  the  usual. hours  of  the  afternoon  divine  ser-  afternoon  ser- 
vice in  the  church  of  the  parish  of  Newport  Pagnell,  on  Sundays,  meaning  of  the 
in  which  parish  the  house  of  the  said  Mark  Cross  was  and  is  ^^ 
situated,  keep  open  his  said  house  for  the  reception  of  persons  not 
being  travellers,  against  the  tenor  of  the  license  so  to  him,  the 
said  Mark  Cross,  granted  as  aforesaid,  and  against  the  form  of  the 
statute  in  that  case  made  and  provided,  whereby  the  said  Mark 
Cross  has  forfeited  the  sum  of  5^.,  this  being  adjudged  to  be  the 
first  offence  against  the  provisions  of  an  act  to  regulate  the  grant- 
ing of  licenses  to  keepers  of  inns,  alehouses,  and  victualling 
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houses  in  England^  besides  the  costs  of  such  conviction,  which 
we,  the  said  justices,  do  hereby  assess  at  the  sum  of  14f.  M,, 
pursuant  to  the  statute  in  that  case  made  and  provided." 

Against  this  conviction  the  said  Mark  Cross  appealed  to  the 
Quarter  Sessions  on  the  grounds,  inter  alia,  *'  That  he  did  not, 
as  in  the  conviction  alleged,  keep  open  his  house  on  the  day 
named,  during  the  usual  hours  of  afternoon  divine  service  in 
the  church  of  Newport  Pagnell,"  and  *^  because,  at  the  hour  of 
6  o'clock  in  the  night  of  Sunday,  the  aforesaid  7th  of  No- 
vember, the  usual  hours  of  afternoon  divine  service  had  passed 
and  terminated." 

At  the  trial  of  the  appeal  it  appeared  that  the  appellant  wss 
the  landlord  of  a  public-house  in  the  parish  of  Newport  Pagnell, 
and  that  on  Sunday,  the  7th  November,  1852,  at  6|  o'clock, 
P.  M.,  his  house  was  open  for  the  reception  of  cnstomeis.  At 
the  time  of  the  passing  of  the  9  Geo.  4.  c  61.,  two  services  used 
to  be  performed  in  Newport  Pagnell  church  on  a  Sunday,  one 
commencing  at  1 1  o'clock  a.  m.,  and  the  other  commencing  at 
3  o'clock  P.M.,  and  terminating  about  5  o'clock  p.m.,  and  this 
continued  to  be  the  case  until  the  year  1836,  when  the  present 
vicar  accepted  the  appointment  of  chaplain  to  the  Newport  Pag- 
nell Poor  Law  Union.  After  he  was  so  appointed  he  performed 
three  services  in  the  course  of  the  Sunday ;  the  first,  at  the 
parish  church,  commencing  at  11  A.  m.;  the  second,  at  the  work- 
house, for  the  inmates  and  officers  of  the  union,  commencing  at 
2  P.M. ;  and  the  third  at  the  parish  church,  commencing  at  6  P.  m., 
and  terminating  at  8  p.  M.  The  3  o'clock  service  at  the  parish 
church  was  discontinued;  and  notice  of  such  discontinuance,  and 
of  the  commencement  of  the  6  o'clock  service,  was  publicly  given 
in  the  church.  This  state  of  things  has  continued  until  the 
present  time. 

The  conviction  of  the  justices  was  quashed  by  the  Court  of 
Quarter  Sessions,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  above  case. 

The  question  for  the  opinion  of  the  Court  was.  Whether  Ac 
divine  service  in  the  parish  church  of  Newport  Pagnell,  which 
commenced  at  6  o'clock  p.  m.,  and  terminated  about  8  o*clock 
p.  M.  on  Sunday  the  7th  November  aforesaid,  was  an  afternoon 
divine  service  within  the  meaning  of  the  aforementioned  sta- 
tute? 

If  the  Court  should  be  of  opinion  that  it  was,  then  the  order 
of  Quarter  Sessions  was  to  be  set  aside,  and  the  conviction  of 
the  said  appellant  by  the  said  justices  to  be  held  good ;  but  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  order  of  Quarter 
Sessions  quashing  the  aforesaid  conviction  was  to  stand  confirmed. 
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Mr.  Prenderffost  in  support  of  the  order  of  seesions  was  not         18^8. 
called  upon  by  the  Court  Rboina 

Mr.  Bctdeley,  eantrd.     The  decision  of  the  convicting  justices  v. 

was  correct,  and  that  of  the  Quarter  Sessions  wrong,  for  al-    Knapp  anq 
though  formerly  the  afternoon  service  was  from  3  to  5  o'clock.      Another, 
the  case  shows  that,  since  1836,  the  usual  hours  of  the  after-   Bdckimohaic* 
noon  divine  service  in  the  church  of  Newport  Pagnell  has  been 
from  6  till  8  o'clock.     The  form  of  the  license  contained  in 
Schedule  C.  of  the  act  9  Geo.  4,  c.  61.,  which  is  made  impe*^ 
rative  hj  section  13.,  and  any  breach  of  the  conditions  of  which  is 
made  penal  by  section  21.,  requires  the  house  to  be  closed  (ex- 
cept for  the  reception  of  travellers),  during  the  "  usual  hours  of 
the  morning  and  afternoon  divine  service  in  the  church  or 
chapel  of  the  parish,  or  place  in  which  the  house  is  situated." 
Novf,  the  hours  for  the  services  are  not  appointed,  either  by  the 
Book  of  Common  Prayer,  the  Act  of  Uniformity,  or  by  any 
canon  of  the  church,  but  it  is  left  to  the  discretion  of  the  in- 
cumbent to  celebrate  them  at  such  hours  as  may  be  most  con- 
venient;  the   services  are  entitled  "Morning  Prayer"  and 
"  Evening  Prayer ; "  the  Psalms  for  the  day  are  divided  be- 
tween morning  prayer  and  evening  prayer,  and  the  third  collect 
particularly  refers  to  the  night.     There  is  no  service  by  name 
appropriated  to  the  afternoon,  but  the  act  must  be  taken  to 
refer  to  the  authorised  services,  the  times  for  which  vary  in 
different  places;  the  evening  service  at  some  being  at  2;   in 
others,  at  3,  4,  or  5  o'clock ;  at  the  Chapel  Boyal  it  is  at  half- 
past  5.     The  l^slature  must  be  presumed  to  have  intended  by 
this  regulation  to  prevent  unseemly  disorder  during  the  hours 
of  divine  service,  and  to  give  an  additional  stimulus  to  the  fre- 
quenting of  the  church  instead  of  the  alehouses ;  and  the  statute, 
although  in  some  respects  penal,  is  to  be  so  construed  as  to 
effect  the  object  they  had  in  view ;  Bacon's  Abridgment  (a) 
Rez  V.  Hodnett  (ft),  in  which  case  Duller  J.  says,  '*  It  is  not 
true  that  the  Court  in  the  exposition  of  penal  statutes  are  to 
narrow  the  construction.     We  are  to  look  to  the  words  in  the 
first  instance,  and  where  they  are  plain,  we  are  to  decide  on 
them.     If  they  be  doubtful,  we  are  then  to  have  recourse  to  the 
subject-matter ;  but,  at  all  events,  it  is  only  a  secondary  rule.'* 
But,  even  on  a  strict  construction,  the  intention  of  the  legis- 
lature being  so  clear,  the  statute  must  be  so  interpreted  as  to 
effect  their  intention.    It  is  of  little  consequence  whether  the 
service  be  celebrated  at  one  hour  or  another;  but  it  is  of  im- 
portance that  the  public-houses  should  be   closed  during  the 

(a)  Statute  (I.)  5.  (5)  1  T.  R.  96. 
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1853.        aetadl  time  of  the  senrice ;  and  the  term  afternoon,  in  its  full 
Rboina'      ^^^  strict  sens^  iaekulea  any  time  after  noon*     {^CramptanJ. 
V.  You  must  go  the  length  of  BBjiag^  that  if  the  service  were  at 

K^l^^  10  or  1 1  o'clock  at  night,  it  would  still  be  tke  afternoon  smice.] 
Another,  No  doubt,  and  if  9  or  10  o'clock  were  the  usual  hour,  the  lan- 
BucRiNQHAH-  ff^^^  ^^  ^^^  IcgislatuTe  would  equally  apply*  It  is  submitted 
iHiBR.  i^hat  the  times  intended  by  the  act  are  the  hours  sanctioned  by 
the  ecclesiastical  authorities  for  the  celebration  of  the  services. 
The  use  of  the  term  <*  evening  service,**  in  the  Prayer  Book, 
points  to  a  later  hour  than  what  is  in  the  common  use  of  the 
word  understood  by  ^*  afternoon."  The  proper  sense  of  "even- 
ing "  is,  after  sunset :  in  November  it  would  be  evemog  at 
6  o'clock,  and  also  afternoon ;  but,  in  the  winter,  if  the  service 
is  in  the  evening,  there  can  be  no  afternoon  service  acoordiog 
to  the  more  common  use  of  the  word.  It  may  be  urged  that, 
at  the  time  of  the  passing  of  the  act,  the  usual  hour  far  afte^ 
noon  service  was  different  from  what  it  is  now ;  but  the  act 
must  mean  the  usual  time  for  the  time  being,  at  the  particular 
place,  and  not  the  same  time  all  over  the  country. 

LoBD  Campbell  C.  J.  This  is  an  extremely  important 
case,  as  this  very  useful  enactment,  if  the  construction  con- 
tended for  should  be  adopted,  might  lead  to  very  inconvenient 
consequences^  and  might  make  it  penal  to  open  public-bouses, 
or  to  sell  beer  for  a  labourer's  supper  between  8  o'clock  and 
midnight,  if  evening  service  should  then  be  celebrated.  But  I 
do  not  think  that  such  was  the  intention  of  the  legislature.  It 
has  enacted  that  it  shall  be  part  of  the  condition  of  the  licenae, 
that  the  party  licensed  *^  do  not  keep  open  his  or  her  house 
except  for  the  reception  of  travellers,  nor  permit  or  sufftar  any 
beer  or  other  exciseable  liquor  to  be  conveyed  from  or  oat  of 
his  or  her  premises,  during  the  usual  hours  of  the  morning  and 
afternoon  divine  service  in  the  church  or  chapel  of  the  parish  or 
place  in  which  his  or  her  house  is  situated,  on  Sundays,  Christ- 
mas-day, or  Good  Friday;"  that  is  a  most  useful  enactment; 
and  I  am  anxious  that  it  should  be  fully  enforced;  but  the 
legislature  has  used  language,  cautiously  limiting  it  to  what  b 
generally  considered  to  be  the  usual  hours  of  morning  and  after- 
noon divine  service ;  and  it  seems  to  me  that  the  Quarter  Ses- 
sion rightly  came  to  the  conclusion  that  from  6  till  8  were 
not  the  usual  hours  of  afternoon  divine  service.  Mr.  Badehf 
has  properly  observed,  that  the  hours  for  the  services  are  not 
fixed  by  the  Prayer  Book  or  the  Act  of  Uniformity,  and  that  the 
later  service  is  called  evening  service,  and  applies  to  the  dose  of 
the  day.     The  offices  of  vespers  and  complines  are  not  recog- 
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sisedin  the  Cfaarch  of  England^  and  are  not  applicable  to  the  1853. 

case^  but  only  morning  and  evening  service ;  and  the  legislature  reoina 

has  not  enacted  that  it  shall  be  penal  to  keep  open  public-  v. 

Louses  during  the  celebration  of  morning  and  evening  service,  Knapp  and 

but  durini;  "  the  usual  hours  of  morning  and  afternoon  divine  Another, 

•JusncBfi  OP 

Benrice."  Now  I  must  take  notice  that,  when  the  act  passed,  Buckimgham- 
the  usual  hours  of  divine  service  were  understood  to  be  in  the  «««• 
earlj  part  of  the  day,  and  in  the  afternoon.  Every  body  knows 
what  afternoon  church  and  evening  church  service  mean,  and, 
I  think,  that  afternoon  divine  service  does  not  mean  evening 
d'mne  service.  In  this  parish  there  is  now  no  afternoon  ser- 
vice in  the  church,  but  it  is  celebrated  in  the  workhouse,  and 
the  service  oommencing  at  six  is  as  little  afternoon  service  as 
if  afternoon  service  had  been  celebrated  in  the  church.  I  think 
that  the  Court  of  Quarter  Session  came  to  a  right  conclusion, 
and  that  the  legislature  did  not  mean  to  give  the  incumbent  of 
the  parish,  even  with  the  sanction  of  his  ordinary,  a  power  to 
shut  up  all  the  public-houses  at  any  time  between  noon  and 
midnight  which  tliey  might  fix  upon  for  evening  service;  I, 
therefore,  think  that  the  conviction  was  wrong,  and  the  order 
of  sessions  right,  and  that  the  latter  must  be  confirmed. 

Eble  J,  I,  also,  am  of  opinion  that  the  conviction  was 
properly  quashed.  The  question  is.  What  is  the  usual  hour  for 
afternoon  divine  service?  and  that  leads  to  another  question. 
What  is  afternoon  ?  It  may  mean  any  time  between  noon  and 
midnight ;  but  its  ordinary  meaning  is  from  noon  till  evening. 
It  appears  to  me  that,  in  this  statute,  it  is  used  in  contradistinc- 
tion to  evening  service,  and  in  its  narrower  sense :  it  would  clearly 
be  so  if  there  were  service  in  the  church  in  the  afternoon  as 
well  as  the  evening ;  but,  in  this  place,  the  afternoon  service 
is  celebrated  in  the  workhouse.  I  am,  therefore,  of  opinion,  that 
the  conviction  was  wrong,  and  the  order  of  sessions  right. 

Crompton  J.  I  am  of  the  same  opinion.  The  question  is. 
What  is  "the  usual  hour  for  afternoon  divine  service?"  we 
are  asked  to  alter  the  words,  and  read  them  as  if  they  were 
"daring  the  celebration  of  evening  service  ;**  but,  I  think,  the 
act  is  more  correctly  taken  to  mean,  '^  during  the  usual  hours  of 
performing  evening  service  in  the  aft;emoon ;  "  if  performed  in 
the  evening^  it  is  commonly  called  evening  service,  as  distin- 
guished from  aft;emoon  service,  and,  I  think,  the  latter  is  the 
sense  in  which  the  words  are  used  in  this  act  of  Parliament. 

Order  of  sessions  confirmed. 

Attorneys,  fF.  G.  Watts ;  and  Beisly  §•  Read. 
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""■""^  PALMER  V.  WAGSTAFR 

Coram  PoLLOCK  C.  B.,  Ai^debson  B.,  Platt  B.^  and 

EXCHEQUEB.  Mabtin  B. 

June  10.  fj^ 

ParUoolan  of  1  HIS  was  a  rule  calling  on  the  defendant  to  show  canse  why 
▼ei^*wSh  de"  ^®  should  not  deliver  fuller  particulars  of  the  sixth  objection,  on 
fendanf s  pleu,  which  he  meant  to  relji  at  the  trials  in  support  of  his  pleas. 
16  Viet.  c.  saf  ^^^  action  was  brought  for  the  infringement  of  a  patent  for 
8. 41.,  ftated  making  candles ;  and  the  defendant,  after  pleading,  among  other 
fendant  would  things,  a  traverse  of  the  novelty  of  the  invention,  deliver^  with 
wlyat  the  trial  his  pleas,  under  the  15  &  16  Vict  c.  83.  s.  41.,  particulars 
tion  that  the  of  the  objections  on  which  he  meant  to  rely  at  the  trial.  The 
invention  was  gj^tii  gtated  that  SO  much  of  the  invention  as  relate  to  the 
had  heen  used  manufacture  of  candles  with  two  or  more  wicks  in  each  candle, 
JjJ^j^*^y  at  the  date  of  the  letters-patent,  was  not  new,  and  was  before 
A.,B.,C.«''and  that  time  used  by  the  plaintiff  himself  in  Sutton  Street,  Clerk- 
can^-m^en  ^^^^^^  It  then  set  out  the  names  of  several  candle-makers 
generally  in  in  the  metropolis,  by  whom  the  invention  was  also  said  to  have 
vicinity.**—  been  used  before  the  patent,  together  with  their  places  of  busi- 
NddBum-  nggg .  and  added  that  it  had  also  been  used  "  by  other  candle- 
comply  with  makers  generally,  in  London  and  its  vicinity."  A  similar  appli- 
*^*5«»S!fe  ***^*^  cation  had  been  made  to  Alderson  B.  at  chambers,  who  had 
Alderaon  B^  refused  to  make  any  order. 

^  roch^o-  Mr.  miles  showed  cause.  The  41st  sect,  of  the  15  &  16  Vict, 
tice  of  objec-  c.  83.  requires  that  *'the  place  or  places  at  or  in  which,  and  in 
fendant  must  what  manner  the  invention  is  alleged  to  have  been  used  or  pub- 
prove  at  the  lished  prior  to  the  date  of  the  letters-patent,  shall  be  stated  in 
some  one,  at  the  particulars ; "  and  this  has  been  done  with  all  requisite  oer- 
least,  of  the  taintv  and  particularity  here.     The  names  of  a  number  of  per- 

persons  named,  •                                        • 

or  a  general  SOUS  are  given,  together  with  the  places  at  which  they  used  the 

mSe^in"^^  invention;  and  the  general  words  at  the  end  of  the  objection 

London  and  its  are  merely  a  short  way  of  enumerating  the  various  suburbs  and 

thauv&en<»  of  Other  placcs  in  the  neighbourhood  of  the  metropolis.    The  court 

user  by  one  or  could  not  do  more  than  require  the  defendant  to  substitute  a 

carryh^on  ^^ng  list  of  these  places  in  lieu  of  the  words  "  its  vicinity." 

busing  within  Mr.  M»  Smith  in  support  of  the  rule.    Such  an  alteration  would 

but  not  named,  Bot  suffice,  for  it  would  not  be  in  accordance  with  the  spirit  of 

^rt^tLrDiS?."  *^®  enactment  in  question.     The  word  "place"  in  the  41st 

culars  of  ob-  sect.  refers  to  the  precise  locality  where  any  person  has  used  the 

Jection.  invention,  and  not  to  a  large  district  in  which  that  localitj^  is 

situated.  It  conveys  no  information  to  the  plaintiff,  to  tell  him 
that  it  will  be  proved,  at  the  trial,  that  some  person  carrying  on 
business  in  a  city  as  populous  as  some  kingdoms,  used  the  in- 
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vention  before  it  was  patented.  If  the  defendant  be  confined  to 
the  persons  named^  no  hardship  will  arise ;  but  it  would  be  hard 
if  the  plaintiff,  after  calling  all  of  them  unsuccessfully,  should,  at 
the  last  moment,  produce  some  manufacturer  respecting  whom 
no  notice  was  given,  who  should  prove  a  user. 

Aldebsok  B.  I  cannot  understand  why  you  should  wish  to 
amend  these  particulars,  or  why  Mr.  fFilles  should  resist  the 
amendment.  It  seems  to  me  that,  upon  these  particulars,  the  de- 
fendant must  prove  that  the  plaintiff,  or  some  one  at  least  of 
the  persons  named,  used  the  manufacture  before  the  patent ;  or 
he  must  prove  that  it  is  used  ''  by  candle  makers  generally,  in 
London  and  its  vicinity,"  and  this  he  will  not  do  by  proving 
that  one  or  two  of  them  used  it  He  must  prove  that  it  was  in 
general  use  in  London  and  its  vicinity,  if  he  does  not  succeed 
in  showing  it  was  used  by  one  of  the  persons  named. 

Platt  B.  It  is  to  be  observed  that  the  act  does  not  require 
that  the  names  of  persons  should  be  given,  but  only  that  *^  the 
place  or  places  at  or  in  which  .  .  •  the  invention  is  alleged 
to  have  been  used    .     •     •    shall  be  stated." 

Pollock  C.  B.  and  Martin  B.  concurred. 

Rule  dischai^ed ;  the  defendant's  costs  to  be  costs  in  the  cause. 
Attorneys,  Wilson,  Harrison,  if  Bristow  ;  and  Allen  8f  Nicoh 
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1858. 


Palmsb. 

V, 

Waostafp. 


BRADLEY  v.  JONES. 

Coram  Jebyis  C.  J.,  Maule  J.,  Cbesswell  J.,  and 

Talpoubd  J. 

Action  by  an  executor  upon  a  note  given  to  the  testatrix, 
dated  in  1839.  Plea,  the  Statute  of  Limitations.  To  take  the 
note  out  of  the  statute,  the  plaintiff  called  a  witness,  who  pro- 
duced a  book  belonging  to  the  testator,  containing  an  entry 
which  he  stated  that  by  her  direction  he  made  in  1 847,  of  4/., 
as  then  paid  for  interest  upon  the  note.  The  jury  found  for  the 
plaintiff. 

Mr.  O'Malley  now  moved  for  a  new  trial,  on  the  ground  of 
improper  reception  of  this  evidence.  The  entry  was  not  evi- 
dence to  satisfy  the  statute  9  Geo.  4.  \Maule  J.  If  admissible 
as  an  entry  against  interest,  of  the  fact  of  payment,  it  would 
be  avfdlable  as  against  third  parties.  In  Cleave  v.  Jones  (a)  it 
was  held,  that  a  parol  admission  of  payment  within  six  years 
takes  the  case  out  of  the  statute.]     It  was  not  an  entry  against 


Common 
Fleas. 

May  26. 

In  an  action  by 
execator  on  a 
note  given  to 
testatrix,  an 
entry  made 
by  her  di- 
rection, of 
payment  of  in- 
terest on  the 
note,  is  admis- 
sible to  take 
the  note  oat  of 
the  Statute  of 
Limitations. 


C.  L. — VOL.  I. 


(a)  6  Exch.  573. 
H  H 


JOMEa. 
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1853.  interest,  if  it  have  the  effect  of  taking  the  note  out  of  tbe 
Bradlet  statute.  \^Mauk  J.  As  much  so  as  in  the  common  case  of  an 
v^  accoucheur  making  entries  of  payments  for  attendances.]  There 
the  entry  might  be  evidence  in  cases  in  which  he  had  no  interest 
But  here  the  action  is  brought  by  the  representative  of  the 
person  who  directed  the  entry  to  be  made.  \^TaIfourd  J.  In  the 
Kinff  V.  Hendon  {a\  an  indictment  for  not  repairing  a  bridge,  the 
only  evidence  against  the  defendants  consisted  of  entries  made 
in  a  carpenter's  book,  found  after  his  death.]  There  again  the 
observation  applies,  that  the  entry  was  not  used  for  the  benefit  of 
the  person  who  made  it,  or  of  his  estate,  as  it  is  here.  In 
Fursdon  v.  Cloffff  (b)  it  was  doubted  whether  a  declaration  by 
an  agent,  as  to  an  entry  previously  made  not  in  the  presence  of 
the  principal,  was  admissible.]  The  statute  says,  that  no  indorse- 
ment or  memorandum  of  any  payment  made  or  written  upon  any 
promissory  note,  bill  of  exchange,  or  other  writing^  shall  be  suffi- 
cient to  take  the  case  out  of  the  statute.  [Cresswell  J.  That 
means  any  memorandum  on  the  writing  constituting  the  con- 
tract.  —  Maule  J.  And  it  does  not  enact  that  the  memorandum 
shall  not  be  admissibky  but  that  only  that  per  se  it  shall  not  be 
sufficient  to  take  the  case  out  of  the  statute.]  If  it  be  allowed 
to  prove  the  fact  of  payment,  and  then  the  fact  of  payment  be 
sufficient  to  take  the  case  out  of  the  statute,  the  statute  would 
be  indirectly  defeated. 

Per  Cubiak.  This  was  clearly  an  entry  by  the  testatrix 
against  her  interest  at  the  time  it  was  made,  and  was  admif- 
sible  to  take  the  case  out  of  the  statute.  The  act  of  Geo.  4. 
only  says  that  such  an  entry  shall  not  be  in  itself  sufficient^ 
unsupported  by  any  other  evidence.  That  leaves  the  fact 
of  payment  to  be  proved  as  it  might  have  been  before  tbe 
statute,  and  to  have  all  the  operation  it  can  have  in  whatever 
way  it  may  be  proved. 


Rule  refused. 


Attorney,  JVoolston. 


(a)  4  B.  &  Ad.  628.  the  agent*s  declaration  was,  that  it 

(b)  10  M.  &  W.  572.  There  the  waa  receiyed  from  the  derendant, 
entry  had  been  generally  that  rent  and  the  Court  ayoided  pronouncing 
was  receiyed  for  the  premises,  and  a  decision  on  that  point. 
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REID  V.  ASHBY.  '      '     ' 

Coram  JfiBVis  C.  J.,  Maule  J.,  Cresswell  J.,  and  Commoh 

TaLFOUBD  J.  Pleas. 

A  June  9. 

ACTION  on  the  case,  for  damaging  a  party  wall,  bj  raising  in  an  action  on 
and  overloading  it,  and  by  carelessly  excavating  the  soil  near  its  ^^"^  ^^^ 
foundation.     Plea  as  to  the  first  part,  not  guilty  by  statute ;  as  partj  wall,  by 
to  the  residue,  payment  into  court  of  30/.     Issue  joined  on  the  and'^i^iewly' 
first  plea,  and  on  the  sufficiency  of  the  sum  paid  into  court  excayatiog  the 
under  the  second.     At  the  trial  the  cause  was  refeiTcd,  on  the  ^g  firet^im  ^ 
usual  terms,  without  obtaining  any  certificate  from  the  judge,  or  °®*  g«»Hy,  and 
giving  the  arbitrator  power  to  certify  under  the  3  &  4  Vict.  c.  34.  payment  into 
The  costs  were  "  to  abide  the  event."    The  arbitrator  found  for  ^®»*^i^^.  ^^'- 

as  samcient  to 

the  plaintiff  on  the  first  issue,  damages  20s,y  and  for  the  defend-  cover  the 
.int  on  the  second.     The  master,  on  taxation  (a),  refused  to  allow  ^*™*^®"  =  *^®  . 

'    ^  \   /'  caase  was  re-  , 

the  plaintiflT  any  costs  on  the  first  issue,  or  any  costs  subsequent  ferred  to  an 
to  the  plea  of  payment  into  court.  the*usa«2r  ^^ 

Mr.  Honeymariy  in  Easter  Term,  had  obtained  a  rule  to  show  terms,  but 
cause  why  the  master  should  not  be  directed  to  review  his  tax-  ^  certify,^^* 

ation.  '^^der  Lord 

Mr.  Hugh  HUl  and  Mr.  Thrupp  now  showed  cause.     Under  3^4  yict 
Lord  Denman*s  Act,  the  plaintiff  was  not  entitled  to  costs  subse-  ^'  t^- »  *°^  *^* 

*  ,  -  arbitrator 

r[uent  to  the  plea  of  payment  into  court,  for  he  did  not,  *'  by  the  found  for  the 

verdict  of  a  jury^  recover  more  than  40*.  damages,  and  the  f^e^fireT  imm 

arbitrator  had  no  power  to  certify  under  that  statute.     Under  damages  20«. ; 

the  Stat  of  Chas.  2.  it  was  held,  that  if  an  arbitrator,  (the  costs  * °ndant  on  the' 

being  to  abide  the   event,)  directed  a  verdict   to  be  entered  second.— Held, 

for  less  than  40^.,  the  plaintiff  could  recover  no  more  costs,  tiff  was  not  en- 

because  the   event   meant   the    legal  event;    Swingleherst  v.  titled  to  any 

jii  y»\ri-  iti»i  \\         i_    costs  on  the 

AUham,  {b)     So  it  was  held  in  a  subsequent  case,  although  first  issue,  nor 

there  the  arbitrator  had  certified  under  that  act,  for  it  was  ofthedeclara- 

uecided  that  the  authority  of  a  judge  to  certify  was  not  trans-  having  **reco- 

ferred  to  the  arbitrator ;  Ward  v.  Mallinder  (e)    It  has  been  ^t?^' *j;^"" 

'  ^   '  aictj    more 

decided  upon  this  vely  statute  of  Victoria,  that  it  does  not  apply  than  40«. 
where  there  has  been  a  writ  of  inquiry  after  judgment  on  de- 
Qiurrer,  because  it  required  the  v^'^fzc^of  a  jury,  either  on  issues 
tried,  or  on  judgment  by  default ;  Rolfe  v.  Taylor,  (rf)  Where  the 
plaintiff  recovered  less  than  40«.  in  an  action  on  the  case,  he  was 
held  not  entitled,  even  to  the  costs  of  special  pleas  found  for  him , 

(a)  The  j>cMffti  was  drawn  up  with  judgment  by  default  and  writ  of  in- 

an  award  of  costs,  bat  this  was  or-  quiry,  the  statute  applies,  where  the 

dercd  to  be  struck  out  by  itfaicZtf  J.  damages  are  assessed  at  less  than 

(ft)  8  T.  R.  188.  40*.     Harker  v.  Baxid^  9  IVice,  336. 

(c)  5  East,  489.    It  has  been  held  {d)  5  Q.  B.  335. 
under  the  act  of  Charles,  that  on 
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1853.         Netotan  v.  Bawe.  (a)    Where  there  were  three  counte  in  case^ 

l^j^         and  on  two  of  them  the  defendant  succeeded,  and  on  the  third 

c-  the  plaintiff  recovered  less  than  4tOs,,  though  he  was  held 

entitled  to  the  costs  of  issues  found  for  him  on  the  two  former 

counts,  he  was  deprived  of  all  costs  under  the  latter  ooimt; 

Sharland  v«  Loaring,  (&) 

Mr.  Bramwett  and  Mr.  Honeyman,  for  the  plaintiff,  in  sup- 
port of  the  rule.     The  statute  does  not  apply  in  this  case* 
Bolfe  y.   Taylor  shows  that  the  statute  does  not  apply  at  all 
where  the  plaintiff  has  recovered  nothing  by  ''  the  verdict  of 
a  jury,"  within  the  meaning  of  the  act,  u  e,  on  issues  tried, 
or  on  judgment  by  default.     So  it  has  been  held  that  the  woids 
in  the   County  Court   Act,  *'  if  a  verdict  be  found  for  the 
plaintiff,"  do  not  apply  to  a  writ  of  inquiry  on  judgment  bf 
default,  and  that  the  plaintiff  was  entitled   to   costs,  though 
the  damages  were  assessed  at  less  than  40^. ;  Beed  v.  Shruh- 
sole,  (c)     In  a  subsequent  case  this  court  avoided  determining 
what  was  the  meaning  of  the  words  ''  by  verdict"  in  the  same 
act ;  Prew  v.  Squire,  (rf)    In  the  case  where  there  was  a  ver- 
dict for   the   defendant  on  two  counts,  and  for  the  plaint' 
with  less  than  40^.,  on  the  other  counts  (Sharland  v.  Loar' 
<ny)f   the    Court   held  the   plaintiff   entitled  to  costs  on  the 
issues  found  for  him  on  the  former  counts,  because  the  causes  of 
action  were  divisible.     In  Bichards  v.  Bluck  (e)  it  was  held, 
that  the  words  in  the  act  of  Elizabeth,  '^  debt  to  be  recovertd 
in  the  action,"  included  money  paid  into  court ;  so  that,  if  the 
total  amount  were  above  the  sum  limited  by  the  statute,  the 
plaintiff  should  recover  full  costs.      [Jervis  C.  J.      Here  the 
words  are,  "  recovered  by  verdict.*'']     The  plaintiff  has  actually 
recovered  more  than  40^.     The  words  "  recovered  by  verdict  "* 
mean  "  recovered  in  the  suit ;"  or,  *'  recovered  less  than  40^.,  and 
by  the  verdict  of  a  jury."    On  the  whole  count,  the  plaintiff  has 
recovered  more  than  40s. ;  by  the  verdict  of  the  jury  he  has  re- 
covered nothing.     In  the  latter  view  the  statute  has  no  appli- 
cation ;  in  the  former  it  is  satisfied.     If  the  argument  on  the 
other  side  be  sound,  the  defendant  may  always,  in  such  cases, 
pay  into  court  40«.  less  than  the  real  amount  of  damage,  and 
the  plaintiff  cannot  safely  go  on  to  recover  the  residue,  and 
cannot  sue  again  in  the  county  court  for  it,  as  it  would  be  for 
the  same  cause  of  action  as  that  on  which  he  has  already 
recovered.     [^Cresstoell  J.     The  cause  of  action  in  the  oount  id 

(a)  1  C.  B.  187.  (b)  1  Exch.  375.   • 

(c)  7  M.  &  G.  640,    6  D.  &  L.  (dS  10  C.  B.  912. 

707.    See  per  CressweU  J.  10  C.  B.  (eS  6  C.  B.  448. 
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divisible}  and  the  payment  into  court  is  as  to  one  distinct  part: 
the  recovery  of  405.  is  as  to  the  other  part.]  Upon  neither 
part  has  the  plaintiff  recovered  any  thing  by  "  verdict  of  a 
jury,**  so  that  the  act  does  not  apply,  (a) 

Cur.  adv.  vuh. 


1853. 

X , f 

Reid 

V, 
AftHBT 


Jebyis  C.  J.  now  delivered  the  judgment. 

We  have  consulted  the  other  judges  upon  the  question  in 
this  case,  and  are  of  opinion  that  the  rule  must  be  dis- 
charged. It  was  an  action  on  the  case  for  injury  to  a 
party  wall,  the  injury  dividing  itself  into  two  branches ;  to  the 
first  of  which  the  defendant  pleaded  not  guilty  by  statute,  and 
as  to  the  second  he  paid  money  into  court  to  the  amount  of 
30/.  The  cause  was  referred  to  arbitration ;  and  the  arbitrator 
found  for  the  plaintiff  upon  the  first  issue  damages  20^. ;  and, 
on  the  other  issue,  of  damages  ultra,  he  found  that  the  sum  paid 
into  court  was  sufficient.  The  master  refused  to  allow  the 
plaintiff  his  costs  on  the  first  issue,  and  on  an  application  at 
chambers  my  brother  Maule  thought  the  master  was  right. 
The  present  rule  was  granted  to  review  that  decision. 

It  was  admitted  on  the  argument  that  the  finding  of  the 
arbitrator  was  the  same  as  a  verdict.     The  question  turns  on 


Jmu9, 


(a)  It  has  been  held  that  pay- 
ment into  court  is  not  "  recovery." 
Davy  ▼.  ReiUon,  2  B.  &  C.  711.; 
Hauveroy  y.  Ah/ton^  13  East,  90.; 
BuOer  v.  Broum,  1  B.  &  B.  66. ;  nor 
is  the  award  of  an  arbitrator.  Keeme 
V.  Deehle^  3  B.  &  C.  491.,  Sherwood 
T.  Taylor^  6  BL  380. ;  even  where 
it  is  a  term  of  the  award  that  the 
costa  shall  abide  the  event  tn  like 
like  numner  ta  on  a  verdict.  Holder 
V.  RaiU^  2  A.  &  E.  44^.  Under  the 
taxing  directions  of  H.  T.  4  W.  4. 
it  has  been  held,  however,  that  an 
award  of  less  than  20/.  would  have 
been,  upon  the  principle  of  these 
cases,  not  within  the  terms  of  the 
rule  for  lower  taxation,  had  there^been 
no  other  words  than  those,  ^  recover 
less  than  20/.**  WaUen  v.  Smiih^ 
3  M.  k  \y.  140.  And  where  19/. 
were  paid  into  court,  and  13/.  paid 
after  action,  the  Ck>urt  held  the  rule 
not  to  apply,  for  that  the  sum  really 
recovered  In  the  action  was  32/. 
Fewiter  v.  Boggett,  9  M.  &  W.  20. 
It  was  abo  held  that  if  the  amount 
recovered  bj  verdict,  together  with 
the  money  paid  into  court,  exceed 
the  20/.,  the  plaintiff  was  entitled  to 
costs  on  the  nigher  scale.    Masters 


V.  Tickler,  2  H.  &  W.  84.  Where 
the  verdict  was  for  less  than  20/.,  but 
there  had  been  a  tender  before  action 
of  the  sum  paid  into  court,  the  costs 
were  taxed  on  the  lower  scale ;  and 
per  Alderson  B.  "  I  do  not  decide 
that  money  paid  into  court  is  now 
part  of  the  sum  recovered,  but  that 
where  there  has  been  a  tender,  the 
sum  recovered  is  the  differenced 
Dixon  V.  Waiker,  7  M.  &  VV.  215. 
It  has  been  said  by  the  Court  that 
in  such  cases  either  the  judge  should 
certify,  or  the  arbitrator  have  a 
power  given  him  in  the  reference  to 
certify.  Smith  v.  Waltere,  5  M.  & 
W.  159. 

In  a  subsequent  case,  an  action  on 
the  case,  the  same  question  arose  as 
in  the  case  at  bar.  The  refer- 
ence was  in  the  usual  terms,  and  the 
arbitrator  found  less  than  40«. :  it  was 
held  by  Coleridge  J.  that  the  act  did 
not  apply  in  terms,  because  the  plain- 
tiff did  not  recover  anything  by  ver- 
dict of  a  jury ;  that  the  question 
was  as  to  the  true  meanins  of  the 
submission ;  and  that  the  submission 
meant  that  the  successful  p&rty  would 
be  paid  his  costs.  Oriffitkt  v. 
T^oimu,  4  D.  &  L.  114. 


H  H  3 


454 


THE  COMMON  LAW  BEFORTS. 


1853. 

» » ' 

Reid 

V. 

Asmir. 


the  constraction  of  the  stat  3  &  4  Vict  e.  24.  &  2.,  which  enacts 
that  if  the  phiintiff  in  any  action  on  the  case  shall  recoTer,  by 
the  verdict  of  a  jury ^  less  than  40«.^  he  shall  recover  no  costs. 
It  is  admitted  that  he  has  here  recovered  less  than  40«.  by  tk 
verdict  of  a  jury,  or  the  award  of  the  arbitrator  which  was 
substituted  for  it ;  and  although  it  is  true  that  he  has  taken 
out  of  court  the  sum  of  302L  on  the  second  branch  of  his  com- 
plaint»  that  was  not  a  recovery  by  verdict.    It  was  contended  tbat 
the  meaning  of  the  act  was,  **  if  the  plaintiff  shall  recover  less 
than  40«.,  and  that  by  verdict  of  a  jury ; "  and  it  was  urged  that, 
if  this  were  not  so,  the  plaintiff  might  always  be  deprived  of  39i. 
less  than  the  real  amount  of  his  damage  in  an  action  on  the  case. 
Undoubtedly  that  will  be  the  effect  of  our  decision.     But  tiie 
words  of  the  act  are  plain,  ^  if  the  plaintiff  shall  recover  by 
verdict  less  than  AQsJ*     Here  he  has  recovered  by  verdict  less 
than  40i.     We  cannot  depart  from  the  clear,  positive  meaning 
of  the  words  of  the  statute,  which  require  that  the  plaintiff,  to 
recover  costs  in  such  an  action,  must  recover  AOs.  by  verdict 
This  rule,  therefore,  must  be  discharged. 

Bule  diachaiged. 
Attorneys,  Nelsaru  ;  and  Kiss  tf  Son. 


COMHON 
Pus  AS. 

May  26. 

In  an  action  on 
a  bill  of  ex* 
change,  by 
indorsee 
against 
acceptor : 


JEWELL  17.  PARKER 

Coram  Jebyis  C.  J.,  Maule  J.,  Cbesswell  J., 

Talfou&d  J. 


Action  on  a  HU  of  exchange  for  lOOOt,  dated  in  1837, 
drawn  by  one  Allen,  accepted  by  defendant,  and  indorsed  by 
plea,'thatitwa8  Allen  to  the  plaintiff.  Pleas:  1.  That  the  bill  was  accepted 
tiona^pt.  ^  for  the  accommodation  of  Allen  without  consideration;  and 
ance ;  that  tEe  that  there  was  no  consideration  for  the  indorsement  to  plain- 
tiated  it  for  his  tiff;  and  that  he  holds,  and  always  held,  the  bill  without  con- 
own  use,  and      Bideration.      2.   That  the  bill  was  accepted  for  the  aocom- 

paid  It  when  ,  *^    , 

dae,  and  after-  modation  of  Allen,  and  to  enable  him  to  raise  money  thereon, 
U^^th^t'the^  ^^  indorse  the  same  for  that  purpose,  but  not  otherwise;  that 

consent  of  the 
defendant,  and 

withoat  being  restamped :  the  only  evidence  of  the  drawer  having  negotiated  and  paid  the  bSl 
as  alleged  being,  that  the  bill  bore  his  name  on  the  back  of  it  \  and  that  on  its  face  was  a  mcmo- 
randam  of  the  time  when  it  would  become  due. — Hdd,  no  eridence  to  leave  to  the  Jury.  5imMv 
per  Jervis  C  J.  and  Taltoukd  J.,  that  Where  the  evidence  is  equally  consistent  with  either  snp* 
position,  it  is  not  suiBcient  to  go  to  a  jury  :  dubitante  Maulb  J.  Semble,  also,  per  Jsats  C.  J« 
and  Maule  J.,  that  the  plea  would  Imve  been  good,  without  reference  to  the  stamp  law,  in  the  case  o£ 
payment  by  an  acceptor  for  value ;  but  qudere^  Whether  payment  by  an  accommodatioii  dzawer  is 
on  the  fame  footing  ?     The  case  of  Lazarus  v.  Cowie,  3  Q.  B.  469  »  observed  upon. 
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there  was  not  any  consideration  for  the  acceptance^  except  ae  1 853. 
liforesaid :  that  Allen  indorsed  it  for  his  own  use^  and  paid  it  when 
due ;  and  that  he  afterwards,  when  it  was  paid  and  over-due,  in- 
dorsed it  to  the  plaintiff  without  the  authority  of  the  defendant, 
and  without  the  same  having  been  restamped.  Upon  these  pleas 
issues  were  joined.  At  the  trial  before  Talfourd  J.  at  the 
aittings  after  Easter  Term,  the  plaintiff  proved  consideration 
from  himself  to  Allen ;  and  it  appeared  that  the  bill  had  been 
delivered  to  him  by  Allen  shortly  before  the  death  of  the  latter, 
which  occurred  not  long  before  the  action.  When  produced 
the  bill  had  upon  it  Allen^s  indorsement,  and  also  a  memo- 
randum (in  whose  handwriting  did  not  appear)  of  the  day 
when  it  would  become  due.  The  learned  judge  left  to  the  jury 
these  questions,  1.  Whether  the  bill  was  for  the  accommodation 
of  the  drawer  and  indorser  ?  2.  Whether  it  was  issued  by  Allen 
the  drawer  during  his  life,  and  paid  by  him  when  due  ?  3.  Whe- 
ther there  was  consideration  between  Allen  and  the  plaintiff? 
The  jury  found  for  the  defendant  on  the  second  plea,  and  were 
deliberating  on  the  first,  when,  by  consent  of  the  defendant's 
counsel,  they  were  discharged  from  that  issue.  Mr.  Serjeant 
Byks  had  obtained  a  rule  to  enter  the  verdict  for  the  plaintifi^ 
on  the  ground  that  the  verdict  was  against  evidence. 

Mr.  Serjeant  Thomas  and  Mr.  Hayes  now  showed  cause.  The 
memorandum  on  the  billrof  the  time  at  which  it  would  become 
due,  might  be  presumed  to  have  been  made  by  some  person  who 
iiad  an  interest  in  the  bill,  and  to  whom  it  had  been  indorsed ; 
and  being  in  the  hands  of  the  drawer,  it  must  be  presumed  to 
have  been  paid  by  him,  which  is  a  good  dischaige  of  an  accom- 
modation acceptor.  \Maule  J.  It  may  have  been,  that  the 
memorandum  was  made  by  the  drawer  when  he  was  en- 
deavouring to  negotiate  the  bilL  It  is  scarcely  sufficient,  per 
se,  to  prove  a  negotiation.]  It  was  some  evidence,  though 
slight,  and  suffident  to  go  to  the  jury.  [Maule  J.  It  is  equally 
consistent  with  the  supposition  that  the  bill  was,  or  that  it  was 
not,  negotiated.]  In  such  a  case  it  is  submitted  that  it  is 
evidence  to  go  to  the  jury.  \Maule  J.  With  other  facts  and 
circumstances  it  might  be  so ;  hardly  so  otherwise.]  Such 
circumstances  were  not  wanting  in  this  case.  It  is  a  presump- 
tion of  law  that  an  acceptance  is  within  a  reasonable  time  after 
the  drawing ;  Roberta  v.  BethelL  (a)  On  the  same  principle  it 
is  to  be  presumed  that  an  indorsement  is  within  a  reasonable 
time  after   Ae   acceptance;    and  it  may  fairly   be  inferred 

(a)  20  L.  J.  C.  P.  69. 
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1853.         that  the  memorandom  was  made  at  the  same  time  aa  the  in« 
JbWell       dorsement;  and  that  both  were  made  at  the  time  of  negotiation. 
V.  [^Cresswell  J.    Or  at  the  time  of  an  attempted  negotiation.]    It 

is  submitted  that  it  was  for  the  jury  to  say  which  was  the 
more  reasonable  conclusion.  The  fact,  which  the  jury  found, 
that  it  was  an  accommodation  acceptance,  is  not  immaterial, 
either  as  to  the  question  of  negotiation  or  of  payment  by  Allen. 
If  Allen  got  it  to  raise  money,  it  is  natural  to  presume  that  he 
negotiated  it  for  that  purpose ;  and  if  he  were  bound  to  pay  it, 
it  is  fair  to  infer  that  he  did  pay  it.  [^Maule  J.  No  doubt 
the  fact  that  he  ought  to  have  paid  it  is  not  immaterial  or  in- 
admissible in  considering  whether  he  did  pay  it.]  All  these 
circumstances  were  fit  to  be  considered  by  the  jury  in  judging 
as  to  whether  the  bill  had  been  negotiated  and  taken  up  by 
the  drawer.  The  presumption  that  an  accommodation  bill  hta 
been  negotiated,  is  aided  by  the  indorsement  and  memorandum ; 
and  if  the  bill  be  presumed  to  have  been  negotiated  at  all,  it  is 
to  be  presumed  that  it  was  paid  by  the  drawer;  for  otherwise 
it  could  not  have  been  in  his  possession,  but  in  the  acceptor's. 
[Jervis  C.  J.  No  doubt,  if  you  assume  that  there  was  a  n^o- 
tiation,  there  would  be  some  evidence  of  payment  by  the  drawer, 
the  bill  being  in  his  possession.]  Then  the  memorandum  might 
have  been  made  by  the  indorsee :  it  seems  a  fair  inference  that 
the  party  who  made  it  had  the  bill  to  present  for  payment. 
[^Cresswell  J.    Or  to  tender  it  for  negotiation.] 

Mr.  Serjt.  Byles  and  Mr.  fVood  for  the  plaintiff.     The  first 
plea  was  not  proved.     [^Talfourd  J.    That  was  certainly  my 
opinion,  and  I  should  have  so  directed  the  jury  if  the  plea  had 
not  been  withdrawn.]     Then,  on  the  second  plea,  there  was  not 
a  particle  of  evidence  to  go  to  the  jury.     It  is  a  defence  founded 
on  the  stamp  law;    and  therefore  involves  the  negotiation  of 
the  bill  before  it  was  due,  and  its  payment  by  the  party  liable 
upon  it  after  it  was  due ;  Lazarus  v.  Cawie.  (a)     [il/aufe  J.   It 
appears  to  raise  a  defence  independent  of  the  stamp  law.     Sup* 
pose  there  were  no  stamp  laws,  and  that  defendant  accepted  for 
the  accommodation  of  the  drawer,  who  paid  it  when  due,  and  after* 
wards  reissued  it,  might  not  the  acceptor  say,  my  contract  was  to 
pay  the  bill  in  the  event  of  the  drawer  not  paying  it ;  he  has 
paid  it,  and  there  is  an  end  of  it  ?    Beck  v.  Robly.  (6)]     If  he 
leaves  the  bill  in  the  drawer's  hands,  he  will  be  liable  to  an  inno- 
cent indorsee  apart  from  the  stamp  law.     It  has  been  recently 
decided  that  payment  by  drawer  does  not  discharge  acceptor,  (c) 

(a)  3  Q.  B.  459.  (c)  Jonet  v  BroadkwMt,  9  C.  B.  173^ 

ib)  1  U.  Black.  87.  WiUianu  v.  J<mes,  15  Q.  B.  498. 
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[Monk  J.  If  the  bill  were  reissued  with  the  acceptor's  consent         1858. 
a  new  stamp  would  be  required  under  the   stamp  law ;  but       jbwbll 
sappose  it  were  without  his  consent^  would  not  that  be  a  de-*       ^  _«• 
fence?]    Not  necessarily  so;  as,  for  instance,  in  the  case  of  a 
bill  payable  on  demand,  or  at  or  after  sight     \Maule  J.  There 
the  bill  would  hardly  be  said  to  be  reissued  after  arriving  at 
"maturity;"  but,  on  a  bill  payable  after  date,  does  not  a 
reissue  after  payment  at  maturity,  without  the  acceptor's  con- 
sent, raise  a  defence?]     Perhaps  it  may;   but  here  the  plea 
puts  the  defence  upon  the  ground  that,  after  the  bill  was  due,  it 
was  paid  by  Allen  the  drawer,  so  as  to  make  a  new  stamp 
necessary,  and  therefore  the  material  allegations  are  that  he 
negotiated  the  bill  to  his  own  use  before  it  was  due,  and  paid 
it  when  due.     The  mere  payment  does  not  stop  the  currency 
of  a  bill;  Harmer  v.  Steele  (a);   and  an  accommodation  bill 
may  be  indorsed  after  it  is  due ;   Carruthers  y.  West  (b)    Un- 
less, therefore,  the  bill  were  proved  to  have  been  indorsed 
before  or  after  due,  and  paid  when  due,  there  would  be  no  de- 
fence.    In  Stem  v.  Yglesias  (c)  it  was  said,  that  the  nature  of  an 
accommodation  acceptance  was,  that  it  might  be  indorsed  after 
it  was  due  as  well  as  before.     [Jervis  C.  J.    Indeed,  it  is  more 
negotiable  after  it  is  due  than  before,  for  it  is  payable  upon 
demand.  (</)]     There  is  nothing  in  the  evidence  to  show  a  nego- 
tiation ;  even  if  it  be  assumed  that  the  bill  had  been  ever  out  of 
Allen's  hands,  he  may  have  merely  pledged  it  or  parted  with  it 
to  an  agent.     And  even  presuming  it  to  have  been  n^otiated, 
there  is  no  evidence  that  it  was  fully  paid  when  due.     It  might 
have  been   "retired"  before  due.      [^Maule  J.    Suppose  the 
accommodation  drawer  takes  it  up  before  due,  and  retains  it 
until  it  is  due,  can  he  then  negotiate  it?]     It  is  conceived  that 
lie  may.     \^MauU  J.    It  has  been  held,  in  error,  that  when  the 
bill  is  in  the  hands  of  a  party  who  is  both  owner  of  the  bill  and 
also  liable  upon  it,  there  is  an  end  of  it,  and  it  cannot  be  nego- 
tiated ;    Harmer   v.  Steele,  (e)]      In   this   case   there   was   no 
evidence    that   the  bill  had   been  fully  paid.     \_Maule  J.    In 
Lazarus  y.  Cotoie  it  is  said,  the  plea  would  be  no  defence  with- 
out the  stamp  law,  even  although  it  was  alleged  that  the  bill 
was  an  accommodation  acceptance.   That  is  contrary  to  Harmer 
V.  Steele.     In  that  case  the  court  of  error  held  that  payment 
when   due  by  the  acceptor,  and  reissue  afterwards,  raised  a 
defence  for  the  other  parties.]     This  is  the  case  of  an  accom- 
modation drawer ;  and  there  is  a  distinction :  when  the  bill  is 

(a)  4  Exch.  11.  (<0  See  Christie  v.  Peart,  7  M.  & 

(6)  11  Q.B.I  43.  W.  491. 

(c)  1  C-M.Sc  R.  565.  (e)  4  Exch.  13. 
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1853.         {mid  by  the  acceptor  after  it  is  due,  it  cannot  be  rdasued;  when 
Jkwell       P*^^  ^7  *^®  drawer,  it  may  be.     Here  the  defence  ia  founded 

V.  on  the  stamp  law,  and  there  was  no  evidence  to  sustain  it. 

Paiksb. 

Jeryis  C.  J.  I  am  of  opinion  that  this  rule  must  be  made 
absolute.  In  the  view  which  I  take  of  the  case,  it  is  unneces* 
sary  to  consider  whether  the  defendant  would  be  entilled  to 
enter  a  verdict  on  the  first  plea,  because  we  are  all  of  opinion 
there  was  no  evidence  to  support  it. 

The  second  plea  on  which  the  question  arises,  is  framed 
upon  the  authority  of  Lazarus  v.  Cawie,    For  the  purposes  of 
this  discussion  we  must  assume  that  it  is  a  good  plea.    I  do 
not  concur  in  the  conclusion  to   which  the  Court  arrived  in 
that  case ;  for  I  do  not  see  how,  if  a  bill  requires  a  new  stamp, 
it  is  a  bill  which  could  be  reissued,  supposing  that  there  was 
no  stamp  law.    There  is  a  fallacy  in  saying  that  on  an  accom- 
modation bill  the  drawer  is  the  party  to  pay.     Upon  the  hiH 
the  acceptor  is  the  party  to  pay,  although  he  may  have  a  claim 
against  the  drawer.     The  plea  required   two   things   to  be 
proved :  that  the  bill  was  issued,  before  or  afW  due ;  that  it  wae 
paid  when  due,  and  then  reissued ;  which,  of  course^  would  have 
been  void,  as  there  was  no  new  stamp,  the  original  bill  being 
exhausted.      But  these  facts  have  not  been   proved  in  the 
present  case,  and  the  only  facta  proved  are  capable  of  a  con- 
fitruction  on  the  one  side  or  the  other ;  so  that  the  jury  would 
not  have  been  warranted  in  finding  in  favour  of  the  plea. 
As  to  the  indorsement,  which  is  one  fact  relied  upon;  it  b 
true  that  in  the  ordinary  course  of  business  a  person  does  not 
indorse  a  bill  which  is  not  to  be  negotiated ;  and  it  is  equall/ 
true  that  a  peraon  who  holds  an  accommodation  bill,  and,  of 
course,  is  desirous  of  negotiating  it  to  raise  money,  will  be  likely 
to  indorse  it  for  that  purpose  with  a  view  of  offering  it  for  ne- 
gotiation.    Then  as  to  the  memorandum  on  the  bill  relating  to 
the  period  at  which  it  would  become  due ;  it  is  true  that  it 
might  have  been  made  by  a  party  who  was  holder  of  the  bill ; 
but  it  is  equally  true  that  it  might  have  been  made  by  the 
drawer  when  endeavouring  to  negotiate  it*      Therefore  the 
indorsement  and  memorandum  are  quite  consistent  with  the 
bill  never  having  been  negotiated ,  and  I  think  there  was  no 
evidence  from  which  a  jury  would  have  been  warranted  in 
finding  that  fact  proved. 

Further,  there  was  nothing  to  prove  payment  If  there  had 
been  evidence  of  negotiation,  the  fact  of  the  bill  being  in  the 
possession  of  the  drawer  would  have  been  evidence  of  its  pay- 
ment.   But  it  may  have  been  that,  if  the  drawer  ever  parted 
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with  it  at  all^  it  was  only  in  the  hands  of  another  person  as  a        1853. 
pledge.    I  thinks  therefore,  that  there  was  no  evidence  to  sup-       Jewku. 
port  either  of  these  allegations  in  the  plea.  ^^^ 

That  being  so,  it  is  of  course  immaterial  to  consider  whether 
the  defeodant  ought  to  have  a  new  trial,  to  take  the  opinion  of  a 
jury  upon  the  plea,  on  the  supposition  that  it  would  be  a  good 
plea  without  the  allegation  of  the  bill  having  been  an  accommoda- 
tion bill ;  for  on  this  plea  the  defendant  would  fail  to  prove  the 
other  allegations.  I  think,  therefore,  that  there  can  be  no  new 
trial,  and  that  the  verdict  must  be  entered  for  the  plaintiiF. 

Maule  J.  I  am  of  the  same  opinion.  I  think  there  was 
so  evidence  on  which  the  jury  could  find  the  material  allega- 
tions in  the  plea  proved.  Perhaps  it  cannot  be  said  that,  where 
the  &ct8  {HTOved  are  consistent  with  the  negative  as  well  as  the 
affirmative  of  the  proposition  to  be  established,  there  is  no 
evidence  to  go  to  a  jury,  for  that  would  exclude  evidence  in 
many  cases  where  it  is  clearly,  though  slight,  sufficient  to  go  to 
a  jury.  It  is  a  question  of  degree^  not  to  be  measured  arith^ 
metically;  but  upon  the  principle,  de  minimis  mm  curat  lex. 
When  it  is  said  that  there  is  no  evidence,  it  is  meant  that  there 
is  not  sufficient  evidence  to  lead  a  jury  reasonably  to  find  the 
fact  to  be  proved.  But  there  may  be  evidence  on  which  a  jury 
may  find  a  fact  proved  notwithstanding  that  the  contrary  is 
possible,  and  is  quite  oonststent  with  such  evidence.  For 
instance,  when  the  question  is,  whether  a  certain  document  was 
written  by  a  party,  and  a  witness  conversant  with  his  hand- 
writbg  says,  that  he  believes  it  to  have  been  written  by  him« 
Now,  it  is  quite  consistent  with  this  evidence,  that  the  docu- 
ment may  not  have  been  written  by  him  ;  yet  a  jury  would  be 
justified  in  finding  that  it  was;  and  this,  notwithstanding 
that  a  number  of  other  witnesses  were  called  to  state  their 
belief  that  it  was  not  his  writing.  In  presumptive  evidence  of 
a  fact,  can  you  exclude  all  possibility  to  the  contrary  ?  Even 
in  criminal  cases,  it  constantly  happens  that  there  is  evidence 
sufficient  to  be  acted  upon,  and  which  is  acted  upon,  even  to  the 
infliction  of  the  last  penalty  of  the  law,  but  which,  neverthe- 
less, does  not  exclude  the  possibility  of  innocence,  (a)  Here, 
however,  there  is  not  even  a  presumption  raised  in  favour  of  the 
pleas.  It  appears  reasonably  probable  upon  the  evidence,  that 
the  bill  was  not  paid  by  the  drawer  when  due,  and  after- 
wards re-issued.     In  Lazarus  v.  Cowie  the  Court  put  the  de- 

(a)  ^  Stabitor  presumptioni  donee  tions '  violent*  and  probable,^  Co.  Lit. 
probaiur  in  contrarium :  Lord  Coke  6.,  6  Staundf.  179  a.,  Gilb.  Ev.  157. ; 
(Co.  Lit.  273  )  **  There  are  presump-      and  see  Beg.y.  Cooper^  16  Jnr.  15, 


Parker. 
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1853.         fence  solely  on  the  stamp  'law,  saying  that  the  payment  by  an 
Jkwell       accommodation  drawer  would  be  equivalent  to  payment  by  an 
V-  acceptor  for  value,  and  would  operate  to  discharge  it  and  put 

an  end  to  it  Perhaps  that  doctrine  may  be  questioned.  The 
Court  there,  however,  rests  on  the  assumption,  that  the  accom- 
modation-drawer's payment  discharged  the  bill  altogether ;  and 
assuming  that  to  be  so,  it  would  of  course  be  difficult  to  contend 
that  he  could  afterwards  re-issue  the  bill,  so  as  to  charge  anybody 
else :  and  if  payment  by  him  is  equivalent  to  payment  by  an  ac- 
ceptor for  value,  then,  independently  of  the  Stamp  Act,  that  would 
be  a  defence,  as  the  re-indorsement  would  be  rendering  the  ac- 
ceptor and  other  parties  to  the  original  bill  liable  on  a  new  bill 
In  the  case  of  Lazarus  v.  Cowie  it  is  to  be  observed,  that  the 
plea  did  not  allege  that  the  bill  was  re-issued  without  the  con- 
sent of  the  acceptor ;  and  supposing  it  to  have  been  re-issued 
with  his  consent,  and  that  there  were  no  stamp  act,  it  would 
have  charged  him  as  a  new  bill,  his  consent  operating  to 
re-adopt  and  re-issue  his  acceptance;  so  that  such  a  defence 
would  rest  solely  on  the  stamp  law :  and  it  may  be  that  the 
Court  proceeded  partly  upon  that  ground.  Moreover  the  plea 
admitted  the  acceptance  alleged  in  the  declaration,  which  was 
in  effect  admitting  that  the  bill  wa^  issued  by  the  authority 
of  the  defendant ;  and  then  the  defence  would  be  founded  en- 
tirely on  the  bill  having  been  re-issued  without  a  new  stamp. 
And  thus  the  case  may  be  explained. 

In  the  present  case,  the  defence  was  founded  on  the  stamp 
law,  and  there  was  no  evidence  of  the  facts  the  defendant  had 
to  prove  to  aid  that  defence.  The  acceptor,  therefore,  will  have 
to  pay  the  bill,  and  has  his  remedy  against  the  estate  of  the 
drawer. 

Cresswell  J.  I  am  of  the  same  opinion.  With  a  view  to 
decide  the  question  before  the  Court,  it  is  not  necessary  to  con- 
sider whether  the  plea  is  good  or  bad.  Leave  was  given  to  the 
plaintiff  to  move  to  enter  a  verdict  in  his  favour ;  and  that  we 
are  bound  to  do,  if  there  was  no  evidence  fit  to  be  sub- 
mitted to  a  jury  in  support  of  the  plea.  Now  there  were 
but  two  facts  proved :  the  memorandum  on  the  face  of  the  bill, 
and  the  name  at  the  back  of  it  These  facts  might  raise  a  sus- 
picion or  a  surmise,  but  would  scarcely  be  sufficient  to  enable 
a  person  to  say  that  he  formed  a  judgment  on  the  question.  No 
jury  could  really  judffe  from  these  facts  that  the  bill  had  been 
negotiated.  The  evidence,  therefore,  was  not  fit  to  go  to  the 
jury. 

Talfoued.  J.  I  retain  the  opinion  I  expressed  at  the  trial, 
that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
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material  all^ations  in  the  plea.  That  is  not  evidence  to  leave 
to  a  jury  which  is  equally  consistent  with  one  or  other  of  two 
contrary  suppositions.  Here  the  whole  evidence  amounted  to 
nothing;  for  if  I  were  asked  my  opinion  upon  it,  I  should  say 
that  the  bill  was  never  out  of  the  drawer*s  possession.  If  the 
plaintiflTs  counsel  had  desired  it,  I  should  have  told  the  jury 
that  diere  was  no  evidence  upon  either  of  the  pleas,  and  have 
directed  them  to  find  for  him. 

Rule  absolute. 
Attorneys,  EUaby  ;  and  Bobson. 


1853. 
Jbwell 

V, 

Parker. 


JONES  AND  ANOTHER  v.  GIBBONS. 

Coram  Pollock  C.  B.,  Aldebson  B.,  Platt  B.,  and 

Mabtin  B. 

1  HE  declaration  stated  that  the  defendant  sold  to  the  plain- 
tiffs 200  tons  of  iron,  to  be  delivered  by  the  defendant  to  the 
plaintifis  at  their  works, .  ''  from  time  to  time  as  required." 
Averment  that  a  reasonable  time  for  the  delivery  had  elapsed ; 
breach,  non-delivery. 

Plea :  that  the  plaintiffs  did  not,  within  a  reasonable  time 
after  the  making  of  the  contract,  require  the  defendant  to 
deliver ;  and  that  the  first  request  which  was  made,  was  made 
after  such  a  reasonable  time  had  elapsed. 

Replication :  that  so  soon  as,  and  when  the  said  iron  was  re- 
quired, and  a  reasonable  time  before,  the  plaintiffs  requested  the 
defendants  to  deliver,  &c. 

Demurrer  and  joinder. 

Mr.  Needham  in  support  of  the  demurrer.  The  replication  is 
clearly  bad,  for  it  confesses  the  plea  without  avoiding  it;  and  the 
defendant  is  consequentlj  entitled  to  judgment  unless  the  plea 
be  bad.  That  question  turns  on  the  construction  of  the  con- 
tract. The  iron  is  made  deliverable  "as  required;" — that  is,  no 
doubt,  as  required  by  the  purchaser,  although  it  is  not  so  stated 
in  express  terms:  but  no  time  for  the  delivery  is  specified;  and 
the  question  is,  whether  that  must  take  place  within  a  reasonable 
time.  This  is  what  the  law  always  implies  in  contracts  where 
no  time  is  mentioned.  Thus,  when  no  time  is  fixed  for  deducing 
a  title,  a  reasonable  time  is  implied;  Sansom  v.  Rhodes,  {a)    It 


Exchequer 
June  10. 

A  contract  to 
deliver  goods 
to  purchaser, 
**  from  time  to 
time  as  re- 
quired," does 
not  lapse  at  the 
expiration  of  a 
reasonable  time 
from  the  date 
of  the  contract 
The  vendor 
must,  to  deter- 
mine it,  request 
the  purchaser 
to  require  the 
iron;  and  if 
the  latter  does 
not  do  so 
within  a  rea- 
sonable time 
fVom  such 
request,  the 
contract  lapses. 


(a)  6  N.  C.  268. 
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1858. 


Jones  and 
Another 

G1BBOM& 


would  be  preposterous  if  tlie  lair  were  otherwiBe.  If  die 
iron  were  in  esse  at  the  time  of  the  contract^  it  would  be  Terf 
hard  that  the  defendant  should  be  at  the  loss  of  any  deterioration 
which  it  might  suffer  from  oxidation  or  otherwise,  while  the  plain- 
tiffs  continued  not  to  demand  it  If  the  goods  were  perishjdtle, 
the  injustice  of  such  a  state  of  the  law  would  be  still  more 
manifest.  If  a  field  of  tares  were  sold  to  be  delivered  as  required, 
can  it  be  said  that  the  purchaser  would  be  entitled  to  leave  the 
tares  in  the  field  for  any  number  of  years  ?  If  a  reasonable  dme 
is  not  to  be  imported  into  the  contract  to  limit  its  duration,  it  will 
follow  that  it  is  binding  to  all  eternity,  which  would  be  absurd. 

Mr.  Bramwell  contri.  The  answer  to  the  argument  ab  in- 
convenienti  is  simply,  that  if  a  person  enters  into  a  contract^  he 
cannot  avoid  the  legitimate  consequences  of  having  done  so, 
however  hard  they  may  be.  But  the  hardship  dwelt  upon  on 
the  other  side  does  not  exist.  If  the  defendant  felt  aggrieved 
at  the  plaintiflb  not  requiring  the  iron,  he  should  have  requested 
them  to  require  it ;  and  if  they  had  ftuled  to  comply  with  tbat 
request,  the  defendant  would  have  been  discharged.  Although 
no  time,  therefore,  was  mentioned  in  the  contract,  it  need  not  be 
eternal.  A  reasonable  time  is  the  limit  of  its  duration ;  but 
that  time  b  to  be  computed  from  the  date  of  the  request,  aud 
not  from  that  of  the  contract.  [^Martin  B.  That  is  confirmed 
by  the  following  passage  in  Shep.  Touchst.  p.  377. :  (a)  ^'  Where 
the  thing  to  be  done  is  local,  and  the  concurrence  of  both  parties 
necessary  thereunto,  and  the  act  is  to  be  done  by  the  obligor 
himself,  or  by  a  stranger  to  the  obligee  himself,  as  where  the 
condition  is  that  the  obligor  or  a  stranger  shall  enfeoff  the 
obligee,  in  this  case  the  obligor  or  the  stranger  shall  have  time 
to  do  it  during  his  life,  unless  the  obligee  do  hasten  it  hj 
request ;  and  if  he  request  it  sooner,  then  it  must  be  done  in 
convenient  time  after  request  made."] 

Mr.  Needham  in  reply.  If  a  time  for  the  delivery  of  the  iron 
had  been  named,  the  contract  must  have  been  performed  within 
that  time.  (£)  Where  none  is  named,  the  law  substitutes  a 
reasonable  time ;  and  when  that  time  has  elapsed,  the  contract 
ceases  to  be  binding. 

Pollock  C.  B.  It  is,  no  doubt,  true  that  the  law  implies 
a  reasonable  time  for  the  performance  of  a  contract  when 
none  is  fixed ;  but  it  must  be  remembered  that  there  is  an- 
other term  implied  by  law  in  such  case,  and  that  is,  that  be- 
fore the  bargain  is  determined,  a  demand  should  be  made  to 
perform  it 

(a)  Ed.  1793,  by  HiUiard.        (h)  Bat  see  Martindate  t.  Smith,  I  Q.  E  389. 
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The  rest  of  the  Court  concurred.  1863. 

Judgment  for  the  plaintiff.  jonm  Aifi> 

Attorneys,  Clarke^  Gray  tf  fVoodcoeh  ;  and  Palmer  Sf  Nettle^  Anothbb 
ship. 


V, 

Gibbons 


WILLIAMS  V.  HOLMES. 
Coram  Pollock  C.  B.,  Alderson  B.,  Platt  B.,  and 

MaBTIN  B.  Exchequeb. 

TAfay  23. 
SOYEB  for  building  materials.  Goods  which 

Fleas:     1.  not  guilty  by  statute;   and,  2.   a  traverse  of  the  "«l«ft^>th 

,  °       •'      *  ftn  ftucuoneer 

plaintiff's  possession.  for  sale  are  pri- 

At  the  trial  before  Martin  B.,  at  the  last  Liverpool  Assizes,  {^  SZ^h" 
the  following  facts  were  proved : — The  defendant  by  lease,  dated  sold  in  a  place 
the  2nd  of  May,  1851,  demised  certdn  premises  to  Marshall  for  JJoneer  dow  ^' 
five  years,  from  the  15th  of  June  following,  at  the  rent  of  100/.,  not  uauaily 
"to  become  due  and  payable  in  advance,  if  demanded,  by  equal  boBmess. 
quarterly  payments,  on  the  15th  of  September,  the  15th  of 
December,  &c,  in  every  year,  the  first  quarterly  payment  to  be- 
come due  in  advance,  and  to  be  paid,  if  demanded,  on  the  15th  of 
June "  then  next.  The  lease  contained  a  proviso,  that  if  the 
yearly  rent,  or  any  part,  should  be  in  arrear  for  twenty  one  days 
next  after  the  days  appointed  for  the  payment  thereof,  the 
plamtiff  might  re-enter.  Marshall  shortly  after  entering  into 
possession  sublet  part  of  the  premises,  and  on  the  remainder 
carried  on  his  business  of  a  builder.  In  July,  1852,  he 
quitted  England,  leaving  the  disposal  of  bis  property  in  the 
hands  of  his  son,  who  let  the  yard  of  the  premises  which  his 
&ther  had  occupied  to  Hill,  an  auctioneer,  who  had  an  auction- 
room  in  the  immediate  neighbourhood,  and  also  employed  him 
to  sell  by  auction  the  materials  which  were  in  the  yard,  and 
were  the  subject  of  the  present  action.  The  auction  was  pub- 
licly advertised,  and  was  held  in  the  yard  where  they  stood,  on 
the  2l8t  of  July,  when  the  goods  in  question  were  bought  by  the 
pUuntiff.  Other  goods  belonging  to  other  persons  were  also  sold 
on  the  same  occasion.  The  former  were  purchased  by  the  plain- 
tiffl  The  defendant,  in  the  month  of  August,  hearing  that 
ilarshall  had  left  England,  demanded  of  the  sub-tenants  the  rent 
for  the  quarter  ending  the  15  th  of  September  ensuing,  and  on 
their  reftisal  to  pay,  put  in  a  distress  on  the  17th  of  August,  and 
seized  the  materials  which  were  still  lying  in  the  yard.  It  was 
contended  for  the  plaintiff*,  that  the  defendant  had  no  right  to 
distnun,  because,  according  to  the  true  construction  of  the  lease, 
the  rent  was  payable  in  advance  only  if  demanded  on  the  pre- 


Holmes. 
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1853.         ceding  quarter  day,  and  that>  as  the  defendant  had  not  made  tlie 
Williams      demand  on  the  15  th  of  June»  he  was  not  entitled  to  the  rent 
V.  until  the  next  quarter  day.     It  was  also  contended  that  the 

goods  were  privileged  from  distress,  as  they  were  on  the  premises 
of  an  auctioneer  for  sale.  The  learned  judge  directed  the  jury 
agreeably  to  these  yiewsy  and  the  plaintiff  obtained  a  yerdict  for 
7/.  9s.  6d. 

Mr.  Edward  James  having  in  Easter  Term  last  obtained  a 
rule  for  a  new  trial,  on  the  ground  of  misdirection, 

Mr.  Serjeant  Wilkins  and  Mr.  Cowling  showed  cause:  1. 
The  goods  were  privileged  ;  for  the  premises  were  in  the 
occupation  of  an  auctioneer  for  the  purposes  of  his  trade.  In 
Brown  v.  ArundeU  {a)  goods  sent  to  an  auctioneer  were  held 
exempt  from  distress,  although  the  place  of  sale  was  meielj 
hired  for  the  occasion,  and  was  hired  from  a  person  who  had  no 
tide  whatever  to  the  premises ;  so  that  the  auctioneer  was,  in 
fact,  a  trespasser.  Here,  therefore,  if  Hill  had  no  right  what- 
ever to  the  yard  where  the  sale  took  place,  the  goods  would  be 
still  protected.  [Adams  v.  Grane  (A),  and  Mifspratt  v.  Gregorj/{c), 
were  referred  to  by  the  Court] 

2.  Even  if  the  goods  were  not  privileged,  the  defendant  had 
no  right  to  distrain  them,  because,  not  having  demanded  the 
forehand  rent  on  the  15th  of  June  he  was  not  entitled  to  it 
before  the  15th  of  September.  [As  the  Court  expressed  no 
opinion  on  this  point  the  argument  is  omitted.  18  Yin.  Ab. 
Rent.  P.  a.  pL  12.,  Co.  Litt  202  a.  Hollands.  Falser (d),  and 
Mattam  v.  Arden  (e)  were  cited.] 

Mr.  Edward  James  and  Mr.  Milward  in  support  of  the  rule. 
If  goods  are  sent  to  an  auctioneer  for  sale,  they  are  un- 
doubtedly privileged  from  distress  in  the  auctioneer's  auction 
room ;  but  if  he  places  them  in  a  warehouse  or  in  a  yard  which 
are  not  part  of  the  premises  in  which  he  carries  on  his  business, 
it  is  submitted  the  privilege  does  not  apply.  The  same  question 
arises  in  the  case  of  an  innkeeper.  The  goods  and  chattels  of 
a  guest  are  protected  if  in  the  inn,  but  not  if  the  innkeeper  has 
placed  them  elsewhere.  Thus  in  Crosier  v.  Tomkinson  (/)  it 
was  held,  that  a  guest's  horse  placed  by  the  innkeeper  in  a  stable 
half  a  mile  from  the  inn  might  be  distnuned.  [Pollock  C.  B. 
That  case  would  be  decided  differently  now.  —  Alderson  B.  I 
cannot  see  any  reason  why,  because  an  innkeeper  chooses  to 
place  the  goods  of  his  guest  in  a  place  which  is  not  in  the  inn, 
the  guest  is  not  to  be  protected.]     The  privilege  belongs  to 

(a)  10  C.  B.  54.  (e)  10  Bing.  299. 

ih)  1  C.  &  M.  380.  (f)  2  Ld.  Ken.  Notes,  489.;  S.  C 

(c)  1  M.  &  W.  633.  Barnes,  472. 

{d)  2  Stark.  161. 
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the  innkeeper  or  auctioneer^  not  to  the  public ;  and  it  is  limited         1853. 
to  the  place  where  the  particular  business  is  carried  on.  [Gilbert      wiixiAMg 
oa  Distresses,  by  Impej,  p.  35.»  was  cited.]  <^« 

Pollock  B.    I  am  of  opinion  that  this  rule  must  be  dis- 
charged.  It  was  moved  on  two  points,  first,  that  the  goods  were 
privileged  fron^  distress,  and  secondly,  that  even  if  they  were 
not,  the  defendant  had  no  right  to  distrain  them.   On  the  second 
point  I  give  no  opinion,  for  I  am  of  opinion  that  if  the  goods 
were  in  the  premises  for  sale  by  the  auctioneer,  they  were  not 
liable  to  be  distrained.     The  case  of  Brawn  v.  Arundell  shows 
that  even  where  the  auctioneer  was  not  merely  a  trespasser,  but 
was  in  the  premises  in  violation  of  the  covenants  contained  in 
the  lease,  and  without  the  authority  of  any  person  having  au- 
thority to  let  the  premises,  the  goods  were  protected.     The 
ground  of  the  rule  is  the  convenience  of  trade ;  for  it  is  most  im- 
portant that  the  public  should  not  have  their  goods  distrained 
for  rent  due  in  respect  of  premises  to  which  they  are  sent  for  the 
parpose  of  being  done  something  to,  —  whether  it  be  furniture 
aent  to  an  auctioneer  to  be  turned  into  money,  or  com  sent  to  a 
mill  to  be  ground,  &c.     I  think  that  principle  was  clearly  re- 
cognised in  Brown  v.  Arundell^  and  this  case  is  not  distinguish- 
able from  it. 

Aldebson  B.  I  am  of  the  same  opinion*  The  question  is 
upon  the  point  of  law  on  which  my  brother  Martin  ruled,  and  I 
think  his  ruling  was  quite  right.  If  goods  are  sent  to  an 
auctioneer  to  be  sold,  it  is  no  longer  a  disputable  question  that 
they  are  privileged  from  distress.  The  reason  why  they  are  not 
distndnable  is,  that  it  is  for  the  benefit  of  trade  that  persons 
haying  goods  to  sell  might  not  have  them  fall  into  a  trap,  and 
the  buyers  be  unable  to  get  the  goods  they  bought  It  is  for 
the  good  of  the  public  that  in  such  a  case  the  advantage  of  the 
landlord  is  postponed  to  that  of  trade.  In  Brown  v.  Arundell, 
it  was  settled  that  the  privilege  applied  even  where  the  auc- 
tioneer was  a  trespasser,  because  the  privilege  arises  from  his 
carrying  on  a  public  trade,  and  his  title  to  the  premises  in  which 
he  carries  it  on  is  immaterial  That  case  was  decided  on  the 
Bimplest  and  clearest  principle ;  and  upon  that  principle  the  goods 
in  this  case  were  not  distndnable. 

Platt  B.  Marshall  was  once  possessed  of  the  premises ;  the 
yard  was  then  let  to  the  auctioneer,  who  used  it  for  the  sale  by 
auction  of  the  goods  in  question,  with  other  goods  introduced  on 
the  premises,  and  of  which  auction  there  was  a  public  advertise- 
ment. The  question  is,  whether  the  goods  were,  under  such 
circumstances,  privileged  from  distress.  For  all  purposes,  the 
c.  L. — vol.  I.  I  I 
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1853.        yard  was  as  well  entitled  to  confer  the  privil^e  as  tbe  aue- 
WiLLiAMs     tioneer's  room.     Horses,  for  instance,  oouM  hardly  be  bM  in  a 
V.  room,  and  it  would  be  strange  indeed,  if  the  sale  in  the  yard 

was  not  equally  privileged.     It  seems  to  me  that  Brawn  j, 
Arundell  is  precisely  in  point  with  the  present. 
Mabtin  B.  concurred. 
Attorneys,  CkUton  jr  Gregory  ;  and  Faulkner  Sf  Co. 


BERRY  V.  ALDERMAN. 
Coram  Jeryib  C.  J.,  Cresswell  J.,  Williams  J.,  and 

Common  ^  ^ 

Pleas.  TaLPOURD  J. 

Action  iVCTION  on  a  bill  of  exchange  accepted  by  the  defendant  in 

^tofof^a  bUl  September,  1852,  and  indorsed  by  one  Halliday  to  the  plaintiff 

of  exchange.  Flea,  that  the  bill  was  drawn  and  accepted  for  a  spedal  par- 

^a^ilf  by  H.  P^^^  (^^  S^^  ^^  discounted  for  the  defendant),  and  was  negotiated 

plea  that  de-,  by  drawer  in  fraud  of  the  defendant,  to  a  person  to  defendant 

ddTraoded^f  unknown ;  that  Halliday,  at  the  time  of  the  indorsement  to  him, 

liifl  acceptance,  had  notice  of  the  fraud ;  and  that  the  plainti£^  when  he  topk  the 

fraudulently  hill,  had  notice  of  the  premises.     On  this  plea  issue  was  joined, 

indorsed  by  ^\^^  causc  WES  tried  at  the  second  Middlesex  sittinsn,  Hilary 

drawer  to  a  tA«,.-,T-r  ii  ^     i  i     j 

person  un-  Term,  before  Talfourd  J.     It  was  clearly  proved  that  the  de- 

H  ^ook  ii.^^^  fendant  had  been  defrauded  out  of  his  acceptance  (a) ;  and  the 

with  notice  of  question  was  as  to  the  plaintiff's  knowledge  of  the  fraud.    The 

that^the^lSf.  defendant  proved  that  the  plaintiff  had  stated  that  he  "  had 

tifP  took  it  with  known  Halliday  a  long  while,"  and  then  called  a  policeman, 

premtses  :-^it  ^^^  stated  that  he  arrested  Halliday  in  September,  1847  ;  that 

haying  been  \xq  -^as  afterwards  present  when  Halliday  was  in  the  dock  at 

plainti£fhad  the  Old  Bailey;  and  that  he  saw  him  taken  to  prison,  where 

said  in  1852,  jjg  remained  eighteen  weeks*     This  evidence  was  objected  to. 

he  had  known  ^  ,  •* 

H.  for  a  long     The  jury  found  for  the  defendant.     In  Hilary  Term  CoBkr 

%'^':^t^  obt^?^  -  -1«  ^-^  -  --  trial,  on  the  ground  of  the  imp«.per 
whether  he  had  admission  of  evidence. 

?he  dock  at  the  ^^*  Serjeant  Byles  and  Mr.  Prentice  now  showed  cause. 
oidBuley,and  The  evidence  was  admissible.  The  all^ation  in  the  plea,  that 
moved^to  ^*  ^^e  plaintiff  when  he  took  the  bill  had  notice  of  aU  the  facts  and 
Pf>"o°*r- '^^H  circumstances  in  the  plea  alleged,  it  was  impossible  to  prove; 
dence  was  in-    and  it  was  unnecessary.     The  plaintiff  might  know  there  was 

admissible.  — 

Sembie,  if  /^^  There  was  GTidence  that  the      might   hare  inferred  the  ccmtmj. 

b^^^TO^ed  to    P^*"***^  ^'^  8*^®°  ^*^'*® ;  or  the  jury      Smith  v.  Browne^  16  Q.  B.  244. 

have  known 

the  conyiction  of  U.,  it  would  not  have  been  necessary  to  prove  his  knowledge  of  tlie  fraud 

pleaded.    Per  Wiluajis  J. 
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something  wrong  about  the  bill,  although  he  might  not  know  all         18^3. 
the  facts.    And  it  was  enough  to  satisfy  the  jury  that  he  took        bbrrt 
the  bill  under  such  circumstances  that  he  must  have  known  it     ^     «. 
was  wrong  to  take  it.     The  first  step  in  the  inquiry  was  to 
ascertain  from  whom  he  took  the  bill     It  was  proved  that  he 
took  it  from  Halliday.     Now  the  mere  record  of  Halliday's 
coDviction  might  have  been  here  inadmissible.      \Jervis  C.  J. 
Why?]    Because  it  would  have  been  res  inter  alios  acta.     [Jer^ 
vis  C.  J.  Then  can  you  give  secondary  evidence  of  it  ?]     It  was  # 

not  offered  as  secondary  evidence  of  the  conviction,  but  as 
primary  evidence  of  plaintiff's  knowledge  of  it  The  public 
exposure  in  the  dock  and  removal  thence  in  custody  to  prison 
was  presumptive  evidence  of  his  knowledge.  \^Cresswell  J. 
How  is  it  evidence  of  anything  as  against  the  plaintiff?  What 
harm  is  there  in  being  in  the  dock  or  in  prison  ?  Innocent  persons 
may  be  there.]  A  man  ought  not  to  take  a  bill  from  a  person 
who  had  been  in  such  a  position.  [^Oresstoell  J.  Why  ?  Only 
on  the  assumption  of  a  conviction  ?]  Being  put  in  the  dock  is 
evidence  that  the  party  was  publicly  accused  of  a  crime.  His 
having  been  removed  in  custody  is  evidence  that  he  was  ex- 
hibited as  a  criminal  \Jerois  C.  J.  You  do  not  affect  the 
plaintiff  with  knowledge  of  it]  It  was  proved  that  the  plaintiff 
had  known  him  a  ''long  time.''  [Jervis  C.J.  That  is  not 
enough.  Suppose  you  proved  he  had  swindled  some  one  out  of 
the  bill ;  it  would  not  do  to  show  only  that  plaintiff  knew  him.] 
There  was  a  public  exhibition  of  the  man  in  a  criminal  court. 
\Jervis  C.  J.  But  is  a  man  bound  to  know  what  passes  at  every 
criminal  court  ?]  It  would  be  a  question  for  the  jury  under  the 
circumstances.  It  was  for  them  to  say  whether  the  plaintiff  did 
not  know  sufficient  to  set  him  on  his  guard>  and  lead  him  to 
make  inquiries  before  he  took  the  bill.  [Jervis  C.  J.  Suppose 
a  special  verdict,  stating  that  the  plaintiff  knew  Halliday  to  be 
a  swindler,  and  for  that  reason  ought  to  have  made  inquiries, 
would  that  be  sufficient  ?]  Perhaps  not,  in  a  special  verdict. 
But  here  the  question  is  simply  as  to  the  admissibility  of  evi- 
dence to  support  a  conclusion  of  fact.  [Jervis  C.  J.  You  must 
prove  that  the  plaintiff  knew  of  the  fraud,  (a)]  It  is  one  step 
towards  that,  to  show  that  he  took  the  bill  from  a  disreputable 
party.  [Cresswett  J.  Not  unless  you  show  that  he  knew  his 
character.]  His  having  known  him  for  a  long  time  was  evi- 
dence of  that.     [Jervis  C.  J.  Would  it  be  so,  had  you  produced 

(a)  Pleas  that  the  bill  was  ob-  disclosine  that  the  drawer  had  notice 
tained  by  fraud,  and  that  the  con-  of  the  fraud  or  illegal  agreement, 
sideration  was  the  forbearing  a  pro-  Masters  t.  Ibbetson,  18  L.  J.  C.  P. 
Kcution  for  felony,  held  bad,  as  not      348. 

II  2 
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1853.  tbe  record  of  the  conviction  ?  Would  plaintiff's  knowledge  of 
the  party  be  evidence  of  knowledge  of  the  conviction  ?]  Pro- 
bably not :  but  this  is  a  public  exposure  and  exhibition  of  him 
as  a  felon,  which  is  evidence  against  one  who  says  that  durbg 
that  time  he  knew  him.  [Jervis  C.  J.  He  merely  says,  **  I  have 
known  him  a  long  time;"  that  was  in  1852.  The  fiict  yoa 
proved  was  in  1847.  Suppose  you  had  proved  a  conviction  by 
the  record  ?]  This  is  stronger  evidence  than  the  record.  It  is 
evidence  of  gross  negligence,  whence  knowledge  of  the  fraud 
might  be  inferred.  [^CresswettJ.  Not  without  knowledge  of 
the  fact  of  the  conviction.]  (a) 
Mr.  Collier  was  not  called  upon. 

Jervis  C.  J.  The  rule  must  be  made  absolute.  The  aigo- 
ment  for  the  defendant  goes  to  this  lengthy  that  though  the 
pluntiff  knew^  nothing  of  Halliday's  character,  it  might  be 
shown  that  Halliday  was  a  convicted  felon.  It  cannot  be  con- 
tended that  this  would  be  evidence  of  the  plaintiff's  knowledge 
of  a  fraudulent  taking  of  the  bill  by  Halliday.  The  only 
ground  on  which  the  admissibility  of  the  evidence  could  for  a 
moment  be  supported  is,  that  the  plaintiff  knew  of  the  con* 
viction ;  but  it  is  not  shown  that  he  did.  The  conviction  was 
some  years  ago,  and  it  was  only  shown  that  plaintiff  eaid  he 
had  known  him  ^*  a  long  time.'' 

Cbesswell  J.     I  am  of  the  same  opinion. 

Williams  J.  I  do  not  lay  it  down  as  a  tule,  that  if  it  is 
proved  that  a  plaintiff  has  taken  a  bill  knowingly  from  a  con- 
victed felon,  that  his  knowledge  of  the  particular  firaud  pleaded 
must  be  proved.  But  here  it  is  not  shown  that  plaintiff  knew 
of  the  conviction. 

Bule  absolute. 

Attorneys,  Berry ;  and  WUkifu 

(a)  Where  it  was  proyed  that  the  indorsee,  held  that  it  was  to  be  pre- 

indorser  sent  a  clerk  with  the  bill,  sumed  he  did  not ;  the  presmnptioo 

directed  to  tell  the  indorsee  the  cir^  being  in  faTonr  of  bona  JSdet,     Mid' 

cumstances  of  a  fraudulent  arrange-  dletan  v.  Barnard^  IS  L.  J«  £xch. 

ment  with  prior  holder,  it  not  being  433. 
proved  that  the  clerk  did  tell  the 
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1853. 

KEID  V.  GARDNER.  '      ' 

Coram  PoLLOGK  C.  B.,  Pabkb  B.,  Platt  B.,  and  Martin  B,     Exchbuueb- 

Moif  6.  &  9. 

IHIS  was  a  rule  for  rescinding  an  order  of  Alderson  B.  devenmomha, 
refusing  an  order  for  costs,  and  for  directing  the  master  to  tax   during  which 
the  plaintiff's  costs  of  the  cause.  is  absenrfrom 

It  appeared  from  the  affidavits  that  the  plaintiff  agreed  with  ^^  country,  is 
the  defendant  at  sea,  off  the  Great  Ormshead,  to  conyej  his  after  the  trial 
vessel  by  means  of  the  plaintiff^s  steam  tug  into  the  docks  at  ^^^!^^!j^^ 
Liverpool ;  and  that  the  action  was  brought  in  consequence  of  ing  an  appUca- 
the  defendant's  refusal  to  allow  the  plaintiff  to  perform  his  ^S/^  tiSHtft 
contract.     Both  parties  resided  within  the  jurisdiction  of  the  i6Victc54. 
Liverpool  ooimtj  court,  which  extends  over  the  docks,  but  not  ^  \  contract 
80  far  as  the  place  where  the  agreement  was  made.     The  cause  made  at  sea  to 
was  tried  at  the  Court  of  Passage  at  Liverpool  on  the  26th  Feb-  frifm  ^e'piace 
ruary,  1852,  when  the  plaintiff  had  a  verdict  for  21     The  de-  ?^  the  contract 
fendant  was  then  and  for  a  long  time  afterwards  absent  on  a  diction  of  a 
voyage  to  Australia.     On  the  2nd  February,  1853,  Alderson  B.  ^^^^^^^^ 
made  the  order  refusing  to  give  costs,  considering  that  the  case  of  the  jurlsdio- 
of  Orchard  v.  Moxey{a)  was  decisive  against  the  application.        ^^i  to  ^w 

Mr.  Edward  James  showed  cause.  The  plaintiff  was  too  the  work  to  he 
late  in  applying  for  costs  under  the  15  &  16  Vict  c  54.  s.  4.  P«^°""^ 
[Parke  B.  L)  it  any  hardship  to  the  defendant  that  the  costs 
should  not  be  asked  for  till  after  his  return  from  abroad  ?]  In 
Orchard  v.  Moxey  a  judge  at  chambers,  shortly  after  the  trial 
of  the  cause,  had,  in  May,  1851,  refused  to  make  an  order  for 
costs  under  the  13&  14  Vict,  c  61.  s.  13.  on  the  authority  of 
Janes  y.  Harrison  (i),  but  the  Court  of  Common  Pleas  having 
in  M^Daugal  v.  Paierson  (c)  overruled  Jones  v.  Harrison^  the 
plaintiff  applied  for  costs,  in  Hilary  Term,  1852,  to  the  Court 
of  Queen's  Bench,  who  refused  on  the  ground  that  he  was  too 
late.  Lord  Campbell  said^  **  The  plaintiff  accepted  damages, 
reserving,  as  he  might  do,  his  right  to  make  an  application  to 
the  Court  for  his  costs,  but  he  must  make  that  application 
within  a  reasonable  time.  The  plaintiff,  merely  on  an  account 
of  a  different  decision  in  the  Court  of  Common  Pleas  from  that 
which  had  been  given  in  the  Court  of  Exchequer,  asked,  sub- 
stantially, to  reverse  the  judgment  of  the  judge  at  chambers. 
Yeiy  inconvenient  consequences  would  follow  if  the  Court 
allowed  this  application,   because  it  might  be  made  at  any 


(a)  7  Ej 

(b)  6  £: 


Ezch.  387. 11. ;  16  Jur.  124.  (c)  6  Exch.  337.  n. ;  2  L.  M.  &  P. 

Exch.  32S. ;  2  L.  M.  &  P.      681. 
257. 

IX  3 
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1853.  distance  of  time  when  the  defendant  might  be  no  longer  of 
ability  to  pay  the  costs."  [Pollock  C.  B.  Lord  Campbells 
meaning  was,  most  probably,  the  same  as  that  of  Coleridge  J., 
when  he  says  **  The  Court  must  act  on  the  general  role,  that  a 
party  complaining  of  a  decision  of  a  judge  at  chambers  must 
come  speedily."  Piatt  B.  You  must  take  the  decision  as  ap- 
plicable to  the  8ubject-m{itter.]  Next,  the  cause  of  action  arose 
within  the  jurisdiction  of  the  county  court  Although  the  oon^ 
tract  was  made  at  sea,  the  plaintiff  undertook  to  take  the  ^p 
into  the  Liverpool  docks,  within  the  jurisdiction,  and  he  was 
bound  to  be  ready  and  willing  to  complete  hb  contract  through 
the  whole  distance.  [Parke  B.  The  contract  was  broken  out 
of  the  jurisdiction.] 

Mr.  Milward  in  support  of  the  rule.  The  dircunastances  in 
Orchard  v.  Moxey  were  entirely  different  from  those  in  the 
present  case.  The  order  of  Alderson  B.  here  was  quoted  to 
Erie  J.  in  Morris  y.  Bosworth  (a),  who  differed  from  it,  and 
referred  the  matter  to  the  full  Court  (He  referred  to  Aip^ 
y.  Blackman.  (b)) 

Cur.  adv.  vulL 

May  9. !  Pabke  B.  deliyered  the  judgment  of  the  Court.  The  qaes- 
tion  is,  whether  my  brother  Alderson  ought  to  haye  allowed 
costs  to  the  plaintiff  a  considerable  time  after  the  cause  was 
tried.  It  was  tried  in  February,  1852,  and  the  application 
was  not  made  till  nearly  a  year  had  elapsed.  In  the  meantime 
the  defendant  had  been  in  Australia,  so  that  he  was  not  pre- 
judiced by  the  delay.  There  was  concurrent  jurisdiction  ia  the 
superior  court,  as  although  both  parties  resided  at  Liverpool, 
the  whole  cause  of  action  arose  at  sea,  and,  consequently,  out 
of  the  limits  of  the  jurisdiction  of  the  county  court  The 
plaintiff  had,  therefore,  a  right  to  costs  as  far  as  jurisdiction 
was  concerned,  but  the  application  was  resisted  on  the  ground 
that  it  was  too  late.  My  brother  Alderson  refused  the  order 
for  costs  through  deference  to  the  case  of  Orchard  y.  Maiey, 
where  the  Court  of  Queen's  Bench  held  that  an  application  to 
set  aside  the  order  of  a  judge  must  be  made  within  a  reasonable 
time.  That  dedsion  is  right ;  but  here  the  delay  has  taken 
place  in  the  application  to  the  judge,  and  not  in  the  appeal 
from  his  decision.  The  statute  has  not  mentioned  any  time 
within  which  these  applications  are  to  be  made ;  and  although 
the  plaintiff  may  wait  eleyen  months  or  longer,  that  is  in  mercy 
to  the  defendant.     It  is  not  then  too  late  for  the  judge  to  make 

(a)  Anti,  438.  (b)  7  ExcL  386. 
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the  order.     The  Court  of  Queen's  Bench  have  just  pronounced        1853. 
a  similar  dedsion  in  the  case  of  Morris  v.  Boswarth.  Rhd 

Bule  absolute.  v. 

Attorneys,   CarnthwMie  jr  WiUim;  and  Holme,  Loftus,  jr  ** 

Younff» 


KERNOT  V.  PITTIS. 

Coram  Jebyis  C.  J.,  Pollock  C.  B.,  Parkb  B.,  Aldeb- 
SON  B.,  Maule  J.,  Cbesswell  J.,  Platt  B.,  Talfoubd  J,, 
Mabtik  B. 

{Error  from  the  Queen's  Bench.)  ^c^^l 

Declaration  in  Detinue.     Plea :  That  before  the  ac-  to  a  pfj  of 
cruing  of  the  causes  of  action,  to  wit,  on  &c,  the  plaintiff  then  insoiTency,  al- 
being  a  prisoner  in  actual  custody  within  the  Queen's  prison,  de*  the^propeny  of 
tained  at  the  suit  of  one  J.  P.,  for  the  sum  of,  &c.,  and  also  J^  m«>ivent 
detamed  in  the  said  pnson  at  the  suit  of  T.  M.  O.,  for  the  sum  the  provisional 
of,  &a,  did,  whilst  he  was  and  continued  to  be  such  prisoner,  in  JJ^^'^^" 
such  actual  custody  as  aforesaid,  to  wit,  on  &c.,  by  the  permis-  that  prisoner 
sion,  leave,  and  order  of  the  Court  for  the  Relief  of  Insolvent  J^^j^f^ 
Debtors,  duly  and  according  to  the  directions  and  provisions  of  by  consent  of 
the  1  &  2  Vict.  c.  110.,  apply  by  petition  in  a  summary  way  to  en^u^^^ 
the  said  Court  for  the  Rdief  of  Insolvent  Debtors  for  his  dis-  ^^  ^^ 
cha^e  from  such  custody,  according  to  the  provisions  of  the  siud  stffl  remains  ia 
act,  in  which  petition  was  stated,  &c,  and  which  said  petition  ^^/^J^^  ^ 
was,  within  the  time  prescribed  by  the  said  act,  duly  subscribed  by  such  dis- 
hy the  plaintiff,  and  was  forthwith,  to  wit,  on,  &c,  filed  in  the  ^'j^  ^ 
said  Court  pursuant  to  the  said  act    That  upon  the  said  filing  of  Trickett  oTer- 
the  said  petition,  and  before  the  commencement  of  the  suit,  the 
plaintiff  then  and  still  being  a  prisoner  in  actual  custody  as  afore* 
said,  the  said  Court,  in  pursuance  of  and  according  to  the  said 
statute,  ordered  that  all  the  real  and  personal  estate  and  effects 
of  the  plaintiff  (except  the  wearing  apparel,  &c.),  and  all  the 
future  estate,  right,  &c.  of  the  plaintiff  in  or  to  any  real  or  per-* 
sonal  estate  and  effects  which  he  might  purchase,  or  which  might 
revert,  descend,  or  be  devised,  or  bequeathed,  or  come  to  him 
before  he  shall  be  entitled  to  his  final  discharge,  in  pursuance  of 
the  said  act,  according  to  the  adjudication  made  in  that  behalf, 
or  in  case  the  plaintiff  should  obtun  his  full  discharge  without 
any  adjudication  being  made  by  the  said  Court,  then  before  the 

plaintiff  should  be  fully  discharged  from  custody,  and  all  debtd 
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due  or  growixig  due  to  lum  the  plaintiff,  or  to  be  due  to  him  be- 
fore such  discharge  as  aforesidd,  should  be  vested  in  the  pro- 
visional assignee  for  the  time  being  of  the  estate  and  effects  of 
insolvent  debtors  in  England,  his  successors  and  assigns ;  which 
said  order  was  then,  and  whilst  the  phuntiff  was  and  continoed 
to  be  a  prisoner  in  actual  custody  as  aforesaid,  duly  entered  of 
record  in  the  said  Court,  and  then  during  the  last  sud  time  was 
published  according  to  the  directions  of  the  sud  Court,  by  rirtue 
of  which  said  order  and  the  said  statute  the  said  goods  and 
chattels  in  the  declaration  made,  and  aU  rights  of  action  in  re- 
spect thereof,  and  before  the  accruing  of  the  causes  of  action, 
and  whilst  the  plaintiff  was  and  continued  to  be  a  prisoner  in 
actual  custody  as  aforesaid,  became  and  were  vested  in  the  ssud 
provisional  assignee,  to  wit,  one  S.  S.,  and  that  the  defendant,  as 
servant  and  by  the  authority  and  command  of  the  said  S.  S^  of 
and  80  being  such  provisional  assignee  as  aforesaid,   after  the 
making  of  the  said  vesting  order  as  aforesaid,  detained  the  said 
goods,  &C.  (a) 

Beplication.  That  after  the  making  of  the  siud  vesting  ari&t 
and  before  the  defendant  detained  the  said  goods  and  chattels 
in  the  declaration  mentioned,  to  wit,  on^  &a,  the  plaintiff  was 
discharged  out  of  the  said  custody,  by  the  default  of  the  sud 
J.  P.,  and  by  the  consent  of  the  said  T.  M*  C,  the  said  detaining 
creditors  of  the  plaintiff,  without  any  adjudication  being  made 
in  that  behalf  upon  the  siud  petition  of  the  pliuntiff  by  the  said 
Court  for  the  Belief  of  Insolvent  Debtors ;  and  that  the  defend- 
ant detained  and  detains  the  said  goods  and  chattels  after  the 
plaintiff  had  been  so  discharged  as  aforesaid;  and  did  not  nor 
does  he  detain  the  same  or  any  or  either  of  them  by  virtue  of 
any  order,  authority,  or  command  of  the  siud  &  S.,  made  or 
given  before  the  plaintiff  was  so  discharged  as  aforesaid. 

Special  demurrer,  on  the  grounds  that  tlie  replication  admits 
the  existence  of  the  vesting  order,  but  shows  no  order  of  the 
Insolvent  Court  revesting  the  goods  in  the  pkuntifl^  and  con- 
sequently admits  that  the  plaintiff  has  no  tide  to  maintain  the 
fiction :  that  the  discharge  of  the  plaintiff  operated  only  to  dis- 
charge his  person  from  custody,  and  did  not  revest  in  him  the 
property,  titie,  or  right  of  possession  in  the  sud  goods:  that  the 


(a)  The  judgment  of  the  Queen's 
Bench  was  given  in  fayour  of  this 

Elea ;  but  a  second  plea  was  added 
J  leare  of  the  Court  simiUr  to  the 
above,  omitting  the  part  that  justi- 
fied under  the  official  assignee,  in 
order  to  take  the  opinion  of  a  court 
of  error  on  the  judgment  of  the 


Queen*s  Bench  given  in  GrSMger. 
TricAe/e,  21  L.  J.  Q.  B.  26. ;  and  this 
was  the  point  now  argued  before 
the  Court  The  second  plea  and 
subsequent  pleadings  in  other  re- 
spects were  the  same  as  those  giren 
aoove,  with  this  amendment. 
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auction  b  the  replication  that  the  defendant  did  not  detain         1853. 
nor  does  he  detain  the  goods  and  chattels  hj  virtue  of  any       kebnot 
order,  authority,  or  command  of  the  said  S.  S.,  made  or  given  to        ^  «^« 
the  defendant  before  the  plaintiff  was  discharged  is  ambiguous, 
as  it  cannot  be  collected  therefrom  whether  it  means  to  deny 
absolutely  that  S.  S.  ever  gave  the  defendant  authority  or  com* 
mand  to  detain  the  sud  goods,  or  only  to  deny  that  the  said 
authority  or  command  was  made  or  given  before  the  pliuntiff 
was  discharged  from  custody,  or  whether  it  means  to  deny  the 
authority  or  command,  (a) 

Mr.  Ball  (with  him  Mr.  MUward)  for  the  pliunti£b.  After  the 
vestbg  order  is  made,  if  the  detaining  creditor  aUows  the  prisoner 
to  be  discharged,  the  property  revests  in  the  insolvent;  the 
vesting  order  is  annulled  by  the  discharge :  1  &  2  Vict.  c.  110. 
8. 35.  enacts,  that  persons  imprisoned  for  debt  may  apply  to  the 
Court  in  a  summary  way  for  discharge :  by  sec  36.,  the  detain- 
ing creditor  may  apply  by  petition  to  the  Court  for  an  order  to 
Test  the  debtor's  estate  in  the  provisional  assignee  of  the  Court : 
thea  comes  the  sec.  37.,  the  proviso  in  which  is,  **  that  in  case 
the  petition  of  any  such  prisoner  shall  be  dismissed  by  the  said 
Court,  such  vesting  order  made  in  pursuance  of  such  petition 
shall  from  and  after  such  dismission  be  null  and  void  to  all 
intents  and  purposes."  If  the  prisoner  is  discharged  under 
sec  44.  he  goes  out  a  free  man,  and  the  property  revests  in  the 
insolvent  as  in  the  case  when  the  petition  is  dismissed  by  the 
Court  under  sec.  37.  Grange  v.  TrickeU{by\R  in  point*  and 
should  decide  this  case.  {Jerms  C.  J.  I  think  you  say  that 
bj  the  discharge  the  Court  is  functus  officio:  if  so,  there 
would  be  no  necessity  for  an  order  of  the  Court  for  the  delivery 
up  of  the  property  in  the  possession  of  the  assignee  as  referred 
to  in  my  brother  PattesorCs  judgment.]  It  is  submitted  that  the 
reasons  assigned  in  that  judgment  are  wrong ;  if  the  property 
revests,  it  would  not  require  an  order  of  the  Court. 

Mr.  WilleB  (with  him  Mr.  6r.  fV.  Coohefior  the  defendants. 
[MaukS.  inquired  what  the  form  of  judgment  in  this  case  would 
be,  as  there  were  two  pleas  that  went  to  the  whole  cause  of  ac- 
tion, on  one  of  which  judgment  had  been  given  for  the  plaintiff 
and  on  the  other  for  defendant]  It  is  submitted  that  the  judg- 
ment in  this  case  would  be,  that  the  writ  be  quashed.  By  15  & 
16  Vict,  c  76.,  the  Court  of  Error  may  give  the  judgment  the 
Court  below  shoidd  have  given.     The  question  in  this  case  is  of 

(a)  21  L.  J.  Q.  B.  413.    These  ordered  judgment  to  be  entered  for 

pleadings,  after  having  been  amended,  the  phuntiff. 

came  on  for  argument  (Nov.  lO.))  (^  21  L.  J.  Q.  B.  26. 
when  the  Court  of  Queen's  Bench 
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1853.         great  importanoe^  viz.,  whether  the  diediaige  of  the  inaolyent 


■ 


KsRNOT       without  adjudication  annuls  the  vesting  order.     There  is  no 
_  p-  doubt  no  express  provision  to  annul  it^  but  there  is  a  provision 

for  its  being  annulled  in  another  event,  vix.  the  disnuseal  of  the 


petition  of  the  insolvent,  and  therefore  if  it  is  annulled  it  is' 
only  bj  implication  from  the  words  of  sec.  44.  This  act  most 
not  be  defeated  by  an  arrangement  between  detaining  creditor 
and  prisoner,  or  any  laohes  of  the  parties.  It  is  neoesaaiy  to 
look  at  the  previous  acts  to  see  how  the  l^islature  arrived  at 
this.  By  53  Geo.  3.  c  102.  s.  10.;  1  Geo.  4.  c.  119.  a.  4.; 
7  Geo.  4.  c.  57.  s.  11.,  when  the  prisoner  had  executed  an 
assignment  or  conveyance  according  to  those  acts,  the  proviso 
enacted  that  such  conveyance  and  assignment  should  become  null 
and  void  after  the  dismission  of  the  petition  of  such  prisoner  pray- 
ing for  his  discharge.  But  in  this  case  neither  of  the  events 
mentioned  in  sec  37.  of  1  &  2  Vict,  c  110.  has  taken  pkce: 
there  has  been  no  dismissal  of  the  petition :  sec  37.  must  be 
read  with  sec  44.  [Maule  J.  Suppose  the  case  of  a  diachaige 
by  the  consent  of  the  detaining  creditor,  and  an  action  brought 
by  the  insolvent  against  some  third  party,  a  stranger  not 
claiming  under  the  assignee,  in  that  case  sec  44.  would  not 
apply :  but  suppose  a  third  person  converted  the  property  to 
his  use,  he  would  be  liable  to  an  action  also  by  the  offidal 
assignee]  There  is  no  section  corresponding  to  sec  44.  in 
the  7  Geo.  4.  c  57. ;  the  37th  sec  in  1  &  2  Vict,  c  110.  is 
composed  of  sects.  11.  &  18.  of  7  Geo.  4.;  sec  44.  is  introduced 
for  the  benefit  of  the  creditors,  and  is  only  applicable  where 
there  would  have  been  a  dismissal  of  the  petition  under 
7  Gee  4.:  the  words  are  on  the  discharge  of  the  prisoDer, 
simpliciter;  but  there  are  no  words  to  revest  the  property,  and 
there  is  notlung  inconsistent  in  the  words  with  sec  37.  In  all 
other  points  the  1  &  2  Vict,  c  110.  enlarges  rather  than  re* 
strains  the  remedies  of  creditors :  sec  62.,  which  is  nearly  the 
same  as  sec  35.  of  7  Geo.  4.  provides  <the  machinery  for  the 
distribution  of  the  estate  notwithstanding  the  prisoner  is  dis- 
charged :  there  may  be  a  dividend  without  adjudication*  \_JI£auIe 
J.  The  Court  may  distribute  notwithstanding  the  detaining 
creditor  may  discharge  the  prisoner,  but  the  bankrupt  will  not 
have  the  full  benefit  of  the  act  without  adjudication.]  There 
is  no  provision  in  the  act  for  protection  in  case  of  the  death  of 
the  prisoner  in  custody  —  in  case  of  death  the  property  will 
not  be  divested.  \Aldersan  B.  The  question  is,  can  you  draw 
any  inference  from  negative  words  ?]  Commissioner  Law  in 
his  judgment  disapproves  of  the  judgment  of  the  Queen's  Bench 
in  Grange  v.  Trtckett.     IPollock  C.  B.  and  Matde  J.     There 
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is  no  doubt  the  action  is  not  maintainable  where  the  defendant         ^^^9. 
justifies  under  the  assignee ;  sec.  44.  settles  that  point.]  Kssmot 

Mr.  Milward,  in  reply.     The  old  statutes  of  insolvency  need  »• 

not  be  looked  to  on  this  point.  If  the  property  still  remained 
in  the  assignee  for  the  benefit  of  the  creditors  after  the  dis- 
charge, there  would  be  no  benefit  to  the  insolyent,  as  the 
discharge  restores  him  to  his  former  liabilities:  each  party 
should  be  placed  in  the  relatiye  positions  they  were  in  before 
proceeding  under  the  act  (sees.  37^  38,  39.).  [^Maule  J.  The 
object  of  the  act  must  be  to  prevent  him  petitioning  and  esca- 
ping; that  when  he  is  discharged  the  creditors  should  have 
the  benefit  of  his  property.]  [Jervis  C.  J.  Suppose  the  prisoner 
escapes.]  That  case  is  not  provided  for  by  the  act;  sec.  44. 
contemplates  actions  being  brought  by  the  insolvent:  how  could 
he  then  bring  actions  unless  the  property  revested  in  him  after 
his  discharge  ? 

Jebvis  C.  J.     I  am  of  opinion  that  the  view  taken  by  my 
brother  Erie  in  the  Court  below,  is  the  correct  one,  and  that 
the  plea  that  does  not  justify  under  the  provisional  assignee  is 
bad,  and  to  that  extent  the  judgment  of  the  Court  below 
must  be  reversed.    It  will  be  unnecessary  to  consider  the  other 
plea  if  the  general  question  is  wrongly  decided.     I  perfectly 
agree  in  the  very  learned  judgment  of  Mr.  Commissioner  Law, 
It  seems  to  me  a  simple  and  clear  point  that  may  be  determined 
by  section  37.,  which  expressly  provides  that,  '^  upon  the  filing 
of  such  petition  by  such  prisoner,  or  on  the  filing  of  such  peti- 
tion by  such  creditor  or  creditors  as  aforesaid,  all  the  real  and 
personal  estate  of  the  prisoner  (with  certain  exceptions),  and  all 
future  estates  which  such  prisoner  may  purchase,  &c,  or  which 
may  come  to  him  before  he  shall  become  entitled  to  his  final 
discharge  in  pursuance  of  the  act,  according  to  the  adjudication 
made  in  that  behalf,  or  in  case  such  prisoner  shall  obtain  his 
dischai^e  from  custody  without  any  adjudication  being  made  by 
the  said  Court,  then  before  such  prisoner  shall  be  so  fully  dis- 
charged from  custody,''  shall  be  bound  by  the  vesting  order. 
The  act  of  Parliament  there  stops,  and  makes  no  further  posi- 
tive provision.    It  then  orders  all  debts  due  or  growing  due 
to  such  prisoner  before  such  discharge  as  aforesaid,  to  vest  in 
the  assignees,  and  makes  one  condition  where  the  property 
shall  revest  in  the  insolvent,  viz.  where  there  is  a  dismissal  of 
the  petition ;  in  no  other  case  will  the  proceedings  previously 
taken  be  null  ipid  void.     But  it  is  said,  section  44.  is  incon- 
sistent with  this  view,  inasmuch  as  it  provides  for  actions  to 
be  conmienced  by  the  insolvent ;  but  I  think  it  is  a  mistake  to 
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1853.  read  section  44.  alone ;  we  mtist  read  section  44.  In  connection 
with  the  other  provisions  of  the  act ;  if  the  property  does  re- 
vest, it  can  only  be  said  to  do  so  by  implication.  Bnt  we  can- 
not say  by  implication  that  by  the  words  of  one  section  it  re- 
vests, by  those  of  another  that  it  does  not ;  and  the  37th  section 
enacts  that  the  vesting  order  shall  be  binding,  notwithstanding 
a  discharge  without  adjudication*  I  am  not  to  speculate  on  the 
reasons  why  section  44*  was  introduced ;  and  I  quite  agree 
with  the  opinion  expressed  by  my  brother  Patteson  in  Grange  t. 
Trickettf  that  the  property  would  not  revest  without  an  order 
being  made  by  the  Court.  It  is  contrary  to  all  principle  from 
negative  words  to  infer  an  affirmative  right  of  action.  To  de- 
cide otherwise  would  be  inconsistent  with  the  whole  spirit  of 
the  act,  and  against  the  positive  enactment  of  section  37.  Mj 
brother  Parhe^  before  he  left  the  Court,  desired  me  to  say  that 
he  agrees  with  the  rest  of  the  Court  in  this  construction  of  the 
statute. 

Pollock  C.  B.  The  only  question  in  this  case  is,  whether 
the  vesting  order  remains  in  force,  notwithstanding  the  pri- 
soner's discharge  without  adjudication.  It  appears  to  me  that  it 
does,  and  for  the  reasons  assigned  by  the  Lord  C\mS  Justice. 
By  section  37.  the  dismissal  of  the  petition  is  dedared  to  be 
the  only  case  where  the  proceedings  will  be  null  and  void. 
Section  44.  refers  to  section  39.,  and  there  the  only  case  in 
which  the  vesting  order  becomes  null  and  void,  and  the  property 
is  divested  out  of  the  provisional  assignee,  is  where  the  creditor 
becomes  bankrupt  within  the  time  mentioned  in  section  39.  To 
Mr.  Mitward*s  argument  that  no  action  could  be  brought  except 
the  property  revested  in  the  insolvent,  the  answer  is,  that 
an  action  could  be  brought  against  any  one  else  who  does  not 
justify  under  the  provisional  assignee.  There  is  a  presumption 
for  assuming  that  where  a  statute  expressly  vests  the  property 
in  the  provisional  assignee,  — and  sec.  39.  provides  for  the  only 
case  in  which  it  is  divested,  viz.  a  subsequent  fiat-  of  bankruptcy 
within  a  certain  time,  —  the  vesting  order  remdns  in  force 
with  respect  to  property  that  vested  before  such  disdiai^ 
I  recollect  a  case  where,  in  the  construction  of  a  statute  re- 
lating to  the  law  of  evidence,  a  learned  judge  held  that  when 
the  enacting  clause  had  been  repealed,  and  the  proviso  had  not 
been  struck  out,  that  because  the  proviso  remuned,  the  efiect 
of  its  remaining  was  to  re-enact  the  whole  section.  This  con- 
struction  of  course  did  not  prevul,  but  there  would  be  quite  as 
good  reasons  for  adopting  the  construction  contended  for  by  the 
plaintiff  in  this  case. 
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Aldebsoh  B.  I  have  nothbg  to  add  to  what  has  been 
already  stated. 

Maule  J.  My  brother  Cresswdl  desired  me  to  say  lie 
agreed  with  the  rest  of  the  Court  in  their  judgment. 

Martin  B.  Section  37.  contains  an  express  enactment  which 
decides  this  case. 

Judgment  for  defendant,  (a) 
Attorneys,  CaitKn ;  and  Begbie. 


All 


1853. 


(a)  The  judgment  in  the  Court 
below  was  on  the  plea  justifying 
under  the  proTisional  assignee ;  this 
judgment,  therefore,  onlj  reversed 
the  decision  in  Orimge  v.  Trickett^ 


21  L.  J.  Q.  B.  26.,  and  affirmed  the 
opinion  of  Mr.  Justice  ErU^  ex* 
pressed  on  the  occasion  of  giving 
judgment  in  the  present  case  in 
the  Queen's  Bench. 


REGINA  V.  CLARK  AND  OTHERS. 


Coram  Lord  Campbell  C.  J.,  Paske  B.^  Maule  3., 
Talfoubd  J.)  and  Mabtin  B. 


rii 


1  HE  prisoners,  John  Clark,  Emma  Freeman,  Edward  May- 
oard,  and  Marj  Ann  Williams,  were  indicted  for  stealing  a  purse 
and  SIX  shillings  from  one  Ann  Smith.  The  indictment  also 
stated  two  former  convictions  against  John  Clark,  who  had  been 
tried  at  these  sessions  previously  under  the  names  of  Benjamin 
Hunter  and  John  Ballboy.  The  prisoner  Clark  was  arraigned 
in  the  usual  way  upon  the  whole  indictment,  and  pleaded  ''not 
guilty  **  to  all  the  chains.  The  jury  returned  a  verdict  of 
'^  guilty  ^  against  all  the  prisoners  on  the  count  for  larceny  from 
the  person,  and  were  then  charged  to  inquire  at  the  same  time 
respecting  both  the  previous  convictions.  Evidence  was  offered 
and  not  objected  to  as  to  both,  and  the  jury  were  satisfied  of  the 
identity  of  Clark  with  the  person  tried  under  the  names  men- 
tioned in  the  previous  convictions.  The  counsel  for  the  prisoners 
then  contended,  first,  that  the  statement  of  two  convictions 
against  one  prisoner  vitiated  the  indictment  as  against  all  the 
four  prisoners,  and  that  the  judgment  must  be  arrested  generally. 
Secondly,  that  if  it  did  not  affect  all  the  prisoners  it  vitiated  the 
indictment  as  against  Clark,  and  that  the  judgment  must  be 
arrested  as  against  him.  Thirdly,  that  at  all  events  the  j  udgment 
must  be  arrested  as  far  as  regarded  the  previous  convictions  for 
felony,  and  that  judgment  could  only  be  pronounced  against 
Clark  upon  the  count  for  larceny  from  the  person.  The  judg- 
ment was  respited  upon  all  the  prisoners,  and  they  were  com- 


COURT  OP 

Criminai. 
Appeal. 
Jurne  4. 

SeTeral  pre- 
vions  conyic- 
tioos  may  be 
set  oat  in  sn 
indictment ; 
bat  it  is  suffi- 
cient to  prore 
one  of  them,  j 
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1858.         mitted  to  prison  to  abide  the  decimon  of  this  ease,  which  was 
BwuHA       signed  hj  John  Adams,  assistant  judge. 

»•  Mr.  Metcalfe,  for  the  prisoner  Ckrk.     [Parke  B.     I  nerer  re- 

AND  Othsbi.    collect  a  case  where  all  the  previous  convictionB  were  stated  under 

7  &  8  Gea  4.  o.  28.  s.  1 1.]  It  is  submitted  that  the  prisoner 
must  be  arraigned  upon  the  whole  indictment^  which  forms  one 
charge.  [Lord  Campbell  C.  J.  The  stating  the  previous  con- 
viction hardly  amounts  to  a  charge :  it  is  rather  with  a  view  to 
measuring  the  judgment  afterwards,  and  may  make  the  differ- 
ence between  imprisonment  and  transportation.]  Possibly,  if 
one  of  the  previous  convictions  had  not  been  stated,  the  grand 
jury  would  not  have  found  a  true  bill.  [Martin  B.  It  ought 
not  to  influence  them  at  alL]  It  is  impossible  to  say  it  might  not 
have  influenced  them :  if  the  whole  of  the  indictment  is  not  taken, 
it  will  not  bear  the  punishment  imposed.  [Maule  J.  Your  argu- 
ment applies  against  its  being  a  question  of  transportation  or 
not.  You  are  rather  leaping  before  you  come  to  the  slile ;  if 
the  prisoner  is  liable  to  judgment,  we  ought  to  assume  that  the 
proper  judgment  will  be  passed.]  In  i?er  v.  Thomeu  Iiobins4m(a\ 
where  the  prisoner  was  convicted  of  two  separate  offences  of 
uttering  counterfeit  coin  in  one  day,  on  two  counts,  and  one  judg- 
ment of  two  years'  imprisonment  was  passed,  the  conviction  was 
held  bad.  So,  in  an  indictment  on  15  Greo.  2.  c  28.  s.  3.,  for 
uttering  false  money  twice  or  oflener  within  ten  days,  the  charge 
must,  to  warrant  the  year's  imprisonment  imposed  by  the  third 
section  of  the  act,  be  contained  in  one  count.  This  was  decided 
in  Rex  v.  Tandey(h),  and  Rex  v.  Smith,  (c)  [Campbell  C.  J. 
It  is  no  offence  that  he  has  been  previously  convicted :  he  is 
found  guilty  after  having  been  convicted  of  a  previous  ofl^ce : 
this  is  rather  an  historical  fact.] 

Lord  Campbell  C.  J.  It  is  quite  clear  we  cannot  inter- 
pose in  this  case,  and  it  is  important  that  the  practice  should 
be  regular  on  this  point.  I  am  of  opinion  that  several  previous 
convictions  may  be  set  out,  but  it  is  sufficient  to  prove  one,  as 
the  intention  of  the  legislature  was  rather  that  the  previous 
conviction  should  be  considered  with  reference  to  the  amount 
of  punishment,  though  by  6  &  7  Will.  4.  c.  111.,  and  14  & 
15  Vict.  c.  19.  s.  9.,  there  is  a  provision,  that  in  case  the 
prisoner  shall  call  witnesses  to  character,  the  previous  con- 
victions charged  in  the  indictment  may  be  given  in  evidence 
before  the  jury  have  found  their  verdict. 

(a)  2  Moo.  Cr.  Ca.  413.  (c)  2  Moo.  Cr.  Ca.  856. 

00  2  Moo.  Cr.  Ca.  833. 
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Maulb  J.  '  It  is  no  obj^tion  to  an  indictment  that  it  con-         1853. 
tains  a  multiplicity  of  statements ;  and  the  statement  of  several 
preyioos  convictions  amounts  to  no  more  than  this. 

Conviction  affirmed.    AND^Ormwi. 

Attorneys,  C  ^  J.  AUen. 


THE  MASTER  PILOTS  AND  SEAMEN  OF  NEW- 
CASTLE-UPON-TYNE 1;.  BRADLEY  AND  OTHERS. 

Coram  JsBYis  C  J.,  Aldebson  B.,  Maule  J.,  Platt  B., 

TaLFOUBD  J.,  MaRTIK  B.  Exchbqueb 

(Error  from  the  QueerCs  Bench.)  Chamber. 

LlEBT  for  certain  petty  customs,  called  primage.     Plea,  never  a  charter, 
indebted:  issue  thereon.     This  case  was  first  tried  before  Mr.  ^^chwas 

partly  one  of 

Justice  Williams^  at  Carlisle,  and  a  verdict  found  for  the  plain-  confirmation, 
tiff.    A  new  trial  was  afterwards  granted,  on  application  to  the  Z^^^'L 
Queen's  Bench  (a),  and  a  second  trial  took  place  before  Mr.  trial,  and  the 
Justice  Wightman^  on  which  this  bill  of  exceptions  was  tendered,  i^^^e  c^i^r 
On  the  bill  of  exceptions  coming  on  for  argument  last  term,  it  *nd  ^^^J^'^ 
was  agreed  between  the  Court  and  counsel  that  a  case  should  be  ogage  together, 
settled,  to  take  the  opinion  of  the  Court  on  the  true  construction  ^?J  ^^'^"^ 
of  the  following  words  of  a  charter,  granted  by  James  IL  to  the  jurj.— 
the  Master  PUots  and  Seamen  of  the  Trinity  House  of  New-  j^^j*  ^ 
castle-upon-Tyne.     After  making  several  provisions,  the  charter  the  part  of  the 
went  on  thus :  **  And  whereas,  by  the  frequent  and  dangerous  ^"^  ^' 
incursions  of  the  sea  upon  the  port  of  Newcastle,  the  society 
are  put  to  necessary  and  extraordinary  charges  for  prevention 
and  repair  of  the  ruins  thereby  daily  growing,  we  are  willing, 
for  their  assistance  therein,  that  for  the  future  they  may  receive 
some  reasonable  payments  and  allowances  in  that  behalf;  our 
will  and  pleasure  therefore  is,  that  we  do  hereby  for  us,  &c., 
declare  and  grant  unto  the  said,  &c,  that  it  shall  and  may  be 
lawful  for  the  said  Master  &c.,  to  demand,  receive,  and  take  of 
the  owner,  part  owner,  purser,  master  purser,  or  factor  of  every 
ship  or  vessel,  a  certain  payment  for  pilotage,  the  pilotage  ex- 
tending both  to  the  conducting  such  vessels  up  and  down  the 
Tyne,  and  in  and  out  of  any  of  the  creeks  or  members  of  the 
same;  and  the  rate  being  \2d.  per  foot  of  draught  if  loaded, 
and  ^d.  more  from  all  *'  strangers  and  aliens ;"  6d.  if  light,  with 
an  additional  4<f.  of  **  aliens  or  strangers."     The  charter  then 
went  on  to  give^  grants  and  cor^firm  unto  the  said  Master  &c 
"  that  all  person  and  persons,  as  well  subjects  as  strangers  born, 
being  owner  or  owners  of  any  goods,  wares,  &c.,  which  shall  be 

(a)  21  L.  J.  Q.  B,  196. 
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1853.         brought  in  any  ship  from  beyond  the  seaB  into  the  said  river  of 
Thb  MA8TBB   '^J^^f  ^^  ^^^  creeks  and  members  aforesud,  or  any  aneek  or 
Pilots  and    member  belonging  to  the  said  port  of  Newcastle-npon-Tyne, 
.KBWCA8TLB-    ^^^  ^^^  ^^^  to  time  as  often  as  such  goods  shall  be  brought 
upow-Tynb     in,  pay  an  ancient  duty  heretofore  lawfuUyf  accustamabfy^  and 
Bradlst       usually  paid  to  the  said  company^  called  primage,  that  is  to  say, 
AND  Othebs.    2i  of  every  tunn  of  wme,  oyle,  and  all  other  goods,  raff,  wares, 
and  commodities  whatsoever  rated  and  accounted  by  the  tunn, 
(fish  killed  and  brought  in  by  the  Englishmen,  only  excepted); 
and  3d.  for  every  last  of  flax,  &c.,  or  any  other  goods  so  rated, 
and  accounted  by  the  last,  in  manner  and  form  follomnff,  that  is 
to  say,  aliens  and  strangers  bom,  and  all  other  such  peraon  or 
persons,  which  with  their  said  ships  or  vessels  shall  arrive  within 
the  said  port  or  in  any  of  the  said  creeks  or  members,  and  not 
belonging  to  the  same,  before  they  depart  with  their  ships  or 
vessels  from  the  said  port  or  forth  of  the  said  creeks,  shall  pay 
the  duties  aforesaid,  for  and  in  the  name  of  primage  as  is  afore- 
said :  and  every  free  merchant  and  other  inhabitant  of  New- 
castle aforesaid,  arriving  with  their  said  ships  or  vessels  within 
the  said  river  of  Tyne,  shall  pay  the  duties  afores^d  within  ten 
days  after  the  landing  of  the  said  goods  as  aforesaid,  upon  law- 
ful demand*"    The  defendants  were  merchants  and  natives  of 
Sunderland,  and  the  claim  for  primage  was  in  respect  of  goods 
brought  by  them  into  Sunderland,  which  was  alleged  to  be  a 
creek  or  member  of  the  port  of  Newcastle-upon-Tyne.     Mr. 
Justice  Wightman  in  his  direction  to  the  jury  at  the   second 
trial,  held  that  evidence  of  usage  was  admissible  to  explain  what 
was  confirmed  by  the  charter. 

Mr.  Hugh  Hill,  Q.  C,  [with  him  Mr.  Unthanh,']  for  the  de- 
fendants. The  judge  should  have  put  the  proper  construction 
on  the  diarter,  and  not  left  it  to  the  jury.  [Jervis  C.  J.  My 
brother  Wightman  thought  it  was  for  the  jury  to  form  their  opi- 
nion upon  the  whole  of  the  evidence,  including  the  charter  and 
the  usage.]  {^Cresswell  3 .  The  judge  sajs  the  construction 
of  the  charter  is  not  a  pure  question  of  law.]  Mr.  Manisty. 
No ;  it  is  a  charter  of  confirmation.  {Jervis  C.  J.  It  was  a  ques- 
tion whether,  before  this  confirmation,  primage  was  payable.] 
\P(xrke  B.  I  think  the  Queen's  Bench  must  have  mistaken  my 
brother  Williams^  meaning :  the  point  for  them  was,  whether 
there  was  any  thing  in  the  charter  inconsistent  with  the  de- 
fendant's liability.]  (a)  The  previous  words  of  the  charter  most 
be  limited  by  the  words  that  follow  after  the  words  <'  that  is  to 
say;^  as  in  the  case  in  Hobart's  Reports,  where  the  previous 
estate  is  limited  by  the  words  *'  that  is  to  say,  the  heirs  of  his  body,'' 

(a)  These  remarks  were   made  on  April  SOth,  when    the   case  first 
came  on  for  hearing. 
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and  referred  to  the  distinction  pointed  out  in  Rex  v.  ffesiwood  (a), 
between  a  charter  granted  to  a  new  corporation^  and  a  charter 
given  to  a  corporation  already  in  being,  and  acting  either  under 
a  former  charter  or  prescriptive  usage.  [Piatt  B.  Is  not  the 
meaning  of  the  words  rather,  that  all  persons  are  to  pay,  but 
certain  persons  named  are  to  pay  within  ten  days  ?  Alderson  B. 
I  think  you  must  use  the  *'  key  of  usage "  to  explain  the 
charter.] 

Mr.  Manistyy  for  the  plaintiff,  was  not  called  upon  by  the 
Court 


1853. 
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Jebyis  C.  J.  I  am  of  opinion  that  my  brother  Wightman 
was  light  in  his  direction  to  the  jury,  and  that  evidence  of  usage 
was  admissible  to  explain  what  was  confirmed  by  the  charter. 
The  contention  on  the  one  side  is,  that  the  charter  being  one  of 
confirmation,  would  admit  of  such  evidence  to  explain  what  the 
rights  confirmed  were.  On  the  other  side  Mr.  HilCs  construction 
would  limit  the  payment  of  primage  to  those  who  follow  in  the 
description  after  the  words  *^  that  is  to  say,  aliens  and  strangers 
hrn/*  &a  The  word  "  persons  **  would  include  every  body  as 
liable  to  payment,  and  the  provisions  that  follow  merely  show  a 
specified  time  when  certain  particular  persons  there  named  are 
to  pay.  Just  as  if  an  act  of  Parliament  should  order  all  per- 
sons to  pay  a  particuli^  tax :  those  with  1000/.  a  year  in  one 
way^  those  with  500/.  in  another,  yet  the  meaning  would  ob- 
viously be  that  all  persons  were  intended  to  pay  it. 

Alderson  B.    The  **  usage"  shows  that  the  old  duties  re- 
mained. 

Judgment  for  plaintiff. 

Attorneys,  Moss  ;  and  PringU  Shaw  Wilson  §f  Crossman, 

(a)  4  B.  &  C.  781. 


RE  FULLER. 

Coram  PoLLOCK  C.  B.,  Aldebson  B.,  Platt  B.,  and 

Mabtik  B. 

Mr.  a  TIIJSR  ton  moyed  for  a  rule  absolute  in  the  first  in- 
stance, to  strike  an  attorney,  of  the  name  of  Joseph  Berry  Fuller, 
off  the  roll  of  attorneys  of  this  court,  on  the  ground  that  he  had 
already  been  struck  off  the  roll  of  attorneys  of  the  Court  of 

off  the  roU  in  the  Court  of  Queen's  Bench  for  contempt,  i$  not  absolute  in  the  fint 
Such  a  rule  is  net  granted  on  the  last  day  of  term. 

C.  L,. ^VOL.  I.  K  K 


ExcHSQUxa. 

JWM  IS. 

A  rule  to  strike 
an  attorney  off 
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court,  on  the 
ffround  that  he 
has  had  his 
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Qaeen's  Bench,  having  had  sentence  passed  on  him  there  to  tbt 
effect  on  the  6th  of  June,  for  contempt  in  not  answering  the 
matters  of  certain  affidavits,  which  charged  him  with  baTing 
permitted  unqualified  persons  to  practise  in  his  name.  Mr. 
Atherton  stated  that  he  had  on  this  daj  obtained  a  rule  abso- 
lute for  the  some  purpose  in  regard  to  the  same  person  in  the 
Court  of  Common  Pleas. 


Pollock  C.  B.  In  the  case  of  In  re  Wright  {a)  a  rule  to 
strike  an  attorney  off  the  roll  under  similar  circumstances  was 
granted  as  a  rule  nisi  only,  which  made  itself  absolute,  nnlesB 
cause  were  shown  within  the  time  prescribed  The  party  on  the 
roll  ought  to  have  an  opportunity  of  denying  that  he  is  the 
person  sentenced  in  the  Court  of  Queen's  Bench.  As  tfab  is  the 
lost  day  of  term  the  rule  is  not  returnable  till  Michaelmas  Tenn. 
There  ought  not  to  be  such  a  rule  hanging  over  a  man  dorii^ 
the  long  vacation ;  and  the  rule  will,  therefore,  be  refused. 

Rule  ref osei 

Attorneys,  Church  ^  San. 

(a)  1  Exch.  658. 


fixcflsatma^ 

Apnl  15. 
Ma^  25  &  S6« 
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April  l5i 
Maif  25. 


WHYMAN  V.  GATH. 

Coram  Pollock  C.  B.,  Alderson  B»,  Platt  B.j  and 

Mabtik  B. 

JiJECTMENT  by  mortgagee  against  mortgagor.  At  the 
trial  before  Cresswell  J.  at  the  last  Spring  Assizes  at  Yoric,  tk 
mortgage  deed  was  produced;  but  as  the  attesting  witness  was 
not  present,  the  plaintiff's  counsel  called  the  defendant,  and 
asked  him  whether  he  had  executed  the  deed.  The  question 
was  objected  to,  and  the  learned  judge  refused  to  admit  die 
evidence.  The  defendant  was  then  asked  about  the  contents 
of  the  deed ;  but  on  an  objection  being  taken  to  the  qaesdoc. 
the  learned  judge  refused  to  allow  it  to  be  put.  The  plaintifi 
was  nonsuited,  but  had  leave  to  move  to  enter  a  verdict  for 
him  if  the  Court  should  be  of  opinion  that  the  defendant  oouU 
be  admitted  to  prove  his  execution  of  the  deed,  or  could  prore 
its  contents  without  its  being  put  in  evidence. 

Mr.  Hardy  obtained  a  rule  accordingly,  against  which 
TSIt.  Atherton  showed  cause.     The  question  is,  whether  the 
evidence  tendered  was  legal  evidence  of  the  execution  and  cod- 
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tentfl  of  the  deed.     The  plaintiff  relies  on  the  supposed  inten* 
tioD  to  be  collected  from  the  14  &  15  Vict,  c  99.  s.  2.(a),  by 
which  the  parties  to  a  suit  are  competent  and  compellable  to 
give  evidence ;  and  it  is  said  that  although  there  are  no  words 
in  the  act  altering  the  law  as  to  the  necessity  of  calling  the 
attesting  witness,    a  party  to    the  cause   may,  nevertheless, 
give  evidence  of  the  execution  of  a  deed  by  him,  although 
the  attesting  witness  is  not  called,  nor  his  absence  accounted 
for.    But  there  is  no  reasom  for  giving  that  section  an  ope- 
ration which   its  terms  do  not  appear  to  contemplate.      If 
the  legislature  intended  to  make  the  change,  a  clause  to  that 
effect  might  have  been  inserted  in  the  act.     There  is  such 
a  recommendation  in  the  second  report  of  the  Common  Law 
Commissioners  (b);  and  that  shows  that  they  consider  the  law  is 
now  the  same  as  it  was  before  the  act.     There  is  a  great  incon- 
venience and  danger  in  assuming  that  because  Parliament  has 
enacted  somethii^  that  destroys  the  reason  of  a  rule,  therefore 
the  rule,  founded  on  the  reason,  must  also  cease.     It  is  an  esta- 
blished rule  that  there  is  only  one  species  of  primary  evidence 
for  the  proof  of  attested  documents,  and  that  that  evidence  must 
be  exhausted  before  secondary  evidence  is  admissible.     [^Alder'^ 
son  B.     The  principle  is  thus  laid  down :  ''  The  law  requires 
the  testimony  of  the  subscribiog  witness,  because  the  parties 
themselves,  by  selecting  him  as  the  witness,  have  mutually 
agreed  to  rest  upon  his  testimony  in  proof  of  the  execution  of 
the  instrument,  and  of  the  circumstances  which  then  took  place, 
and  because  lie  knows  those  facts  which  are  probably  unknown 
to  others."  (c)  Here,  instead  of  calling  the  attesting  witness,  the 
plaintiff  selects  the  defendant  as  the  person  who  best  knew  the 
facts  at  the  time  of  the  execution ;  is  he  not  a  fortiori  better  than 
an  attesting  witness  ?]     The  law  does  not  admit  the  evidence  of 
a  mere  bystander  where  there  is  an  attesting  witness ;  and  there 
are  quite  as  valid  reasons  for  admitting  his  testimony  as  that  of 
the  party.     [Pollock  C.  B.     At  present,  if  it  is  material  in  an 
action  between  A.  and  B.  to  prove  an  attested  document  be- 
tween E.  and  F.,  it  cannot  be  done  by  calling  either  E.  or  F. 


1853. 


Vi 


Whtxait 

9, 

Gats. 


(a)  Sect.  2.  enacts,  "  On  the  trial 
of  any  issue  joined,  or  of  an  j  matter 
or  questioD,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice, 
or  before  any  person  having  by  law, 
or  by  consent  of  parties,  authority  to 
hear,  receive,  ana  examine  evidence, 
the  parties  thereto,  and  the  persons 
in  whose  behalf  any  such  suit,  action, 
or  other  proceedii^^  may  be  brought 


or  defended,  shall,  except  as  herein- 
after excepted,  be  competent  and 
compellable  to  give  evidence,  either 
vivA  voce  or  by  deposition,  according 
to  the  practice  of  the  court,  on  be* 
half  of  either  or  any  of  the  parties 
to  the  said  suit,  action,  or  other 
proceeding.** 

(b)  p.  22. 

(c)  Starkie    on   Evidence,  504. 
4th  edit. 
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1853.         It  is  a  rule  of  law,  and  we  cannot  get  rid  of  it  bj  the  qpecuh- 
tions  of  writers  on  the  reason  of  the  thing.     The  rale  exists, 
and  can  only  be  altered  by  express  enactment.]     In  Jbhnumj. 
Mason  (a)  Lord  Kenyan  said,  **  that  Lord  Mansfield  had  once 
by  surprise  allowed  a  man  to  acknowledge  his  own  deed  in  coart, 
without  calling  the  subscribing  witness,  but  that  he  afterwards 
changed  his  opinion,  and  held  that  a  party  should  not  be  allowed 
to  acknowledge  his  deed,  until  it  had  been  proved  by  the  sub* 
scribing  witness."    In  Abbot  v.  Plumbe  (b\  which  was  an  action 
to  prove  a  petitioning  creditor's  debt  arising  on  a  bond,  proof 
of  the  acknowledgment  of  the  obligor  did  not  supersede  the 
necessity   of  calling    the  subscribiog    witness.     In  Bowles  t. 
LangtDorthy  (c),  the  rule  laid  down  in  Abbot  v.  Plumbe  was  re- 
laxed only  where  the  deed  was  produced  by  the  person  against 
whom  it  was  used.     In  Barnes  v.  TVompowsky  (d),  though  the 
instrument  was  executed  abroad,  and  witnessed  by  a  foreigner 
residing  there,  it  was  held  that  it  might  be  proved  by  evidence 
of  the  handwriting  of  the  witness  and  of  the  contracting  party, 
but  not  by  that  of  the   latter  alone.     Lord  Ellenborough  in 
Call  V.  Dunning  (e)  said,  **  the  answer  of  the  defendant  in  Chan- 
cery, admitting  the  execution  of  his  bond,  to  which  there  was  a 
subscribing  witness,  cannot  be  more  than  secondary  evidence.'' 
Le  Blanc  J.  also  said,  *'  The  argument  of  the  plaintiff's    counsel 
goes  upon  the  supposition  that  the  obligor  himself  must  know 
every  circumstance  attending  the  execution  of  the  bond ;  but 
that  does  not  follow*     A  fact  may  be  known  to  the  subscribbg 
witness  not  within  the  knowledge  or  recollection  of  the  obligor, 
and  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the 
subscribing  witness  relative  to  the  transaction."    Lord  Ellen- 
barouffh  afterwards  in  Rex  v.  Harrtngworth  {f)  said,  **  I  know 
of  none  that  is  a  greater  or  more  serious  inconvenience  than  to 
depart  from  a  clear  established  rule  of  law,  that  a  party  who 
would  prove  the  execution  of  any  instrument  that  is  attested 
must  lay  the  groundwork  by  calling  the  subscribing  witness  to 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being  examined. 
....  But  here  the  only  question  is,  whether  the  parties  who  seek 
to  prove  the  execution  of  this  indenture,  must  not  make  their  way 
to  what  may  be  called  secondary  proof  through  the  medium  of 
those  witnesses  who  are  the  plighted  witnesses  to  the  transac- 
tion,  by  first  disposing  of  their  testimony.     If  there  ever  was  a 
case  in  which  the  rule  might  reasonably  have  been  relaxed,  it 
surely  was  the  case  of  Abbot  v.  Plumbe ;  yet  in  that  case  the 

(a)  1  Esp.  89.  (d)  7  T.  R.  265. 

ib)  1  Doug.  216.  (e)  4  East,  53. 

(c)  5  T.  R.  866.  (/)  4  M .  &  S.  850. 
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cotirt  held  the  rale  to  be  inexorable.     The  rule,  therefore,  is         1853. 
universal  that  you  must  first  call  the  subscribing  witness ;  and       whtmam 
it  is  not  to  be  varied  in  each  particular  case  by  trying  whether         ^  v. 
in   its  application  it  may  not  be  productive  of  some  inconve- 
nience, for  then  there  would  be  no  such  thing  as  a  general 
rule." 

Mr.  Hardy  in  support  of  the  rule.  Bowles  v.  Langtoorthy  goes 
further  than  this  case.  There,  in  trover  by  the  assignees  of  a 
bankrupt  to  recover  goods  taken  by  the  defendant  under  a 
fraudulent  bill  of  sale  given  by  the  bankrupt  to  the  defendant, 
which  was  an  act  of  bankruptcy,  the  defendant's  examination 
before  the  commissioners,  in  which  he  admitted  the  execution  of 
the  deed,  was  sufficient  evidence  to  prove  the  execution,  and 
superseded  the  necessity  of  calling  the  subscribing  witness. 
Lord  Kenyon  gave  judgment  as  follows :  "  I  see  no  objection  to 
the  evidence  given.  If  indeed  there  had  been  anything  in  the 
defendant's  examination  before  the  commissioners  to  do  away 
the  effect  of  the  deed,  that  also  would  have  been  admissible : 
but  nothing  of  that  kind  appeared,  and  the  defendant  himself 
produced  it  as  having  been  properly  executed."  Johnson  v. 
Mason  has  no  application,  as  it  does  not  appear  that  the  person 
executing  the  deed  was  a  party  to  the  cause.  The  other  cases 
cited  prove  too  much  for  the  present  state  of  the  law.  Since 
the  case  of  Slattene  v.  Pooley  (a),  an  admission  by  the  defendant 
of  the  contents  of  a  written  document  is  evidence ;  and  if  such 
an  admission  can  be  made  out  of  court,  it  can  surely  be  done  in 
court  A  party  to  the  deed  and  to  the  cause  is  surely  compe- 
tent to  make  admissions  in  court,  either  of  the  execution,  or  of  the 
contents  of  the  deed.  Lord  Ahinger  in  Slatteriey*  Pooley  sslvBl  that 
''  he  had  always  considered  it  as  clear  law,  that  a  party's  own 
statements  were  in  all  cases  admissible  against  himself,  whether 
they  corroborate  the  contents  of  a  written  instrument  or  not" 
The  earlier  cases  may  be  against  the  plaintiff,  but  the  doctrine  of 
admissions  has  been  altered  lately.  [Alder son  B.  The  difficulty 
is  to  get  this  case  out  of  the  decision  in  Call  v.  Dunning y  that  an  ad- 
mission of  the  execution  of  a  deed  in  an  answer  in  equity  is  not 
primary  evidence.]  The  courts  of  law  are  by  the  late  act  put  on 
the  same  footing  as  the  courts  of  equity,  and  therefore  the  courts  of 
law  should  admit  the  evidence  of  the  defendant  in  the  same  way. 
An  answer  in  equity  may  be  read  as  evidence  s^ainst  the  party 
making  it.  [Piatt  B.  Just  as  affidavits  may  be  read  here.] 
If  the  answer  admits  the  execution  of  a  deed,  it  is  unnecessary 
to  call  the  subscribing  witness.      The  courts  of  equity  have 

(a)  6  M.  &  W.  664. 
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1858.         introduced  an  alteration  in  their  practice  since  the  late  act,  as  a 
Vn^MAw      plaintiff  may  compel  a  defendant  to  give  evidence  and  yet 
^^  take  a  decree  against  him;  Harford  y.  Rees{d),  Rcbmuny, 

Briffffs,(b)  {Alderson  B.  An  admission  compulsorily  made 
in  equity  proves  a  deed,  but  does  not  entitle  the  oppoate 
party  to  read  the  deed  in  an  action,  as  was  decided  in  CaR 
V.  Dtmninff.  The  question  may  be,  whether,  where  a  party 
is  compelled  to  make  admissions  in  a  court  of  law,  he  should 
not  make  them  under  the  same  conditions  as  in  a  court  of 
equity  ?] 

Cur.  adv.  vub. 

Mag  86.  Pollock  C.  B.  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  a  party  to  a  cause,  who 
is  called  by  the  other  side  to  prove  his  execution  of  a  deed,  caa 
give  such  proof  so  as  to  dispense  with  calling  the  attesting 
witness.  We  are  of  opinion  that  the  rule  must  be  discharged : 
and  in  saying  this,  I  express  the  opinion  of  every  member  of 
the  Court,  my  brother  Parke  included.  The  positive  rule  of 
law  is  so  dear,  so  decided,  and  so  strict,  that  we  cannot  get 
over  it  by  any  reasoning  however  strong.  Before  the  recent 
act  which  made  parties  to  the  record  competent  witnesses,  it 
was  decided  (c)  that  an  answer  to  a  bill  in  Chancery  could 
not  be  read  to  prove  the  execution  of  a  deed  so  as  to  dispense 
with  calling  the  attesting  witness.  In  a  subsequent  case((Q 
Lord  EUenboraugh  laid  down  the  rule  as  inflexible.  It  may 
undoubtedly  be  dispensed  with  by  agreement,  but  it  is  too 
strong  to  be  broken.  With  regard  to  the  argument  that  the 
admission  of  a  defendant  in  an  answer  in  Chancery  of  the 
execution  of  a  deed  dispenses  with  calling  the  attesting  witneesj 
it  may  be  observed  that  an  answer  in  Chancery  partakes  some- 
what of  the  nature  of  a  plea  at  common  law,  and  if  a  deed  is 
set  out  on  oyer  in  a  plea,  it  cannot  be  read  at  the  trial  without 
producing  the  attesting  witness,  except  for  the  purpose  of  the 
issue  on  that  |dea.  At  all  events,  it  may  be  doubted  whether, 
if  the  defendant  in  Chancery,  in  answer  to  the  question  whe- 
ther the  deed  was  his,  were  to  say  that  it  was,  but  that  for 
greater  certainty  he  desired  that  the  attesting  witness  should 
be  called,  it  would  not  be  necessary  to  call  him. 

No  doubt  there  are  strong  reasons  for  holding  that  the 
evidence  in  this  case  was  sufficient ;  but  the  rule  of  law  is 
inflexible.    Whether  it  is  not  desirable  that  it  should  be  relaxed 

[dl  20  Law  Times,  232.  (d)  Bex  y.  Harringwnia^  4  M.  & 

[&)  20  Law  Times,  804.  S.  850. 

[c)  CaU  V.  Dunning,  4  East.  58. 
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ifl  a  quertion  not  for  as,  but  for  the  le^lature.     We  can  only         1853. 
saj  that  the  rule  is  so  dear,  so  strong,  and  so  universal,  that  we 
cannot  set  it  aside  through  the  instrumentalitj  of  an  act  of 
Parliament  which  never  had  such  a  case  in  contemplation. 

Bule  discharged 
Attorneys,  Bickards  jr  Walker. 


♦- 


OP 


KEGINA  V.  HOLMES. 
Coram  LoBD  Campbell  C.  J. ;  Justices  Maulb  and  Tal-     coubt 

FOUBD  ;   BaBONS  FaEKE  and  MaBTIN.  Criminal 

AppbaIi. 

Indictment  against  Charles  Holmes,  <' for  that  he  in  a  C.H.i8 indicted 
certain  public  vehicle  or  conyejance  called  an  omnibus,  and  hiaMnwn^ 
emplojed  for  the  purpose  of  carrying  passengers  for  hire,  and  "  omnibua.— 
frequented  and  used  by  divers  liege  subjects  of  our  said  lady  omnibus  is  a 
the  Queen  passing  and  repassing  in  and  out  of  the  said  vehicle,  P^^^f  P^*^ 
in  the  sight  and  view  of  A.  B.  and  C.  B.  and  divers  of  the  make  this 
liege  subjects  of,  &c.  in  the  said  omnibus,  then  and  there  being,  ^J|^^?j5f*® 
unlawfully,  wickedly,  and  scandalously  did  expose  to  the  view  that  the  omis-' 
of  the  said  persons  so  present  as  aforesaid,  the  body  and  person  ^^u^ 
of  him  the  said  Charles  Holmes,  naked  and  uncovered  for  a  commMi«  iiocv- 
long  space  of  time,  to  wit,  for  the  space  of  half  an  hour,  to  the  SSictnen"^ 
great  scandal  of  the  said  liege  subjects  of  our  said  lady  the  -wovHA  be  cured 
Queen,  and  against  the  peace  of  our  said  lady  the  Queen,  her  \^et.  c  luo. 
crown  and  dignity."  ■•  ^^' 

In  a  second  count  the  offence  was  charged  as  having  been 
committed  in  a  certain  public  and  common  highway  called  *'  the 
New  Road,"  in  the  presence  of  divers  liege  subjects,  &c. ;  and 
concluded,  like  the  first  count,  to  the  great  scandal  of  the  said 
liege  subjects  of  our  said  lady  the  Queen,  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity." 

It  was  proved  in  evidence  that  the  prisoner  was  a  passenger  . 
in  a  public  omnibus  for  hire,  and  that  he  exposed  his  person  for 
a  considerable  distance  whilst  the  omnibus  was  passing  along 
the  road,  in  the  presence  of  three  or  four  females  who  were 
passengers  therein,  and  who  saw  such  exposure.  It  was  con- 
tended on  the  part  of  the  prisoner,  that  an  omnibus  was  not  a 
public  place,  and  that  the  indictment  was  bad  in  law,  as  it  did 
not  conclude  ^  ad  commune  nocumentum^^  but  only  to  the  great 
scandal  of  the  said  (that  is,  of  divers)  liege  subjects  of  our  lady 
the  Queen.  The  jury  found  the  prisoner  guilty,  and  the  above 
points  were  reserved  by  the  Court.    Judgment  was  postponed, 
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1853.         and  the  prisoner  was  committed  to  prison  to  abide  the  dednon  of 
RsoniA       ^^^^  oaae,  which  was  signed  by  John  Adams^  assistant-judge, 
v.  Mr.  BaUantine  for  the  prisoner.    [Parke  B.   The  statement  in 

the  second  count  no  doubt  discloses  an  offence,  but  it  is  not 
stated  that  the  persons  who  passed  along  the  public  road  could  see 
the  exposure.]    [Mr.  Parry^  who  appeared  for  the  prosecution, 
said,  that  the  chief  objection  to  the  indictment  that  was  raised 
at  the  trial  was,  that  it  did  not  conclude  ''  ad  commune  noeu- 
mentum."^     [Maule  J.    The  words  ''  expose  his  person  "  in  Old 
Bailey  language  mean,  I  suppose,  "  his  private  parts : "  is  this  an 
indictment  at  common  law  ?J    Yes,  but  the  evidence  as  stated  in 
the  case,  does  not  disclose  any  offence.     [Mauk  J.     The  pomt 
reserved  is  not  about  the  evidence,  but  whether  an  oainibus  is 
a  public  place.]     There  is  a  great  distinction  between  a  private 
indecency  and  a  public  nuisance.     Now,  an  omnibus  is  private 
property,  used  by  the  public  in  the  same  way  as  a  public-house. 
In  Beg*  v.  Orchard  §f  Thurtle  (a)  it  was  held,  that  an  urinal 
with  boxes  or  divisions  for  the  convenience  of  the  public,  and 
situated  in  an  open  market,  was  not  a  public  place  within  the 
meaning  of  the  allegation.     The  e^q^ure  in  a  private  place  for 
the   purpose   of  annoyance,   is  not  an  offence  cognisable  at 
common  law.     In  Beg.  v.  Crunden  (b),  where  a  person  was  held 
guilty  of  this  offence  for  bathing  near  some  newly  built  houses, 
it  was  so  decided,  because  it  was  near  inhabited  houses  from 
which  he  could  be  seen.  In  Bex  v.  Lloyd  (c)  it  was  decided,  that 
an  indictment  would  not  lie  for  that  which  is  a  nuisance  only  to 
a  few  inhabitants.  There  Lord  Ellenborough  lays  down  the  prin- 
ciples upon  which  this  case  must  be  discussed ;  '*  that  it  is,  if 
anything,  a  private  nuisance.     •     •     •     •     It  is  not  of  sufficient 
general  importance  to  support  an  indictment.^     To  render  tbe 
offence  indictable  it  must  be  '^  ad  commune  nocumentum^^  and 
supported  by  publicity.     In  B^.  v.  fVebb  (d)  it  was  held,  that 
an  indecent  exposure  in  a  place  of  public  resort,  if  actually  seen 
only  by  one  person,  no  other  person  being  in  a  position  to 
see  it,  was  not  a  common  nuisance.     That  case  was  an  exposure 
at  the  bar  of  a  public-house :  that  is  a  place  of  as  public  a 
nature  as  an  omnibus.     The  omnibus  is  the  property  of  private 
individuals,  to  which  the  public  are  admitted  by  consent.  [LiorJ 
Campbell  C.  J.      Is  not  the  omission  of  the  words  ''  ad  com' 
mune  nocumentum  "  cured  by  the  14  &  15  Vict,  c  100.  &  25.— 
Martin  B.  referred  to  the  precedents  in  Arch  bold,  (e)]     Those 
words  are  not  formal  but  essential,  and  the  omission  of  them  u 

(a)  3  Cox,  C.  C.  248.  (d)  Denison's  C.  C.  338. 

(ft)  2  Camp.  89.  (c)  Pleading    and    Evidence    in 

(c)  3  Esp.  200.  Criminal  Cases. 
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not  cured  by  that  act.  There  are  many  offences  against  morals 
which  cannot  form  the  subject  of  an  indictment  at  common  law. 
[Martin  B.  Beff.  v.  fVebb  and  Beg.  v.  Orchard  Sf  Thurtle  are 
clearly  decided  upon  the  facts  of  those  cases.] 

Mr.  Parry  contended  that  both  counts  might  be  sustained ;  that 
the  words  "  ad  commune  nocumentum  "  were  not  essential  to  the 
conclusion  of  either  count ;  that  an  omnibus  must  be  considered 
a  public  place  ;  [he  was  then  stopped  by  the  Court] 


LoBD  Campbell  C.  J.  I  think  it  would  be  a  reproach  to 
the  law  of  England  if  such  an  abominable  offence  as  this  were 
not  a  misdemeanour.  I  think  that  it  is ;  and  there  is  abundant 
evidence  to  support  the  conviction.  [His  lordship  then  read 
the  facts  as  above  ^ven.] 

Parke  B.  In  reply  to  the  questions  submitted  to  this 
court  by  the  learned  Serjeant  who  tried  the  case^  I  think  that 
an  omnibus  is  a  public  place,  sufficient  to  make  this  offence  a 
public  nuisance.  I  answer  the  first  question,  therefore,  in  the 
affirmative.  As  to  the  remaining  question,  I  think  the  section 
of  the  14  &  15  Vict,  already  referred  to  by  my  Lord  Campbell  is 
conclusive.  I  give  no  opinion  on  any  point  not  reserved  by  the 
judge  in  this  case. 

Conviction  affirmed. 

Attorneys,  Wi  Shaen  ;  and  W»  if  J.  Sparling. 


KEGINA  V.  WHITE. 

Court  of 

Coram  LoBD  Campbell  C.  J. ;  Justices  Maule  and  Tal-     Criminal 
POUBD ;  Babons  Pabke  and  Mabtin,  Apprai. 

June  4. 

1  HE  prisoner  was  indicted  at  the  last  Quarter  Sessions  for  '^^^^l 
Berwick-upon-Tweed,  for  stealing  5000  cubic  feet  of  carburetted  for  stealing  a 
hydrogen  gas,  of  the  goods,  chattels,  and  property  of  Robert  Jl^theBer" 
Oswald  and  others.     Mr.  Oswald  was  a  partner  in  the  Berwick  wickGa«Com- 
Gas  Company ;  and  the  prisoner,  a  householder  in  Berwick,  had  pai/the  corn- 
contracted  with  the  company  for  the  supply  of  his  house  with  pany  forthe 

aiDODnt  tha't 

gas,  to  be  paid  for  by  a  meter.     The  meter,  which  was  hired  by  was  indicated 

the  prisoner  of  the  company,  was  connected  with  an  entrance  Y*?**^th 

pipe,  through  which  it  received  the  gas  from  the  company's  main  premises ;  but 

in  the  street,  and  an  exit  pipe  through  which  the  gas  was  con-  JJotc^s  and 

veyed  to  the  burners.    The  prisoner  had  the  control  of  the  stop-  pipes  he  inter- 
cepted large 
quantities  of 
gas,  wliich  did  not  pass  through  the  meter.    He  was  convicted  of  larceny.  —  Held^  that  the  con- 
viction was  good,  and  there  is  nothing  in  the  nature  of  gas  to  prevent  it  being  the  subject  of  larceny. 
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cook  at  the  meter,  bj  which  the  gas  was  admitted  into  it  through 
the  entrance  pipe,  and  he  only  paid  the  company,  and  had  oaly 
to  pay  them,  for  such  quantity  of  gas  as  appeared  by  the  index 
on  the  meter  to  have  passed  through  it     The  entrance  and 
exit  pipes  were  the  property  of  the  prisoner.     The  prisoner  to 
avoid  paying  for  the  full  quantity  of  gas  consumed,  and  without 
the  consent  or  knowledge  of  the  company,  had  caused  to  be  in- 
serted a  connecting  pipe  with  a  stopcock  upon  it  into  the  en- 
trance and  exit  pipes,  and  extending  between  them  and  the 
entrance  pipe,  being  charged  with  the  gas  of  the  company ;  he 
shut  the  stopcock  at  the  meter  so  that  gas  could  not  pass  into 
it,  and  opened  the  stopcock  in  the  connecting  pipe,  when  a 
portion  of  the  gas  ascended  through  the  connecting  pipe  into 
the  exit  pipe,  and  from  thence  to  the  burners,  and  was  consumed 
there ;  and  the  gas  continued  so  to  ascend  and  be  consumed, 
until  by  shutting  the  stopcock  in  the  connecting  pipe  the  sup- 
ply was  cut  o£     This  operation  was  proved  to  have  taken  place 
at  a  time  specified  by  the  prosecutor.     It  was  contended  for 
the  prisoner,  that  the  entrance  pipe  into  which  the  gas  passed 
from  the  main  being  the  property  of  the  prisoner,  he  was  in 
lawful  possession  of  the  gas  by  the  consent  of  the  company,  so 
soon  as  it  had  been  let  into  his  entrance  pipe  out  of  the  main ; 
and  that  his  diverting  the  gas  in  its  course  to  the  meter  was 
not  an  act  of  larceny.     I  told  the  jury,  that  if  they  were  of 
opinion  on  the  evidence,  that  the  entrance  pipe  was  used  by  the 
company  for  the  conveyance  of  their  gas  by  the  permission  of 
the  prisoner,  but  that  he  had  not  by  his  contract  any  interest  in 
the  gas,  or  right  of  control  over  it  until  it  passed  the  meter, 
his  property  in  the  pipe  was  no  answer  to  the  chai^;  that 
there  was  nothing  in  the  nature  of  gas  to  prevent  it  being  the 
subject  of  larceny,   and  that  the  stopcock  on  the  connecting 
pipe  being  opened  by  the  prisoner,  and  a  portion  of  the  gas 
being  propelled  through  it  by  the  necessary  action  of  the  at- 
mosphere, and  consumed  at  the  burners,  there  was  a  sufficient 
severance  of  that  portion  from  the  volume  of  gas  in  the  entrance 
pipe  to  constitute  an  euportavit  by  the  prisoner,  and  that  if  the 
gas  was  so  abstracted  with  a  fraudulent  intent,  he  was  guilty  of 
larceny.     The  jury  answered  the    questions  put  to  them  in 
the  affirmative,  and   found  the  prisoner  guilty.     I  postponed 
judgment,  taking  cognisance  of  bail  according  to  the  statute, 
for  the  appearance  of  the  prisoner  at  the    next    sessions  to 
receive  judgment,  if  this  Court  should  be  of  opinion  that  he  was 
rightly  convicted."     Signed,  Bobert  Ingham,  recorder  of  Bcr- 
wick-on-Tweed. 

Mr.  Ballantine  (with  him  Mr.  W.  S.  Orey)  for  the  prisoner. 
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The  recorder  left  to  the  jury  a  point  of  law  to  decide  which  he 
should  have  decided  himself.  The  only  check  upon  the  con* 
sumer  in  this  case  is  the  meter.  [Lord  Campbell  C.  J.  The 
meter  is,  in  fact,  the  agent  and  accountant  of  the  company.] 
This  is  not  in  any  respect  a  larceny.  It  is  evident  that  the 
l^islatare  thought  so,  by  making  a  provision  in  the  Qas 
Clauses  Consolidation  Act,  10  Vict  c.  15.  s.  18.,  that  this 
matter  should  be  the  subject  of  a  5/.  penalty.  To  consti- 
tute the  offence  of  larceny  there  must  be  either  a  real  or  con- 
structive taking  out  of  the  possession  of  the  owner.  [Lord 
Campbell  C.  J.  This  was  taken  invito  domino,']  It  is  con- 
tended that  it  is  not  so  much  taken  as  not  accounted  for :  no 
restriction  is  placed  by  the  company  as  to  the  amount  of  gas  that 
may  be  taken ;  the  only  restriction  is,  that  it  must  be  used  in  a 
particular  way,  for  which  purpose  they  put  their  accountant  on 
the  spot :  here  there  is  no  fraud  to  obtain  delivery,  and  there  is 
undoubtedly  a  proper  delivery  of  the  gas  in  question.  [^Maule  J. 
The  man  gets  the  gas  by  stopping  it  short  of  the  meter ;  put 
the  consideration  of  the  meter  out  of  the  question,  and  put  the 
larceny  out  of  the  question,  is  it  not  a  taking :  then,  when  you 
have  got  a  taking  in  the  popular  sense,  add  to  this  the  fraudulent 
intention.  —  Martin  B.  Did  you  ever  see  a  spout  from  a  loft 
into  a  com  bin  ?  suppose  the  ostler  made  a  hole  by  which  the 
corn  could  be  intercepted ;  that  would  be  similar  to  the  present 
case  ;  it  would  be  larceny.]  But  in  the  present  case  the  gas 
goes  by  the  permission  of  the  owners.  It  is  immaterial  whether 
the  pipes  belong  to  the  company  or  the  prisoner.  To  illustrate 
the  difference  between  what  is  a  larceny  and  what  not,  we  must 
ask  the  question^  what  was  the  animus  of  the  owner  ?  it  was  to 
deliver  the  gas.  There  is  no  larceny  or  taking,  in  obtaining 
goods  by  false  pretences ;  so  here  there  is  no  offence  except  he 
is  liable  to  the  penalty  imposed  by  the  local  act.  [Lord  Camp' 
bell  C.  J.  It  would  not  reduce  it  from  the  category  of  felonies, 
because  the  legislature  made  it  the  subject  of  a  penalty.  — 
JParke  B.  It  only  implies  that  the  legislature  did  not  think  it 
a  felony.  —  Maule  J.  Suppose  a  person  to  damage  the  ma- 
chinery of  the  meter  so  as  to  make  it  answer  to  50,000  cubic 
feet  only,  when  100,000  had  been  received  ?  the  act  of  Par- 
liament might  be  applicable  to  cases  like  this,  in  which  there  is 
clearly  no  larceny.] 

Lord  Campbbll  C.  J.  I  am  of  opinion  that  this  conviction 
must  be  aflSrmed,  and  that  the  direction  of  the  recorder  was 
most  precise  and  according  to  law.  There  would  be  no  doubt 
in  the  world,  if  it  were  a  case  of  oil  or  wine,  that  there  had 
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been  a  felonious  asportation  in  this  case.  The  gas  was  in  a 
vessel  in  the  possession  of  the  company,  and  was  clearly  taken 
^*  invito  domino."  Let  us  see  the  facts.  [His  lordship  read 
them^  and  the  direction  of  the  recorder.]  That  surdy  is  a 
good  direction,  that  there  is  nothing  in  the  nature  of  gas  to 
prevent  it  being  the  subject  of  larceny,  and  according  to  law. 
The  jury  have  found  that  the  gas  was  abstracted  with  a  fraudn- 
lent  intention.  With  regard  to  the  act  of  Parliament  quoted 
by  Mr.  Ballantine,  my  brother  Maule  has  shown  the  meaning 
of  that  provision.  The  legislature  has  imposed  an  additional 
penalty  for  this  offence,  but  this  will  not  reduce  an  ofience 
that  is  a  felony  to  one  of  a  lower  grade. 

Conviction  affirmed. 
Attorneys,  Pringle  Shum  Wilson  if  Crossman, 


QU15KN*S 

Bench. 

3fay  28. 

An  nnemanci- 
pated  child  is 
remorable 
from  a  parish 
from  which  its 
parent  is  re- 
morable, not- 
withstanding 
its  haying  re- 
sided therein 
for  five  years ; 
and  the  main- 
tenance of  an 
insane  child, 
remoyed  under 
snch  circum- 
stances to  a 
lunatic  asylum, 
is  chargeable  to 
the  place  of  its 
settlement,  and 
not  to  the 
union  in  which 
it  had  so  re- 
sided, under 
12  &  13  Vict 
c  103. 


THE  QUEEN  v.    THE  INHABITANTS  OF 
ST.  ANNE'S,  BLACKFRIAR& 

Coram  LoRD  Campbell  C.  J.,  Erle  J.,  and  Cromptok  J. 

vJN  appeal  to  the  Michaelmas  Quarter  Session,  1853,  for  the 
city  of  London,  by  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  Anne,  Blackfriars,  against  an  order  of 
two  justices  of  the  peace,  whereby  the  settlement  of  Isabella 
Elizabeth  Fribbins,  a  lunatic  pauper,  was  adjudged  to  be  in 
the  said  parish  of  St.  Anne,  Blackfriars,  and  the  treasurer  of 
the  guardians  of  the  poor  of  the  City  of  London  Union  was 
ordered  to  pay  on  behalf  and  on  account  of  the  said  parish  of 
St.  Anne,  Blackfriars,  to  the  treasurer  of  the  guardians  of  the 
poor  of  the  East  London  Union,  on  behalf  of  the  parish  of 
St.  Botolph  Without  Bishop^gate,  certain  moneys  for  the  mmn- 
tenance  of  the  said  lunatic  pauper ;  the  Court  of  Quarter  Ses- 
sions cofifirmed  the  said  order y  and  dismissed  the  appeal^  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench  upon  the 
following 

This  was  an  appeal  against  an  order  of  two  justices  of  the 
peace  for  the  city  of  London,  made  on  the  11th  day  of 
September,  1852,  respecting  one  Isabella  Elizabeth  Fribbins,  a 
lunatic,  who,  on  the  31st  day  of  July,  1852,  had  been  remoTed 
to  and  was  then  and  thenceforward  confined  in  a  house  duly 
licensed  for  the  reception  of  lunatics  at  Camberweli,  in  the 
county  of  Surrey,  adjudicating  the  settlement  of  the  said  Isabella 
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Elizabeth  Fribbins  to  be  in  the  parish  of  St.  Anne,  Blackfriars,         1853. 
in  the  city  of  London,  and  also  ordering  the  overseers  of  the    xhb  Qusxar 
poor  of  the  said  parish  of  St.  Anne,  Blackfriars,  to  paj  to  the  v. 

treasurer  of  the  guardians  of  the  East  London  Union  several  i^habctants 
sums  for  the  expenses  incurred  in  and  about  the  examination  of  of  St.  Anne's, 
the  said  lunatic  and  of  her  conveyance  to  the  said  licensed 
house,  and  for  her  maintenance  therein.  The  father  of  the 
pauper,  in  the  year  1840,  had  acquired  a  settlement  in  the 
appellant  parish  by  renting  a  tenement  and  payment  of  rates, 
and  had  gained  no  subsequent  settlement,  but  he  had  resided 
for  more  than  five  years  continuously  up  to  the  20th  October, 
1847,  in  the  respondent  parish,  so  as  to  have  then  become  irre- 
moveable  if  he  had  not  afterwards  voluntarily  quitted  the  re« 
Bpondent  parish.  The  pauper,  Isabella  Elizabeth  Fribbins,  had 
resided  with  her  parents,  as  part  of  the  family,  in  the  respondent 
parish  for  more  than  five  years  next  before  the  20th  October, 
1847,  at  which  date  she  was  of  the  age  of  fifteen  years.  At 
that  period  she  became  chargeable  to  the  respondent  parbh 
(her  parents  not  being  then  chargeable),  and  she  being  of  weak 
mind  and  subject  to  epileptic  attacks,  was  then  taken  into  the 
workhouse  of  the  respondent  parish,  and  continued  therein 
until  she  became  lunatic,  upon  which  she  was,  on  the  31st  July, 
1852,  duly  removed  to  the  said  licensed  lunatic  house,  where 
she  remained  confined  when  the  order  appealed  against  was 
made,  she  being  then  under  the  age  of  twenty- one  years.  The 
pauper  was  unemancipated  and  unmarried,  and  had  never  done 
any  act  to  gain  a  settlement,  and  had  no  other  settlement  than 
that  in  the  appellant  parish  derived  to  her  from  her  father. 
After  the  said  pauper  had  been  taken  into  the  workhouse  of 
the  respondent  parish  in  October,  1847,  her  father  continued  to 
reside  in  the  same  way  in  the  respondent  parish  until  the  year 
1849,  when  he  left  the  respondent  parish  and  ceased  to  reside 
in  it,  and  removed  into  the  parish  of  St.  Leonard,  Shoreditch, 
in  which  parish  he  was  resident  when  the  order  appealed  against 
was  made.  It  was  admitted,  on  the  part  of  the  appellants,  that 
the  pauper  had  a  derivative  settlement  by  parentage  in  their 
parish  as  above  set  out;  but  it  was  contended  by  them  that, 
under  the  12  &  13  Vict.  c.  103.,  the  costs  and  expenses  in- 
curred for  the  removal  and  maintenance  of  the  lunatic  pauper 
should  be  borne  by  the  common  fund  of  the  East  London 
Union,  such  union  comprising  the  respondent  parish,  notwith-* 
standing  that  her  father  had  ceased  to  reside  in  the  respondent 
parish  about  three  years  before  the  order  appealed  against  was 
made.  The  respondents  argued  that,  notwithstanding  the 
statute  12  &  13  Vict  c  103.,  the  order  appealed  against  was 
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1853.         good  «nd  valid  in  law.     Hie  Court  of  Quarter  Sesmons  thoi^bt 
THi*  Qwrw^    (^®  deriyatiTe  settlement  by  parentage  being  admitted)  that, 
9.  under  the  above  circumstances,  the  expenses  and  mamtenanoe 

iNHABiTAim    ^^^  properly  chaiged  against  the  appellant  parish,  and  Con- 
or St.  Amn'fl,  firmed  the  order.     If  the  Court  of  Queen's  Bench  should  be  of 

opinion  that  the  view  of  the  sessions  was  incorrect,  the  order 
appealed  against  and  the  order  of  sessions  were  to  be  severally 
quashed,  otherwise  they  were  to  be  confirmed. 

Mr.  Paskley,  Q.  C,  Mr.  F.  EuMsett  with  him,  in  support  of 
the  order  of  sessions.  The  pauper  lost  her  irremovability  from  St 
Botolph*s  when  her  father  ceased  to  reside  there.  The  Court  hu 
uniformly  held,  that  the  readence  of  the  head  of  the  family  go- 
verns the  removability  of  the  whole;  Bey.  v.  Poit  Shrigley{a), 
Beg,  V.  UaneUy  (&),  and  Reg.  v.  S^pleton*  (c)  The  words  of 
the  12  &  13  Yict  c  103.  s.  5.  are,  '*  the  expenses  of  the  mainten- 
ance of  a  lunatic  pauper,  who  if  not  a  lunatic  would  have  been 
exempt  from  removal,  by  reason  of  some  provision  in  the  act 
0  &  10  Vict  c  66.,  shall  be  borne  by  the  common  fund  of  the 
union,*'  &c. ;  but  this  pauper  would  not  have  been  so  exempt 
because  her  father  would  have  been  removable  from  St  Botolph'a 
if  he  had  returned  to  that  parish  and  been  resident  there  at  the 
time  when  the  order  for  removal  to  the  lunatic  asylum  W9a  made, 
having  broken  his  residence  in  St  Botolph^s  by  his  removal 
thence  in  1829.  She  was  still  a  minor,  and  could  not  have 
become  emancipated  unless  she  had  married,  or  contracted  some 
other  relation,  so  as  wholly  and  permanently  to  exclude  the  pa- 
rental control ;  Beg,  v.  Scammanden,  (d)  But  the  case  finds  that 
she  was  not  emancipated,  and  she  could  not  acquire  any  privilc^ 
of  irremovability  independently  of  her  father.  The  last  proviso 
of  9  &  10  Vict  c  66.  8.  1.  has  been  repealed  by  11  &  12  Vict 
a  111.,  but  was  in  substance  re-enacted  by  the  same  statute,  the 
effect  of  both  statutes  having  been  held  to  be  the  same ;  B^.  t. 
Pott  ShrigUy.  (e) 

Mr.  Huddlestoney  contrh^  was  then  called  upon  by  the  Court 
The  question  is.  Whether  the  expense  of  the  pauper's  mainten- 
ance is  to  fall  upon  the  parish  in  which  she  is  settled,  or  upon 
the  union  in  which  the  parish  in  which  she  resided  at  the  time 
of  removal  to  the  lunatic  asylum  is  situate,  viz.  in  September 
1852.  She  had  then  in  fact  resided  in  St  Botolph's  more  than 
five  years  so  as  to  be  irremovable ;  for  it  is  found  that  her  father 
and  family  had  done  so  for  more  than  five  years  before  she  be- 


(a)  12  Q.  B.  143.  (d)  8  Q.  B.  349. 

(6)  20  L.  J.  M,  C   179.  («)  Infra. 

(c)  iinte,  84. 
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came  cliai^eable.     By  the  Poor  Law  Amendment  Act  (a),      ,  ^^^' 

relief  given  to  children  under  sixteen  is  to  be  considered  as  given    j^^  Qusxir 

to  the  parent,  but  after  that  age  it  must  be  considered  as  given  J'- 

to  the  child  itself.     It  appears  by  the  case,  that  the  pauper  was    iKHABirAim 

fifteen  years  of  age  in  October  1847,  and,  until  October  1848,  <»^^^^^^ 

the  relief  would  be  considered  as  given  to  the  father,  and  after 

that  to  the  pauper ;  but  the  father  did  not  lose  his  irremovability 

until  after  that  time,  viz.  in  1849,  when  she  must  be  considered 

as  receiving  relief  independently  of  him ;  so  that,  previously  to 

October  1848,  she  had  acquired  a  right  of  irremovability  through 

her  father,  but  after  that  time  it  was  continued  to  her  in  her 

own  right,  the  two  periods  being  united  as  in  Bep.  v.  Olossop.  (ft) 

The  word  '' children  "*  in  sect  1.  of  the  9  &  10  Vict  c  66. 

means  children  under  sixteen ;  sect.  3.  must  be  considered  as  so 

defining  it ;  and  this  child  being  more  than  sixteen  when  her 

father  left  the  parish,  by  subsequent  residence  there  independently 

of  him  acquired  irremovability  in  her  own  right ;  after  sixteen 

the  chaigeability  was  that  of  the  child,  not  the  father,  who  was 

not  chargeable  in  respect  of  relief  given  to  her  after  she  attained 

that  age. 

LoBD  Campbell  C.  J.  The  question  in  this  case  is.  Whether 
the  pauper  had  acquired  irremovability  in  her  own  right  ?  and 
I  am  of  opinion  she  had  not ;  she  was  unemancipated,  and  her 
father  had  removed  from  the  parish  of  St.  Botolph  previously 
to  the  time  of  her  being  sent  to  the  lunatic  asylum ;  so  that,  if  he 
had  returned  to  that  parish  he  would  have  been  removable  from 
it :  then  the  father  being  removable  and  the  child  unemancipated, 
would  she  be  irremovable  ?  I  think  not  By  the  first  section  of 
the  9  &  10  Vict  c.  66.  it  is  expressly  enacted  as  to  children 
having  no  other  settlement  than  that  of  their  parent,  that  they 
shall  be  removable  whenever  the  parent  is  removable,  and  shall 
not  be  removable  when  the  parent  is  not  removable ;  and  that  en- 
actment expressly  meets  this  case,  unless  qualified  by  some  other 
part  of  the  statute :  and  our  attention  was  properly  directed  to 
the  third  section ;  but  it  seems  to  me  that  that  only  extends  the 
irremovability  to  cases  where  children  would  not  follow  the 
parents'  settlement,  and  does  not  limit  the  operation  of  the  first 
section.  I  am  of  opinion,  therefore,  that  this  order  ought  to  be 
confirmed. 

Eble  J.  I  also  think  that  this  order  ought  to  be  confirmed. 
The  question  is.  Whether  the  pauper's  maintenance  is  chargeable 
to  the  parish  of  settlement  or  to  the  union  ?  and  it  depends  upon 

(a)  4  &  5  Will.  4.  c.  76.  s.  56.  (ft)  12  Q.  B.  1 17. 
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1853.         whether  the  pauper  had  acquired  irremovability  independendj 
Thb  Qubbn    ^^^^^  father;  and  I  think  she  had  not;  she  was  unemancipated, 
n,  and  part  of  her  father's  family.  The  first  sect,  of  the  9  &  10  Yict. 

Inhj^^antv  ^*  ^^*  provides,  that  if  the  father  be  removable  the  children  shall 
or  St.  Anne*8,  also  be  removable ;  and  this  question  may  be  tried  in  this  way, 
LACKFBiAHs.  ^j^  whcthcr  a  child  of  the  age  of  seventeen  might  acquire  irre- 
movability independently  of  its  parent  ?  and  it  seems  to  me  that 
such  a  proposition  cannot  be  mainUuned.  The  Poor  Law  Amend- 
ment Acts,  contain  many  provisions  as  to  children  under  sixteen, 
but  no  general  enactment  that  children  over  sixteen  cease  to 
have  the  privileges  they  would  have  possessed  if  those  acts  had 
not  passed.  Then,  if  sane,  the  pauper  would  have  been  remov- 
able with  her  father,  and  I  think  her  status  is  not  altered. 

Cromptox  J.  I  see  nothing  in  the  third  section  of  the 
9  &  10  Vict.  c.  66.  to  alter  the  operation  of  the  first ;  it  only 
extends  that  provision  to  illegitimate  children. 

Order  of  sessions  confirmed. 
Attorneys,  A.  J,  Baylis  ;  and  Newhon  8f  Evans. 


REGINA  V.  THE  EAST  AND  WEST  INDIA  DOCKS 

AND      BIRMINGHAM      JUNCTION     RAILWAY 
COMPANY. 

Qosbn'b 

Bench.  Coram  Camfbell  C.  J.,  CoLEBiDGB  J.,  and  Eblb  J. 

Jvfie  1. 

riS'wqllS^  Mandamus  reciting  (inter  alia)  the  East  and  West  India 

a  railway  com^  Docks  and    Birmingham   Junction   Railway   Act,    1846  (a), 

^e^ffndie^^  and  alleging  that  there  was  a  certain  common  street,  and  public 

a  bridge,  carry-  highway,  and  turnpike  road  in  the  parish  of  All  Saints,  Poplar, 

tura^ke  raad  leading  from  a  place  called  Brunswick  Street,  Blackwall,  in  the 

over  the  line,  said  parish,  called  High  Street,  Poplar,  and  leading  towards  the 

lower  the  level  Commerdal  Road,  which  last-mentioned  road  leads  from  the 

of  the  railway  ^^^  India  Docks  to  Whitechapel ;  that  the  trustees  for  carry- 

at  the  crossins  ,  ' 

to  the  point  ing  into  effect  a  certain  local  act  (b)  therein  mentioned  have, 
datim^ne  ^^^^  since  the  passing  of  the  said  last-mentioned  act,  and  in  pur- 
marked  on  the  suance  thereof  still  do  carry  the  said  last-mentioned  act  mto 
v^Mhey  had  execution,  and  have  done,  and  still  do  order  and  direct,  and 
deviated ;~       have  the  coutrol  of  all  the  said  streets,  roads,  lanes,  public  pas- 

mg  to  prove    "  (fl)  9  &  10  Vict  c.  occxcyi.  (h)  53  Geo.  3.  c.  IxxziT. 

that  the  road 

was  a  tompike  road,  and  that  the  gradients  of  the  bridge  were  wrong,  he  could  not  have  a 
peremptory  mamdamua  to  compel  the  company  to  alter  the  level  of  the  railwav. 
A  turnpike  road  ib  a  road  maintained  oat  of  tolls  paid  by  passengers  npon  it. 
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sages,  and  places^  or  any  parts  of  Poplar  to  be  widened^  paved,  re-  18^3. 

paired,  amended,  regulated,  and  improved  in  such  manner  as  they  \.  ' 

think  fit.    That  upon  the  plans  and  sections  of  the  railway  there  v. 

was  described,  as  required  by  the  Biulway  Clauses  Consolidation  J^  ^^" 

Act,  1845,  a  certain  datum  line  as  being  fifty  feet  below  Trinity  I>^ia  Docks 

high-water,  mark  at  Blackwall,  and  the  proposed  line  of  railway  ham  Junctiom 

was  described,  delineated,  and  shown  in  the  said  plans  and  sec-  Railway 

Company 

tions  as  intended  to  be  situate  thirty-nine  feet  six  inches  and  no 
more  above  the  said  datum  line.     That  the  line  of  the  railway 
was  made  to  cross  and  pass  through  the  said  turnpike  road. 
That  in  making  the  same  the  defendants  made  and  constructed 
a  certain  bridge,  on  and  over  which  the  said  turnpike  road  was 
carried  over  the  said  line  of  railway  ;  that  the  defendants  con- 
structed and  made  the  ascent  to  the  said  bridge  with  a  greater 
degree  of  ascent  and  inclination  than  one  foot  in  thirty  feet, 
namely,  with  an  ascent  and  inclination  of  one  foot  in  twenty 
feet,  contrary  to  the  Railway  Clauses  Consolidation  Act,  1845, 
the  mode  of  the  said  line  of  railway  crossing  any  turnpike  road, 
or  public  highway,  not  being  otherwise  provided  for  by  the  said 
special  act.     That  the  defendants  had  deviated  from  the  levels 
of  the  said  railway  as  referred  to  the  common  datum  line  shown 
in  the  plans  and  sections  of  the  railway  to  an  extent  exceeding 
two  feet ;  that  is  to  say,  to  the  extent  of  three  feet  nine  inches  and 
three  quarters,  in  the  place  where  the  said  railway  passes  through 
the  said  turnpike  road ;  and  that  such  road  was  and  is  affected 
by  such  deviation ;  and  that  no  previous  consent  in  writing  to 
such  deviation  had  ever  been  obtiuned  by  the  defendants  from  the 
trustees  having  the  control  of  the  said  turnpike  road,  and  com- 
manding the  defendants  to  make  and  construct  the  ascent  to  the 
said  bridge  as  by  law  they  were  bound  to  do,  and  in  conformity 
with  the  regulations  of  the  said  Kailway  Clauses  Consolidation 
Act^  1845,  and  the  several  acts  of  Parliament  relating  thereto. 
And  also  in  like  manner  to  make  in  the  said  place  where  the 
said  railway  passes  through  the  said  common  street  and  public 
highway,  and  turnpike  road  in  Poplar  aforesaid,  the  levels  of  the 
said  railway  as  referred  to  the  common  datum  line,  and  as  de- 
scribed in  the  said  plans  and  sections ;  and  any  deviation  there- 
from in  conformity  with  the  regulations  of  the  said  Railway 
Clauses  Consolidation  Act,  and  the  said  several  acts  of  Parlia- 
ment, or  to  show  cause  to  the  contrary,  &c. 

The  return  was  in  substance  as  follows,  viz.  Ist  That  at 
the  time  of  deponting  the  plans  and  sections  the  said  common 
street  and  public  highway  in  the  said  writ,  described  as  a  turn- 
pike road,  was  not  a  turnpike  road  as  alleged  in  the  writ.     2nd. 

C.  L. — VOL.  I.  L  L 
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1853.         That  the  trustees  in  the  writ  mentioned  have  not  ordered  or 
RsaniA       directed,  nor  had  nor  have  thej  the  control  of  the  sapposed 
V.  common  street  and  public  highway  in  the  writ  described  as  bdi^ 

ASD  Wb8t     a  turnpike  road,  as  in  the  writ  aU^ed.    3rd.  That  the  propoaed 
India  Docks    line  of  railway  in  the  said  writ  mentioned  was  not  described, 
HAM  JuMCTioM  delineated,  or  shown  on  the  said  plans  and  sections  as  intended 
^^^yf^r      fjQ  \^  situate  thirty-nine  feet  six  inches,  and  no  more,  aboye  the 
supposed  datum  line,  as  in  the  writ  allied.    4th.  That  the  de- 
fendants in  making  the  railway  have  not  deviated  from  the  levels 
of  the  said  railway,  as  referred  to  the  common  datum  line  shown 
on  the  plans  and  sections,  to  an  extent  exceeding  two  feet  in  any 
place  where  the  railway  passed  through  the  supposed  common 
street  and  public  highway.     5th.  That  the  said  common  street 
and  public  highway  was  not,  nor  is  it  affected  by  the  sapposed 
deviation  in  the  writ  mentioned.    6th.  That  in  making  the  rvl- 
way  the  defendants  did  adhere  to  the  said  levels,  and  confine  the 
deviation  therefiK>m  to  an  extent  not  exceeding  two  feet,  as  re- 
ferred to  the  alleged  common  datum  line,  in  the  pUces  where  the 
said  nulway  passes  through  the  alleged  common  street  and  public 
highway;    and,   7th.  That  the  defendants  did  constmct  and 
make  the  ascent  to  the  bridge  in  the  writ  mentioned,  as  by  law 
they  were  bound  to  do,  and  that  the  same  was  so  constructed 
and  made  before  the  issuing  of  the  writ     Wherefore,  &c. 

The  pleas  traversed  the  allegations  of  the  return,  and  issue 
was  joined  thereon. 

At  the  trial  at  the  Middlesex  Sittings  after  Trinity  Term, 
1852,  special  verdicts  were  found  upon  some  of  the  issues,  and 
verdicts  for  the  Crown  on  others,  as  follow :  —  As  to  the  first 
issue.  That  the  said  parish  of  All  Saints,  Poplar,  and  the  said 
High  Street,  form  a  continuous  part  of  London,  that  the  said 
High  Street,  Poplar,  together  with  that  part  thereof  through 
which  the  East  and  West  India  Docks  and  Birmingham  Junc- 
tion Railway  passes  forms  a  Macadamised  road,  having  paved 
footways  and  a  continuous  line  of  houses  on  each  side  thereof 
from  the  said  High  Street  to  Whitechapel,  in  the  county  of 
Middlesex ;  that  the  said  parish  abounds  in  large  manu&ctories, 
and  is  densely  populated ;  that  the  said  High  Street  runs  east 
and  west;  that  at  the  west  end  thereof  it  is  continued  in  a 
straight  line  by  a  street  called  Penny  Fields,  which  said  last  men- 
tioned street  joins  and  runs  into  a  certain  turnpike  road,  called 
the  Commercial  Road ;  and  that  at  the  junction  of  the  said  last- 
mentioned  street  and  road  there  stands  a  toll  gate,  called  the 
Poplar  Gate,  at  which  tolls  are  collected  and  taken ;  that  other 
toll  gates,  where  tolls  are  also  collected  and  taken,  are  situate  at 
the  end  of  certain  other  streets  communicating  with  the  ssid 
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High  Street,  namely,  at  the  end  of  Garford  Street,  where  the         18^3* 
same  runs  into  the  said  Commercial  Boad ;  at  the  end  of  King       rwhna 
Street,  where  the  same  runs  from  the  siud  Hicrh  Street  into  the  t'- 

.  The  East 

said  Commercial  Boad;  and  that  all  such  toU  gates  respectively  and  West 
are  situate  within  about  950  yards  from  that  part  of  the  swd  ^^^^  Docks 
High  Street,  Poplar,  through  which  the  East  and  West  India  haji  Junction 
Docks  and  Birmingham  Junction  Kidlway  passes.  That  a  cer-  ^^7V 
tain  other  toll  gate,  where  tolls  are  also  collected  and  taken, 
called  North  Street  Bar,  is  situate  at  the  end  of  North  Street, 
where  the  same  abuts  upon  a  certain  turnpike  road,  called  the 
East  India  Docks  Boad ;  and  that  a  certain  other  toll  gate, 
where  tolls  are  coUected  and  taken,  called  Bobin  Hood  Lane 
Bar,  is  situate  at  the  end  of  Bobin  Hood  Lane,  which  runs  into 
the  East  India  Docks  Boad,  and  to  the  north-east  of  that  part 
of  High  Street,  Poplar,  through  which  the  East  and  West  India 
Docks  and  Birmingham  Junction  Bailway  passes ;  and  that  the 
said  North  Street  and  the  said  Bobin  Hood  Lane  both  run  into 
and  communicate  directly  with  the  said  High  Street,  Poplar. 
That  a  portion  of  the  said  streets,  called  Penny  Fields,  Garford 
Street,  King  Street,  and  also  other  streets  and  highways  there- 
unto adjoining,  is  repaired  by  and  at  the  expense  of  the  trustees  of 
the  turnpike  road,  called  the  Commercial  Boad,  but  not  out  of 
the  turnpike  tolls.  That  English  and  foreign  mails  and  post 
letters  have  been  and  still  are  conveyed  through  and  along  the 
said  High  Street,  Poplar,  and  through,  along,  and  over  that  part 
of  the  said  High  Street,  Poplar,  through  which  the  said  railway 
passes  into  the  said  Commercial  Boad,  and  from  thence  to  the 
General  Post  Office  in  London.  That  the  said  High  Street  is 
under  the  management,  regulation,  and  control  of  the  said  trus- 
tees for  carrying  into  execution  the  said  act  of  the  53rd  Geo.  3. 
That  a  larger  amount  of  traffic  is  carried  on,  and  a  greater 
quantity  of  goods,  merchandise,  and  passengers  conveyed  upon 
and  along  the  said  High  Street,  Poplar,  and  upon  and  along 
that  part  of  the  said  High  Street  through  which  the  said  East 
and  West  India  Docks  and  Birmingham  Junction  Bailway 
passes,  than  is  carried  and  conveyed  upon  and  along  the  said 
turnpike  road  called  the  East  India  Docks  road,  which  runs 
parallel  with  the  sidd  High  Street.  That  the  said  several  turn- 
pike roads,  and  streets,  and  lanes,  and  toll  gates  existed,  and 
were  as  they  now  are,  upon  and  at  the  time  of  depositing  of  the 
plans  and  sections,  and  of  the  passing  of  the  special  act  in  the 
said  writ  mentioned,  and  from  thence  hitherto;  and  that  the  sud 
several  statements  and  findings  in  relation  thereto  were  then, 
ind  from  thence  hitherto,  equally  true  and  applicable  thereto  as 
they  now  are.     That  no  turnpike  gate  exists,  or  ever  did  exist, 

L  L  2 


500  THE  COMMON  LAW  REPORTS. 


V. 


1853.   .     or  lawfully  can^  or  ever  lawfully  could  exist,  or  be  placed  in  or 
Regina       upon  the  said  street  and  public  highway,  or  any  part  thereof,  for 
o.  the  purpose  of  collecting  tolls  from  persons  using  the  said  com- 

AND  West  °^^°  street  or  public  highway ;  and  that  the  gates  placed  at  the 
India  Docks  junctions  of  the  said  several  streets  as  aforesaid,  with  the  aud 
HAM  JiTNcnoir  Commercial  Boad  and  East  India  Docks  Boad  respectiyely,  were 
Railway  qq  placed  for  the  purpose  of  preventing  persons  using  the  add 
Commercial  Road  and  East  India  Docks  Road  &om  passiDg  off  the 
said  roads  without  paying  certain  tolls  for  the  use  thereof,  and 
for  no  other  purpose.  That  no  turnpike  tolls  are  or  ever  were* 
or  can  or  ever  could  be,  taken  for  going  along  the  same  common 
street  or  public  highway ;  and  that  it  is  not,  and  never  was,  sub- 
ject to  the  jurisdiction  of  any  turnpike  trustees,  and  never  bas 
been  and  never  could,  and  cannot  be  by  law  repsdred  by  or  out 
of  any  turnpike  tolls ;  but  whether  or  not,  &c.  As  to  the 
second  issue,  That  the  said  trustees  in  the  said  writ  mentioned 
have  ordered  and  directed,  and  have  had  the  control  of,  and  still 
do  Order  and  direct,  and  have  the  control  of  the  said  common 
street  and  public  highway,  in  the  said  writ  described  as  being  a 
turnpike  road,  in  manner  and  form  as  in  the  said  writ  is  al- 
leged. As  to  the  third  issue.  That  the  said  proposed  line  of 
railway  in  the  said  writ  mentioned  was  described,  delineated, 
and  shown  in  the  said  plans  and  sections,  as  situated  thirty-nine 
feet  six  inches  above  the  said  datum  line ;  but  whether  or  not, 
&C.  As  to  the  fourth  issue,  That  the  said  railway  company  in 
making  their  said  railway  have  deviated  from  the  levels  of  the 
said  railway,  as  referred  to  the  said  common  datum  line,  de- 
lineated, described,  and  shown  on  the  plans  and  sections  de- 
posited, as  in  the  said  writ  mentioned  and  approved  of  bj 
Parliament,  to  an  extent  exceeding  two  feet,  that  is  to  say,  in 
a  certain  place  where  the  said  railway  passes  through  the  said 
common  street  and  public  highway.  As  to  the  fifth  issae, 
the  jurors  aforesaid  say,  as  they  have  before  said  as  to  the 
fourth  issue,  and  that,  in  consequence  of  the  sidd  deviation  from 
the  said  level  of  the  said  railway,  it  became  and  was  necessary 
for  the  said  company  to  raise  and  erect,  and  they  did  raise  and 
erect  a  certain  bridge,  erected  by  the  said  railway  company  for 
carrying  the  said  common  street  and  public  highway  over  the 
said  railway,  much  higher  than  would  have  been  necessary  if  the 
said  company  had  not  raised  the  surface  level  of  the  said  nulway 
as  made,  more  than  two  feet  above  the  8urface*level  thereof,  af 
delineated  on  the  said  plans  and  sections  as  aforesaid ;  and  that 
by  reason  thereof  the  said  public  street  and  public  highway  had 
been  rendered  and  made,  and  was  at  the  time  of  the  issuing  of 
the  said  writ,  and  still  is,  much  more  steep,  and  inconvenieiit 
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and  injurions  to  the  public  using  the  same  than  it  would,  and  1853. 

might,  and  ought  to  have  been  if  the  said  railway  company  had  bsoisa 

not  raised  the  surface-leyel  of  the  said  railway  as  made,  more  v, 

than  two  feet  above  the  surface-level  thereof  as  delineated  on  ^j,  WEtrr 

the  «ud  plans  and  sections ;  and  that  if  the  said  railway  com-  I«>ia  Docks 

pany  had  not  raised  the  said  surface-level  of  the  said  railway  as  ham  Junction 

made,  more  than  two  feet  above  the  surface-level  thereof,  as  de-  Railway 

COMPANT. 

lineated  on  the  said  plans  and  sections,  and  had  constructed  the 
6aid  bridge  at  the  height  at  which  the  same  was,  in  fact,  erected 
by  them,  and  stood  at  the  time  of  the  issuing  of  the  said  writ, 
and  now  stands,  then  they  would  not  have  constructed  the  same 
80  as  to  do  as  little  damage  as  was  necessary,  or  might  and  could 
be,  to  the  said  common  street  or  public  highway,  and  the  public 
using  the  same ;  but  whether  or  not,  8cc.  As  to  the  sixth  issue. 
That  the  said  company  in  making  their  said  railway  did  not 
adhere  to  the  said  levels,  and  did  not  confine  their  deviation 
therefrom  to  an  extent  not  exceeding  two  feet  in  reference  to 
the  conunon  datum  line,  that  is  to  say,  in  the  sidd  place  where 
the  said  railway  passes  through  the  said  common  street  and  pub- 
lic highway,  and  they  find  a  verdict  for  the  Crown  as  to  the 
sixth  issue.  And  as  to  the  seventh  issue,  the  jurors  aforesaid  say, 
as  they  have  before  said  as  to  the  first  issue,  and  that  as  regards 
the  said  bridge  erected  by  the  said  ndlway  company  for  carrying 
the  said  common  street  and  public  highway  over  the  said  rail- 
way, the  same  was  made  and  constructed  by  the  said  railway 
company  with  an  ascent  on  both  sides  of  more  than  one  foot  in 
thirty  feet,  and  not  more  than  one  foot  in  twenty  feet ;  and  that 
the  ascent  thereto  on  both  sides  was  at  the  time  of  the  issuing 
of  the  said  writ,  and  of  the  coming  of  the  same  to  the  aforesaid 
nulway  company,  and  is  more  than  one  foot  in  thirty  feet,  and 
not  more  than  one  foot  in  twenty  feet ;  but  whether  or  not,  &a 
Mr.  Pashley  Q.  C.  (Mr.  Ham  with  him),  for  the  prosecutors, 
the  trustees  of  the  roads  in  Poplar.  The  first  issue  is  upon  the 
question  whether  the  road  croiraed  by  the  railway  is  a  turnpike 
road ;  and  the  verdict  on  that  issue  is  a  special  finding  of  the 
nrcumstances  respecting  the  road,  and  submitting  the  question 
to  the  Court,  whether  or  not  it  is  a  turnpike  road  within  the 
neaning  of  the  Railway  Clauses  Consolidation  Act  (a),  which 
"equires  a  lower  gradient  in  crossing  turnpike  than  in  crossing 
)ther  roads,  and  the  gradient  in  this  case  is  found  to  be 
according  to  the  directions  of  the  act,  unless  it  be  a  turnpike 
*oad.  The  existence  of  a  toll-gate,  or  the  collection  of  tolls  from 
passengers,  cannot  be  the  proper  test;  for,  if  so,  none  of  the  streets 

(a)  8  &  9  Vict  c.  20.  a.  49. 
I.  L  3 
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18^3.        or  roads  in  London  would  be  turnpike  roads  within  the  meaoing 
Rbqina       ^^  ^^^  ^^  ^^^  intention  of  which  must  be  to  define  different 
V.  classes  of  roads  with  reference  to  the  traffic  upon  them*     [CU^ 

AMD  Wb8t     TtdgeS.  Where  a  trust  expires,  does  not  a  road,  prcTioualy  atum- 
India  Docks    ^XkA  road,  cease  to  be  such  by  that  circumstance?]    Not  in  the 
HAM  JuNcnoM  sense  in  which  the  term  is  used  in  thb  act;  and  it  is  submitted,  on 
Railway      ^^  special  facts  found,  that  this  road  must  be  conadered  u 
within  the  class  of  turnpike  roads.     [Lord  Campbell  C.  J.  It 
seems  to  me  that  you  cannot  possibly  bring  this  within  the  de- 
scription of  a  turnpike  road.]     The  second  issue  is  fonnd  in 
terms  for  the  prosecutors,  and  the  finding  on  the  third  is  so  in 
effect;  it  finds  that  the  surface-level  of  the  railway  is  shown 
on  the  section  to  be  thirty-nine  feet  six  inches  above  the  datum- 
line,  and  the  company  are  bound  by  the  datum  line,  althooj^ 
not  by  the  surface-line;  North  British  Rcdhoay  Co,  v.  Tod  {a), 
Beardmer  v.  London  §*  North  Western  Railway  Co.  (&),  B/egiwi 
V.  Caledonian  Railway  Co.  (c)     The  finding  on  the  fourth  issae 
is  also  a   finding  in  terms  for  the  prosecutors,  that  the  com- 
pany have  deviated  more  than  two  feet  from  the  level  shown  on 
the   sections  with  reference  to  the  datum-line   at  the  place 
where  it  crosses  the  road  in  question ;  and  the  finding  on  the 
fifth  issue  is,  that  in  consequence  of  such  deviation  it  becaioe 
necessary  to  erect  the  bridge  by  which  the  road  is  carried  ovei 
the  railway  much  higher  than  would  have  been  necessary  if  no 
such  deviation  had  taken  place,  and  the  street  is  thereby  ren- 
dered more  steep  and  inconvenient  than  it  might  and  ought  to 
have  been ;  and  this  shows  that  the  street  is  affected  by  the  de- 
viation, and  that  there  has  been  a  violation  of  the  acts,  not 
only  in  deviating  more  than  two  feet  from  the  proper  level, 
but  also  of  sect.  16.  of  the  Railway  Clauses  Consolidation  Act 
which  requires  that,  in  the  execution  of  their  powers,  ''the  com- 
pany shaU  do  as  little  damage  as  can  be."     The  sixth  iasue  i^ 
found  for  the  prosecutors,  and  is  in  effect  the  same  as  tk 
fourth.     The  seventh  issue  finds  that  the  ascent  of  the  brid^ 
is  more  than  one  foot  in  thirty  feet,  and  taken  in  connectioii 
with  the  finding  on  the  fifth  entitles  the  prosecutors  to  judg- 
ment, as  it  shows  that  the  company  have  done  unneoessarr 
damage  contrary  to  the   statutes,  and  judgment  is  ther^orc 
prayed  for  the  Crown. 

Mr.  WiUes  contnL  Whatever  may  be  the  finding  on  the 
other  issues,  the  finding  on  the  first,  which  is  in  effect  that 
the  street  in  question  is  not  a  turnpike  road,  renders  them  im- 
material, because  the  prosecutors  having  failed  in  their  main 

(fl)   12  C.  h  F.  722.         {b)  1  Mac.  &  Gor.  112.         (c)  16  Q.  B.  19, 
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point  cannot  be  entitled  to  a  peremptory  mandamus  for  some         1853. 
small  collateral  matter  arising  out  of  it     The  mandamus  is  in        RbJiha' 
effect  this,  that  the  highway  is  a  turnpike  road,  and  there  are  «• 

two  complidnts  with  respect  to  it ;  first,  in  respect  of  the  ascent     j^  w^ 
of  the  bridge,  and  the  other  in  respect  of  the  deviation  from    India  Docks 
the  level ;  but  haying  failed  in  making  out  the  ascent  to  be  bam  Junctioh 
more  than   one   in   twenty,   it   is   proper   with  reference  to      ^^^^^ 
the  road  as  it  is,  although  not  so  if  it  had  been  a  turnpike  road. 
The  case   of  The  Proprietors   of  the  Northam   Bridge  and 
Roads  V.    The  London  §*  Southampton  Railway  Co.  (a)  shows 
that  a  turnpike  road  is  a  road  on  which  toll-gates  are  by  law 
erected,  and  tolls  taken.     [Lord  Campbell  C.  J.     As  far  as  the 
mandamus  depends  upon  this  being  a  turnpike  road  we  are  all 
of  opinion  that  it  cannot  be  supported.]     Then  the  prosecutor's 
case  fails  altogether,  for  the  finding  on  the  seventh  issue  shows 
that  the  bridge  is  constructed  with  the  proper  gradient,  and 
failing  as  to  this  material  part  of  the  writ  they  cannot  have  a 
peremptory  mandamus  to  alter  the  level  of  the  railway ;  Regina 
V.  The  Tithe  Commissioners  (b\  and  Regina  y.  The  Caledonian 
Bailtoay  Co,,  cited  by  the  other  side.     Nor  if  the  mandamus 
iBsued  for  that  purpose,  would  it  have  the  effect  desired,  as  the 
company  would  not  be  bound  to  lower  the  bridge.    Sect.  50.  of 
the  8  &  9  Vict.  c.  20.   prescribes  the  mode  of  constructing 
bridges  to  carry  roads  over  railways,  but  it  contains  no  restric- 
tion as  to  the  height  of  the  bridges  above  them ;  nor  is  there  any 
suggestion  in  the  writ  or  finding  by  the  jury,  that  the  bridge  is 
too  high,  but  only  as  to  the  level  of  the  railway :  the  words  of 
the  16th  sect., ''  doing  as  little  damage  as  may  be,**  can  hardly  be 
said  to  control  those  of  sect  50.,  applying  specially  to  the  subject* 
matter:  those  of  the  16  th  section  properly  apply  to  the  damage 
to  individuals  in  ezecutmg  the  work,  those  of  sect.  50.  to  the 
substantial  character  of  the- works  themselves.     So  that,  in  fact, 
the  alteration  of  the  level  of  the  railway  did  not  sSect  the  road, 
for  if  the  railway  had  been  lower,  the  company  might  still,  for 
the  sake  of  greater  headway,  have  built  the  bridge  as  they  have 
done;  and  putting  the  case  in  the  strongest  way  for  the  other 
side,  it  stands  thus :  That  the  company  having  deviated  from 
the  level  shown  on  the  sections,  they  have  therefore,  in  the 
exercise  of  the  powers  given  them,  built  the  bridge  higher  than 
they  would  have  done  under  other  circumstances.     But  as  they 
have  not  done  this  to  a  greater  extent  than  the  legislature 
authorises  them  to  do,  can  they  be  made  to  undo  what  they  have 
done?     There  clearly  cannot  be  any  mandamus  to  alter  the 

(a)  6  M.  &  W.  428.  (b)  19  L.  J.  Q.  B.  177. 
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1853.         height  of  the  bridge,  Bor  if  there  could,  ought  it  to  issae  on  a 
Rbodia        ^^^^^  dealing  maiDly  with  the  gradients. 

V'  Mr.  Pashley  in  reply.     The  cases  cited  as  to  the  mandamus 

AND  Wmt     properly  looked  at,  show  no  such  rule  as  that  contended  for. 
ato'b  ^^^^^^    ^  *^  ^'  TrwtUes  of  St.  Pancras  New  Church  (a)  the  thii^ 
MAM  JimcnoN  ordered  to  be  done  was  wrong  altogether ;  Patteson  J.  in  giTiog 
Railway     judgment  says,  **  the  thing  clearly  exceeds  the  power  in  the 
act ;  "  but  it  is  submitted  that  it  is  not  so  where  two  separate 
and  distinct  things  are  ordered ;  where  that  is  the  case,  if  one  of 
them  ought  to  be  done,  the  writ  will  go.     [^CoUndge  J.    Sap- 
posing  the  mandamus  issued  to  lower  the  level  of  the  railway, 
could  you  compel  the  company  to  lower  the  level  of  the  bridge 
under  that?]     They  might  be  liable  to   an  indictment  for  a 
nuisance  at  common  law,  and  the  company  would  not  expose 
themselves  to  be  proceeded  against  merely  to  avoid  the  lower- 
ing of  the  bridge.     In  Rex  v.  Scott  (6)  a  company  was  held  in- 
dictable for  cutting  tbrough  a  road  which  they  were  authorised 
to  cut  through,  because  they  had  not  compUed  with  a  condition 
prescribed  of  first  making   another  road  equally    convenient 
[Coleridge  J.  referred  to  the  directions  for  issuing  a  peremptory 
mandamus  in  Comer's  Crown  Practice  (c),  that  it  must  be  in 
the  same  form  as  the  original  writ,  inseiting  the  word  ^  peremp- 
torily," and  omitting  the  words  ''  or  that  you  show  us  cause 
to  the  contrary."    Erie  J.  mentioned  Reg.  v.   Ledgard  and 
Others  (cf),  in  which  case  the  prosecutor  failed  in  consequence 
of  the  writ  ordering  too  much.]    But  here,  if  the  suggestion  as 
to  the  road  being  a  turnpike  road  be  struck  out,  it  will  not  be 
necessary  to  alter  the  mandatory  part  of  the  writ,  which  merelj 
requires  the  company  to  make  the  ascent  as  by  law  they  were 
bound  to  do. 

Lord  Campbell  C.  J.  I  wisk  we  could  interpose  and 
remedy  a  wrong,  for  it  seems  to  me  that  a  wrong  has  been  done 
here,  as  in  consequence  of  the  r^lway  being  above  the  proper 
level,  the  bridge  is  higher  than  it  otherwise  would  have  been, 
by  which  High  Street,  Poplar,  is  rendered  less  commodious  than 
it  might  and  ought  to  have  been ;  but  on  this  mandamus  by  the 
rales  of  law  we  cannot  grant  the  remedy  solicited.  It  su^ests 
that  the  road  is  a  turnpike  road ;  and,  if  that  were  so,  the  gra- 
dient would  be  wrong,  but  on  the  finding  of  the  jury  it  is 
clearly  not  so.  That  question  does  not  depend  on  the  width  of 
the  road,  or  the  amount  of  traflic  upon  it,  or  whether  the  streets 
on  each  side  are  turnpike  roads,  but  whether  it  is  a  road  under 

(a)  5  K  &  Man.  219.  (c)  Pa£;e  236.  and  Form  185. 

W  3  Q.  B.  543.  W  1  Q.  B.  616. 
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a  body  of  tnisteesy  and  repaired  out  of  tolls  raised  on  passengers  1B53. 

upon  it ;  that  is  not  the  case  here,  and  this  is  no  more  a  turn-  Rbodia 

pike  road  than  Fleet  Street  or  the  Strand.     That  being  so,  the  ^' 

part  of  the  writ  complaining  of  the  gradients  cannot  be  sup-  ^2f,>  wsgr 

ported,  as  the  act  of  Parliament  has  not  been  transon'essed ;  In»i^  Docks 

ixt-ii  .11  1  All  -^ND  BnixiNO- 

nor  do  1  thmk  the  prosecutors  can  avau  themselyes  of  the  latter  ham  Junction 
part  of  section  16.  as  to  doing  as  little  damage  as  can  be :  those  ^"']^ 
words  applj  merely  to  the  modus  operandi,  in  executing  such 
works  as  may  be  done,  and  not  to  what  is  or  is  not  authorised. 
Then  upon  the  authorities  it  is  the  established  law,  that  where  a 
mandamus  commands  several  things  to  be  done,  and  the  prose- 
cutor is  found  not  to  be  entitled  to  a  substantial  part,  there  can- 
not be  a  peremptory  writ  for  the  rest,  as  the  peremptory  man- 
damus goes  in  the  same  terms  as  the  original  writ,  and,  if 
iflsued,  it  would  be  wholly  inefficient  and  of  no  service  to  the 
inhabitants,  as  it  would  only  have  the  effect  of  lowering  the 
level  of  the  railway,  but  could  not  order  the  lowering  of  the 
bridge.  The  authorities,  however,  on  the  subject  are  con- 
clusive, particularly  the  cases  of  Beg.  v.  The  Tithe  Commis^ 
tioners  and  Reff.  t.  TTie  Caledonian  Railway  Co,  We,  there- 
fore, cannot  grant  a  peremptory  mandamus,  but  must  give 
judgment  for  the  defendants. 

CoLEBiDQE  J.  I  am  of  the  same  opinion.  There  is  good 
reason  and  conclusive  authority  for  saying,  that  unless  the  pro- 
secutor succeeds  as  to  the  whole  of  a  writ  of  mandamus,  he  is 
not  entitled  to  a  part,  as  the  peremptory  mandamus  issues  in 
the  same  terms  as  the  original,  omitting  only  the  condition,  and 
there  is  here  a  particular  reason  for  enforcing  the  rule,  for  the 
latter  part  would  be  of  no  use  to  the  prosecutors,  as  the  whole 
mischief  would  still  remain.  The  question  is,  whether  the  first 
part  of  the  writ  can  be  made  peremptory ;  but  the  moment  it  is 
shown  that  this  is  not  a  turnpike  road,  and  that,  coDsequently, 
the  gradients  are  not  wrong,  that  portion  falls  to  the  ground,  as 
there  can  be  no  doubt  as  to  the  meaning  of  the  direction  to  con- 
struct the  ascent  as  by  law  they  were  required  to  do,  and  which 
is  already  done.  I  am,  therefore,  of  opinion,  that  there  must 
be  judgment  for  the  defendants. 

Erle  J.  The  writ  in  this  case  embraced  two  points,  one  of 
them  failed ;  and  it  is  an  established  rule,  that  where  that  is  the 
case,  the  writ  must  fail  altogether;  and  in  this  case  there  is  no 
hardship  attending  it,  as,  if  the  writ  issued  for  the  remainder, 
the  prosecutors  would  take  nothing  by  it. 

Judgment  for  the  defendants. 

Attorneys,  J.  Morris ;  and  Tyrrell  Paine  Sf  Lay  ton. 
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HUNT  V.  HECHT  AND  ANOTHER 

Coram  Pollock  C.  B.,  Aldesson  B.,  Platt  B.,  and 

Mabtin  B. 

Junee. 

baiiyagreed^'^'    1  HE  dedaration  was  for  goods  sold  and  deliveied*     Plea, 

bu^^'h^M^^  never  indebted. 

certain  qnmlltj,  At  the  trial  before  Martin  B.,  at  the  Sittings  in  London  after 
firom  iTh^*^  Easter  Term,  it  appeared  that  one  of  the  defendants,  in  the  be- 
in  which  they  ginning  of  February  last,  called  upon  the  plaintiff,  who  was  a 
wftho^Bre^uid  ^°®  merchant,  at  his  place  of  business,  to  purchase  ox  bones, 
tobesenttothe  He  inspected  a  heap  of  bones,  which  consisted  partly  of  ox 
defendimr  ^  boucs,  intermixed  with  cow  bones,  and  some  broken,  some  short, 
Aftemrardflde-  and  some  blackened  bones.  He  objected  to  take  any  of  the 
plaintiff  a  ship-  three  last  mentioned  kinds,  but  verbally  agreed  to  purchase  for 
P^^^  12421  a  quantity  of  the  other  bones  in  the  heap,  to  be  separated 

the  wharfinger,  from  the  rest,  and  to  consist  of  not  more  than  fifteen  per  cent 
h^  tore^ve  ^^^"^  bones,  to  be  sent  to  him  in  sacks,  bearing  particular  marb, 
the  bones  and  to  the  wharf  of  one  Barber,  in  Thames  Street.  Shortly  after- 
The  pl^tiff  wards,  the  same  defendant  sent  the  plaintiff  a  shipping  note, 
took  a  quantity  which  was  in  the  following  terms :  — 

of  bones  to 

SZffi^*!:J  Brewers,  Cheaters,  and  GaUey  Quays, 

came  there  Lower  Thames  Street. 

soon  after  their 

arrival,  revised  J.  Babbeb,  Wharfinger  and  Warehousekeeper, 

^"^^^d'  Receive  and  ship,  per  James  Stuchbury  and  Sons,  lighter,  the 
that  they  were   undermentioned  goods. 

not  such  as  he  ajT    u 

had  bargained  JUarK. 

foT.^Seld,  OS  Na 

A  Bags. 


that  there  was 

no  acceptance 

of  the  bones  to  B  Bags. 

satisfy  the  17th  ^ 

section  of  the  — -^ 


^2.""^  50  Total  Bags. 

London,  February  9.  1853. 
Hecht,  Brothers. 
Wliarf  charges  to  be  paid  by  Hecht,  Brothers,  London. 

The  goods  were  accordingly  sent  to  the  wharf ;  but  on  their 
arrival  there,  the  defendant  was  sent  for  by  Barber,  and  upon 
inspecting  them,  he  refused  to  accept  them,  on  the  ground  that 
they  were  not  of  the  quality  he  had  bargained  for. 

In  answer  to  the  defendant's  objection  at  the  trial,  that  there 
was  no  note  in  writing  of  the  contract  to  satisfy  the  17th  sec^ 
tion  of  the  Statute  of  Frauds,  it  was  contended  on  behalf  of 
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the  plaintiff,  that  there  had  been  a  sufficient  acceptance  of  the  1853. 
goods  within  that  section  to  take  the  case  out  of  the  statute ;  htot 
and  Morton  v.  Tibhett  (a)  was  relied  upon.     The  learned  judge  v. 

held  that  there  was  no  evidence  of  acceptance,  and  nonsuited  *  ^^^  Anotheb. 
the  plaintiff,  giving  him  leave,  however,  to  move  to  enter  the 
verdict  for  him  for  124/.  if  the  Court  should  be  of  a  different 
opinion. 
Mr.  Knowks  having  obtained  a  role  fdsi  accordingly, 
Mr.  Bramwell  and  Mr.  Willes  showed  cause.  The  property 
in  the  bones  did  not  pass  by  the  contract  of  sale,  for  they  were 
not  then  separated  from  the  rest  of  the  heap ;  and  those  which 
were  delivered  at  Barber's  wharf  never  vested  in  the  defendants, 
for  they  never  accepted  them.  The  plaintiff  sent  certfun  bones 
to  the  defendants  which  they  refused  to  accept :  but  no  contract 
can  be  inferred  from  such  a  transaction.  This  rule  was  granted  in 
deference  to  a  dictum  of  the  Court  of  Queen's  Bench  in  Morton 
V.  Tibbett.  (b)  The  Court  there  say  that  the  decisions  establish 
^^  that  there  may  be  an  acceptance  and  receipt  of  goods  by  a 
purchaser,  within  the  Statute  of  Frauds,  although  he  has  had 
no  opportunity  of  examining  them,  and  although  he  has  done 
nothing  to  preclude  himself  from  objecting  that  they  do  not  cor- 
respond with  the  contract : "  but  it  is  submitted  this  dictum  is 
not  law.  In  Meredith  v.  Meiffh  (c)  the  defendants  verbally 
agreed  with  the  plaintiff's  agent  to  purchase  goods,  to  be  shipped 
and  insured  by  the  plaintiff  from  Cornwall  to  Liverpool,  and  to 
be  thence  forwarded  to  the  defendants  at  Handley,  by  the  Ander- 
ton  Carrying  Company.  The  cargo  was  shipped,  but  was  lost 
at  sea  before  reaching  Liverpool.  It  was  contended  that  the 
transmission  by  the  master  of  the  vessel  of  the  bill  of  lading 
to  the  carriers,  as  consignees,  made  the  master  the  defendant's 
agent,  and  that  there  was  consequently  a  constructive  accept- 
ance by  them  of  the  cargo ;  but  Lord  Campbell  said,  **  the  An- 
derton  Carrying  Company  were  the  defendant's  agents  merely 
for  the  purpose  of  forwarding  the  goods  from  Liverpool  to 
Handley^  not  to  accept  and  receive  them  for  the  defendants ; 
therefore  the  receipt  of  the  bill  of  lading  by  the  Anderton 
Carrying  Company  can  operate  nothing."  [Martin  B.,  Hanson 
v.  Armitage  (d)  is  precisely  in  point.  The  bargain  here  was  to 
buy  certain  merchantable  bones,  which  were  to  be  picked  out  of  a 
heap ;  and  Barber  was  the  defendants'  agent  only  to  accept  such 
bones  as  were  merchantable.]  Barber  was  not  their  agent  to 
accept ;  but  if  he  was,  he  did  not,  in  fact,  accept.     If  a  delivery 

(«)  15  Q.  B.  428.  (h)  15  Q.  B.  428. ;  see  441,  442. 

(c)  T.  T.  1853,    cited  from  the  (d)  5  B.  &  A.  557. 

Law  Times  of  the  4th  Jane,  1853. 
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1853.        at  the  wharf  by  the  plaintiff  was  a  sufficient  acceptance  by  the 

HuMT        defendants,  a  delivery  to  a  carrier  for  the  purpose  of  bdng  taken 

V.  there,  or  setting  them  apart  for  such  carrier,  would  also  snfSce. 

AMP  AjioTHXB.  It  must  be  contended  on  the  other  side,  that  deliyery  by  one 

party  and  acceptance  by  the  other  are  identical ;  and  that  goods 
are  accepted  by  the  purchaser  as  soon  as  they  are  deUvered  by  the 
vendor.     [They  were  then  stopped  by  the  Court.] 

Mr.  Maude  in  support  of  the  rule.  The  object  of  the  Statute 
of  Frauds  was  to  protect  persons  from  being  charged  upon 
fictitious  contracts;  and  for  that  purpose  it  has  provided  that 
no  verbal  contract  for  the  sale  of  goods  for  more  than  lOL 
shall  be  good,  with  certain  exceptions,  among  which  is  the  case 
of  the  buyer  accepting,  and  actually  receiving,  part  of  the  goods 
sold.  The  acceptance  intended  by  the  statute  was  not  such  a 
final  acceptance  as  precludes  a  purchaser  from  afterwards  reject- 
ing the  goods  on  inspection.  Here  the  wharfinger  was  the  de- 
fendant's agent,  and  the  goods  were  accepted  as  soon  as  they 
were  delivered  to  him  ;  Morton  v.  Tibbett,  {a)  [He  cited  also 
Elmore  v.  Stone  (ft).  Carter  v.  ToussaiiU  (c),  Beaumont  v.  Brtn- 
geru  (d)]     [Martin  B.  referred  to  Norman  v.  PhilUps,  (e)] 

Pollock  C.  B.  This  is  a  rule  to  set  aside  a  nonsuit  and 
enter  the  verdict  for  the  plaintiff  The  facts  are  these :  [His 
lordship  recapitulated  the  facts,  and  then  proceeded  as  follows:] 
Although  the  bones  were  received  by  a  person  authorised  by 
the  plaintiff*  for  that  purpose,  they  were  not  accepted  by  that 
person,  nor  by  himself.  A  man  cannot  accept  that  wfaidi  ia 
not  in  a  condition  to  be  accepted.  A  man  who  buys  flour  does 
not  accept  it  by  taking  the  wheat  before  it  is  ground ;  before 
he  can  do  so,  it  must  be  in  a  condition  to  be  accepted.  For  this 
reason,  therefore,  there  was  no  evidence  that  the  goods  sent  were 
ever  accepted.  The  Statute  of  Frauds,  consequentiy,  was  not 
complied  with,  and  the  nonsuit  was  right. 

Aldebsok  B.  I  am  of  the  same  opinion.  When  a  person 
buys  a  quantity  out  of  a  larger  bulk,  he  buys  no  particular 
part  until  it  is  separated  from  the  rest.  He  cannot  accept  that 
which  he  does  not  know ;  he  must  have  the  opportunity  of 
refusing  that  which  the  vendor  has  selected.  That  he  has  not 
had  in  the  present  case.  There  was  a  delivery,  indeed,  but  no 
acceptance. 

Platt  B.  concurred. 


{a)  16  Q.  B.  428.  (d)  5  C.  B.  SOL 

[b)  1  Taunt.  458.  (e)  14  M.  &  W.  277. 

[c)  5  B.  &  A.  S55.,  S.  C.  1  D.  &  R.  615. 


THE  COMMON  LAW  REPORTS.  509 

Mabtih  B.    The  question  is,  whether  the  defendant  accepted         1853. 
part  of  the  goods  sold,  and  actually  received  the  same  ?    The         Umrr 
contract  was,  that  the  plaintiff  was  to  buy  such  of  the  bones        ^' 
which  were  in  a  heap,  as  were  merchantable :  and  under  such  a  ^hb  Amother. 
contract,  the  purchaser  was  bound  to  accept  merchantable  bones 
only.     He  then  gave  Barber  directions  to  receive  the  selection, 
and  the  bones  were  sent  to  him.     No  doubt,  in  one  sense,  they 
were  received  by  the  defendant  because  they  were  received  by 
Barber,  who  had  authority  from  him  to  receive  them ;  but  the 
question  is,  whether  there  was  any  such  acceptance  as  satisfied 
the  statute?     The  authorities  establish  that  there  is  no  such 
acceptance,  except  where  the  purchaser  has  exercised  his  ijption, 
or  has  done  something  to  preclude  himself  from  doing  so. 

Rule  discharged. 

Attorneys,  Marten  8f  Co. ;  and  Symes  Teesdale  ^  Co. 


REGINA  V.  GOODENOUGH. 
Coram  LoRD  Campbell  C.  J.,  Justices  Maule  and         Court  ov 

TaLFOUBD;  BaBONS  PaBKE  and  MaBTIN.  Criminal 

Appeai.. 

Indictment  for  embezzlement  tried  at  the  Devon  Sessions,  j^  ^i^^^  ^^^ 
before  the  justices  of  the  peace  of  that  county.     It  consisted  of  !'•  into  his 
three  counts,  charging  three  separate  acts  of  embezzlement  hjhisD^^^ 
aiminst  Henry  Harris   Goodenough,  within  the  space  of  six  amongst  other 

-       1  1  mi  11  •         sunia,  for  some 

calendar  months.     The  prosecutors  were  woolstaplers,  carry mg  Bkinshe  bought 

on  business  in  co-partnership  of  the  name  of  Hamlyn,  at  Horra-  »t  market, 

,  '  which  were  de- 

bridge,  in  the  parish  of   Sampford   Spiney,  in  the  county  of  Uyeredtohis 

Devon.     The  prisoner  had  been  for  many  years  last  past  in  their  J^^ei^ 
employment  as  a  clerk  and  general  servant,  his  duties  being  to  money  hj 
keep  three  books,  viz.  the  day-cash-book  or  market-book,  the  had\^ewise  a 
cash-book,  and  ledger,  and  to  attend  the  neighbouring  markets  balance  of 
within  a  few  miles  of  their  place  of  business,  for  the  purpose  of  master*8&yoar 
buying  skins  and  whatsoever  else  his  employers  might  require.  ™  *"'^  ? 
^Before  going  to  market  the  prosecutors  were  in  the  habit  of  he  had  paid  no 
giving  the  prisoner  either  money  or  a  cheque  on  their  bankers  to  s*^*^^  ***™»  ^^ 
defray  the  expenses  of  the  day,  and  it  was  the  prisoner's  duty  piity,  on  an 
cither  to  deliver  what  goods  he  purchased,  and  to  account  for  ^^^^ent, 
^he  moneys  he  received  the  same  evening  or  the  next  morning  in  of  larceny — 
a  book  kept  for  that  purpose,  and  to  pay  over  to  them  the  sur-  ^^^f  the  * 
plus  of  the  money  received  and  not  expended.     This  was  not,  case  would  not 
however,  always  strictly  done.     He  had  also  to  enter  all  pay-  ceny^hatwooid 
ments  or  receipts  made  and  received  by  him  in  the  course  of  his  embessiement 
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1853.        6&icl  emplojinent  in  the  day-cash  or  marketpbook,  thlexice  canjing 

*      '  them  into  a  book  called  the  cash-book,  and  thence  into  a  book 

p.  called  the  ledger.     It  was  also  the  prisoner's  daly  to  pay  ready 

GooDBNouoB.  money  for  the  skins  and  all  articles  he  purdiased,  and  he  had 

not  the  prosecutor's  authority  to  buy  any  skin  or  skins  on  credit 

On  Friday,  the  8th  of  October,  1852,  the  prisons  having  an 
admitted  balance  of  cash  belonging  to  the  proeqcatora  in  his 
hands  of  11/.  11j.  ItL^  requested  of  them  a  further  adTaoce  of 
cash,  which  they  agreed  to,  and  gave  the  prisoner  a  cheque  for 
107.  on  their  bankers,  to  be  expended  in  the  course  of  his  emfdoy- 
ment,  he  being  then  about  to  attend  Tavistock  market.  The 
cheqij^  was  cashed  by  the  prisoner.  He  entered  the  lOil  to  his 
debit,  in  his  account  in  the  day-cash-book  or  market-book,  whkh 
he  delivered  to  the  prosecutors  on  the  next  day,  and  made,  amongst 
other  entries  of  payments  made  to  butchers  at  the  Tavistock 
market,  (with  which  he  debited  the  prosecutors,)  the  following: 
''  October  8th,  1852,  Tavistock,  Richard,  5  sheep  4«.,  IL^  The 
prisoner  debited  to  the  prosecutors  this,  and  several  other  sums  as 
paid  to  different  butchers,  amounting  in  the  whole  to  1 3il  8s.  4d 
as  the  payments  for  skins  of  this  day's  market,  then  carried  this 
sum  13/.  8«.  4rf.  as  having  been  paid  by  him  this  day  into  the  cash- 
book,  (in  his  own  manuscript).  And  on  the  other  side  of  the 
account  gave  prosecutor  credit  for  the  before-mentioned  balance 
of  nil  11«.  1^.  The  prisoner  entered  this  item  of  1/  ag  paid  to 
Richard,  although  the  sum  had  never  been  paid  by  the  prisoner, 
and  the  goods  were  duly  delivered  to  the  prisoner.  Two  other 
similar  entries  were  made  on  other  similar  occasions,  and  it  was 
proved  that,  so  fiur  from  paying  for  the  skins,  the  subject  of 
these  entries,  he  had  agreed  with  the  several  parties  that  these 
transactions  should  not  be  for  ready  money,  but  be  paid  for  at 
the  end  of  the  quarter. 

The  counsel  for  the  prisoner,  at  the  close  of  the  case  for  the 
prosecution,  contended  first,  that  the  facts  proved  did  not  con- 
stitute embezzlement;  secondly,  that  they  did  not  amount  to 
larceny.  The  Court,  after  having  heard  the  counsel  for  the 
Crown  on  these  objections,  was  of  opinion  that  the  prisoner  took 
the  money  in  question  in  each  case,  in  such  a  manner  as  to 
amount  in  law  to  larceny,  and  so  directed  the  jury.  The  Court 
also  told  them,  that,  supposing  they  were  of  opinion  from  the 
evidence,  that  the  several  sums  of  money,  or  any  one  of  them, 
were  given  to  the  prisoner  as  servant  to  pay  his  master's  bills, 
and  he  appropriated  these  moneys  to  his  own  use,  and  that,  at 
the  time  he  received  them,  he  intended  to  convert  them  to  his 
own  use,  the  offence  of  larceny  would  be  made  out.  The  juiy 
found  the  prisoner  guilty  of  larceny  as  a  servant,  not  guilty  of 
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embezzlement.     At  the  request  of  the  prisoner's  counsel  the         18^3* 
Court  respited  the  jadgment^  and  reserved  the  question  whether       reoina 
the  prisoner  was  convicted  according  to  law5  for  the  opinion  of   ^      ^' 
the  judges  of  this  court.     The  prisoner  was  discharged  on  re- 
cognisances to  appear  and  receive  judgment,  when  called  upon. 
The  case  was  signed  by  Baldwin  Ftdfard,  chairman. 

Lopes  in  support  of  the  conviction.  l^Campbell  C.  J.  inquired 
whether  counsel  appeared  for  the  prisoner,  and  upon  receiving 
a  reply  that  no  one  was  instructed,  stopped  the  case.]  After  the 
rest  of  the  cases  had  been  disposed  of,  and  the  judges  had  re- 
tired for  a  short  time,  they  returned  into  court 

LoBD  Campbell  C.  J.  In  this  case  we  are  of  opinion  that 
the  indictment  cannot  be  supported.  The  indictment  was  such 
that,  by  the  present  state  of  the  law,  the  prisoner  could  have  been 
convicted  of  larceny  or  embezzlement.  If  the  prisoner  had  been 
convicted  of  embezzlement,  the  conviction  might  have  been 
supported;  but  there  is  no  conviction  for  embezzlement.  Of 
this  he  is  acquitted,  and  found  guilty  of  larceny. 

Mr.  Lopes  then  submitted  that  there  was  evidence  of  larceny. 
There  waa  an  admitted  balance  of  1 1/.  1 1 «.  Id,  [^Maule  J.  What 
we  are  to  understand  by  that  is,  that  he  owed  it  to  the  prose- 
cutor. When  people  say  they  have  so  much  in  their  bankers' 
hands,  they  mean  their  bankers  owe  them  so  much.]  In  Regitia 
V.  Butler  (a)  there  were  certain  entries  made  by  the  prisoner 
which  were  incorrect ;  but  it  did  not  appear  that  he  ever  in- 
tended to  deliver  the  account :  but  that  was  held  no  accounting, 
and  there  must  be  an  accounting  in  order  to  fix  the  prisoner  with 
larceny.  In  Regina  v.  Hawkins  (b),  where  a  servant  receives 
goods  from  his  master  on  the  master's  account,  and  wrongfully 
appropriates  them,  he  was  held  not  guilty  of  embezzlement,  but 
larceny.  Supposing  the  master  had  given  the  prisoner  money, 
and  said,  go  to  market  and  spend  the  money  in  buying  certain 
goods,  and  he  had  appropriated  it,  that  would  be  embezzlement. 
[Campbell  C.  J.  There,  passing  of  money  in  account  will  not  do 
for  the  foundation  of  a  conviction  of  larceny :  if  the  jury  had 
found  the  prisoner  guilty  of  embezzlement,  it  would  have  been 
good.] 

Conviction  quashed. 

Attorneys,  Forbes  §•  Horwood, 

(a)  2  C.  &  K.  340.  (b)  1  Den.  Cr.  Ca.  585. 
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1853. 

'  '     '       BATEMAN  AND  ANOTHER  v.  GRAY. 

Coram  Pollock  C.  B.,  Parke  B.,  Platt  B.,  and  Mabtik  R 

EXCHEQUBB.       ^y^ 

June  7. 9.  &  13.    1  HE  declaration  complained  of  an  infringement  of  the  pUn- 
Upon  an  issae    tiff's  patent  *'  for  certain  improvements  in  valves  or  plugs  for 

denyingthe         .,         ^  r       x  j     xu      /i    -j    » 

novelty  of  a       the  passage  of  water  and  other  fluids. 

Ijatentedinven-       pj^ag ;  1.  Jfot  guilty ;  2.   That  the  plaintiflb  were  not  the 

tion,  the  plain-  .  =L,     ^  \      .  .  ^ 

tiff  is  not  con-  first  inventors ;  3.  That  the  invention  was  not  new. 
!jwm<^<S^         Upon  the  trial  before  Martin  B.  at  the  Middlesex  Sittings 

batmay  giye  after  last  Hilary  Term»  the  specification  was  put  in  on  the  part 

as^^to  wSit^Ae  ^^  *^®  plaintiff.     That  instrument,  after  describing  the  nature 

invention  is.  of  the  subject  of  the  patent,  claimed,  as  the  invention  of  the 

for  hifringing  plaintifis,  "  First,  the  application,  for  the  purpose  of  drawing  or 

a  patent,  de-  letting  off  water  or  other  fluids,  of  a  valve  of  a  less  specific 

pleaded  only  gravity  than  water,  constructed  of  or  coated  with  vulcanised 

1.  Not  guilty ;  India  rubber,   gutta   percha,   or  other    suitable    compresable 

that  plamtiff  elastic  material,  and  which  closes,  or  is  kept  closed,  by  the 

tor"' and^s^'  P''®®^^'^®  ^^  ^^^  water.    Secondly,  the  application  for  similar  pur- 

A  traverse  that  poses  of  a  globular  valve  of  the  same  or  greater  specific  giafitj 

■wM^ne^^^At  ^^^  *^®  water,  and  constructed  or  coated  as  above  described, 

the  trial,  the  which,  without  mechanical  aid,  will  close  by  the  pressure  of  the 

the^specifica-"*  Water.    Thirdly,  the  opening  of  valves  by  means  of  a  key  or  tube, 

tion,  which  go  applied  as  to  force  the  valve  open  against  the  pressure  of  the 

old  things ;  but  water  or  other  fluid,  and  through  which  key  or  tube  the  fluid 

he  proved,  by  escapes,  such  key  or  tube  beinsc  attached  to  the  box  or  barrel, 

his  own  evi-  *  "'  °     , 

dence,  that  the   or  other  fixed  part  of  the  valve,  without  the  aid  of  a  thread  or 

whf  h^hrreallv  ^^^  ^^  ^"^^  ^^^  ^^  Other  fixed  part." 
claimed,  and  It  was  admitted  that  the  things  claimed  were,  separately,  old; 

ihouffht  he  had  ^"^  ^^^  plaintiff  Bateman  was  called,  and  he  stated  that  what 
described  in  his  he  claimed  as  his  invention  was  the  combination  of  the  three, 
^thTeom-  *^°^  °^*  *^®  three  separately;  and  that  he  thought  he  had  so  de- 
bination  of  the  scribed  his  invention  in  his  specification.  It  was  contended  oa 
HeU,  that%e~  behalf  of  the  defendant,  that,  upon  the  true  construction  of  the 
specification  specification,  three  separate  inventions  were  claimed ;  and  that 
for  the  jury,  the  plaintiff  was  concluded  by  that  document.  The  learned 
but  not  conclu-  judge  thought  that  the  specification  claimed  the  combination, 
they  were  war-  and  directed  the  jury  accordingly ;  and  also  told  them  that  the 
iM^auhe*^'  specification  was  not  conclusive.  The  jury  having  found  for 
invention  was    the  plaintiff,  the  Attomey^General  in  last  Easter  Term  obtained 

Uon!^*^™  *"**     *  ^'^  ^^^  ^  ^^^  *^*^  ^°  ^^^  ground  of  misdirection,  against  which 

Mr.  Athertan,  Mr.  Gray,  and  Mr.  Webster  showed  cause. 
1.  The  title  of  the  patent  sufficiently  shows  that  the  invention 
claimed  was  the  combination  of  the  three  things  described,  and 
not  each  of  those  things ;  for  the  improvement  is  intended  for 
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fiuaKtating  ^  the  passage  of  water,''  which  could  not  be  done  by        ^853. 
a  yalve  alone,  that  being  calculated  to  obstruct,  not  promote,  the      batemak 
passage  of  water.     [Aldersan  B.  If  a  person  claims  A.  B.  and  C,  ^^^  Amothsr 
can  that  be  read  in  such  a  non-natural  sense  as  to  be  a  claim  on        Gbat. 
the  three  in  combination  ?]     It  is  imposiaible  not  to  see  that  the 
three  separate  matters  which  are  enumerated  are  treated  as 
well  known  things,  and  consequently  are  not  claimed  as  new. 
Newton  ▼•    The  Grand  Junction  Railway  Co..  (a).   Sellers  y. 
Dickinson  (li),  Hawmrth  v.  Hardcaxtle{e\  Crossley  y.  Beverly  {d) 
were  cited. 

2.  But  the  plaintiffi)  are  not  bound  by  the  spcdfication.  The 
case  may  be  taken  as  if  that  document  had  not  been  put  in ; 
and  then  it  appears  that  the  plaintiflb  haye  letters  patent  for 
certain  improyements,  and  that  those  improyements  consist^ 
aocordiog  to  the  eyidence  of  Bateman,  of  the  combination  of 
three  old  mechanical  appliances.  If  the  specification  is  to  be 
construed  as  making  the  patent  yoid,  it  was  still  for  the  jury  to 
say  whether  they  belieyed  that  it  or  Bateman  gaye  the  true 
account  of  the  inyention.  The  defendant  has  not  denied  in 
pleading  that  the  plaintiffs  made  a  specification  of  their  in- 
vention, and  consequently,  he  is  not  entitled  to'ayail  himself  of 
the  fact  that  it  is  defectiye. 

The  Attorney- General  (Sir  A*  J.  JE.  Cockbum),  Mr.  JEnd^ 
marsh,  and  Mr.  Groi>e  in  support  of  the  rule.  1.  With  respect 
to  the  construction  of  the  specification,  it  is  dear  that  it  is  not 
the  combination  of  three  things  that  is  claimed,  but  the  three 
things  themselyes.  The  word  ^'improyements"  in  the  title 
ahows  that  seyeral  things  are  claimed,  otherwise  the  singular 
number  would  haye  been  used. 

2,  The  yalidity,  howeyer,  of  the  specification  is  not  dis- 
puted: on  the  contrary,  it  is  admitted  that  that  instrument 
correctly  describes  certain  inyentions;  but  the  question  is, 
whether  the  plaintifis  do  not  in  it  make  a  claim  which  can- 
not be  supported.  [Alderson  B.  The  difficulty  which  seems  to 
press  on  your  case  is,  that  you  haye  no  plea  putting  the 
spedfication  in  issue.]  The  defendant  does  not  dispute  its 
validity;  it  was  therefore  unnecessary  to  raise  any  question 
about  it.  [Alderson  B.  Then  the  plaintiffs  say,  and  say  truly, 
according  to  the  finding  of  the  jury,  we  haye  made  a  new  in- 
vention and  we  have  a  patent  for  it :  it  is  true,  the  patent  re- 
qiures  that  we  should  enrol  a  specification  of  the  inyention,  and 
we  haye  not  done  so ;  but  the  defendant  has  not  pleaded  that, 
and  cannot  now  ayail  himself  of  our  neglect]     The  plaintiffs 

(a)  5  Excli.  331.  (c)  I  Bing.  N.  0.  182. 

(h)  5  Ezch.  312.  ld)9B,k  C.  63. 

C.  Li—TOL.  I.  MM 
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I85S.         say  they  obtained  a  patent  for  a  new  invention.     The  defendaof 
Batexan      denies  that  the  invention  is  new.     The  question  then  arises, 
AMD  ANOTBsa  what  is  the  invention ;  and  that  can  be  ascertuned  only  from  the 
Grat.        specification.     IHatt  B.  How  would  it  be  asoertained  if  the 
action  were  brought  and  tried  before  the  expiration  of  the  ax 
months  allowed  for  enrolling  the  specification? — AldersonB. 
The  plaintifiPs  are  required  to  prove  some  invention  sqiting  the 
titie  given  in  the  letters  patent.    Bateman  proves  that  he  has 
invented  a  combination  of  two  things — two  are  qmte  eDoogh 
to  come  within  the  description  in  the  patent — and  then  he  puts 
in  the  specification,  which  is  inconsistent  with  his  present  cLum: 
is  it  not  for  the  jury  to  say  which  of  the  two>  the  plaintiff's 
evidence  or  the  specification,  is  the  truth  ?     If,  indeed,  the  de- 
fendant had  pleaded  that  no  specification  had  been  enroUed,  he 
would  have  had  the  plaintifis  in  a  cleft  stick ;  he  must  hare 
succeeded  either  on  the  ground  that  he  had  not  specified  his  in- 
vention, or,  if  he  had,  that  it  was  not  new.]     The  questaon  is 
not,  what  have  the  plaintifis  invented,  but,  what  is  the  invention 
which  the  Crown  has  patented  ?   The  patent  is  granted  for  that 
which  is  to  be  afterwards  specified ;  and  when  the  specification  is 
enrolled,  nothing  can  be  claimed  except  what  is  described  in  it. 
[^Martin  B.  Suppose  the  pluntiff  had  rested  his  case  simply  on 
his  own  evidence,  and  had  not  put  in  his  specification,  but  the 
defendant  had  put  it  in  as  part  of  his  case,  ought  I  to  have  told 
the  jury  that  the  plaintiff  was  bound  by  the  specification,  and 
that  they  were  not  to  attend  to  his  evidence  ?]     He  is  not  at 
liberty  to  contradict  an  instrument  under  his  hand  and  seal. 
Homblawer  v.   Boulton  {a\    Crossley  v.  Beverly  (ft),   Kay  v. 
Marshall  (c),   Newton  v.  Vaucher  (d),   Dobb$  v.  Penn  (e),  and 
Gamble  v.  Kurtz  (/)  were  cited. 

CW.  adv.  vulL 

June  IS.  Pollock  C.  B.,  on  a  subsequent  day,  delivered  the  follow- 

ing judgment  of  the  Court :  —  We  are  of  opinion  that  the  ruk 
for  a  new  trial  must  be  discharged.  The  action  is  for  the  in- 
fringement of  a  patent  for  improvements  in  valves  or  plugs  for 
the  passage  of  water  or  other  fluids.  The  pleas  were  not  guilty, 
a  denial  that  the  plaintiffs  were  the  inventors,  and  a  traverse  of 
the  novelty  of  the  invention. 

It  appeared  at  the  trial,  and  on  the  examination  of  the  plain- 
tiff, that  he  had  invented  a  combination  of  certain  machinery, 
every  portion  of  which  was  old ;  but  the  jury  found  that  the 

M  8  T.  R.  95.  (d)  6  Exch.  859. 

(by  9  B.  &  €.  63.  (e)  8  Exch.  427. 

(c)  6  Bing.  N.  C.  492.,  S.  C.  8  CI.  (/)  S  G.  B.  425. 

&  F.  245.  ^  ^ 
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combination  was  ne^,  'and  it  is  universally  admitted  that  it  1853« 
is  usefulj  and  of  course  of  value.  The  specification  was  not  batemjin 
in  issue ;  but  it  was  contended  on  the  part  of  the  defendant^  and 
that  it  claimed  three  things,  each  of  which  it  mentioned  sepa-  Gbat. 
ratelj,  and  each  of  which,  it  was  admitted,  was  not  new ;  and  that 
the  invention  claimed  at  the  trial,  and  which  alone  the  jury 
found  to  be  new,  was  not  that  which  the  plaintiff  described 
10  the  specification.  We  are  disposed  to  think  there  is  much 
weight  in  the  objection  as  to  the  specification  on  this  point ;  but 
we  do  not  think  it  necessary  to  decide  that  question,  as  it  does 
not  arise  on  the  present  pleadings.  The  only  issues  on  the 
record  are  upon  the  infringement,  about  which  there  is  no  doubt, 
and  upon  the  validity  of  the  invention.  We  think  that  what 
was  the  invention  is  a  question  for  the  jury,  and  that  the 
specification  does  not  conclude  the  plaintiff.  It  was  evidence 
to  be  considered  by  the  jury  and  no  more.  It  may  be 
that  the  invention  was  new  as  a  combination,  and  yet  that 
the  description  of  it  in  the  specification  was  erroneous.  The 
jury  have  found  the  invention  to  be  of  a  new  combination  of 
old  parts ;  and,  if  that  be  so,  the  real  and  true  objection  that 
was  open  to  the  defendant  was,  that  the  plaintiff  had  not  com- 
plied with  the  condition  in  his  patent  by  accurately  describing 
it  in  his  specification ;  but  that  could  only  be  taken  advan- 
tage of  by  a  plea  to  that  effect.  There  was  no  such  plea  upon 
the  record,  so  that  the  defendant  cannot  now  avail  himself  of 
the  objection ;  and  we  certainly  do  not  regret  that  this  is  the 
result  It  seems  to  be  a  very  valuable  and  new  invention,  and 
the  defendant  has  actually  taken  out  a  patent,  as  it  turns  out, 
for  the  very  same  combination.  This  the  jury  thought  to  be 
a  very  gross  infringement  of  the  plaintiff's  patent;  and  with 
that  opinion  of  the  jury  we  entirely  concur.  We  should  therefore 
be  sorry,  if  the  words  used  in  the  specification  were  to  deprive 
the  inventor  of  his  property.  The  plaintiff  would  perhaps  do 
well  to  consider  whether  it  may  not  be  desirable  to  apply  to  the 
attorney-general  to  alter  the  specification,  so  as  to  prevent  a 
question  on  thb  point  arising  at  any  future  time. 

Rule  discharged. 
Attorneys,  Watkins  jr  Hooper;  H.  8f  S.  R,  Lewiru 
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ELD  V.  VEKO. 


EzcHEQVEB.  Coram  Pollock  C.  B.,  Parke  B.,  Flatt  K,  and 

April  15.  Martin  B. 

May  6.  9c  9.      __ 

Serrioe  of  a  J[  HIS  was  a  rule  calliDg  on  the  plaintiff  to  show  cause  why  tie 
under  i^l'&lis  Bum  of  59/.  12«.  deposited  by  the  defendant  in  lieu  of  bdl,  on  Us 
^' A*^«f  Kto^"*  arrest  at  the  suit  of  the  plaintiff,  with  the  high  bailiff  of  the 
if  anneoesaaiy,  county  court  of  Lancashire,  and  since  paid  into  court  m  this 
"^^■"^^  action  by  the  sheriff  of  Lancashire,  should  not  be  pjdd  out  to 
wammt.  the  assignee  of  the  defendant,  and  why  the  defendant  should 

not  have  a  month's  time  to  plead. 

The  facts  as  shown  on  the  affidavits  were  as  follows :~  The 
defendant  was  arrested  on  the  9th  March  upon  a  warrant  from  the 
county  court  of  Lancashire  under  the  14  &  15  Vict.  c.  52.;  he 
deposited  on  the  same  day,  in  lieu  of  bfdl,  with  the  Ugh  bailiff 
of  the  county  court,  the  sum  indorsed  on  the  warrant  and  the 
sum  of  107.  for  cost«,  on  which  he  was  discharged  from  costodj; 
but,  on  the  following  day,  he  was  arrested  at  the  suit  of  other 
creditors.  On  the  12th  March  a  writ  of  summons  and  a  cqwu 
were  issued,  and  on  the  14th  he  was  served  with  the  fonner 
whilst  in  gaol  on  other  detainers,  but  not  with  a  copy  of  the 
writ  of  capias.  A  declaration  was  subsequently  filed.  On  the 
17th  March  he  petitioned  the  Insolvent  Debtors'  Court;  the 
vesting  order  was  made ;  and,  two  days  afterwards,  the  high 
bailiff  handed  over  the  money  to  the  sheriff  who  paid  it  into 
court.  The  application  was  originally  made  at  chamben  to 
Alderson  B.,  who  referred  the  matter  to  the  court. 

Mr.  Lti8h  showed  cause.  The  application  was  made  on  the 
ground  that  a  copy  of  the  writ  of  capicu  was  not  served  on  the 
debtor ;  but  where  a  party  gets  out  of  prison  by  depositing  asuniin 
lieu  of  bail,  the  statute  does  not  require  that  he  should  be  served 
with  a  copy  of  the  capias,  but  only  with  the  writ  of  summoo^ 
The  proviso  (a)  in  section  1.  of  the  14  &  15  Yict.  c52.,  00I7 


May^ 


(pi)  Which  enacts,  ''That  every 
creditor  who  shall  cause  such  war- 
rant to  issue  shall  forthwith  cause 
to  be  issued  a  writ  of  capias^  and 
alsoi  in  cases  where  no  action  shall 
be  pending,  shall,  before  the  issuinj^ 
of  such  writ  of  capias^  cause  a  wnt 
of  summons  to  be  issued  out  of  some 
one  of  the  superior  courts  of  law 
against  such  debtor  or  debtors,  and 
that  upon  such  camca  all  mandates 
and  warrants  shall  issue  according 
to  the  practice  now  in  use,  notwith- 
standing that  the  defendant   shall 


haye  been  arrested  by  virtue  of  tfj 
warrant  or  warrants  gnnled  \fj  ^ 
commissioner  or  judge,  snd  ^^ 
debtor  or  debtors  shall,  if  in  custodr* 
be  served  with  such  writ  of  «?"*'' 
within  seyen  dajs  from  the  difie  of 
such  warrant,  including  the  dty  « 
such  date;  and  thereupon  ^ 
debtor  or  debtors  shall  be  considered 
and  deemed  to  have  been  arrested 
by  virtue  of  the  said  writ  of  ttf^ 
and  all  proceedings  shill  be  M 
upon  sucn  writ  of  auMOf  ^'^^ 
same  had  been  iMuea  prior  to  y>^ 
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contemplates  a  service  of  the  capias  on  the  debtor  ''if  in  cus- 
tody." The  form  of  the  warrant  also  gives  notice  that  a  copy 
of  the  capias  "  will  be  served  upon  the  said  John  Yero^  if  still 
in  custody."  The  indorsement  on  the  warrant  is  as  follows :  — 
"  Within  seven  days  from  the  day  of  the  date  of  this  warranty 
including  the  day  of  such  date^  you  will  be  served  with  a  writ  of 
capias,  and  thereafter  you  will  be  considered  as  arrested  by 
virtue  of  such  writ  of  capias,  and  all  proceedings  will  be  had 
upon  the  said  writ  of  capias  as  if  this  warrant  had  not  issued ; 
or  you  may  be  discharged  forthwith  on  depositing  in  the  hands 
of  the  officer  to  whom  this  warrant  is  directed  the  sum  of 
59/.  12j.  and  102^  for  costs."  It  clearly  contemplates  that  the 
defendant  is  only  to  be  served  if  he  remains  a  prisoner.  It  may 
be  impossible  to  serve  him  if  he  is  out  of  custody ;  for  he  may 
go  out  of  the  jurisdiction^  after  having  first  deposited  the  money, 
and  he  will  then  return  and  obtain  it  back  on  motion. 

Mr.  Hugh  Hill  in  support  of  the  rule.  The  first  answer  to 
the  argument  on  the  other  side  is^  that  the  man  is  in  custody, 
although  not  at  the  suit  of  the  present  plaintiff,  and  it  was 
therefore  the  duty  of  the  plaintiff  to  follow  the  pl»n  words  of 
the  statute,  and  serve  the  defendant  with  the  capias,  [Po/* 
lock  C.  B.  That  involves  the  question,  whether  the  plaintiff  is 
bound  to  know  anything  more  than  his  own  proceedings  ?  He 
may  not  be  aware  that  the  defendant  is  in  custody  at  the  stut  of 
another.]  If  the  defendant  is  not  to  be  served  with  the  writ  of 
capias,  he  may  not  know  when  to  put  in  a  perfect  baiL  It  is 
to  be  observed  that  the  word  ''  delivery  "  is  used  in  speaking  of 
the  high  baili£^  and  that  the  word  ^  service  "is  applied  through^ 
out  the  act  only  to  service  on  the  defendant ;  and  since  the  last 
proviso  (a)  in  section  6.  says,  that  if  the  writ  of  capias  is  not 
issued  and  served  within  seven  days,  the  person  arrested  shall  be 
discharged,  or,  in  case  of  deposit,  the  deposit  shall  be  returned, 
it  follows  that  service  of  the  writ  of  capias  is  necessary  in  every 
instance,  whether  the  defendant  is  in  custody  or  not.  [^Pol" 
lock  C.  B.  If  the  defendant  is  not  in  custody,  there  is  an  in- 
superable difficulty  in  Mr.  HilTs  reading  of  the  act]  He  re- 
ferred to  Masters  v«  Johnson,  (b) 

Cur.  adv.  vult. 


1853. 


usmng  of  such  warrant,  and  the 
arrest  made  on  such  writ  of  capias^ 
and  according  to  the  practice  now 
obaenred  in  the  said  superior  courts 

of  law." 

(a)  Which  enacts,  "That  if  no 
writ  of  ctqnas  be  issued  and  served 
within  seven  days  from  the  date  of 
the  said  warrant,  including  the  day 
of  such  date,  the  person  arrested 


under  such  warrant  shall  be  entitled 
to  be  discharged  from  custody,  or 
in  case  the  deposit  has  been  made 
with,  or  bail  bond  given  to,  the  said 
messenger  or  high  bailiff,  then  the 
said  deposit  shafi  be  returned,  and 
the  said  bail  bond  given  up  to  be 
cancelled/* 

(6)  8  Exch.  63. 


V. 

Vsaa 
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1853.  Pabke  B.  delivered  the  judgment  of  the  Court 

This  waa  an  application  for  the  return  of  a  sum  of  monej 
which  had  been  deposited  by  the  defendant  upon  being  ar- 
rested under  a  warrant  granted  under  the  act  to  facilitate  the 
arrest  of  abscondbg  debtors.  The  question  Mr.  StU  laued 
wasj  whether  or  not  it  was  necessary,  after  the  defendant 
had  been  arrested,  and  had  paid  the  deposit,  not  only  to  sue 
out,  but  also  to  serve  a  writ  of  capias  personally  upon  him; 
and  we  are  clearly  of  opinion  that  it  was  unnecesaaiy  to  do 
so.  All  that  is  required  in  case  the  warrant  is  executed,  and 
the  defendant  pays  the  deposit  provided  by  the  statute,  is  the 
subsequent  issue  of  the  capias  ;  that  is  expressly  required  bj 
the  6th  section,  which  provides  that  if  no  writ  of  capias  be 
issued  and  served  within  seven  days  from  the  date  of  the  wa^ 
rant,  including  tibe  day  of  such  date,  the  person  arrested  under 
such  warrant  shall  be  entitled  to  be  discharged  firom  custody ;  or, 
in  case  the  deposit  has  been  made  with,  or  bidl  bond  given  to 
the  messenger  or  high  baili£P,  that  the  said  depodt  shall  be  re- 
turned, and  the  said  bail  bond  given  up  to  be  cancelled.  The 
meaning  of  the  term  **  served  **  is  only,  served  in  the  case  in 
which  the  statute  requires  it  to  be  served ;  that  is,  in  case  the 
party  continues  in  custody,  and  does  not  make  the  deposit,  but 
is  in  custody  on  the  same  arrest  in  which  he  was  taken.  In  that 
case  the  capias  must  be  served  upon  him  in  custody.  The  sta- 
tute does  not  require  it  to  be  served  in  case  he  has  pud  the 
debt,  and  got  out  of  custody ;  it  requires  it  to  be  issued,  but 
not  served.  It  is  unnecessary  to  serve  it,  because  it  could  be  of 
no  use  to  the  party.  Mr.  Hill  contended  that  the  eapicts  ought 
to  be  served  in  order  that  the  defendant  might  know  the  proper 
time  for  putting  in  baiL  Having  made  the  deposit  according  to 
the  statute,  he  does  not  want  to  know  the  time  for  putUng  in 
baiL  We  think  that  all  that  is  required  by  the  statute  is,  that 
which  is  expressed,  namely,  that  the  capias  shall  be  served  if  the 
party  be  in  custody ;  and  that  **  being  in  custody  "  means  if  be 
is  in  custody  under  the  warrant.  We  think  the  rule  must  be 
discharged;  but  as  there  is  some  doubt  about  the  case,  and  as 
my  brother  Aldersan  referred  the  question  to  the  Court,  the  rule 
will  be  discharged  without  costs. 

Rule  dischaiged. 
Attorneys,  Nethersole;  and  Walker  if  Harrison. 
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IN  THE  MATTER  OF  HORNBY'S  PATENT,  ^^ 

EXP  ARTE  ASHTON.  Co^^ 

A  June  16. 

PETITION  had  been  presented  by  Messrs.  Hornby  and  xhe  cosu  in- 

others  to  the  Judicial  Committee  of  the  Privy  Council  to  grant  cuired  for  a 
^  them  a  prolongation  of  their  patent  rights,  secured,  by  certain  opposition  to  a 
letters  patent,  dated  26th  of  September  and  the  Uth  of  De-  ^^^^^g*^^' 
cember,  1839,  for  certain  improvements  in  the  machinery  or  inlettera 
apparatus  for  sizing  and  otherwise  preparing  cotton,  wool,  flax  ^^atendon-* 
and  other  warps  for  weaving.     The  usual  order  for  a  hearing  of  ment  of  sach 
this  petition  had  been  inserted  in  the  London  Gazette,  and  a  deiS^«parS" 
caveat  against  such  petition  entered  by  Messrs.  Ashton  &  Co., 
and  the  grounds  of  their  opposition  duly  lodged  at  the  council 
office  within  the  appointed  time.     On  the  11th  of  May  the 
petitioners  gave  notice  to  the  Messrs.  Ashton  that  the  Judicial 
Clommittee  had  appointed  the  16th  of  June  for  the  hearing  of    . 
sudi  petition.     On  the  evening  of  the  8th,  or  morning  of  the 
9th  of  June,  a  letter  was  sent  by  post  by  the  agents  of  the 
petitioners  to  the  agent  of  the  Messrs.  Ashton,  informing  him 
that  the  petitioners  would  not  proceed  with  their  petition,  but 
abandon  it     Considerable  costs  had  been  incurred  by  Messrs. 
Ajshton  preparatory  to  the  opposition  to  this  petition. 

Mr.  Hindmarsh  now  moved  (on  an  affidavit  of  these  facts 
and  that  on  the  15th  of  June  a  notice  of  this  motion  had  been 
duly  served)  for  an  order  directing  a  reference  to  the  regis- 
trar of  the  Judicial  Committee  to  tax  the  costs,  charges,  and  ex- 
penses of  Messrs.  Ashton,  of  and  incidental  to  the  opposing  the 
application  of  the  petitioners,  and  ordering  payment  thereof  by 
them. 

Their  lordships  considered  that,  under  the  15th  section  of  the 
3&4Will.4.  c.41.(a),  the  General  Privy  Council  Act,  they 
had  jurisdiction  to  entertain  the  application,  and 

Ordered  accordingly. 

Solicitor,  Benham. 

(a)  The  followW  is  the  section :  or  persons,  and  be  taxed  by  the 

Sect.  15.  And  be  it  enacted,  that  aforesaid  registrar,   or  such    other 

tbe  costs  incurred  in  the  prosecution  person  or  persons  to  be  appointed 

of  an^  appeal  or  matter  referred  to  bj  his  majesty  in  council  or  tne  said 

the  said  Judicial  Committee,  and  of  judicial    committee,    and    in    such 

such  issues  as  the  same  committee  manner  as  the  said  committee  shall 

shall  under  this  act  direct,  shall  be  direct 
paid  by  such  party  or  parties,  person 
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REGINA  V.  HARDEN. 


.       .  Coram  Loso  Campbelii  C.  J.,  Wiohtkam  J..  Eble  J., 

Bbnck.  and  Cbomptok  J. 

May  9.         -mg^ 

Whereastatoto  iVi  R.  PASHLEV,  on  a  former  day,  had  obtained  a  rule  nm 
1^  123.)  passed  ^^^  ^  mandamus  to  the  defendant^  the  judge  of  the  County  Court 
aabseqnenUyto  of  Cheshire,  holden  at  Northwich,  commanding  him  to  ifisoe 
95.,tbeCoimt7  execution  for  certain  costs  and  expenses  to  which  the  guardum 
Court  Act,  of  the  Northwich  Union  had  been  put,  in  causing  the  abatement 
toaaetheowB-  of  a  nuisance  under  the  11  &  12  Vict,  c  123. 
ers  or  occupiers      Jt  appeared  that  the  guardians  of  the  Northwich  Union  had 

of  premises  lo  ^ 

thecoantj        taken  proceedings  under  the  above  act,  and  had  obtained  an 
t^coite^     order  of  justices  for  cleaning  a  certain  ditch  of  which  a  Mr. 
expenses  in-      Holland  was  alleficed  to  be  the  owner.     Mr.  Holland  having 
tSnrabiic^^^'*   denied  that  he  was  owner,  refused  to  cleanse  the  ditch.  The  order 
bodies  in  tbe      not  having  been  complied  with,  the  guardians,  as  they  were  au- 
naisan^  1.     thorised  to  do  by  the  above  act,  caused  the  ditch  to  be  deansed, 
Btid,  tbat  the    and  a  summons  had  subsequently  been  taken  out  before  the  jub- 
had  jorisdic-      tices  at  petty  sessions,  to  enforce  the  payment  of  the  costs  and 
tion  to  try  an     expenses  the  guardians  had  been  put  to ;  but  the  justices  refueed 
cosu  and  ex-     to  make  an  order  on  Mr.  Holland  to  pay  them,  as  he  disputed 
^^^         that  he  was  the  owner  of  the  ditch.    The  guardians  then  brooght 
doing  so,  tbe      an  action  in  the  above  county  court  for  these  costs  and  expenses, 
poreal  bere^     which  came  on  for  trial  on  the  17th  of  November  last  before  a 
ditament  cama  jury ;  when  a  verdict  was  found  for  the  guardians  for  13L  I5s.\ 
^^     ^^       but  the  judge  of  the  county  court  doubting  his  jurisdiction,  in- 
asmuch as  the  title  to,  or  the  ownership  of  the  ditch  came  in 
question  at  the  trial  before  him,  refused  to  issue  execution  for 
the  amount,  and  this  rule  was  in  consequence  applied  for. 

Mr.  fFilles  and  Mr.  Holland  now  showed  cause.  l%e  de- 
fendant would  have  decided  that  he  had  no  jurisdiction  to  tij 
the  cause ;  but  he  was  informed  at  the  trial  that  Mr.  J.  Crmp((» 
had  held  at  chambers  (when  a  summons  for  a  prohibition  was 
applied  for  in  this  case),  that  the  title  to  the  ditch  did  not  oon^ 
in  question ;  but  that  was  not  so :  as  there  was  no  deciaon  on 
the  merits  by  that  learned  judge,  he  merely  ordered  the  csose 
to  stand  over  for  a  week.  It  is  clear  that  the  only  question  at 
the  trial  was  as  to  the  ownership  of  this  ditch,  and  that  was  tiie 
point  to  which  the  evidence  as  to  the  ditch  having  been  repaired 
by  former  occupiers  of  the  land,  and  their  having  claimed  thi^  j 
ditch  as  belonging  to  them,  was  directed.  If  that  be  so,  the  58th 
section  of  the  9  &  10  Vict,  c  95.,  which  provides  that  tbe 
county  court  shall  not  have  cognisance  of  any  action  in  whidi 
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the  title  to  any  corporeal  or  incorporeal  hereditament  comes  in        1858. 
question,  clearly  takes  thb  case  out  of  the  jurisdiction  of  the       Rbqima 
county  ooorty  and  this  rule  ought  to  be  discharged.  «> 

Mr.  PoBhtejfi  in  support  of  the  rule.  The  3rd  section  of  the 
11  &  12  Vict  c  123.  clearly  gives  the  county  court  jurisdiction 
in  this  case,  quite  independently  of  the  'ordinary  jurisdiction  of 
that  court  under  the  County  Court  Act.  That  section  enacts, 
"  that  wherever  any  such  order  for  cleansing,  &c,  or  for  removal 
or  abatement  of  any  nuisance  has  been  obtained,  all  costs  and 
expenses  reasonably  incurred  in  obtaining  such  order,  or  in 
carrying  the  same  into  effect,  shall  be  deemed  to  be  money  paid 
for  the  use  and  at  the  request  of  the  owner  or  occupier  of  the 
premises  in  respect  whereof  such  costs  and  expenses  shall  have 
been  incurred,  and  may  be  recovered  as  such  by  the  said  town 
coundls,  guardians,  &c.,  in  any  county  court,  civil  bill  court, 
or  (in  Scotland)  before  the  sheriff  or  magistrates,  or  justices  of 
the  peace ;  or  such  town  councils,  guardians,  &c.,  may,  if  they 
shall  think  fit,  recover  such  costs  and  expenses  before  two  jus- 
tices," &c  :  so  that,  by  the  express  terms  of  the  statute  under 
which  this  order  was  obtained  and  these  expenses  incurred, 
the  guardians  have  the  option  of  proceeding  either  in  the  county 
court,  or  before* two  justices  to  recover  their  expenses;  so  that 
even  if  the  ownership  of  this  ditch  did  come  in  question  in  thb 
case,  the  county  court  under  the  above  section  had  clearly  juris- 
diction to  decide  the  matter. 

LoBD  Campbell  C.  J.  It  seems  to  me,  that  although  the 
question  of  ownership  of  or  title  to  this  ditch  was  in  issue 
before  the  county  court,  the  3rd  section  of  the  11  &  12  Vict, 
c.  123.  orerrules  the  exception  in  the  58th  section  of  the 
County  Court  Act  (which  provides  that  that  court  shall  not 
have  cognisance  of  any  action  in  which  the  title  to  any  corporeal 
hereditament  shall  be  in  question),  and  in  express  words  gives  the 
county  court  jurisdiction  to  determine  who  is  the  owner  or  occu- 
pier of  the  premises  in  such  a  case  as  the  present,  and  to  order  such 
owner  or  occupier  to  pay  the  costs  and  expenses  incurred  by  the 
guardians,  or  the  other  public  bodies  enumerated  in  the  act. 
If  the  3rd  section  of  the  act  is  inoperative,  there  would  be  no 
mode  of  recovering  these  costs  and  expenses.  This  act  for  the 
amendm^it  of  the  law  with  respect  to  the  abatement  and  re- 
moval of  nuisances,  gives  new  powers,  and  also  expressly  pro- 
vides a  remedy  for  the  recovery  of  the  costs  and  expenses 
incurred  by  suing  for  the  same  in  the  county  court ;  and  I  am 
of  opinion  that  that  remedy  may  be  pursued  notwithstanding 
the  exception  in  section  58.  of  9  &  10  Vict  c.  95 
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WiGHTMAK  J.    I  am  of  the  same  opinion. 

Erle  J.  I  am  of  opinion  that  the  judge  of  the  county  ooait 
has  jariBdiction  to  try  whether  the  parties  have  a  right  to  sae 
before  him  or  not ;  and  that  in  such  a  case  as  the  present  he 
may  inquire  into  the  question,  whether  the  party  charged  with 
costs  and  expenses  under  this  act  is  owner  or  occupier  of  the 
premises  in  respect  of  which  the  claim  arises  ?  In  determining 
that,  no  doubt  points  of  difficulty  may  arise ;  yet,  although  there 
may  be  complicated  questions  in  some  cases,  that  does  not  ap- 
pear to  be  the  case  here.  This  action  was  brought  to  recover 
the  amount  of  costs  incurred  by  the  guardians  in  abating  this 
nuisance ;  and  by  the  act  which  has  been  referred  to,  an  express 
right  to  sue  for  such  costs  in  the  county  court  is  given.  I  am, 
therefore,  of  opinion,  that  this  overrules  the  exception  in  the 
prior  act  of  9  &  10  Vict,  c  95.,  which  defines  the  jurisdictioii 
of  the  county  courts,  and  that  this  rule  must  be  absolute. 

Cbompton  J.     I  am  of  the  same  opinion. 

Rule  absolute. 

Attorneys,  CoU;  and  Keightley  8f  Co* 


Bail  Coubt. 

June  11. 

A  rule  for  oo 
attachment 
will  be  made 
absolute,  al- 
though actual 
personal  ser- 
Tice  has  not 
been  effected, 
if  it  appears 
that  the  party 
was  aware  of 
the  rule  nisi 
having  been 
obtained,  and 
the  facts  are 
such  as  to 
afford  some 
evidence  that 
it  had  reached 
his  hands. 


RE  WILLIAM  FRANCIS  MORRIS  (AN 

ATTORNEY> 

Coram  COLEBIDOE  J. 

A.  RULE  had  been  made  absolute  after  cause  shown,  calling 
upon  William  Francis  Morris,  an  attorney  of  this  court,  to  paj 
a  sum  of  money,  or  deliver  up  certain  shares  in  a  gold  mining 
company.  Not  haying  obeyed  the  order,  a  rule  nisi  for  an 
attachment  was  obtained,  and  served  at  his  office  upon  a  penon 
who  was  there  at  the  time,  and  appeared  to  be  acting  as  his 
clerk.  Morris  was  himself  afterwards  met  and  told  of  the  nk 
nisi  having  been  obtained,  when  he  said,  that  if  he  could  see  t 
person  of  the  name  of  Todd,  he  would  settle  with  him.  The 
original  rule  had  been  obtained  by  Todd.  Several  applicatioaB 
had  been  made  at  his  office  to  know  if  he  had  been  there,  and 
had  received  the  rule ;  and  on  one  occasion  the  person  who  ap- 
peared to  be  acting  as  clerk  said,  that  he  had  been  there,  but 
that  he  had  no  time  to  give  him  the  rule.  The  copy  rule  w 
afterwards  sent  back  by  this  person  in  a  letter,  in  wfaidi  he 
stated  that  he  was  not  the  clerk  of  Mr.  Morris,  and  that  Mr. 
Morris  had  not  received  the  rule.  On  the  copy  rule  itself  was 
a  pencil  mark  under  the  date,  when  cause  was  to  be  shown. 
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Mr.  Lush  upon  these  fiicts  contended,  that  the  rule  must  be         1858, 
made  absolute,  on  the  ground  that  it  was  evident  that  the  rule   re  wiujAM 
had  got  to  the  hands  of  the  attorney. 


Coleridge  J.  I  think  this  rule  ought  to  be  made  absolute; 
and  I  cannot  help  saying,  that  I  think  it  is  a  pity  that  the 
courts  have  not  gone  to  this  extent  in  deciding,  that  where  it  is 
eyident  an  attorney  knows  of  a  rule  like  this  having  been 
obtained,  it  should  be  sufficient ;  but  they  have  not  done  so,  and 
we  must  see  in  this  case,  whether  there  is  not  sufficient  evi- 
dence of  the  rule  having  come  to  the  possession  of  the  party. 
I  am  satisfied,  if  this  case  were  to  be  decided  by  a  jury,  they 
would  say  that  there  was  sufficient  evidence  that  the  attorney 
knew  of  the  rule,  and  that  it  had  been  put  into  his  hands.  I 
think  there  can  be  no  doubt  that  the  rule  has  found  its  way  to 
the  proper  party.  I  break  no  rule,  therefore,  in  this  case  with 
regajrd  to  personal  service,  in  deciding  that  this  rule  ought  to  be 
made  absolute. 

Rule  absolute. 

Attorneys,  Handcock  Sf  Sharp. 


F&ANCIS 

mokbis  (an 
Attobmst). 


REGINA  t;.  THE  SADDLERS  COMPANY. 

Coram  CoL£Bil>G£  J. 

Mr  LUSHhsA  applied  for  a  rule  calling  upon  the  Saddlers 
Company  to  show  cause,  why  they  should  not  amend  their  return 
to  a  writ  of  mandamus^  and  pay  the  costs  of  this  application.  It 
was  made  under  section  62.  of  the  Common  Law  Procedure  Act, 
which  enacts  that  *^  if  any  pleading  be  so  framed  as  to  preju- 
dice, embarrass,  or  delay  the  fair  trial  of  the  action,  the  opposite 
party  may  apply  to  the  Court  or  a  judge,  to  strike  out  or  amend 
such  pleading,  and  the  Court  or  any  judge  shall  make  such  order 
i^pectiog  the  same,  and  also  respecting  the  costs  of  the  appli- 
cation, as  such  Court  or  judge  shall  see  fit"  (a)  The  writ  of 
mandamiu  was  to  compel  the  Saddlers  Company,  to  restore  Mr. 
Dimsdale  to  the  office  of  assistant  in  the  said  company,  to  which 
he  had  been  duly  elected.  It  set  out,  amongst  other  things,  the 
charter  of  Charles  II.,  by  which  the  company  were  incorporated 
under  the  name  of  the  corporation  of  the  wardens  and  company 
of  the  mystery  of  the  art  of  Saddlers ;  and  stated,  that  it  con- 


(a)  Some  doubt  has  ariBen  whe- 
ther this  act,  16  &  16  Vict.  c.  76., 
applies  at  all  to  proceedings  upon 


mandamus ;  but  as  the  learned  judge 
declined  to  decide  this  point,  we 
omit  this  part  of  the  argument 


Bail  ComcT. 

May  7. 

A  return  to  a 
mandamu8  first 
traverses  the 
general  allega- 
tions of  the 
writ,  then  it 
expands  those 
traverses  by 
showing  in  de- 
tail the  facts 
on  which  they 
are  to  rest — 
Hdd,  that  such 
a  mode  of 
pleading  was 
not  calculated 
to  prejudice, 
embarrass,  or 
delay  the  fair 
trial  of  the  case. 
Quarej  Does 
the  Common 
Law  Procedure 
Act  apply  to 
proceedings 
uponmon^imiis 
and  quo  iwir- 
ranto  f 
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sisted  of  four  wardens  or  keepers,  elected  annually,  and  twenty 
assistants,  who  held  their  office  for  life.  The  qualification  for 
being  elected  an  assistant  was,  that  he  should  be  one  of  the 
freemen  and  commonalty  of  the  company;  but  that  such 
assistant  was  removable  by  the  wardens  and  keepers  of  the 
company  for  ill  government,  ill  conduct,  and  any  other 
reasonable  cause.  It  then  went  on  to  aver  that  the  sud 
K.  Dimsdale  was  so  duly  qualified  and  duly  elected,  and  was 
afterwards  removed  without  reasonable  cause. 

The  return  stated  that  the  said  letters  patent  of  iDCorpontioa 
were  not  sufficiently,  fully,  and  truly  set  forth,  and  that  fivers 
material  points  were  omitted  {but  not  stating  in  what  retpfd 
the  said  letters  patent  were  not  truly  set  forth,  or  what  parts 
omitted)  ;  that  the  said  K.  Dimsdale,  although  a  fireeman'of  the 
company,  was  not  duly  qualified  to  be  elected  (but  not  statmg 
in  what  manner  he  was  not  duly  qualified)  $  that  the  sud 
El  Dimsdale  had  misconducted  himself,  and  was  not  duly  deeted 
or  entitled  to  hold  the  said  office,  and  that  there  was  just  and 
reasonable  cause  for  his  removal,  and  for  which  he  was  removed; 
and  that  he  had  ill  conducted  himself  in  his  office,  and  that  they 
did  not  wrongfully  remove  him  (without  setting  out  the  fads 
of  his  misconduct).  It  then  proceeded  to  state  in  detiul,  that  a 
bye-law  of  the  society  was  passed,  and  that  it  was  resolved  that 
no  person  who  was  bankrupt,  or  insolvent,  should  be  admitted, 
or  who  had  not  paid  his  debts  for  seven  years  previous  to  his 
admission ;  and  that  the  said  K.  Dimsdale,  at  the  time  of  his 
admittance,  falsely  and  fraudulently  represented  that  he  wis 
able  to  pay  his  creditors  20s»  in  the  pound;  and  that,  at  a 
meeting  of  the  wardens  and  aasLstants,  it  was  resolved  he  should 
be  removed.  [^Coleridge  J.  The  return,  in  fact,  says  that  he 
was  not  duly  qualified  or  duly  elected.]  It  was  contended  also 
that  the  office  being  a  freehold,  according  to  law  he  should  hare 
been  summoned  to  show  cause  before  removaL  A  rule  haviog 
been  granted, 

Mr.  fVtlles  now  showed  cause.  The  parts  of  the  return  oIh 
jected  to,  are  simple  traverses  of  the  facts  averred  in  the  mawla' 
mus,  and  therefore,  if,  in  framing  the  writ,  statements  hait 
been  introduced  of  too  vague  a  nature,  the  objection  should 
rather  come  from  the  defendants  than  Mr.  Dimsdale.  Aa  all 
these  averments  have  been  set  out  in  the  writ,  the  defendants 
have  a  right  to  traverse  them ;  and,  if  the  other  side  object  to 
them,  they  should  apply  to  strike  them  out  of  the  writ  of  sum- 
damus.  The  letters  patent  are  set  out  in  the  writ  with  mate- 
rial omissions ;  if  part  is  set  out,  they  are  bound  not  to  omit 
any  thing  material.     If  the  facts  are  with  Mr.  Dimsdale  in  thi^ 
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case,  he  will  have  no  difficidtj  in  trying  the  case  on  the  present 
return.  In  Lewis  v.  Parkes  {a),  which  was  an  action  by  an 
assignee  of  a  bail  bond,  the  declaration  stated  that  the  sheriff, 
by  an  indorsement  on  the  said  writing  obligatory,  duly  made 
and  sealed,  with  the  seal  of  the  said  officer  of  the  said  sheriff, 
assigned  the  said  writing  obligatory  to  the  said  plaintiff,  accord* 
ing  to  the  form  of  the  statute ;  it  was  held,  that  it  was  a  suf- 
ficient statement ;  and  Parke  B.  says,  <'  it  is  unnecessary  to 
go  into  minute  detail  where  it  is  matter  rather  of  evidence  than 
allegation.'* 

Mr.  Lush,  contrh,  relied  on  the  objections  urged,  on  applying 
for  the  rule,  and  referred  to  the  judgment  of  Lord  Mansfield  in 
Rei  V.  The  Toum  of  Liverpool  (ft^,  who  says, ''  It  is  certainly 
true,  that  where  an  amotion  is  returned,  the  return  must  set  out 
all  the  necessary  facts  precisely,  to  show  that  the  person  is 
lemoved  in  a  legal  and  proper  manner  and  for  a  legal  cause.  It 
is  not  sufficient  to  set  out  conclusions  only ;  they  must  set  the 
facts  themselves  out  precisely,  that  the  Court  may  be  able  to 
judge  of  the  matter :  and  so  it  is  also  as  to  the  cause  of  amotion ; 
this  must  be  set  out  in  the  same  manner  that  the  Court  may 
judge  of  it." 

Cur.  adv.  vulL 


1853. 


Reoika 

r. 

The 

S^DLERS 
COXPANT. 


CoLEBiDGB  J.  This  was  an  application  under  the  52nd  sec- 
tion of  the  Common  Law  Procedure  Act,  to  strike  out,  or  amend 
certmn  portions  of  a  return  to  a  writ  of  mandamus,  as  framed 
to  embarrass,  prejudice,  or  delay  the  fair  trial  of  the  cause.  A 
preliminary  inquiry  was  much  discussed,  whether  this  section  of 
the  act  applied  at  all  to  proceedings  in  mandamus :  it  may  be- 
come very  important  to  settle  that  question,  but  it  is  one  which, 
upon  consideration,  I  have  found  one  of  great  difficulty,  and  I 
do  not  think  that  it  ought  to  receive  unnecessarily  its  determi- 
nation in  this  court.  Now,  looking  at  the  pleadings  in  this  case, 
it  does  not  seem  to  me,  that  the  return  would  call  for  the  inter- 
ference of  the  Court,  under  the  section  referred  to,  supposing 
that  it  did  apply.  The  case  supposed  by  the  section  is,  that  of 
a  pleading  framed  so  as  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  suit ;  and  these  words  distinguish  it  from  cases  in 
which  a  pleading  might  have  been  specially  demurrable,  and  yet 
its  meaning  so  plain  in  substance,  and  its  object  so  fair,  that  the 
trial  may  be  had  on  it  without  prejudice,  embarrassment,  or  de- 
lay, even  if  the  pleading  be  technically  correct  in  form,  and  also 
not  open  to  a  general  demurrer;  yet  if  it  be  an  unfair  pleading. 


Judgment 
June  8. 


(a)  3  M.  &  W.  1S3. 


(b)  2  Burr.  723. 
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and  of  a  sort  to  prevent  or  impede  a  fidr  trial  of  the  merits^  the 
statute  has  given  the  Court  or  a  judge,  a  discretionary  power  to 
amend  or  strike  it  out :  in  effect  the  statute  says,  no  pleading 
shall  be  demurred  to  specially,  and  if  it  be  not  open  to  general 
demurrer,  yet  if  it  be  so  framed  as  to  prejudice,  embanmss,  or 
impede  the  trial,  it  shaU  be  open  to  amendment  or  exmon,  by 
the  judge,  or  court     The  present  return,  assumed  only  for  the 
purpose  of  the  argument  to  be  within  this  part  of  the  statute,  must 
be  tried  on  this  principle.     Now,  it  consists  of  two  diviBions; 
first,  it  traverses  in  terms  the  general  allegations  of  the  writ; 
then  it  expands  those  traverses,  by  showing  in  detail  the  (acts  on 
which  they  are  to  rest ;  altogether  it  discloses  the  whole  case  of 
the  defendants.    Now,  it  is  the  first  division  to  which  ezceptloa 
is  made :  thus,  for  example,  the  writ  having  alleged  that  the 
prosecutor  being  duly  qualified,  was  elected  an  assistant,  the 
return  says  he  was  not  duly  qualified  to  be  elected  each  as- 
sistant.    It  may  be  that  if  the  return  had  stopped  there, 
although  there  would  have  been  no  difficulty  as  to  form,  the 
prosecutor  might  have  necessarily  alleged  that  a  fair  trial  was 
prevented  or  embarrassed,  because  the  particular  in  which  it 
would  be  contended  he  was  not  duly  qualified,  had  not  been 
poibted  out  on  the  record ;  nor  could  he  tell  whether  the  jury 
would  have  to  consider  a  mere  want  of  qualification  in  fact,  era 
disqualification  resulting  in  law  from  &e  facts.     But  as  the 
return  goes  on  to  specify  all  the  circumstances,  it  seems  to  me 
the  difficulty  is  removed,  exactly  as  much  as  if  the  spedfication 
had  immediately  been  tacked  on  to  the  general  traverse.    The 
same  remarks  apply  to  the  allegations  of  ill  conduct^  just  cau^e 
for  removal,  and  denials  of  wrongful  removal,  or  wrongfully 
peeping  the  prosecutor  removed.    It  must  be  remembered  that 
we  are  not  discussing  a  question  of  pleading,  whether  deID^^ 
rable  generally,  or  specially.  If  the  objection  be  that  it  is  open  to 
^  general  demurrer,  the  case  does  not  fall  within  the  statute: 
then  the  opponent  should  demur,  else  he  deprives  the  other  side 
of  his  writ  of  error.  If  it  be  only  that  it  is  demurrable  speciallj* 
the  statute  has  taken  away  the  objection.     The  only  thing  to  be 
considered  is  the  fur  and  speedy  trial  of  the  dispute ;  and  in  this 
point  of  view,  taking  the  whole  return  together,  it  does  net 
seem  to  me  that,  so  far  as  I  have  gone,  the  objections  raised  are 
sustainable.     There  remains,  however,  one  particular  to  be  no- 
ticed.    The  mandamus  sets  out  in  the  usual  way,  at  great  length, 
the  charter  incorporating  the  Saddlers  Company;  the  return 
commences  with  the  allegation  that  several  portions  thereof  are 
omitted,  and  then  immediately  specifies,  that  it  is  provided  that 
every  election  of  an  assistant,  contrary  to  its  diruciiuns  and  re- 
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strictions  should  be  void  and  of  no  effect.  It  seems  to  me  this 
grows  out  of  sections  55  and  56.  of  the  act  (a) :  the  former  does 
away  with  profert ;  the  latter  enables  a  party  to  set  out  any 
part  of  a  document  pleaded  by  his  opponent  which  he  may  think 
material^  if  it  has  been  omitted ;  and  I  do  not  see  that  the  pro- 
secutor is  at  all  embarrassed  by  this  allegation  or  insertion ;  he 
is  not  caUed  upon  to  traverse  or  make  any  answer  to  it 

Rule  discharged. 
Attorneys,  Larighams  ;  and  Clarke, 

(a)  15  k  16  Vic.  c.  76. 


1853. 

¥ 

Rbqxka 

p. 

The 

Saddlers 

Company. 


REGINA  V.  THE  JUSTICES  OP  DERBYSHIRE. 

Coram  Colebidge  J. 

A  RULE  had  been  granted  to  show  cause,  why  a  mandamus 
should  not  be  issued  to  the  justicesr  of  the  county  of  Derby,  to 
enter  continuances,  and  hear  an  appeal  against  an  order  of 
justices.  The  order  was  made  on  the  25th  November,  1862, 
on  the  parish  of  Mangotsfield,  to  pay  certain  sums  of  money  for 
the  conveyance,  maintenance,  medicine,  clothing,  and  care  of  a 
lunatic  It  was  served  on  the  15th  February,  1853,  and  notice 
of  appeal  on  Glossop,  the  respondent  parish,  was  given.  The 
appeal  was  tried  at  the  Easter  Sessions,  at  Chesterfield,  in 
Derbyshire,  and  an  objection  taken  that,  under  the  11  &  12 
Vict.  e.  31.  s.  9.  (a),  notice  of  appeal  had  not  been  given  within 
the  time  required  by  that  statute. 

Mr.  Pickering  now  showed  cause.  This  case  has  been  decided 
by  Reg,  v.  The  Justices  of  Glamorganshire  (i),  where  Patteson  J. 
in  delivering  judgment  says,  *<  The  legislature,  when  enacting 
Btat.  11  &  12  Vict,  c  31.,  must  be  taken  to  have  been  aware, 
that  appeals  against  orders  for  maintenance  were  required  by 
law,  to  be  conducted  in  the  same  manner,  as  appeals  against 
orders  of  removal     Then,  that  law  remaining  unaltered,  and 


Bail  Court. 

JuM  11. 

An  appeal  mii8t 
be  nuule  toithin 
twenty-one 
days  from  the 
service  of  an 
order  for  tbe 
maintenance  of 
a  lunatic  upon 
^eoTerseersof 
a  pariah.  [11  & 
12  Viet  c.  SI. 
8. 9.  applied  by 
analogy  to 
orders  for 
maintenance  of 
lunatics.] 


(a)  ^  That  no  appeal  shall  be  al- 
lowed against  any  order  of  removal, 
if  notice  of  such  appeal  be  not  given, 
as  required  by  law,  within  the  space 
of  twenty-one  days,  afler  the  notice 
of  ehargeability  and  statement  of 
the  grounds  oi  removal  shall  have 
been  sent  bv  the  overseers,  or 
guardians  of  tne  removing  parish,  to 
tbe  overseers  or  guardians  of  the 
parish  to  which  such  order  shall  be 
directed,  unless  within  such  period 
of  twenty-one  days,  a  copy  of  4ibe 


depositions  shall  have  been  applied 
for  as  aforesaid,  by  the  last  men- 
tioned overseers  or  guardians,  in 
which  case  a  further  period  of  four- 
teen days,  after  the  sending  of  such 
copy  shall  be  allowed,  for  me  giving 
of  such  notice  of  appeal;  but  in 
such  case  no  poor  person  shall  be 
removed,  under  sucn  order  of  r^ 
moval  until  the  expiration  of  such 
further  period  of  fourteen  days." 
(b)  13  Q.  B.  561. 
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1853.        the  prooedure  upon  appeals  againat  oxdera  of  removal 
Rboina       amended,  it  seems  to  follow,  that  proceedings  upon  appeak 
V.  against  orders  of  maintenance  should   be  conducted  in  the 

JoBTxcEs  OF  amended  manner.^  The  ground  of  distinction  on  which  the 
Dbbbtbhibe.  other  side  rely,  is  immaterial  as  far  as  the  tMUidamus  is  con- 
cerned in  this  case,  viz.  that  notice  of  chargeabilitj  had  not 
been  served.  In  Reff.  y.  The  Inhabitants  of  Mhuter  (a)  Laid 
Campbell  says,  as  to  the  first  objection, ''  that  notice  of  diaige- 
ability  had  not  been  sent,  as  is  required,  where  a  pauper  is  to  be 
removed.  This  objection  foils,  because  the  regulations  relation 
to  orders  of  removal  are  not  applied  to  orders  for  muntenance 
of  lunatics,  although  the  regulations  relating  to  appeals  against 
th&  former  orders  are  applied  to  appeals  against  the  latter 
orders.  Now  the  requirement  of  a  notice  of  chargeability  is  t 
regulation  relating  to  removals,  and  not  to  appeals  agunst  re- 
movals. Also,  if  such  notice  were  necessary,  the  statement 
contained  in  the  examinations,  that  the  pauper  was  chaigesble, 
when  sent  to  the  asylum,  would  be  sufficient.  [Coleridge  i. 
When  do  you  count  your  twenty-one  days  from  ?]  The  statutes 
give  the  right  of  appeal  to  the  parties  aggrieved.  In  the  esse 
of  removals,  the  removal  is  the  grievance :  in  the  order  for  the 
maintenance  of  a  lunatic,  the  service  of  the  order  is  the  grJev- 
ance;  Reg.  v.  The  Recorder  of  IShrewsburg.  (jb)  [Coleridge  J- 
The  difficulty  I  feel  is  this,  that  you  are  transferring  to  the 
order  for  the  maintenance  of  a  lunatic,  the  provisions  of  an  set 
whidi  relates  to  orders  for  the  removal  of  the  poor :  you  wouU 
date  your  twenty-one  days  from  the  date  of  the  service  of  the 
order ;  you  are,  in  fact,  accommodating  the  provisions  of  that 
act  to  your  case,  or  creating  a  fresh  provision.  Have  you  anj 
authority  for  so  accommodating  and  transferring  the  section  of 
an  act?  there  is  no  particular  time  fixed  by  this  section  lor  tbe 
notice  to  date  from.]  It  is  submitted  that  the  cases  are  an- 
alogous. In  the  case  of  a  removal,  the  removal  is  the  griev- 
ance :  there  can  be  no  removal  without  notice  of  chargeability, 
and  therefore  the  statute  says,  the  twenty-one  days  shall  date 
from  the  notice  of  chargeability,  which  is  in  fact  thus  made  the 
grievance.  But  in  this  case,  not  the  notice  of  chargeabiHtj, 
but  the  service  of  the  order  for  maintenance,  is  the  grievance. 
Mr.  MansoHf  contrh.  Reg.  v.  Tike  Inhabitants  of  Mhuter{c\ 
does  not  decide  that  notice  of  chargeability  is  not  neoeesaiy. 
This  case  does  not  fall  within  the  letter  of  the  act  11  &  12  Yid. 
C.31.  s.  9.  Then  does  it  fall  within  the  spirit?  It  is  sub- 
mitted that  it  does  not.     The  parties  know  all  the  {acts  before 

(a)  14  Q.  B.  361.  (c)  Sma. 

(6)  Ant^,  49.,  S.  a  1  £.  &  B.  711. 
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they  are  called  on  to  answer  the  appeal.     Regina  y.  Hie  Re*        1853. 
corder  of  Shrewsbury  (a)  decides  only  that  a  pauper  cannot  be       Rboina 
removed  until  notice  of  chargeability  has  been  served.  <;. 

Cur.  adv.  vuU.  Jcstich"  op 
Coleridge  J.  This  was  a  rule  for  a  mandamus  to  the  justices  I>»hby8hibe. 
Df  the  county  of  Derby,  to  enter  continuances  and  hear  an  appeal  j"\^l 
igainst  an  order,  dated  25th  November,  1 852,  adjudicating  the  set- 
tlement of  Mary  Milson,  a  lunatic,  to  be  in  the  township  of  Man- 
^otsfield,  and  ordering  payment  to  one  of  the  overseers  of  Glossop, 
ind  the  treasurer  of  the  Glossop  Union,  of  certidn  sums  of  money 
x)r  the  conveyance,  maintenance,  medicine,  clothing,  and  care  of 
^he  said  Mary  Milson.  The  rule  was  argued  before  me  in  the 
Bail  Court  in  the  last  term,  and  it  appeared  that  the  appeal  had 
}een  dismissed  at  sessions,  on  the  ground  that  notice  of  appeal 
lad  not  been  given  in  due  time,  which  was  considered  to  be 
KTithin  twenty-one  days  from  the  service  of  the  order.  In  the 
;ase  of  an  order  of  removal,  sect  9.  of  11  &  12  Vict,  c  31. 
brbids  the  allowance  of  any  appeal,  unless  notice  be  given 
¥ithin  twenty-one  days,  after  notice  of  the  chargeability  and 
ttatement  o/  the  ground  of  removal,  shall  have  been  sent  by  the 
removing  parish,  to  the  parish  to  which  the  order  is  directed, 
inless  in  the  case  specially  provided  for  in  the  section.  In 
ihowing  cause  against  the  rule,  the  case  of  The  Queen  v.  The 
Justices  of  Glamorganshire  {li)  was  relied  on;  and  that  case 
^ould  be  precisely  on  all  fours  with  the  present,  but  that  there, 
the  appellant  parish  had  been  served  with  notice  of  charge- 
ibility  and  particulars  of  settlement.  In  the  present  case  that 
las  not  been  done,  and  it  was  urged  that  the  case  of  The  Queen 
r.  The  Inhabitants  of  Minster  (c)  decides,  that  it  is  not  neces- 
(arj,  on  the  ground  that  the  service  of  a  notice  of  chargeability 
s  a  regulation  relating  to  removal,  and  not  to  appeal  against 
'emovaL  As  therefore  the  removing  parish  had  not,  either  by 
leglect,  or  because  it  was  not  required  by  law,  sent  any  notice 
>f  chargeability,  it  was  contended  that  they  could  not  insist  on 
I  notice  of  appeal,  which,  if  required  at  all,  was  required  to  be 
served  within  twenty-one  days  from  the  service  of  the  notice  of 
chargeability.  The  judgment,  however,  in  The  Queen  v.  The 
Justices  nf  Glamorganshire  (d)  proceeds  on  the  supposition,  that 
ilthough  the  11  &  12  Vict  c.  31.  applies  to  appeals  against  orders 
for  the  maintenance  of  pauper  lunatics,  yet  having  been  framed 
originally  for  the  procedure  on  orders  of  removal,  a  strict  and 
literal  application  may  not  always  be  capable  of  being  made, 
and  therefore  that  an  adaptation  of  the  procedure  by  way  of 


i 


''a)  Supra,  (c)  Supra, 

]b)  Supra.  (d)  Supra, 

C.  L. — ^VOL.  I.  N  N 
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I65d.        analogy  will  be  Bufficient,  and  is  required.    When  tkeicfoie  a 
RsonfA       i^otice  of  chargeability^  or  statement  of  the  groonda  on  which  the 
V-  adjudication  of  the  settlement,  or  the  order  of  miuntoQance,  has 

JuBiTCBB  ov  ^^^  made  shall  be  servedy  the  twenty-one  days  within  whkji 
Debbtsbibk.  the  notice  of  appeal  shall  be  sent,  will  run  firom  the  day  of  tint 
service.  But  when  that  has  not  been  done,  the  service  of  the 
order  itself  seems  an  analogous  step  in  the  prooeeding,  from 
which  to  commence  the  twenty-one  days.  In  this  way  it 
seems  to  me,  that  the  intentions  of  the  legislature  in  passing  the 
8  &  9  Vict  c.  126.  &  62.  will  best  be  eflbcted,  that  "po- 
sons  appealing  or  intending  to  aj^ieal,  shall  be  subject  to  the 
same  obligations  in  aU  respects,  as  in  the  case  of  aa  ^peil 
against  a  warrant  of  removal."  These  words  are  very  general 
and  comprehensive ;  it  would  be  strange,  if  they  did  not  appir 
to  an  obligation  so  important  as  that  of  giving  notice  of  i^ipeaL 
And  it  seems  to  me,  that  tiiey  might  have  been  followed  with 
sufficient  closeness,  and  so  as  to  effectuate  the  object  of  the  statute, 
by  a  notice  given  within  twenty-one  days  from  the  service  of 
the  order.  I  cannot  therefore  say,  that  the  mi^strates  at  ses- 
sions decided  improperly,  and  consequently  the  nil^for  a 
damus  will  be  discharged. 

Rule  dischaiged- 
Attorneys,  Ridsdale  Sf  Craddock. 


Ex  parte  JABEZ  DAVIS,  (a) 

Bail  Covbt.  Coram  WiGHTMAN  J. 

The  Court  will  JV-llt.  JVILLE S  moYei  for  a  rule  £ot  ^  certi&rariy  to  remove 

not  grant  a  rale  Jnto  this  court  an  order  of  affiliation,  for  the  purpoee  of  being 

to'remo^e^*'  quashed.      The   affidavits  stated  the  following  &cts:  —  That 

order  of  affiiu-  j)avia  had  lived  with  his  father  and  mother  up  to  the  7th  of 

tion  into  this  .  ,.  -.  1^.1  f 

court  for  the  November,  1850,  when  he  went  to  Liverpool  for  the  purpose  (« 
C^S'^u^hed  ^^S  to  America.  He  sailed  from  Liverpool  on  the  1 1th  of  the 
without  an  affi-  Bomc  month  for  America,  where  he  remained  for  some  time* 
^to^ng^tSS'^the  ^^  continued  to  work  as  a  miner.  He  returned  to  England 
party  upon  on  the  4th  of  January,  1853 ;  when  he  learnt  from  his  father, 
orde™is  made  that  an  order  of  affiliation  had  been  made  upon  him  ih  hie  ab« 
M^not  the  sence,  for  the  support  of  an  illegitimate  child.     The  aummone 

chUd.  ^     *     was  left  on  the  15th  of  November,  1850,  (being  four  days  after 

his  departure  for  America),  at  his  father's  house,  which  leqoired 
him  to  appear  and  answer  the  complaint  of  the  mother  of  the 
child ;  but  at  the  time  of  the  service,  the  officer  was  infonned 
by  the  father  that  his  son  had  departed  for  America.    On  the 

(a)  Reported  by  G.  H.  Prentice,  Esq. 
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3rd  of  December  following^  the  joBtices  heard  the  caee,  and  made  18^3. 
inorderi  which  was  in  the  usual  form^  and  contained  a  state*  Ex  parte 
ment,  that  the  said  Jabez  Davis  had  been  duly  served  with  the  Jabm  Davu. 
said  fiummons,  Davis  also  stated^  that  he  was  not  aware  before 
be  left  England  of  anj  intention  on  the  part  of  any  one,  to  apply 
For  such  an  order ;  and  that  the  first  intimation  he  had  of  the 
proceedings,  was  on  his  return  to  England  in  the  present  year. 
Mr,  Wilks  now  contended  that  the  justices  had  made  the  order 
)n  a  supposition  that  had  turned  out  to  be  false,  namely,  that 
he  party  had  been  duly  served  with  the  summons.  The  mode 
)f  service  which  is  mentioned  in  the  order,  and  on  which  the 
ustices  proceeded,  has  not  taken  place.  [Wightman  J.  The 
tatute(a)  enacts,  that  the  summons  is  to  be  personally  served 
tpon  the  putative  father,  or  left  at  his  last  place  of  abode :  sup- 
K)6e  it  had  been  duly  served  by  leaving  it  at  his  last  place  of 
bode.]  Then  it  is  submitted  there  was  no  notice  at  all  in  this 
ase.  \Wightman  J.  You  must  show  that  leaving  it  at  his 
'ather*6  house  was  no  service,  on  account  of  his  being  out  of  the 
nrisdiction.]  In  Exparte  Janes  (A),  where  the  wrong  man  was 
erved,  it  was  held  no  good  service  of  the  summons.  This  man 
ad  been  at  Liverpool  some  time,  after  leaving  his  father's  house 
nd  before  starting  to  America.  [^Wightman  J.  If  he  goes  to  an 
ID,  that  would  not  do.  I  think  you  must  take  the  father's  house 
8  the  last  place  of  abode.]  The  importance  of  justices  not  pro- 
eeding  without  a  summons  is  laid  down  in  Blackstone's  Com- 
lentaries,  voL  iv.  p.  282.  (c)  "  The  process  of  these  summary 
[>nTictions,  it  must  be  ovirned,  is  extremely  speedy,  though 
be  courts  of  common  law  have  thrown  in  one  check  upon  them, 
7  making  it  necessary  to  summon  the  party  accused  before  he 
I  condemned.  This  is  now  held  to  be  an  indispensable  requi- 
te, though  the  justices  long  struggled  against  it,  forgetting 
3at  rule  of  natural  reason  expressed  by  Seneca : 

'  Qui  statuit  aliquid,  parte  inauditd  altera, 
.SSquum  licet  statuerit,  baud  sequus  fuerit  ;* 

rule  to  which  all  municipal  laws,  that  are  founded  on  the 
rinciples  of  justice  have  strictly  conformed;  the  Roman  law 
squiring  a  citation  at  least,  and  our  common  law  never  sufFer- 
ig  any  fact,  (either  civil  or  criminal),  to  be  tried,  till  it  has  pre- 
iously  compelled  an  appearance  by  the  party  concerned."  There 
re  several  cases  in  which  the  proceedings  have  been  set  aside, 
a  the  ground  of  their  being  fraudulent.  In  Ferguson  v.  il/a- 
m  (ef),  which  was  an  action  of  debt  on  an  Irish  judgment, 

(a)  7  &  8  Vict  c.  101.  «.  8.  (e)  21st  edit  by  W.  N.  Welsby. 

{h)  1  Low.  M.  &  P.  537.  (rf)  11  A.  &  E.  179. 

N  M   2 
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,  ^^^'  ,      and  to  which  Ihe  defendant  pleaded  that  he  was  never  arrested 

Ex  parte      upon^  OF  served  with,  or  at  any  time  had  any  notice  of  any  pro- 

Jabu  Davib,  cess  of  the  court  at  the  suit  of  the  plaintiff,  for  the  cause  of 

action  on  which  the  judgment  was  obtiunedi  nor  ever  appeared 
in  the  action  ;  it  was  held  a  good  defence.  \Wightman  J.  Doe? 
your  affidavit  state,  that  when  the  summons  was  left,  they  were 
told  he  had  gone  abroad  ?]  Yes ;  and  so  there' would  be  groond 
to  show,  that  a  fraud  had  been  practised  on  the  magistrates ;  aod 
the  affidavits  state  that  he  did  not  go  away  for  the  purpose  of 
evading  service.  [  Wigktman  J.  Does  he  swear  that  he  was 
not  the  father  of  the  child  ?]  There  is  no  statement  to  that 
effect. 

WiGHTMAN  J.  The  proceedings  on  the  face  of  them  are 
regular :  it  is  usual  in  such  an  application  as  this  to  show  yoa 
have  merits :  it  would  hardly  do  to  grant  you  a  rule  when  yoa 
make  no  affidavit  that  he  was  not  the  father  of  the  child. 

Bule  refused. 

Attorneys,  MiUer  ff  Horru 


NICHOLS  V.  TUCK  (a) 

Coram  WiGHTMAN  J. 
Baxl  Covbt. 

•Time  IS.  JJeBT  :  (the  various  counts  claiming  an  amount  exceeding 

b^OTe*^cato  ^^^^)     ^^^'    ^^"^ff*  ^^^  ^^  amount  exceeding  the  plaintiffs 

the  whole  de-  claim.     The  particulars  of  demand  limited  the  plaintiff's  chb 

Sit'S'a*^.  to  4/.  10*.  6A     At  the  trial  before  the  under^heriff,  the  de- 

offofan  fendant  proved  a  set-off.  exceeding  the  amount  claimed  by  the 

^Sw  ^  particulars  of  demand,  but  not  amounting  to  lOOi     The  plain- 

plaintilTs  tiff  therefore  claimed  a  verdict  for  nomimd  damages,  the  whde 

particulars  of  debt  in  the  declaration  not  having  been  answered.     The  case  d 

demand  J  if  Roche  V.   Champainib)   was  cited   as  an  authority,  and  the 

the  defendant  ,        ,      ./«  ,.           -■    i       .                «    i             •!•      /.       i        i  •  *•* 

piore  a  greater  under-sbenff  directed  the  jury  to  find  a  verdict  for  the  plaintiR 

SSa'diTft^  for  nominal  damages,  which  they  did,  viz.  one  fiirthing.    A 

the  plaintiff  to  rule  had,  on  a  previous  day,  been  obtained  on  behalf  of  the  de- 

prorJd  to  he  fendant,  calling  upon  the  plaintiff  to  show  cause,  why  the  verdict 

due  from  de-  should  not  be  set  aside,  and  a  new  trial  had. 

pUintiff,*Uien  Mr.  Hawkins  showed  cause.     If  this  had  been  a  judgment 

defendant  is  by  default,  the  judgment  would  have  been  for  lOOi,  but  cxcct- 

jadgment,  and  tion  would  have  issucd  for  the  sum  really  due.    There  is  no 

the  plaintiff 

▼erdict  for  no-  (**)  R«poJ^d  by  G.  H.  Prentice,  Esq. 

minaldamages.  W  ^  ^^ow.  &  L.  121.,  S.  C.  1  Exch.  10. 


THE  COMMON  LAW  REPORTS.  533 

plea  of  never  indebted  here,  which  would  make  a  difference.         1852. 

Rodgers  and  Another  v.  Maw  (a),  decides  that  the  effect  of  a  plea 

of  set-ofi^  is  to  reduce  the  plaintiff's  claim  pro  tanto.    Roche  v. 

Champain  (b)  is  similar  to  the  present  case.     The  aggregate  of 

the  sums  claimed  there  was  19/.  I0s.i  the  only  plea  a  set-off 

ror  5021 ;  the  particulars  of  demand  claimed  6/.  lOs.  for  monej 

lent     At  the  trial  before  the  under-sheriff  of  Middlesex,  the 

defendant  proved  a  debt  due  to  him  from  the  plaintiff  above 

SJL  lOs.,  upon  which  the  under-sheriff  directed  a  verdict  for  the 

lefendant*     The  Court  of  Exchequer  held  this  to  be  a  mis- 

lirection,  and  made  absolute  a  rule  for  a  new  trial.     [^fViffhtman 

J.     According  to  your4irgument,  the  plaintiff  would  be  entitled 

to  the  difference  between  100/.  and  the  sum  proved  by  the  de- 

iendant  as  set-off.]     It  is  submitted  that  the  plaintiff  is  enti- 

Jed  to  the  verdict,  though  he  cannot  issue  execution  for  more 

ihan  is  due.     In  Ford  v.  Beech  (c)  the  set-off  was  not  the  only 

)lea  on  the  record. 

Mr.  7.  Jones,  contrh.  The  object  of  giving  particulars  of  de- 
nand  is,  that  of  limiting  the  demand  and  proof.  In  Roche  v. 
Champain  no  regular  judgment  was  given.  In  Turner  v. 
Collins  (d),  which  was  an  action  of  debt  for  44/.  8«.,  the  de- 
fendant pleaded  payment  of  15/.  in  satisfaction,  &c.,  and  it  was 
leld  that  the  plea  was  good,  inasmuch  as,  since  Beg.  Gen.  Trin. 
Term,  1  Vict,  credits  given  in  the  particulars  of  demand  need 
lot  be  pleaded,  and  a  less  sum  than  the  debt  in  the  declaration 
night  with  credits  so  given  be  equal  to  such  debt.  \^fViffhtfnan 
T.  referred  to  the  opinion  of  Holroyd  J.  in  Arden  v.  Connett(e), 
vho  says,  "  In  the  old  form  of  declarations  of  debt,  the  contract 
itated  was,  that  A.  sold  to  B.  a  horse  for  a  particular  sum ; 
md  if  the  defendant  suffered  judgment  to  pass  by  default,  he 
sras  considered  thereby  to  acknowledge  that  the  whole  sum 
Bfas  due.*^  In  Thick  v.  T^ck  (J)  the  plea  of  set-off  was  less 
than  the  plaintiff's  claim,  but  there  were  other  pleas  besides 
the  plea  of  set-off 

W16HTMAN  J.  In  the  present  case  the  plaintiff  claims,  for 
several  counts  in  debt,  an  aggregate  sum  of  100/.;  but  this 
mm  is  not  binding  on  the  plaintiff,  and  he  may  recover  any 
mm  less  than  that  amount.  The  plea  of  set-off  is  equally 
general,  and  the  defendant  is  not  bound  by  the  exact  sum  stated. 
The  effective  part  of  the  plea  consists  in  the  allegation,  that  the 
let-off  exceeds  the  debt  of  the  plaintiff,  and  that  the  defendant 

(a)  4  Dow.  &  L.  66.,  S.  C.  15  M.         (d)  2  L.  M.  &  P.  99. 
k  W.  444.  (e)  5  B.  &  Al.  885. 

(6)  Supra.  (/)  5  M.  &  W.  109. 

(c)  11  Q.B.  842. 
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1868.        18  ready  to  eet-offi  and  allow  the  foil  amount*     The  pkintiff 
KicHOLs       insists  that  the  defendant  is  bound  by  the  sum  mentioned  in  the 
o.  declaration,  whilst  he  the  plaintiff  is  not.    Suppose  the  pkintiff 

''^**  had  proved  in  evidence  his  claim  at  4L  lOt.  6d.,  and  tbe  ^* 
fendant  has  proved  his  set-H>ff  at  the  same  amount ;  the  sums, 
whatever  they  may  be  on  either  side,  are  immaterial ;  and  the 
only  question  is,  whether  the  sum  proved  by  the  defendant 
exceeds  the  amount  proved  by  the  plaintiff:  in  neither  case  does 
the  true  sum  appear  on  the  record.  The  evidence  has  shown 
this,  and  proved  the  statement  in  the  defendant's  plea,  and  the 
rule  must  therefore  be  made  absolute. 

m  Kule  abeoliite. 

Attorneys,  Nichob  ^  Clark ;  and  CooL 


Ex  parte  The  KEY.  LIONEL  BULLER  (a) 

Coram  Wightman  J. 
Bail  Covxt.    -m  r 
jMne  13.       Mil  BRAMWELL,  Q.  C.  (with  him  Mr.  CrM\  applied fwa 

Semii€^  where  rale  to  show  cause,  why  a  mandamus  should  not  issue  to  tbe  pro- 
college  is  de-  ^o^  ^^^  fellows  of  King's  College,  Cambridge,  to  restore  the 
SuowiW  bt  a  ^^^'  Lionel  BuUer  to  his  fellowship  in  that  college.  The  affidavit? 
decision  of  the   stated  that  he  had  been  admitted  a  scholar  about  the  month  of 

bishop  leap-  the  coUege.  That  about  the  first  of  December,  1848,  he  wi^ 
rfSlec^Se'  summoned  by  the  provost  and  fellows  to  answer  a  charge  ot 
in  general  fraud  and  perjury.  At  this  meeting  official  copies  were  pro- 
proper  cmirse  duced  and  read  to  the  meeting,  of  the  answer  of  Mr.  Liooei 
^  ^^^^  ^^  Buller  to  a  bill  in  Chancery  recently  filed  agunst  him,  and  the 
to  compel  the  affidavits  in  support  of  the  bill ;  the  effect  of  which  depositions, 
bishop  to  hear  ^^^  ^jj^  evidence  received  from  witnesses,  and  of  the  plaintiffs 

the  appeal. 

affidavit,  was  in  direct  opposition  to  the  facts  and  circumstances 

deposed  to  by  Mr.  Buller.  The  meeting  unanimously  agreed, 
upon  hearing  this  evidence,  that  Mr.  Buller  should  be  sum- 
moned to  appear  on  the  5th,  to  answer  a  charge  of  fraud  and 
perjury.  That  he  appeared  at  this  meeting,  and  the  evidence 
was  then  read,  and  the  meeting  was  adjourned  until  the  19th. 
That,  at  this  last  meeting,  the  said  charge  of  firaud  and  perjuir, 
in  support  of  which,  at  the  previous  meetings,  the  answer  and 
depositions  filed  had  been  read,  was  abandoned ;  and  Mr.  Bailer 
was  by  the  provost  and  fellows  convicted  of  fraud  and  perjury 
**  per  evidentiam  facHi*  by  a  comparison  of  two  letters  written 
by  him,  and  his  answer  to  the  said  suit  in  Chancery.    That  he, 

(a)  Reported  bj  G.  H.  Prentice,  Esq. 
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previoua  to  the  meetingy  requested  the  provost  and  fellows  to  ^^^' 
allow  him  to  produce  witneaaea,  and  adduce  eyidenoe  in  hia  de-  Exparu 
fence.  That  he  requested  to  have  copiea  of  the  lettera  which  to^-  Liom* 
were  read  at  the  meeting  in  hia  absence,  or  to  see  them,  which 
was  refoaed  to  him.  That  about  the  23rd  day  of  December, 
1848,  Mr.  BuUer  appealed  against  thia  decision  and  expul- 
Bion  to  the  Biahop  of  Lincoln,  the  then  visitor  of  the  said  col- 
lege, and  that  he  waa  informed  hj  the  bishop,  that  the  said 
decision  of  the  provost  and  fellows  was  final  and  conclusive,  and 
that  no  appeal  lay  to  him,  (the  bishop,)  against  the  decision  of 
the  provost  and  fellows. 
The  statute  of  the  doUege  upon  which  the  provost  and  fel- 
ezemsed  their  power  is  intituled,  ''  Propter  quas  crimina 
et  delicta,  scholares  et  socii  a  dicto  coUegio  penitus  amoveri 
debent;"  by  which  it  is  enacted,  "quod  si  contrel  aliquem 
scholarium  vel  eociorum  dicti  nostri  Begalis  CoIIe^i  super 
hseresi,  simonia,  perfurio  manifesto,  furto  notabili,  homicidio 
Tolantario,  adulterio  et  incestu  notoriis,  atroci  percussione  socii 
▼el  scholaris  laesionem  enormem  inferente,  prassertim  pnepoeiti, 
yice-prsepositi,  alicujusve  decanorum  vel  bursariorum  doctoris 
vel  magistri  ipeius  nostri  Begalis  CoUegii,  vel  super  aliquo  alio 
erimine  eonnmiliter  enormi  vel  de  aliis  majoribas  criminibus,  aut 
quod  notorius  fornicator  ezistat,  aut  quod  conspirationes,  con- 
focderationes,  seu  pactiones  illicitas  infra  regnum  Angliae  .... 
velextri  contra  statum  dicti  Begalis  CoUegii  fecerit,  inierit, 
▼el  ipeas  fieri  procuraverit,  ipsasve  facientibus  vel  aliquam 
eonindem  dederit  aut  prsestiterit  consilium  auxilium  vel  favorem, 
sen  eiadem  interesse  pnesumpserit,  aut  aliquod  factum  hujusmodi 
perpetraverit,  per  quod  grave  damnum,  prsBJudicinm,  vel  scan- 
dalum  pnedicto  nostro  collegio  generetur,  vel  infaraia  oriatur  de 
eodem,  etpnemissa  vel  eorum  aliquod  public^  confessus  fuerit,  aut 
coram  pra^posito  dicti  Begalis  CoUegii,  assidentibus  sibi  vice- 
pneposito,  decanis  et  bursariis  ac  sex  aliis  sociis  senioribus  ejus- 
dem  Begalis  CoUegii,  per  testes  idoneos  praspositi,  vice-prs&positit 
et  aliorum  nominatorum  superius  judicio  approbandos,  vel  per 
facti  eddenUam  reus  manifest^  apparuerit,  ex  tunc  a  dicto 
Begali  Collegio  praesentis  nostne  ordinationis  et  statuti  vigore^ 
cujua  pubUcationem  loco  monitionis  legitimad  haberi  volumus, 
nulla  alia  praemissiooe  prasmissa  in  hoc  casu,  absque  ctytiscumque 
appettatianis  remedio  vel  querelas,  ipsum  perpetuo  exclusum 
et  privatum  fore,  ipso  facto  volumus,  statuimus  et  etiam  ordina- 
mus,  nulla  dicti  prsepositi  seu  alterius  cujuscumque  remissione, 
Beu  dispensatione,  in  hac  parte  sibi  quomodo  Ubet  valitura." 
Statute  65.  of  the  coUege  appointed  the  Bishop  of  Lipooln  in 
general  terms  visitor  of  the  coUege. 
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It  was  contended^  in  support  of  the  motion^  that  as  the  only 
offence  of  which  Mr.  BuUer  was  convicted  was  that  of  ^'mani- 
fest perjury,"  it  could  not  be  legally  proved  in  this  manner,  and 
reference  was  made  to  Russell  on  Crimes  and  Misdemeanors  {a)- 
where  it  is  sud,  that  '*  it  has  been  decided  in  a  recent  case,  that 
perjury  cannot  be  legally  .charged  and  assigned,  by  showing  tliat 
the  defendant  did,  on  two  different  occasions,  make  certain  de- 
positions contradictory  to  each  other,  with  an  averment  that 
each  of  them  was  made  knowingly  and  deliberately,  but  with 
out  averring  or  showing,  in  which  of  the  two  depositions  the 
falsehood  consisted."  Rex  v.  The  Bishop  of  Efy  (b)  was  ako 
referred  to.  Mr.  Buller  had  appealed  to  the  bishop,  who  said 
he  had  no  visitatorial  power,  quoad  lioc.  [  Wightnum  J.  re- 
quested Mr.  Bramwell  to  read  statute  65.  on  the  powers  of  the 
visitor.] 

WiGHTMAN  J.  The  powers  ^ven  to  the  bishop  are  genenL 
I  think  you  have  rather  made  a  case  for  a  mandamus,  to  compel 
the  bishop  to  hear  the  appeal  and  exercise  his  visitatorial  power. 
Perhaps  you  had  better  withdraw  this  motion,  and  try  another 
appeal  to  the  bishop. 

Motion  withdrawn  accordingly. 

Attorney,  W,  JR.  Turner. 


(a)  Vol.  ii.  p.  644. 
B.  &  A.  926. 

(b)  2  T.  R.  290. 


The  CABe  that  decides  this  point  is  Rex  r.  Harm^  5 


Bail  Goubt. 

Map  7. 

A  tingle  Jostiee 
has  not  power, 
to  issue  a  sam- 
mons  upon  the 
treasurer  or 
officer  of  a 
turnpike  road, 
when  the  turn- 
pike road  is 
out  of  repair. 
The  enactment 
6  &  6  Will  4. 
c  50.  s.  94.  ap- 
plies only  to 
highways. 


EEGINA  17.  THE  JUSTICES  OP  ST.  ALBANS,  (a) 

Coram  Coleridge  J. 

A.  BULE  had  been  granted  to  show  cause,  whj  a  certmari 
should  not  issue  to  remove  an  order  of  two  justices,  whereby 
they  convicted  the  clerk  to  the  trustees  of  a  turnpike  roadi  for 
having  neglected  to  repair  a  part  of  the  turnpike  road  in  the 
parish  of  Rickmansworth.  The  road  in  question  had  previooslj 
been  partially  repaired  by  certain  trustees  under  a  local  act,  aad 
the  parishioners  at  the  time  of  the  complaint,  had  full  powers  to 
carry  out  the  provisions  of  that  statute ;  but  as  a  portion  of  the 
road  out  of  repair  formed  part  of  the  turnpike  road,  proceedings 
were  taken  under  the  5  &  6  Will.  4.  c.  50.  s.  94.,  which  con- 
tains a  proviso,  *'  that  if  the  said  highway  so  out  of  lepair  is  > 
part  of  the  turnpike  road,  the  said  justices  shall  summon  the 
treasurer  or  surveyor,  or  other  officer  of  such  turnpike  road,an<J 
the  order  herein  directed  to  be  made  shall  be  made  on  nich 

(a)  Reported  by  G.  H.  Prentice,  Esq. 
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treasurer,  or  survejor,  or  other  officer  as  aforesaid,  and  the         1853. 
money  therein  stated  shall  be  recoverable  as  aforesaid."    The      ^R^^nfT' 
previous  part  of  the  section  enacts,  that  if  a  highway  is  out  of  v. 

repair,  a  justice  receiving  information  on  oath  may  summon  the  oi^.Am^S 
surveyor  of  the  parish,  or  other  person,  or  body  politic  or  cor- 
porate, chargeable  with  such  repairs,  to  appear  at  a  special 
Beaaons.  An  information  was  laid  in  the  present  case  before  a 
angle  justice  of  the  peace,  who  issued  a  summons  requiring 
ike  clerk  of  the  turnpike  road  to  appear  and  answer  the  inform- 
ation. He  accordingly  appeared  before  two  justices  sitting  in 
special  sessions  for  highways,  and  the  order  now  sought  to  be 
removed  was  made.  The  rule  to  show  cause  was  granted,  on 
the  ground  that  the  part  of  the  section  of  the  statute  above  re- 
ferred to,  doesnot  empower  a  single  justice  to  issue  a  summons 
m  the  case  of  a  turnpike  road,  but  only  applies  to  a  highway  out 
of  repair,  and  that  the  justices  had  no  power  to  convict,  and  that 
the  tolls  were  insufficient  for  the  repair  of  the  road. 

Mr.  Hawkins  and  Mr.  Codd  now  showed  cause.     The  section 
directs,  that  the  justices  are  to  make  an  order,  in  the  case  of 
a  highway  upon  the  surveyor  of  the  parish ;  and,  in  the  case  of 
a  turnpike  road,  upon  the  treasurer  or  surveyor.     In  this  case 
the  officer  appears  before  the  justices,  and  thereby  admits  that 
he  has  funds.     [^Coleridge  J.  How  do  you  bring  the  issuing  of 
the  sunmaons  by  a  single  justice,  within  the  proviso  of  sect.  94.? 
That  speaks  of  justices.      How  do  you  distinguish*  this  case 
ftom  George  v.  Chambers  f  (a)]      In  that  case  the  party  sum- 
moned did  not  appear.     It  is  submitted  that  the  officer  of  the 
turnpike  road  is  in  the  same  position  as  the  surveyor  of  high- 
ways.    [^Coleridge  J.  The  surveyor  can  always  refer  to  the 
parish  books  and  rates,  and  is  in  a  different  position  from  the 
officer  of  the  turnpike  road.     Is  it  not  necessary  to  inquire  first 
as  to  the  sufficiency  of  the  funds  for  the  repair  of  the  roads  ?] 
It  must  be  assumed  that  the  funds  were  sufficient,  but  it  is  im- 
material to  inquire  about  this,  as  the  4  &  5  Vict,  c  59.,  continued 
up  to  the  present  time,  was  expressly  passed  to  provide  funds. 
By  the  5  &  6  WilL  4.  c.  50.  s.  107.  the  c^h^orart  is  taken  away, 
and  sect  105.  gives  power  of  appeal  against  the  order  of  justices. 
The  justices  had  jurisdiction  to  a  certain  extent,  but  what  they 
did  was  not  such  an  excess  of  jurisdiction  as  would  entitle  the 
party  to  a  certiorari  ;  Reg.  v.  Hyde.  (A)    [  Coleridge  J.    There  was 
a  doubt  in  that  case  whether  there  was  an  excess  of  jurisdiction : 
the  terms  used  in  the  judgment  are  *'  clear  excess  of  jurisdic- 
tion."   If  Creorge  v.  Chambers  is  law,  the  justices  were  wrong 
in  convicting.] 

(a)  11  M.  &  W.  149.,  S.  C. ;  8  Dowl.  P.  C,  717. 
\h)  21  L.  J.  M.  C.  94. 
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1853.  Mr.  Bramwell,  Q.  C,  and  Mr.  fFells,  amtra,  were  not  called 

>      ^      > 
Bbqdia        npon. 

ov&r. Ii^M.      Coleridge  J.  I  Uiink  thia  role  must  be  made  aJbeolate,  as 

the  justioea  have  proceeded  npon  a  misunderBtanding  of  the  act 
of  Parliament.     The  whole  enacting  part  of  the  secticm  referred 
to,  which  18  not  in  the  Greneral  Turnpike  Act,  relates  only  to  the 
case  of  highways  being  out  of  repsdr,  and  orders  that  a  single 
justice  may  in  that  case  issue  a  summons  to  the  surveyor  of  the 
parish,  or  other  person  or  persons  chaigeable  with  such  repairs, 
and  directs  subsequent  proceedings  thereupon.     Then,  by  the 
proviso,  if  the  highway  is  a  part  of  the  turnpike  road,  *'  the  aaid 
justices  shall  summon  the  treasurer,  or  surveyor,  or  oth^  officer 
of  such  turnpike  road ; "  from  which  it  would  seem  clear  that  a 
single  justice  has  no  power  to  issue  the  summons.     The  sectioa 
does  not  say,  in  terms,. what  is  to  be  done  when  the  party  sum- 
moned appears,  but  *^  the  order  herein  directed  to  be  made  shall 
be  made  on  such  treasurer  or  surveyor,  or  &a,  and  the  money 
therein  stated  shall  be  recoverable  as  aforesaid ;  ^  that  is,  in  the 
same  manner  as  previously  enacted  for  a  public  highway ;  but 
nothing  is  said  of  the  subsequent  provisions  previously  made  for 
highways,  viz.  the  conviction,  or  the  first  order  to  repair,  bat 
they  may  make  an  order  for  payment  of  the  sum  necessary  for 
the  repairs.     Now  Chorge  v.  Chambers  has  decided,  and  I  think 
most  properly,  that  they  cannot  proceed  to  do  this  until  tfaey 
have  ascertained  the  condition  of  the  turnpike  funds ;  in  other 
words,  they  are  not  to  make  an  order  upon  the  turnpike  trustees 
when  there  may  be  no  public  funds.     The  order  is  not  to  be 
made  blindly,  when  no  public  funds  are  prodded :  but  it  is  said 
that  an  examination  into  their  sufficiency  is  to  be  presumed ;  but 
I  think  it  cannot     Is  then  the  certiorari  taken  away  in  this 
case?     I  think,  as  the  justices  proceeded  altogether  without 
jurisdiction  in  making  thb  order,  the  certiorari  ought  to  go  for 
the  purpose  of  bringing  this  order  before  the  Court  to  be  quashed. 

Bule  absolute. 
Attorneys,  Roche  |r  Plowman  ;  and  H.  Palmer, 
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REGINA  V.  DOWLING.  (a)  '      '     ' 

Coram  LoBD  Campbell  C.  J.  Wiohtman  J.,  Eble  J.,  and 

CbOMPTOK  J.  Bbnch. 

MMay  9. 
R.  GBIFFITS,  on  a  former  day,  had  obtained  a  rule  nisi  xheiud«eof  a 

for  a  mandamusy  commanding  the  defendant,  the  judge  of  the  county  court 
County  Court  holden  at  York,  to  issue  his  warrant  for  the  orde?Arr^ 
apprehension  and  committal  to  custody  of  an  insolvent  debtor  of  hearing  of  an 
the  name  of  White,  pursuant  to  1  &  2  Vict.  c.  110.  s.  96.  ^/rndCT^ 

The  matter  of  White's  petition  was  heard  in  the  County  i  &  2  Vict 

f*  1 10    fl  9fi 

Court  at  York,  before  the  defendant,  on  the  22nd  of  March,  ^^  io&  ii 
1852,  when  the  insolvent  was  adjudged  to  be  discharged ;  after-  ^'^^^  «•  ^^\ 
wards  a  rule  niii  for  a  rehearing  of  White's  petition  was  granted  the  insolvent 
by  the  defendant,  which  rule  was  made  absolute,  no  cause  being  °®^^^**g^ch  ^ 
shown.     A  copy  of  this  rule  was  served  upon  White,  but  he  rehearing,  he 
did  not  appear  before  the  Court  at  the  time  fixed  for  his  rehear-  ^^||^^'*to  ap- 
ing :  under  these  circumstances,  an  application  was  made  to  the  prehend  him. 
defendant  to  issue  his  warrant  under  1  &  2  Vict.  c.  110.  s.  96. 
to  apprehend  White,  who  was  stated  to  be  out  of  the  jurisdiction 
of  the  County  Court  at  York.     The  96th  section  of  1  &  2 
Yict  c  110*  provides,  ^^that  in  case  such  prisoner  shall  neglect 
or  refuse  to  appear  before  the  said  court,  or  commissioner,  or  jus- 
tices, according  to  the  order  for  rehearing,  a  copy  whereof  shall 
have  been  duly  served  upon  such  prisoner,  that  it  shall  be  lawful 
for  the  said  court  to  order  such  prisoner  to  be  apprehended,  and 
committed  to  custody  in  such  prison  as  the  said  court  should 
direct,  and  to  issue  its  warrant  accordingly,  and  to  cause  such 
prisoner  to  be  brought  up  for  examination  as  often  as  to  the  said 
court,  or  conunissioner,  or  justices,  should  seem  fit."   The  defend- 
ant, doubting  whether  he  had  jurisdiction,  declined  to  issue  the 
warrant,  and  this  rule  was  in  consequence  applied  for. 

Mr.  Bramwell  and  Mr.  C.  Pollock  now  showed  cause.  The 
decision  of  this  court  in  Exparte  Phillips  in  re  Clabbum  (A), 
that  the  Court  for  the  Belief  of  Insolvent  Debtors  in  London 
had  no  jurisdiction  to  order  the  rehearing  of  an  insolvent,  who 
had  been  discharged  by  the  judge  of  a  county  court  under  the 
10  &  11  Yict.  c.  102.  s.  2.,  will  probably  be  relied  upon  by  the 
other  side  as  an  authority  in  favour  of  the  present  application ; 
but  the  Court  in  that  case  expressed  an  opinion,  that  it  was  not 
necessary  for  them  to  decide  that  the  jurisdiction  to  rehear 
existed  in  any  other  tribunal    By  1  &  2  Yict.  c.  110.  s.  30.  it 

(a)  Reported  by  Edward  Sjkes,  Esq. 
(6)  2  E.  &  B.  192. 
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1853.        was  enacted^  ''  that  three  oommissionera  of  the  Iiiaolyent  Comt 
j^^fZ      should  severally  make  circuits^  and  that,  upon  sudi  piiaoneT's 
V.  appearance  before  one  of  the  commissioners  on  circuit,  it  should 

be  lawful  for  such  commissioner  to  make  all  such  orders  and  to 
give  all  such  directions,  and  to  do  all  such  matters  and  things 
requisite  for  the  discharging  or  remanding  of  such  prisoner,  &c., 
as  the  Court  for  the  Belief  of  Insolvent  Debtors  could  do  in  the 
matters  of  petitions  heard  before  it ;  and  that  in  every  matter 
to  be  heard  and  inquired  into  by  such  commissioner,  aocordmg 
to  the  provisions  of  that  act,  such  commissioner  should  have  the 
same  power  as  the  Court  for  the  Belief  of  Insolvent  Debtors 
would  have  therein,  if  the  same  were  heard  and  inquired  into 
by  the  said  court,  &cJ*    Then,  by  the  10th  section  of  10  &  U 
Vict.  c.  102.,  the  circuits  of  the  commissioners  are  abolished; 
and  by  it,  it  is  enacted  '*  That  the  county  court  to  which  snj 
petition  shall  be  referred  and  transmitted,  shall  have  and  possess 
the  same  power  and  authority  with  respect  to  ev^ry  such  peti- 
tion, and  shall  make  all  such  orders,  &c  and  do  all  such  matters 
and  things  requisite  for  the  dischar^ng  and  remanding  of  such 
prisoner,  and  otherwise,  respecting  sudi  prisoner,  &c.  as  the 
Court  for  the  Belief  of  Insolvent  Debtors,  or  any  commisdoner 
thereof,  might  do  in  the  matter  of  petitions  heard  before  such 
court  or  commissioner,  &cJ"    Under  the  old  law  if  an  insolvent, 
whose  petition  was  ordered  to  be  reheard,  neglected  to  appear  at 
the  time  fixed  for  the  rehearing,  the  Court  for  the  Belief  of 
Insolvent  Debtors  could  order  him  to  be  apprehended,  and  the 
messenger  of  that  court  could  apprehend  the  insolvent  any- 
where.     But  if  this  rule  is  made  absolute,  to  whom  is  the  wai^ 
rant  to  be  directed,  the  insolvent  being  out  of  the  jurisdiction 
of  the  county  court  ?    [Erie  J.     There  is  a  provision  in  the 
104th  section  of  the  9th  &  10th  Vict,  c  95.,  as  to  backing  a 
warrant  whereby  the  limited  jurisdiction  of  the  County  Court 
may  be  extended.]     Section  96.  of  1  &  2  Vict,  c  1 10.,  the 
clause  which  gives  power  to  rehear  the  matter,  expressly  enacts 
that  the  power  to  order  such  rehearing,  and  to  issue  a  warrant 
in  case  of  the  insolvent  not  appearing,  should  be  vested  in  the 
Court  for  the  Belief  of  Insolvent  Debtors.     No  power  is  given 
by  that  clause  to  the  commissioner  or  justices  to  order  such 
rehearing,  or  issue  such  warrant ;  and  this  was  the  law  down  to 
the  time  of  the  passing  of  the  10  &  11  Yict.  c  102.;  and  the 
10th  section  of  that  act  only  gives  the  same  powers  to  the 
judges  of  the  County  Courts  as  the  commissioners  of  the  In- 
solvent Court  had ;  and  if  there  is  power  to  issue  this  warrant, 
it  is  submitted  it  is  vested  in  the  Court  for  the  Belief  of 
Insolvent  Debtors,  and  not  in  the  judge  of  the  County  Court. 


THE  COMMON  LAW  KBPORTS.  541 

Wighiman  J.  The  terms  of  sect.  10.  of  10  &  11  Vict.  c.  102.  ^  1853. 
seem  more  general  than  the  words  used  in  sect.  30.  of  1  &  2 
Vict,  c  110.9  which  gave  powers  to  the  commissioners.  [Lord 
Campbell  C.  J.  There  are  the  general  words  that  the  judge  of 
the  county  court  should  have  the  same  power  and  authority  with 
respect  to  every  such  petition  as  the  Court  for  the  Belief  of  In- 
solvent Debtors,  or  any  conmiissioner  thereof,  had.]  If  this  rule 
is  made  absolute,  the  Court  should  say  to  whom  the  warrant 
was  to  be  directed,  so  that  it  might  be  legally  executed  out  of 
the  jurisdiction  of  the  county  court. 

Mr.  Griffits  in  support  of  the  rule.     In  the  case  of  Exparte 
Phillips  in  re  Clabburn  ;  the  Court  intimated  an  opinion,  that 
the  words  of  sect.  10.  of  10  &  11  Yict.  c.  102.,  conferring  JTiris- 
diction  on  the  county  court  judge  to  hear  the  petition  originally, 
appeared  wide  enough  to  comprehend  a  power  of  rehearing ;  and 
that  there  were  no  words  in  that  act  restricting  his  power  within 
the  limits  of  the  powers  exercised  by  the  commissioners.     The 
matter  of  Whitens  petition  was  heard  in  the  county  court,  and 
in  such  case  the  Court  have  decided  that  there  was  no  power 
in  the  Court  for  the  Belief  of  Insolvent  Debtors  to  order  a 
rehearing.     If  such  power  exists  anywhere,  and  it  is  improbable 
that  the  legislature  intended  to  abolbh  it,  it  must  be  in  the 
county  court    By  sect.  10.  of  10  &  11  Vict.  c.  102.  the  judge  of 
the  county  court  has  the  same  power  and  authority  as  the  Insol- 
vent Court  or  a  commissioner  of  that  court  had  before  that  act 
passed.    If  the  judge  of  the  county  court  has,  as  is  submitted, 
the  same  power  as  the  Court  for  the  Belief  of  the  Insolvent 
Debtors  (which  has  a  general  jurisdiction)  would  have  had  if 
this  petition  had  been  heard  there ;  that,  would  give  the  judge  a 
general  jurisdiction  also,  and  there  would  be  no  difficulty,  as 
to  whom  the  warrant  should  be  directed.     When  the  petition 
18  transmitted  to  the  county  court,  that  invests  the  cx)unty  court 
with  all  the  powers  of  the  Insolvent  Debtors'  Court  in  London. 
There  can,  it  is  submitted,  be  no  difficulty  as  to  whom  the  war- 
rant should  be  directed,  for  the  33rd  section  of  the  9  &  10  Vict. 
c.  95.  enacts  "  that  the  high  bailiffs  of  the  county  court  shall, 
by  themselves  or  by  the  bailiffs  appointed  to  assist  them,  serve 
all  the  summons  and  orders,  and  execute  all  the  warrants,  pre- 
cepts, and  writs,  issued  out  of  the  court." 

Lord  Campbell  C.  J.  The  question  is,  whether  the  judge 
of  the  county  court  had  power  to  order  a  rehearing  of  the 
matter  of  this  insolvent's  petition  ?  I  think  that  he  had  that 
power,  and  that  by  the  10th  section  of  10  &  11  Vict.  c.  102. 
he  was  invested  with  the  same  authority  as  was  before  ex- 


DOWUHO. 
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1853.        eicised  by  the  Court  for  the  Relief  of  losolyent  Debtors. 
H^'j^^        TheOj  if  he  had  power  to  order  such  rehearing,  I  am  of  opimon 
V.  that  he  had  authority  to  do  what  was  requiate  for  the  exercise 

of  that  power,  and  that  he  could  kwfully  iffiue  his  warrant  to 
apprehend  the  insolvent,  and  compel  his  attendance  before  him 
for  the  purpose  of  such  rehearing.  I  give  no  opimtm  whether 
this  warrant  can  be  executed  out  of  the  jurisdiction  of  the 
county  court ;  but  it  seems  to  me  that  no  peril  will  be  incorred 
by  the  judge  of  the  county  court  in  issuing  this  warrant,  be- 
cause, according  to  our  opinion,  he  has  l^al  authority  to  issue 
it.  It  is  not  necessary  for  the  C!ourt  to  comment  upon  the 
various. and  perplexing  enactments  which  have  been  lefemd 
to  by  counsel,  as  I  think  we  can  come  to  a  satisfiu^tory  con- 
clusion without  doing  so. 

WiOHTMAN  J.  I  am  of  the  same  opinion*  The  words  of 
the  10th  section  of  10  &  11  Vict  c  102.  seem  to  me  quite 
large  enough  to  invest  the  judge  of  the  county  court  with 
authority  to  issue  this  warrant  The  terms  of  sect.  10.  of  diat 
act  differ  most  materially  from  those  of  sect.  30.  of  1  &  2  Vict 
c  110.  I  think  that  the  rule  should  be  absolute  in  its  terms, 
without  our  expressing  any  opinion  as  to  whether  the  warrant 
can  be  executed  out  of  the  jurisdiction  of  the  county  court  in 
question. 

£ble  J.  I  am  of  the  same  opinion.  At  the  time  of  the 
passing  of  l&2yict.  c  110.,  the  Court  for  the  Selief  of 
Insolvent  Debtors,  the  commissioners  on  drcuit,  and  the  jus- 
tices, were  three  well  known  tribunals.  Down  to  the  time  of 
the  passing  of  10&  11  Vict  c.  102.  the  power  to  order  a  re- 
hearing was  vested  in  the  Court  for  the  Belief  of  Insolvent 
Debtors;  but  I  think  the  words  of  sect.  10.  of  that  act  are 
sufficiently  wide  to  give  the  county  court  jurisdiction  in  this 
case. 

Cromptok  J.  I  quite  agree  that  the  question  is,  whether 
an  order  for  rehearing  can  be  made  by  the  judge  of  the  countj 
court ;  for  if  he  has  power  to  order  a  rehearing,  the  power  to 
enforce  it  follows.  I  am  not  prepared  to  diff^*  from  the 
opinions  expressed  by  the  rest  of  the  Court,  although  I  did  not 
at  first  come  to  the  same  conclusion. 

Rule  absolute  for  the  judge  of  the  county  court  to 
issue  his  warrant  according  to  the  statute. 

Attorneys,  Sushworth  ;  and  Sye. 
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REGINA  V.  THOMAS  GEORGE  CORBETT,  ESQUIRE, 
AND  ANOTHER,  THE  LORD  AND  STEWARD 
OF  THE  MANOR  OF  THORPE-HALL,  IN  THE 
COUNTY  OF  SUFFOLK,  {a) 

Coram  LoBB  Campbell  C.  J.,  Eble  J.,  and  Cbomptok  J.        Qusbb's 

Tt/F  BbMCJL. 

lu.ANDAMUS  to  the  defendants,  reoiting  {inter  alia)  that       AprUiy, 
William  Row,  deceased,  was  seised  of  certain  copyhold  mes-  Where  an  ese- 
saages,  lands,  &c,  parcel  of  the  said  manor,  to  which  he  had  power  of  sale, 
been  duly  admitted,  and  had  paid  all  fines  and  rents,  and  per-  ^»" beenby 
fonned  all  services  in  respect  of  the  said  hereditaments  and  mitted  to  a 
premisea     That  the  said  William  Row  by  his  will,  bearing  ^^^^^J^ 
date  3rd  December,  1840,  directed  his  executors,  Benjamin  Hon  ^  the 
Gall,  George  Gall,  and  George  Row,  to  make  sale  and  dispose  ^^'^^^| 
of  all  and  every  his  copyhold  messuages,  lands,  &c.,  and  to  to  the  lord  on 
convey  the  same  by  bargain  and  sale  to  the  purchaser  thereof,  ^^  subse^*^"' 
or  as  he  or  they  should  direct  or  appoint ;  and  declared  that  if  his  quentiy  be- 
6on  Greorge  Row,  one  of  the  said  executors,  should  be  desirous  chiuer  of  £e  ~ 
of  purchasing  all  or  any  part  of  his  said  copyhold  messuages,  estate  under 
lands,  &c,  by  valuation  to  be  made  in  the  usual  and  customary  the  wiU,  he 
way,  it  should  be  lawful  for  him  so  to  do,  notmthstanding  his  ^  ^^^  ^der  tt 
being  thereby  appointed  one  of  the  executors  of  the  said  will ;  to  the  use  of  a 
and  that  the  said  Benjamin  Gall  and  Geoige  Gall,  and  the  ^SSSffc^ing 
survivor  of  them,  were  thereby  fully  authorised  and  empowered,  admiued  as 
ordered,  and  directed  to  convey,  release,  bargain,  and  sell,  or  *PI^"^*®®- 
otherwise  assure  all  and  every  such  part  or  parts  of  his  said 
copyhold  messuages,  lands,  &c«  to  his  said  son  George  Row, 
his  heirs  and  assigns,  or  as  he  or  they  should  direct  or  appoint. 
That  the  said  William  Row  died  seised  of  the  said  copyhold 
hereditaments  and  premises  on  the  3rd  April,  1845,  without 
having  altered  or  revoked  his  said  will  so  far  as  it  related  to 
the  said  copyhold  hereditaments  and  premises.     That  upon  the 
death  of  the  said  William  Row,  his  said  son,  the  said  George 
Row  was,  at  a  court  holden  for  the  said  manor  of  Thorpe-Hnll 
on  the  16th  April,  1846,  duly  admitted,  according  to  the  custom 
of  the  said  manor,  to  the  said  copyhold  hereditaments  and  pre- 
Tnises  of  which  the  said  William  Row  died  seised  as  aforesaid, 
to  hold  the  same  to  the  said  George  Row  for  the  intents  and 
ptirposes  declared  thereof  by  the  said  will  of  the  said  William 
Row,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
directions,  and  declarations  in  the  said  will  contained  of  and 
concerning  the  same,  according  to  the  custom  of  the  said  manor, 
at  the  will  of  the  lord,  and  paid  the  sum  of  90/.  as  a  full  fine ; 

(a)  Reported  by  R.  J.  Corner,  Esq. 
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1853.  that  is  to  say,  a  fine  to  the  same  amoant  as  if  the  said  Geoige 

Rbgina  ^w  had  been  admitted  to  an  estate  in  fee  simple  in  the  said 

V,  copyhold  hereditaments  and  premises,  and  also  the  further  sum 

GsoBOB  Cor-  ^^  ^'*  ^'*  ^^^  steward's  fees,  costs,  and  chaises  npon  such  ad- 

BBTT,E0QuiBs,  mission.     That  the  said  George  Row  being  desirous  to  become 

THE  Lord  the  purchaser  of  part  of  the  copyhold  premises,  parcel  of  tbe 

AND  SnewARo  gaij  manor,  of  which  the  said  William  Row  died  seiflcd  as 

OFTHSllAMOR        n  • 

OF  Thorpe-    aforesaid,  the  other  executors,  in  accordance  with  the  powers 
CoTO^  OF*  ^^^  provisions  in  the  said  will  contained,  caused  the  same  to  be 
Suffolk.      valued  at  the  sum  of  320/.,  and  the  said  George  Row  agreed 
with  the  other  executors  to  purchase  the  same  for  that  sum; 
and  thereupon,  by  indenture  of  the  10th  April,  1852,  the  eaid 
Benjamin  Gall  and  George  Gall  bargained,  sold,  remised,  re- 
leased, and  for  ever  quit-claimed  the  same  unto  the  said  George 
Row,  his  heirs  and  assigns,  to  hold  the  same  unto  and  to  the 
use  of  the  said  George  Row,  his  heirs  and  asdgns,  for  ever,  at 
the  will  of  the  lord  of  the  said  manor,  by  copy  of  court  roll, 
according  to  the  custom  of  the  said  manor,  and  by  and  under 
the  rents,  suits,  and  services  therefore  due  and  of  right  accus- 
tomed, freed  and  discharged  of  and  from  the  trusts  of  the 
said  will,  which  deed  of  bargain  and  sale  was  afterwards  duly 
enrolled  by  the  steward  of  the  said  manor  according  to  the 
custom.     That  the  said  George  Row  being  desirous  of  sur- 
rendering the  said  copyhold  hereditaments  and  premises  out  of 
court  by  way  of  mortgage  to  the  use  of  the  said  Benjamin  Gall 
and  George  Gall,  and  of  haying  such  surrender  enrolled,  did 
cause  application  to  be  made  to  the  steward  to  take  and  accept 
and  to  enrol  such  surrender,  according  to  the  custom  of  the 
manor,  but  that  the  steward  refused  to  receive  such  surrender 
contrary  to  the  custom  of  the  manor.     The  writ  then  com- 
manded the  defendants  to  accept  and  receive  such  surrender 
from  the  said  George  Row,  and  to  enroll  the  same  according  to 
the  custom  of  the  manor,  or  to  show  cause  to  the  contrary. 

The  return  alleged,  that,  according  to  the  custom  of  the  manor, 
whenever  a  power  is  given  by  the  will  of  any  copyhold  or  cus- 
tomary tenant  to  his  executor  or  executors,  or  other  person^  to 
sell  and  convey  any  lands  or  hereditaments,  copyhold  of  the  said 
manor,  of  which  he  or  she  may  happen  to  die  seised,  to  any  pur- 
chaser thereof,  then  and  in  such  case  it  is  usual  and  customarr 
for  the  lord  or  lady  of  the  manor  (after  the  death  of  such  tes- 
tator, and  after  a  presentment  has  been  duly  made  by  the 
homage  of  the  said  manor  at  a  customary  court  duly  holden  id 
and  for  the  said  manors  after  such  death,  and  after  a  proclamation 
for  the  ne:ft  customary  heir  or  heirs  of  such  testator,  or  for  anv 
other  person  or  persons  claiming  or  seeking  to  be  admitted  to 
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snch  lands  or  hereditaments,  to  come  in  and  clidm  the  same,  and         1853. 


V       .       » 


to  be  admitted  thereto,  has  been  duly  and  according  to  the  cus-       r^SinT 
torn  of  the  manor  made  at  8u6h  customary  court,  and  also  at  v* 

two  sacceeding   customary   courts   duly   holden   for  the   said   geome*Cor- 
manor)  to  enter  into  such  lands  or  hereditaments,  and  to  seize  bett,E8quirb, 
the  same,  and  the  rents  and  profits  thereof,  into  his  or  her  own      the  Lord 
hands,  until  such  next  customary  heir  or  heirs  of  such  testator,  ^'^  Steward 

_  ,  •'  OF  THE  Manor 

or  some  other  person  claiming  or  seeking  to  be  admitted  to  such    of  Thorfe- 
lands  or  hereditaments,  shall  claim  to  be  admitted  thereto,  unless   ^J^  ™  ™* 

'  CODNTT  OF 

3UCA  next  customary  heir  or  heirs  of  such  testator,  or  such  other  Suffolk. 
person  claiming  or  seeking  to  be  admitted  to  such  lands  or  here- 
iitaments,  should,  after  the  death  of  such  testator,  and  either  be- 
bre  such  third  proclamation  as  aforesaid,  or  at  and  during  the 
nistomary  court  in  which  such  third  proclamation  should  so 
lappen  to  be  made  as  aforesiAd,  claim  to  be  admitted  as  tenant 
•r  tenants  to  the  lord  or  lady  of  the  said  manor,  of  and  in  such 
mds  or  hereditaments,  according  to  the  custom  thereof.  That 
rhenever  any  such  power  as  aforesaid  is  so  given  by  any  such 
ist  will  and  testament,  and  such  next  customary  heir  or  heirs 
f  such  testator  as  aforesaid,  or  such  other  person  should,  after 
te  death  of  such  testator,  and  either  before  or  after  such  due 
resentment  of  his  or  her  death  as  aforesaid,  and  before  any 
Lecution  of  such  power  by  such  executor  or  other  person 
aim  to  be  admitted  as  tenant  or  tenants  to  the  lord  or  lady  for 
ie,time  being  of  the  said  manor,  of  and  in  such  lands  or  here- 
taments,  then  and  in  such  case  it  is  usual  and  customary  in  the 
id  manor  for  the  lord  or  lady  thereof  for  the  time  being  to  ad- 
it such  next  customary  hdr  or  heirs  of  such  testator  as  afore- 
id,  or  some  or  one  of  them,  or  such  other  person  so  claiming 
seeking  to  be  admitted  as  last  aforesaid,  to  hold  the  same  for 
3  intents  and  purposes  declared  thereof  by  such  will,  and  with, 
dcr,  and  subject  to  the  powers,  provisoes,  directions,  and  de- 
rations in  such  will  contained  of  and  concerning  the  same, 
lat  upon  and  after  such  admission  as  last  aforesaid  it  is  usual 
1  customary  in  the  said  manor  for  the  lord  or  lady  thereof  for 
i  time  being  ;  and  such  lord  or  lady  is  thereupon  and  there- 
er  fully  entitled,  according  to  the  custom  of  the  said  manor, 
demand  and  have  of  and  from  such  next  customary  heir  or 
rs,  or  of  and  from  such  other  person  so  admitted,  a  full  fine, 
ording  to  the  custom  of  the  said  manor ;  that  is  to  say,  a  fine 
the  same  amount  as  if  such  next  customary  heir  or  heirs  of 
h  testator^  or  such  other  person,  had  been  admitted  to  an 
ite  in  fee-simple  of  and  in  such  lands  and  hereditaments, 
at  upon  and  after  such  admission  as  last  aforesaid  it  is  also 
al  and  customary  in  the  said  manor  for  the  steward,  and 

\  L. — ^YOI-.  I.  0  0 
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1853.         such  steward  is  fuUj  enlitledf  according  to  the  cuBtom  of  the 

Beoina       manor,  to  demand  and  have  of  and  from  such  next  customaiy 

V.  heir  or  heirs  of  such  testator  as  aforesaid,  or  of  and  from  such 

George  Cor-   Other  person  SO  admitted  as  last  aforesaid,  the  same  steward's 

BBTT^EsQuiRE,  fges,  costs,  Bud  charges  as  the  said  steward  would  have  been  en- 

»j»jj  A.NOTHERa 

THE  Lord      titled  to  if  such  next  customary  heir  or  heirs  of  such  testator,  or 
AKD  Steward  g^jij  other  person  so  admitted  as  last  aforesaid  had  been  ad- 

OF  THE  Manor       .  "^  ./..i«:i-  iij         ji_ 

OP  Thorpe-    mitted  to  an  estate  m  fee-sunple  of  and  m  such  lands  and  here- 
Hall,inthb   (jitaments.     And  that  whenever  after  such  executor  or  other 

County  o»  .  .     ,  ... 

SuFFoxjL.  person  in  such  will  in  that  behalf  named  as  aforesaid*  in  exercise 
and  execution  of  such  power  so  entrusted  to  him,  her,  or  them, 
hy  and  under  such  will  as  aforesaid,  duly  and  according  to  the 
custom  of  the  said  manor,  shall  have  appointed  such  lands. or 
hereditaments  to  any  purchaser  thereof,  and  such  purchaser  shall 
have  duly  tendered  any  customary^conveyance  to  the  steward  of 
the  said  manor  for  enrolment,  and  the  same  shall  have  been  ac* 
cordingly  duly  entered  upon  the  court  rolls  of  the  said  manor  by 
such  steward,  then  and  in  such  case,  and  according  to  the  custom 
of  the  said  manor,  such  purchaser  is,  and  upon  such  enrolment  as 
last  aforesaid,  thereby  becomes  fully  entitled  to  be  admitted 
tenant  to  such  lord  or  lady  of  the  said  manor,  of  and  in  socb 
lands  or  hereditaments,  whether  before  such  enrolment  of  such 
conveyance  any  such  customary  heir  of  such  testator,  or  soch 
other  person,  shall  or  shall  not  have  been  admitted  to  such  lands 
or  hereditaments,  copyhold  of  the  said  manor,  before  and  in  de- 
fault of  any  execution  of  such  power  as  aforesaid.  That,  aoooid- 
ing  to  the  custom  of  the  said  manor,  all  lands  or  hereditaments, 
copyhold  of  the  said  manor,  are  holden  of  the  lord  or  lady,  by 
the  respective  tenants  thereof,  by  and  under  the  gavel-kind 
tenure.  That,  at  the  time  of  the  death  of  the  said  William 
Bow,  he  left  three  sons,  who  were,  according  to  the  custom  of 
the  manor,  and  according  to  the  customary  tenure  of  gavel- 
kind, the  next  customary  heirs  of  the  said  testator  of  and  in  the 
said  lands  and  hereditaments.  That,  at  the  time  of  the  admis- 
sion of  the  said  George  Row,  as  in  the  writ  mentioned,  no  sale 
had  been  effected  in  pursuance  and  execution  of  the  power  in 
the  will  of  the  testator  contained,  of  all  or  any  portion  of  the 
said  hereditaments  and  premises.  That,  since  the  execution,  of 
the  said  power,  and  since  the  date  of  the  said  bargain  and  sale 
to  the  said  George  Kow,  he  had  not  claimed  to  be  admitted 
tenant  to  the  lord  of  the  said  copyhold  hereditaments  and 
premises,  nor  had  he  at  any  time  since  the  execution  of  the 
said  power,  or  since  the  date  of  the  said  deed  of  bargain  and  sale 
to  him,  paid,  or  offered  or  tendered  to  pay,  to  the  lord  any  nam 
or  sums  of  money  whatsoever,  as  and  by  way  of  a  fine  or  other- 
wise, for  or  in  respect  of  the  estate  and  interest  whidt,  under 
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and  by  virtue  of  the  said  power,  and  of  the  said  deed  of        1853. 
bargain  and  sale,  was  and  is  purported  to  be  transferred  and       rboiha 
conveyed  to  the  said  George  Kow,  as  in  the  said  writ  men«  v. 

tioned ;  wherefore,  &c  Gbom]?0)b- 

Demurrer  to  the  ttturn  and  joinder.  bettjEsquimb, 

Mr.  H.  Mills  in  support  of  the  demurrer.  The  prosecutor  the  Lord 
having  been  admitted  to  the  estate  in  question,  and  the  bargain  ^^^  Stewahd 
and  sale  to  him  as  purchaser  having  been  duly  enrolled,  now  of  Thobpe- 
claims  to  be  allowed  to  dispose  of  that  property,  and  for  that  ^^^^^  ™^ 
purpose  has  tendered  for  enrolment  a  conditional  bargain  and  Suffolk. 
sale  to  intended  mortgagees.  The  custom  alleged  in  the  return 
id  no  other  than  the  general  custom,  that,  on  the  death  of  a  copy- 
holder, the  lord  may  make  three  proclamations  for  the  customary 
heir  to  come  in  and  be  admitted,  and  in  default  of  any  person 
claiming  to  be  admitted,  may  seize  the  estate  until  the  heir  or 
other  person  entitled  comes  in  and  claims  to  be  admitted.  In 
this  case,  George  Row  had  already  been  admitted  to  the  estate, 
and  there  is  no  ground  for  calling  on  him  to  come  in  and  be 
admitted  again  on  the  execution  of  the  bargain  and  sale.  He 
was  already  admitted  and  in  possession,  and  then  the  bargain 
and  sale  operated  by  way  of  release,  and  gave  him  full  title,  and 
he  had  paid  his  fine  and  fees  as  on  admission  to  a  full  estate,  but 
it  id  now  attempted  to  subject  him  to  readmission,  and  the  pay- 
ment of  a  second  fine  and  additional  fees  thereon.  [^ErleJ,  The 
prosecutor  seems  to  have  been  admitted  only  until  the  exercise 
of  the  power  of  sale ;  that  is  in  no  case  more  than  an  admission 
for  life. — Campbell  C.  J.  But  your  proposed  mortgage  is  in  fee, 
which  is  a  greater  estate  than  he  has  in  him ;  how  do  you  get 
over  that  ?]  He  was  admitted  to  all  that  an  heir  could  take,  and 
when  the  executors  exercised  their  power  in  his  favour  it  ope- 
rated as  a  devise,  and  vested  the  whole  estate  in  him.  The  lord 
is  not  caUed  upon  to  admit  the  prosecutor's  bargainee  by  en- 
rolling the  surrender ;  but  it  is  competent  to  him  to  make  that 
surrender,  and  to  call  upon  the  lord  and  his  steward  to  enrol  it. 

Mr.  RouB€y  contra.  The  custom  set  out  in  the  return  to  ad- 
mit one  of  several  persons  nominated  to  exercise  a  power  of  sale 
tB  beneficial  and  convenient,  as  it  avoids  the  necessity  of  having 
the  heir  admitted,  or  the  seizuire  of  the  estate  by  the  lord  at  the 
third  court ;  and  when  the  trustees  or  executors  exercise  their 
power,  they  do  it  by  bargain  and  sale  without  surrender.  The 
prosecutor,  by  his  admission  as  executor,  had  at  most  only  an 
estate  for  life,  and  that  only  subsists  until  the  execution  of  the 
power.  The  admission  of  a  coparcener  is  not  an  admission  of 
^11;  and  in  his  own  right,  George  Row  was  only  entitled  to  one- 
third,  nor  could  he  have  any  right  to  surrender  the  portions  of 

o  o  2 
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1853.  his  two  brothers.  He  was  admitted  merely  as  trustee  under  the 
will,  but  under  the  bargain  and  sale  he  clearly  took  a  new  and 
different  .estate,  viz.  an  estate  in  fee,  which  he  now  claims  to 
George  Ck>R-  surrender  without  having  been  admitted  to  it ;  and  Sheppard  t. 
BETT,E8QciRE,  ff^Qodford  (o)  IS  au  authority  to  show  that  this  is  ad  admission 
^THE  hofS^  to  ^  i^^w  estate.  The  admission  of  the  executor  is  for  conveni- 
^^">  Steward  ence,  and  to  prevent  the  lord  being  deprived  of  his  fine,  without 
or  Thorpe-  the  inconvenience  of  admitting  the  heir  and  making  a  new  sur^ 
Hall,  in  the   render  when  the  power  of  sale  is  exercised,  and  to  avoid  a  seizure 

County  of  *  , 

Suffolk.  by  the  lord  quousque.  The  return  states  that  a  full  fine  is  pay- 
able on  such  admission  as  if  the  executor  took  an  estate  in  fee 
simple,  and  the  appointee  pays  a  fine  of  the  same  amount,  but 
the  object  of  the  application  is  to  avoid  payment  of  the  lord's 
fine  on  the  admission  of  the  appointee.  The  lord  is,  therefore, 
not  bound  to  receive  this  surrender. 
Mr.  Mills  replied. 

Lord  Campbell  C.  J.  The  question  in  this  case  is,  whether 
the  lord  is  bound  to  receive  a  surrender  by  the  prosecutor  of  the 
copyhold  in  question  ?  If  the  surrenderor  had  been  admitted  to 
the  fee,  and  is  the  tenant  on  the  roll,  the  lord  is  bound  to  accept 
it ;  if  not,  he  is  justified  in  refusing  to  do  so.  According  to  the 
peculiar  custom  of  the  manor,  as  stated  in  the  return,  it  appears 
to  be  the  custom  to  admit  trustees  for  sale  quousque,  which  ad- 
mission is  to  endure  until  the  power  of  sale  is  executed ;  that 
was  the  nature  of  this  admission,  and  the  power  of  sale  having 
been  executed,  George  Bow  is  in  the  same  situation  as  if  he  had 
never  been  admitted ;  and  that  being  so,  there  is  a  yacancy.  If 
another  person  had  become  the  bargiunee  of  the  estate,  it  b 
clear  that  he  must  have  been  admitted,  and  the  prosecutor  is  in 
the  same  situation,  and  must  be  now  taken  to  have  executed 
this  surrender  without  being  tenant  on  the  roll ;  such  a  surrender 
is  not  legal,  and  the  lord  is  not  bound  to  receive  it.  The  return 
to  the  writ  is,  therefore,  a  sufficient  answer  to  it 

Ekle  J.  The  prosecutor  appears  to  have  been  admitted  to 
this  copyhold  in  the  character  of  donee  of  a  power  of  sale ;  and 
the  question  is,  whether  he  is  entitled  to  exercise  a  power  of  sur- 
render in  the  character  of  a  bargainee  without  being  admitt^ 
and  paying  a  new  fine  ?  The  estate  to  which  he  was  admitted 
is  now  at  an  end,  and  it  is  clear  that  another  bargainee  would 
have  had  to  come  in  and  pay  a  fine ;  and  it  appears  to  me  that 
George  Bow  is  in  the  same  situation  as  any  other  bargaiuee 
and  is  not  entitled  to  have  the  benefit  of  the  bargain  and  sale 
without  admission.     That  being  so,  the  prosecutor  fails. 

(a)  5  M.  Si  W.  608. . 
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Cbohptok  J.     The  custom  of  the  manor  seems  to  be  in         1B53. 
order  to  prevent  a  seizure  quousque,  to  admit  the  executor  until       Rbgina 
the  heir  or  appointee  comes  in  as  the  real  tenant.   Thi^  must  be  v- 

the  nature  of  it,  or  else  the  donee  of  the  power  would  have  to   Georoe  Cor- 
surrender;  but  it  is  not  suggested  that  he  need  do  so.     Then,  on  bett.Esqoibe, 
the  execution  of  the  power,  the  admission  of  the  executor  is  at      the  Lobd 
n  end,  and  the  appointee  must  come  in  and  be  admitted  r  but  ^^^  Steward 

'  **  ,  ,  OF  THE  Manor 

the  prosecutor  not  having  done  so,  is  not  entitled  to  call  on  the  of  Thorpe- 

lord  to  receive  his  surrender.  ^c<^s^  o^*" 

Judgment  for  the  defendants.  Suffolk. 

Attorneys,  Wright  Sf  Kingsford;  and  Moor  ^  Son* 


WILLIAM  DUGDALE,  PLAINTIFF  IN  ERROR, 

V.  THE  QUEEN,  (aj 

Coram  Lord  Campbell  C.  J.,  Wightman  J.,  Eblk  J.,  and      Queen^s 

Ckomfton  J.  ?r^f 

This  ^  a  mle  caUing  npon  the  plaintiff  in  error  to  show  ^^^^:^ 

cause  why  he  should  not  be  again  apprehended  and  re-committed  error,  on  a 

to  the  custody  of  the  keeper  of  the  House  of  Correction  at  mS^onr, 

Clerkenwell,  in  the  county  of  Middlesex,  in  execution  of  the  that  the  de< 

•    1  X  •     ai_-  J.'  fendant,  in  case 

judgment  m  this  prosecution.  of  ^^^  affirm- 

It  appeared  from  the  affidavit  upon  which  the  rule  was  ob-  f°<^e  of  the 
tained,  that  the  said  William  Dugdale  was  convicted  at  a  ses-  thaii  surrender 
sion  of  the  peace  for  the  county  of  Middlesex,  upon  an  indict-  l^imseif  per- 
ment  for  unlawfully   procuring  indecent,  lewd,  and  obscene  dealt  with  as 
prints  and  libels,  for  the  purpose  of  afterwards  unlawfully  pub-  Excheouer*^ 
lishing,  selling,  and  disseminating  the  same,  and  was  sentenced  Chamber  may 
to  two  years'  imprisonment  on  each  count,  and  at  the  expiration  compliance  *  ^ 
thereof  to  enter  into  recognizance  with  two  sureties  to  be  of  '^Jth  the  stat 
good  behaviour  for  twelve  calendar  months  more.     That  a  writ  and  where  a    ' 
of  error  on  that  judgment  having  been  brought  in  this  court,  the  pla'u^tiff  in 

error  in  a  cri" 

judgment  was  affirmed  on  several  counts  of  the  indictment,  and  minai  case  has 
the  said  William  Dugdale  was  re-committed  to  prison  thereupon.  ^J^  "regu- 
That,  on  the  7th  of  April  last,  another  writ  of  error  was  issued  charged  from 
at  the  instance  of  the  said  WiUiam  Dugdale  to  the  Court  of  J p^^^^^^^^^^^^ 
Exchequer  Chamber,  and  he  was  discharged  from  prison  on  the  nizance  having 
9th  of  April,  without  notice  to  the  prosecutor,  upon  putting  in  certified  Jw- 
ball  to  prosecute  the  writ,  but  without  the  recognizance  of  bail  «»nt  to  the 
having  been  filed  at  the  Crown  Office,  and  without  any  certifi-  coiut  will* 
cate  of  the  filing  of  such  recognizance  having  been  made  out  by  ^^^^  ^'^*^ 

*L  .  .  ,  .     .1      r^  o  ^ -ex.  ^X     process  to  issue 

toe  master  or  assistant  master,  pursuant  to  the  8  &  9  YicL  c  68.  for  his  appre- 

J  1.    T>    T  n  -n  hension  and 

(a)  Reported  by  B.  J.  Comer,  Esq.  re-commit- 

o  o  3  ment 
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1853.  8.2.  and  9  &  10  Vict.  c.  24.  s.  4«,  no  recognizance  whateTer 

WiLUAM  having  been  filed  until  the  13th  of  April. 
DcoDAix,  Mr.  Metcalfe  showed  cause.     The  rule  was  obtained  on  the 

Ebrob,  grounds  that  the  plaintiff  in  error  was  improperly  discharge, 

^  because,  at  the  time  thereof,  no  reco&^nizance  had  been  filed  at 

The  Queen.  . 

the  Crown  Office,  and  no  certificate  of  such  filing  had  been 

issued  by  the  master  pursuant  to  the  statute.     That  there  was 
no  proper  justification  of  bail,  and  that  the  recc^nizance  that 
was  afterwards  filed  was  not  conditioned  as  required  by  the 
statute ;  but  our  affidavit  states  that  the  bail  were  duly  sworn 
and  examined,  and  approved  by  a  baron  of  the  Exchequer  at 
chambers,  who  testified  the  same  by  signing  bis  name  to  the 
recognizance,  and  made  an  order  for  the  discharge ;  that  the 
recognizance  was  filed  at  the  Crown  Office  within  four  davs 
afterwards,  and  the  master  then  made  out  a  certificate  of  its  hav- 
ing been  filed,  which  was  lodged  with  the  keeper  of  the  prison. 
[IVightman  J.     But  the  condition  of  your  recognizance  is,  that 
in  case  of  the  affirmance  of  the  judgment,  he  shall  surrender 
himself  personally,  to  be  dealt  with  as  the  Court  of  Exchequer 
Chamber  may  order,  and  not  as  the  statute  requires ;  that  the 
defendant  shall  be  rendered  to  prison  according  to  the  judgment. 
— Campbell  C.  J.     This  is  a  very  formidable  objection ;  if  you 
cannot  grapple  with  it,  it  is  not  necessary  to  consider  the  others.^ 
The  recognizance   does  more  than  the  statute  requires:  it  is 
for  an  appearance  in  court  on  the  hearing  of  tTie  writ  of  error, 
whence  he  might  be  at  once  committed  if  the  judgment  shouM 
be  affirmed ;  but  the  recognizance  is  not  set  out  in  the  affidavit, 
and  is  not  before  the  Court. 

Mr.  Clarkson  contra  was  not  called  upon. 

Lord  Campbell  C.  J.  The  recognizance  is  on  our  files. 
and  we  have  inspected  it,  and  think  it  insufficient,  and  that  the 
discharge  out  of  custody  was  not  only  contrary  to  the  letter, 
but  to  the  spirit  of  the  act  of  Parliament. 

The  other  judges  concurred. 

Bule  absolute,  {a 

Mr.  Metcalf  applied  to  the  Court  to  order  the  process  for  the 
recommittal  of  the  plaintiff  in  error  to  lie  in  the  office  for  a  short 
time  to  enable  him  to  enter  into  and  file  a  proper  recognizance : 
but  the  application  was  peremptorily  refused. 

Attorneys,  Reuben  Simpson ;  and  Prichard  Sf  Collette, 

(a)  By  an  act  of  the  present  ses-  well  as  for  his  being  rendered  '. 

sion  of  parliament  (16  &  17  Vict,  prison  according  to  the  jndgmeDt, 

c.  32.)  the  recognizance  must  be  &c.,  and  seyeral  new  proTtaioDs  vt 

conditioned  for  the  defendants  per-  made  with  respect  to  the  proceedi%'> 

sonal  appearance  in  Court  during  the  on  writs  of  error  in  misdemeanor?, 
proceedmgs  on  the  writ  of  error,  as 
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REGINA  V.  TYRWHITT.  (a) 


c 


Corajn    LOBD     CAMPBELL   C.  J.,    WlGHTMAN  J.,    ErLE  J.,         Qiteen'b 

and   CrOMPTON  J.  Bench. 

May  2. 

Mr.  P ASHLEY  on  a  former  day  had  obtained  a  rule  calling  The  auditor 

J  ^  ^  ^  o    of  a  poor  law 

upon  the  defendant,  one  of  the  metropolitan  police  magistrates,  union,  ap- 
and  W.  Law,   T.    Southgate,   and   E.    Smith,   three  of  the  f&'^e  v"el^'' 
gOTemors  of  the  poor  of  the  united  parishes  of  St.  Andrew,  c.  loi.  s.  32., 
Holbom,  and  St.  George  the  Martyr,  to  show  cause  why  a  disaHow^asum 
distress  warrant   should   not  be   granted   to  compel  payment  paid  to  their 
from  the  said  three  governors  of  the  sum  of  63/.  I65.  \d.  governors  of  a 

It  appeared,  that  the  auditor  of  the  Holbom  Union,  at  an  pa"8h,which  is 

.,      **^  ,  ,       managed  under 

audit  of  the  accounts  of  the  above  united  parishes,  had  dis-  a  local  act 
allowed  this  sum  of  63/.  16*.  Irf.,  which  was  part  of  a  sum  of  ^^/^^)^al- 
82/.  16*.  11  A,  paid  by  the  defendants.  Law,   Southgate,  and  though  such 
Smith,  three  of  the  governors  of  the  poor  of  the  above  united  thorises  the' 
parishes,  to  their  clerk,  for  business  done  for  the  board  ;  and  the  appointment  of 
three  defendants  were  surcharged  by  the  auditor  with  this  sum  also  authorises 
of  63/.  16«.  l(f.  as  being  an  illegal  payment.     Application  had  [^\^^of„7°" 
been  made   to  the  defendant,  one  of  the  metropolitan  police  clerk,  and 
mngistrates,  to  compel  payment  by  the  three  other  defendants  ^cTremu'SS- 
of  this  sum  ;  and  he  made  an  order  for  payment  of  the  money,  ration  and  al- 
but  declined   to  issue   a   distress  warrant,  in  order  that  the  theTmay"* 
opinion  of  this  Court  might  be  taken  as  to  the  power  of  the  think  fit 
auditor  to  disallow  this  sum  under  7  &  8  Vict.  c.  101.  s.  32. 
This  rule  was  accordingly  obtained. 

Mr.  Liuh  now  showed  cause.  The  defendants  are  three  of 
the  governors  of  the  poor  of  the  united  parishes  of  St.  Andrew, 
Holborn,  and  St.  George  the  Martyr,  which  are  managed  under 
a  local  act  (ft),  which  passed  previously  to  either  of  the  General 
Poor  Law  Acts.  The  local  act  provides  for  the  election  by  the 
inhabitants  of  governors  and  guardians  of  the  poor,  who  are 
lirected  to  nominate  sixteen  persons  to  be  overseers,  who  are 
^x  officio  governors  and  guardians :  then  s.  28.  of  the  local  act 
luthorises  the  appointment  of  a  clerk  by  the  governors  and 
lirectors,  and  also  of  a  treasurer;  and  by  that  section  the 
governors  are  authorised  to  pay  out  of  the  rates  such  salaries  to 
he  clerk  and  other  officers,  (except  the  treasurer)  as  they  may 
hink  fit.  A  power  is  also  given  by  it  to  appoint  auditors.  It 
\3Aj  however,  been  already  decided,  that,  notwithstanding  there 

(a)  Reported  by  Edward  Sykes,  Esq. 
{b)  6  Geo,  4.  c.  clxxv. 

0  o  4 


Tykwhitt. 
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1853.         is  a  power  to  appoint  auditors  under  a  local  act,  that  the  ac- 
Regina       counts  must  be  submitted  to  the  auditor  of  the  onion,  appointed 

v^ under  4  &  5  Will.  4.  c.  76.  s.  46.  (a)     This  rule  is  reristed 

upon  s.  28.  of  the  local  act^  which  has  been  referred  to,  and 
which   enacts  (inter  alia\   "  that  every  auditor  appointed  for 
such  a  district  (as  therein  mentioned)  shall  have  full  powers  to 
examine^  audit,  allow,  or  disallow  of  accounts,  and  of  items 
therein,  relating  to  monies  assessed  for  and  applicable  to  the 
relief  of  the  poor  of  all  parishes  and  unions  within  his  dbtrict, 
and  to  all  other  money  applicable  to  such  relief,  &c"    That 
section  also  authorises  the  governors  or  board  of  guardians  "to 
pay  and  make  such  salaries^  remuneration,  and  allowances  to  th^ 
clerk  and  other  servants,  &c.  as  they  shall  in  their  discretioii 
tliink  proper."    The  governors  have,  I  submit,  under  this  section, 
a  power  to  make  what  allowances  they  may  think  proper  to 
their  clerk.     Three  of  these  defendants  had^  it  appeared,  signed 
a  cheque  authorising  payment  of  82/1  16«.  \d,  to  their  clerk  for 
business  done  for  the  board  (the  costs  of  a  prosecution) ;  the 
auditor  out  of  this  had  disallowed  the  sum  of  63/.  16^  lid.,  and 
surcharged  the  three  defendants  with  it.     This  case  is  distin- 
guishable from  a  case  in  which  there  is  no  local  act.    [Lord 
Campbell  C.  J.     If  the  defendants  had  allowed  IQOO/.  to  their 
clerk,  the  auditor  could  not,  according  to  your  aigument,  have 
disallowed  it? — ErU  J.     Lighting  and  watching  are  placed  by 
the  local  act  under  the  control  of  the  boards  but  could  not  the 
auditor  of  the  union  have  disallowed  any  charge  for  that?] 
The  statute  (V)  does  not  define  what  charges  the  auditor  maj 
disallow.     \Erle  J.     That  is  the  point ;   what  is  the  auditor 
authorised  to  allow  or  disallow  ?]    The  words  of  the  32nd  section 
of  the  Poor  Law  Amendment  Act(c)  are,  that  the   au^toi 
shall  have  "  full  powers  to  examine,  audit,  allow,  or  disallow  of 
accounts,  and  of  items  therein,  &c."     \Wightman  J.     Does 
not  that  give  the  auditor  full  power  to  reject  thb  item  ?]     It  id 
submitted  not,  where  there  is  a  local  act,  similar  to  the  present 
appointing  an  auditor.      \^Erle  J.     The  case  which  has  been 
referred  to,  "  The   Queen  v.   The  Governors  of  St  Andrew^ 
expressly  decides,  that  although  there  may  be  auditors  appointed 
under  the  local  act,  yet  that  the  directors  of  the  parish  were 
bound  to  submit  their  accounts  to  the  auditors  of  the  union 
under  4  &  5  Will.  4.  c.  76.  s.  47.  — [Lord  CampbeU  C.  J.    It 
is  quite  clear  that  the  general  act(rf)  must  here  control  the 
local  one ;  and  if  the  auditor  has  done  wrong,  the  legisJature 

(a)  The  Queen  v.  Governors  of         (c)  7  &  8  Vict.  c.  101.  fl.  92. 
St,  Amireto,  6  Q.  B.  78.  (d)  Ibid, 

(ft)  7  &  8  Vict.  c.  101.  8. 32. 
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has  afforded  ample  means  by  which  he  may  be  set  right,  as  a 
power  of  appeal  is  given  from  his  decision  to  the  Poor  Law 
Commissioners,  and  also  to  this  court,  (a)]  The  local  act,  it  is 
submitted,  authorised  the  defendants  to  make  this  payment  or 
allowance  to  their  clerk,  if  in  their  discretion  they  thought  fit. 
The  case  is  clearly  within  the  express  terms  of  section  28.  of 
the  local  act,  and  the  auditor  had  no  power  to  disallow  this 
item. 
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LoBD  Campbell  C.  J.  We  are  of  opinion  that  the  poor 
law  auditor  had  power  to  disallow  this  item,  and  that  the 
general  act  overrides  the  local  act  which  has  been  referred  to. 

Eblb  J.  Absolute  power  is  given  by  the  legislature  to  the 
poor  law  auditors  to  see  to  the  application  of  a  fund  raised 
under  the  name  of  a  poor  rate,  although  there  may  be  a  power 
under  the  local  act  for  the  board  to  apply  part  of  such  rate 
to  other  purposes ;  such  as  lighting  or  watching.  It  appears  to 
me  that  the  auditor  of  the  union  has  this  power  subject  to  the 
control  and  correction  of  the  two  courts  of  appeal  which  have 
been  referred  to. 

The  other  judges  concurred. 

Kule  absolute.  (&) 

Attorneys,  Duncombe ;  and  James. 

(a)  7  &  8  Vict.  c.  101.  8. 35,  36. 

{h)  See  Regina  v.  QovemoTy  &c.  of  Poor  of  Bristol,  13  Q.  B.  405. 


FOSTER  t;.  HAYES  AND  ANOTHER,  (a) 

Coram  LoRD  Campbell  C.  J.,  Wightmak  J.,  Eble  J.,  and 

Cbompton  J. 


Quken'8 
Bench. 


JJECLARATION,  in  replevin,  for  taking  the  goods  of  the  il/>n7£6.&29. 
plaintiff  on  a  farm,  called  Broates'  Farm,  and  also  on  another  ^  *®^^^  <>' 
/arm,  called  Piper's  Broates.  tnutees  to  pei^ 

(a)  Beported  by  Edward  Sykes,  Fsq.  testator's 

grandson,  to 
reeeiTe  the  rents,  &c.,  for  his  natural  life ;  and,  after  A/s  decease,  that  they  should  stand  seised  to 
such  uses  as  A.  shonJd  appoint,  and,  in  default  of  such  appointment,  to  the  use  of  all  the  children  of 
the  body  of  A.  lawfully  issuing,  and  their  heirs  for  ever ;  and  for  default  of  such  issue,  to  the  use 
of  the  testator's  brother  and  sister,  with  a  similar  devise  of  other  estates  in  favour  of  B.,  another 
grandson  of  the  testator,  to  the  same  trustees,  with  a  proviso  in  a  subsequent  part  of  the  will, 
**  that  hia,  the  testator's,  will  and  mind  was,  that  in  case  either  of  his  said  grandsons  should  happen 
to  die  withoat  issue  of  their  bodies  lawfully  begotten,  that  his  said  trustees  should  stand  seised  of 
the  several  estates  devised  for  the  benefit  of  such  grandson  so  dying,  upon  the  same  trusts  as  they 
should  stand  seised  of  the  estates  before  devised  for  the  benefit  of  such  survivor." 

A.  nnarried  and  had  a  daughter,  who  died  in  A/s  lifetime.  —  Held^  that  she  took  an  estate  in  fee 
in  the  lands  devised  in  favour  of  A.,  and  that  such  lands  descended  to  her  heir,  and  did  not  go  to 
the  other  grandson,  or  the  testator's  brother  and  sister,  or  their  issue. 


654  THE  COMMON  LAW  REPORTS. 

^  ^^^^'  Avowry.    That  William  Harding,  at  the  time  of  makbg  his 

Fo8T£B       ^^^'>  A^d  from  thence  until  his  death,  was  seised  in  fee  of 

»•  Broates'  Farm,  and  of  the  farm  called  Piper's  Broates;   and 

▲HD  Anotheb.  that  being  so  seised  he  made  his  will,  whereby,  (the  will  was 

then  set  out  verbatim,  but  it  is  only  necessary  to  mention  the 
following  parts);  **  after  devising  certain  property  to  his  nephew, 
Bobert  Kitching,  he  devised  Broates*  Farm,  and  also  his  &rm 
called  Piper's  Broates,  together  with  other  lands  and  estates,  to 
B.  Kitching,  B.  Piper,  and  B.  Hardwick  the  elder,  and  their 
heirs,  to  hold  unto  them  and  their  heirs  upon  the  several  uses 
and  trusts  thereinafter  mentioned ;  that  is  to  say,  upon  trust  that 
they  and  the  survivors  and  survivor  of  them,  and  the  heirs  of 
such  survivor,  should  and  might,  during  the  time  that  his  grand- 
son, Matthew  Hayes,  should  be  under  the  age  of  twenty-one 
years,  take,  receive,  and  enjoy  the  rents,  issues,  and  profits  of 
the  said  hereditaments  and  estates ;  and  after  the  payment  of 
his  debts,  funeral  expenses,  and  the  legacies  thereinafter  inen« 
tioned,  invest  such  rents,  issues^  and  profits  (except  the  proceeds 
thereof  to  accrue  in  the  last  year  of  the  minority  of  the  said 
Matthew  Hayes)  in  the  public  funds,  or  in  the  purchase  of  free- 
hold lands,  &c  for  the  benefit  of  his  grandson,  Matthew  Hayes, 
to  be  transferred,  conveyed,  or  assigned  to  him,  together  with 
the  accumulated  profits  thereof,  at  his  age  of  twenty-one  ;  and 
as  to  the  proceeds  that  should  accrue  in  the  last  year  of  the  mi- 
nority of  the  said  Matthew  Hayes,  upon  trust  that  they  should 
pay  the  same  to  the  said  Matthew  Hayes  when  he  should  attain 
the  said  age  of  twenty-one,  or  as  soon  after  as  the  same  could  be 
got  in  and  received;   and  from  and  after  the  said  Matthew 
Hayes  should  have  attained  the  said  age  of  twenty-one,  upon 
trust  to  permit  and  suffer  the  said  Matthew  Hayes  and  his  as- 
signs,  for  and  during  the  term  of  his  natural  life,  to  receive  and 
take  the  said  rents,  issues,  and  profits  of  the  said  hereditaments 
and  estates,  to  and  for  his  and  their  own  use  and  benefit ;  and 
from  and  after  his  decease,  upon  trust  that  they  the  said  trustees 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  should 
stand  and  be  seised  of,  and  in,  all  and  singular  the  said  heredita- 
ments and  estates,  to,  for,  and  upon  such  use  and  uses,  estate 
and  estates,  and  subject  to  such  provisos  and  limitations  as  the 
said  Matthew  Hayes  should,  by  any  deed  or  deeds,  writing  or 
writings,  to  be  executed  in  the  presence  of  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in  writing,  or  by  any 
writing  in  the  nature  of  a  will,  to  be  executed  in  the  presence  of 
three  such  witnesses,  direct,  limit,  or  appoint  the  same   here- 
ditiiments  or  estates,  or  any  part  thereof,  unto  or  amongst  the 
child  or  children  of  the  body  of  the  said  Matthew  Hayes  hiw- 
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fully  issubg;  and^  for  default  of  any  such  direction^  limitation,         1H53. 
or  appointment,  and  as  to  such  of  the  same  hereditaments  and        Foster 
estates  to  which  the  same  should  not  or  might  not  extend,  and  v. 

when  and  as  the  same  should  respectively  end  and  determine,  to'  and  Another. 
the  use  of  all  the  children,  both  sons  and  daughters,  of  the  body 
of  the  said  Matthew  Ebyes  lawfully  issuing,   equally  to  be 
divided  amongst  them,  if  more  than  one,  share  and  share  alike, 
and  to  take  as  tenants  in  common  and  not  as  joint  tenants,  and 
their  heirs  for  ever ;  and  for  default  of  such  issue,  to  the  use  of 
all  the  children,  both  sons  and  daughters,  of  my  brothers  and 
siflter,  equally  to  be  divided  amongst  them,   share  and  share 
alike,  and  to  take  as  tenants  in  common  and  not  as  joint  tenants, 
and  their  heirs  for  ever."     After  this  followed  a  devise  of  other 
property,  to  the  same  trustees,  upon  similar  trusts,  in  favour  of 
his  other  grandson,  William  Harding  Hayes,  and  then  came  this 
proviso,  "  Provided  always,  and  that  his  will  and  mind  expressly 
was,  that  in  case  either  of  his  said  grandsons  should  happen  to 
die  without  issue  of  their  bodies  lawfully  begotten,  that  his  said 
trustees  should  stand  seised  of  the  several  hereditaments  and 
estates  thereinbefore  devised  for  the  benefit  of  such  grandson  so 
dying,  to,  for,  and  upon  the  like  uses  and  trusts  as  they  should 
stand  seised  of  the  hereditaments  and  estates  before  devised  for 
the  benefit  of  such  survivor."  It  was  then  averred  that  Broates' 
Farm  and  Piper's  Broates  were  comprised  in  the  hereditaments 
devised  to  the  said  trustees; — that  William  Harding  died  seised 
of  the  said  estates  and  farms,  leaving  his  grandson,  Matthew 
Hayes,  him  surviving; — that   Matthew   Hayes  married,  and 
had  one  child,   Elizabeth  Harding   Hayes,  who  died  in  her 
father's  lifetime,  before  the  passing  of  the  Inheritance  Act 
(3  &  4  WilL  4.  c.  106),  leaving  the  defendant,  Thomas  Hayes, 
her  cousin,  and  heir-at-law,  her  surviving.  —  That  Matthew 
Hayes,  on  the  6th  April,  1842,  devised  Broates'  Farm  and 
Piper's  Broates,  together  with  other  land,  to  the  plaintiff,  as 
tenant  from  year  to  year,  at  932.  a  year; — that  Matthew  Hayes 
died  after  the  said  demise,  and  during  the  tenancy ; — that,  upon 
his  death,  the  remainder  in  fee  of  and  in  the  said  premises  de- 
scended and  came  to  the  defendant,  Thomas  Hayes,  as  cousin 
and  heir-at-law  of  the  said  Elizabeth  Harding  Hayes ;  —  that  the 
defendant  Hayes,  as  landlord,  distrained  the  goods  on  the  said 
farms,  &c  for  rent  in  arrear,  and  the  other  defendant  made  cog- 
nizance as  his  bailiff. 

Third  plea  in  bar. — That  Elizabeth  Harding  Hayes  died  at 
the  age  of  two  weeks ;  that  William  Harding  Hayes,  the  grand- 
son of  William  Harding,  died  after  the  death  of  William  Hard- 
ing, and  before  Matthew  Hayes,  without  ever  having  had  issue ; 
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13^3.  that  at  the  time  of  the  will  WiUiam  Hardmg  had  two  brotkre 
Foster  ^"^  ^^^  sister  alive,  and  that  they  had  divers  children  still  liTing; 
,,  <"•  that  the  defendant,  Thomas  Hayes,  is  not  one  of  such  (Mdren, 

Hayes 

AND  Another,  '^^^r  the  heir  or  devisee  of  any  of  them ;  that  the  reminder  in 

fee  in  the  said  premises  did  not  descend  or  oome  to  the  de- 
fendant, Thomas  Hayes,  npon  the  death  of  Matthew  Hayes. 

The  defendants  demurred  to  the  third  plea  in  bar,  and  the 
plaintiff  objected  to  the  avowry,  contending  that  the  aTowry 
did  not  show  any  title  in  the  defendant,  Thomas  Hayes,  under 
the  will  of  William  Harding. 

Mr.  Cowling  (Mr.  Manisty  with  him)  for  the  plaintiff.    Thic 
case  depends  upon  the  construction  the  Court  may  put  upon  the 
will  of  the  testator,  William  Harding.     The  case  of  the  other 
side  is,  that  Elizabeth  Harding  Hayes,  upon  her  birth,  took  an 
estate  in  fee,  and  that,  after  her  and  her  father  Matthew  Hayes, 
death,  the  reversion  went  to  her  father's  family.     The  defendant 
Thomas  Hayes  claims  in  that  way  as  heiivat-law  to  Elizabeth 
Harding  Hayes.    If  Elizabeth  Harding  Hiiyes  took  an  estate  in 
fee,  the  defendant  is  entitled ;  if  she  did  not  take  a  fee,  the  de- 
fendant ia  not  entitled  and  the  plaintiff  is.     The  testator,  Wil- 
liam Harding,  had  a  daughter, — an  only  child:   she  married 
Thomas  Hayes,  and  died  leaving  two  sons,  Matthew  Hayes, 
and  William  Harding  Hayes.     The  testator  had  also  two  bro- 
thers and  one  sister :  the  latter  was  married  to  Robert  Kitching. 
The  natural  presumption  would  be,  that  the  testator  would  &Yom 
the  two  grandsons,  (which  will  be  carried  out  if  the  constnicti(n 
contended  for  by  the  plaintiff  b  put  upon  the  will).    It  will  be 
observed,  that  tiiere  is  no  provision  in  the  will  as  to  his  son-iih 
law's  family.     With  respect  to  the  devise  in  favour  of  Malthev 
Hayes,  the  question  is,  what  is  the  effect  after  Matthew  Hajtt 
death  ?  If  the  will  had  stopped  at  the  devise  in  default  of  childrei 
of  Matthew  Hayes,  it  would  have  been  doubtful  whether  ^ 
children  of  Matthew  Hayes  would  have  taken  an  estate  in  feci 
or  an  estate  in  taiL     The  proviso  shows  the  intention  of  the  tes- 
tator.   The  words  ^'  die  without  issue  "  in  the  proviso,  mean  afse 
an  indefinite  failure  of  issue,  (a)     It  has  been  settled  that  a* 
'  pressions  referring  to,  a  dying  without  issue,  unexplained  by  tk 

context,  are  to  be  construed  to  import,  a  general  failure  of  iagtft. 
[Lord  Campbell  C.  J.  To  alter  the  inconvenient  consequence 
of  that  rule,  the  legislature  has  stepped  in.]  The  wroxds  ^  i^ 
want  of  such  issue  "  in  a  will,  do  often  make  an  estate  tail  bt 
implication ;  Kinff  v.  MiUinff.  (b)  I  submit  diat  the  plain  jxa^^ 
ing  of  this  proviso  is,  that  either  of  the  testator's  grandad 
was  to  have  an  estate  tul :  if  one  grandson's  issue  failed,  i^ 

(a)  2  Powell  on  Deyiges,  565.  (li)  1  Vent»  2SO. 
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estate  was  to  go  over  to  the  other  grandson.     This  proviso  is  to        18^3. 


i»A 


be  read,  as  overriding  the  prior  part  of  the  will,  if  inconastent        YomtR 
with  it   It  is  plain,  that  the  two  grandsons  were  intended  to  be  v. 

the  objects  of  the  testator's  bounty.  If,  by  virtue  of  the  proviso^  amb  Anothxb. 
Matthew  Hayes  took  an  estate  tail,  the  prior  devise  in  the 
wUl  to  the  children  of  the  body  of  Matthew  Hayes  lawfully 
issuing,  and  their  heirs,  must  be  read  as  giving  an  estate  tail, 
and  not  an  estate  in  fee  to  the  children.  It  is  well  esta- 
blished that  there  are  no  technical  words  required  in  a 
will.  The  Court  will  look  at  the  whole  of  the  will,  and  put 
each  a  construction  upon  it,  if  they  are  at  liberty  to  do  so, 
as  will  carry  out  the  intention  of  the  testator.  The  case  of 
the  other  side  is,  that  the  moment  a  child  of  Matthew  Hayes 
or  William  Harding  Hayes  was  bom,  the  fee  vested  in  that  child, 
and  the  estate  d^cended  to  its  heir,  and  the  other  devisees  are 
thus  thrown  over.  First,  supposing  that  we  read  the  will  with- 
out the  proviso.  In  Doe  d.  Comberbach  v.  Perryn  (a),  the  devise 
over  was  to  James  Comberbach,  who  at  that  time  could  not 
come  within  the  range  of  the  word  *^  heirs.'*  [He  read  Lord 
JTenyon'^  judgment.  (&)]  That  decision  went  very  mxidti  on  the 
ground,  that  the  devise  over  was  to  a  person,  who  could  not  be 
heir  to  the  children.  The  terms  of  tlie  devise  in  Ives  v.  Legge  (c) 
were  similar  to  those  in  this  case,  with  the  exception  that  the 
words  there  were  **  in  default  thereof."  Here  they  are  *^  in  default 
of  such  issue ;"  which  would  be  the  same,  if  that  means,  in  de* 
fault  of  the  heirs  of  the  children.  If  the  will  had  stopped 
before  the  proviso,  Ives  v.  Legge  would  have  been  in  point,  and 
in  favour  of  the  defendant ;  but  when  the  proviso  is  looked  at, 
it  takes  away  any  doubt,  which  might  have  arisen  on  the  prior 
part  of  the  will,  as  to  what  is  the  proper  construction.  The 
Court  will  look  at  the  whole  of  the  will  together,  and  put  such 
a  construction  upon  it,  as  will  carry  out  what  the  testator  in- 
tended. [Lord  Campbell  C*  J.  That  is,  if  there  are  words  to 
carry  into  effect  what  the  testator  seems  to  have  meant.]  In 
Doe  (L  Bean  v.  Halley  (d),  it  was  held,  that  under  a  devise  to 
A.  for  life,  without  impeachment  of  waste,  remainder  to  his 
eldest  son,  and  the  heirs  of  such  eldest  son ;  and  in  default  of 
issue  male  of  A.  then  to  B.  and  C. ;  A.  took  an  estate  for 
life,  remainder  to  his  eldest  son  in  tail,  remainder  to  himself 
iu  tmL  That  case  is  an  authority  in  favour  of  the  plwntiffi 
Here  the  phrase ;  "  in  default  of  such  issue,''  following  the 
prior  devise  to  the  heirs  of  Matthew  Hayes,  shows,  that 
"  heirs,"  means  **  heirs  of  the  body,"  and  so  gives  an  estate  tail. 

(a)  3  T.  R.  484.  (c)  3  T.  R.  48S.  tn  nata. 

W  8  T.  R.  491.  Id)  8  T.  R.  6. 
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^^?'  ,      In  Wright  v.  Smith  (a),  and  in  Levris  d.  Ormond  v.  fFaters  (5), 

Foma       primd  facie,  the  firdt  and  other  sons  took  an  estate  in  fee:  but 

„ *•  in  those  cases  the  word  "  heirs"  was  construed  to  mean  "heira 

AMI)  Ahothkb.  of  the  body."    In  this  case,  the  testator  plainly  intended  the 

grandsons  to  take  successively  in  case  of  the  death  of  atber. 
If  the  family  of  Matthew  Hayes  failed,  the  estate  was  intetided 
to  go  over  to  the  other  grandson  ;  but  if  the  estate  is  held  to  be 
a  fee,  this  could  not  take  place.  [Lord  Campbell  C.  J.  Yon 
contend  that,  if  it  is  shown  to  have  been  the  intention  of  the 
testator  to  give  such  an  estate  as  could  not  be  given  if  the  word 
"  heirs  "  be  not  construed  to  mean  '*  heirs  of  the  body,"  then 
that  the  Court  ought  to  put  that  construction  on  the  word 
"  heirs."]  In  Doe  d:  Jearrad  v.  Bannister  (c),  Rolfe  B.  in  de- 
livering judgment  observes,  the  word  "  heirs  "  is  cut  down  by 
the  subsequent  words  to  mean  **  heirs  of  the. body."  I  submit 
on  the  whole  that,  whether  the  Court  look  at  the  authorities,  or 
the  language  here  used  and  the  intention  of  this  testator,  the 
proper  and  correct  construction  is,  that  the  children  of  the  two 
grandsons  took  estates  in  tail  and  not  estates  in  fee. 

Mr.  Rudali  (with  him  Mr.  J.  Addison)  for  the  defendants. 
Under  this  will  it  is  submitted  that  Elizabeth  Harding  Hayes 
took  an  estate  in  fee  subject  to  the  life  estates  of  the  testator's 
grandsons,  with  remainders  to  their  children  as  tenants  in 
common  in  fee.  The  words,  **  for  default  of  such  issue,*  mean 
for  default  of  Matthew  Hayes  having  had  children  in  whom 
the  remainder  in  fee  might  vest.  The  argument  on  the  other 
side  has  attempted  to  induce  the  Court  to  make  a  will  for  the 
testator,  and  not  to  construe  the  will  he  has  made.  [Lord 
Campbell.  You  do  not  dispute  that  subsequent  words  will 
sometimes  cut  down  an  estate  previously  limited  ?]  In  Doe  v. 
Perryn^  the  words  "  for  default  of  such  issue "  were  held  ^ 
mean  "  for  default  of  such  children,"  as  had  been  preyiouslr 
mentioned  in  the  devise  in  that  case.  Doe  r.  Perryn  was 
followed  by  the  case  of  The  King  v.  The  Marquis  of  Stafford  (d\ 
where  the  same  construction  was  put  upon  the  words  **for 
default  of  such  issue."  The  other  class  of  cases  which  has  been 
referred  to,  bear  upon  the  proviso  [he  read  the  proviso].  The 
question  is,  do  the  words,  "  in  case  either  of  my  said  giandsond 
shall  happen  to  die  without  issue  of  their  bodies  lawfully  be- 
gotten, &c."  cut  down  the  prior  estate  in  fee  ?  It  is  submitted 
they  do  not.  These  words  must  be  read  as  if  the  testator  had 
said,  **  in  case  my  two  grandsons  die  without  having  had  any 
children."    In  Ginger  d,  White  v.  White  (e),  the  Court   held 

lies  R.  1.  3.  (d)  7  East,  521. 

East,  336.  (e)  WiUes  R.  348. 

M.  &  W.  299. 
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that  the  word  '^  issue  ^  meant  such  issue  as  the  testator  had        18^8. 
mentioned  before  in  the  will.     That  case  is  precisely  like  the       Fotra» 
present :  it  is  a  leading  case,  and  cited  in  all  the  subsequent  *• 

authorities  upon  this  subject*  The  case  of  Goodright  d.  AmANOTHxa. 
Docking  v.  Dunham  (a)  is  another  authority,  where  the  same 
rute  of  construction  was  followed.  There  the  words  <*  in  case 
he  dies  without  issue"  were  held  to  mean,  in  case  he  dies 
without  children.  That  case  may  be  considered  a  landmark, 
and  has  never  been  departed  from :  that  case  is  all-fours  with 
the  present,  and  shows  that  the  same  words  cannot  have  two 
different  meanings  given  to  them  in  different  parts  of  the  same 
will  Goodright  d.  Docking  v.  Dunham  was  followed  by 
Makolm  v.  Taylor  (&),  a  leading  case  in  Chancery,  and  another 
authority  directly  in  favour  of  the  defendants.  There  is  also 
another  class  of  cases  bearing  upon  the  present,  in  which  a 
testator  does  not  provide  for  the  whole  line  of  issue;  for 
instance,  where  there  is  an  estate  tail  male  in  the  sons  followed 
by  the  words  "failure  of  issue,"  these  words  have  been  re- 
ferred by  the  Court  to  apply  to  such  issue  as  was  before  men- 
tioned. T^rk  V.  Frenchman  (c)  is  a  case  of  that  description ; 
the  devise  there  was,  to  Frenchman  and  the  heirs  male  of  his 
body,  and  if  he  chance  to  die  without  heirs  of  his  body,  then  over; 
there,  the  words  "  heirs  of  his  body  "  were  construed  to  mean, 
Buch  heirs  as  had  been  before  mentioned,  namely,  heirs  male, 
and  the  Court  refused  to  enlarge  the  devise  in  consequence  of 
what  had  preceded.  In  Blachbom  v.  Edgley  (d)  a  similar 
construction  was  put  upon  the  words  **  without  issue."  Again, 
in  Morse  v.  Lord  Ormonde  (e),  the  devise  was  to  "  A.  for 
life,  remainder  to  A.'s  first  and  other  sons  in  tail,  remainder  to 
A.'s  daughters  as  tenants  in  common :  "  in  a  subsequent  part  of 
the  will  there  was  a  bequest  of  various  legacies  after  the  de- 
cease and  failure  of  issue ;  there  Lord  Eldon  decided  that  the 
words  "  failure  of  issue  "  meant  failure  of  such  issue  as  had  been 
adverted  to  in  the  preceding  limitations  of  the  property,  t.  e. 
failure  of  that  issue  to  whom  the  estates  were  previously  limited. 
This  case  of  Morse  v.  Lord  Ormonde  was  much  referred  to,  in 
Baker  v  Tucker  {/),  where  also  the  words  **  for  default  of  such 
issue"  were  held  to  mean  such  issue  as  had  been  mentioned 
before.  The  grandsons  have  life  estates  in  tiris  case.  It  is 
impossible  for  the  Court  to  hold  that  estates  tail  vested  in  the 
grandsons,  after  a  limitation  to  their  heirs  in  fee.     The  arga- 

(fl)  Douglass,  265.  (e)  1  Rtiss.  882. 

(ft)  2  Russ.  &  M.  416.  (/)  3   House    of  Lord's  Cases, 

(c)  2  Dyer,  171.  106. 

(d)  1  P.  Wms.  600. 
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1853.        ment  on  the  other  side  must  ask  the  Court  to  strike  out  the 

F08TBB       words,  *^  and  their  heirs  for  ever/'  before  it  can  come  to  a  con- 

^'  elusion  in  favour  of  the  pl{unti£     With  regard  to  the  case  of 

amdAmotiibb.  ^^^^  ^  -Leffff^i  cited  on  the  other  side,  the  proper  answer  to 

that  is  given  in  the  judgment  in  Doe  d,  Todd  v.  Duesbury.  (a) 
The  words  "for  default  thereof"  were  properly  referred  there 
to  the  immediate  antecedent;  namely,  the  heirs  of  the  children; 
but  that  case  is  wholly  inapplicable  to  the  present.  The  case 
of  Doe  d.  Bean  v.  Halky,  cited  on  the  other  side,  is  quite 
different  from  this.  There,  the  limitation  was  to  one  son  only ; 
the  decision  was  quite  right  there;  but  that  case  is  distinguishable 
from  the  present.  Lewis  d.  Ormond  v.  Waters  was  the  next  case 
dted  in  the  argument  on  the  other  side,  and  it  was  clearly 
distinguishable.  There  the  limitation  was  to  *'  sons  successively 
in  fee."  The  words  "  issue  "  and  "  children  "  are  to  be  read  as 
synonymous  in  a  will.  There  is  a  remark  of  BuUer  J.  to  that 
effect  in  Doe  y.  Perryn.  Mr.  Cowling  wishes  the  Court  to  read 
the  word  "  issue  "  as  if  it  was  "  heirs  of  the  body."  There  is 
no  hardship  in  this  case  in  holding  that  the  children  of  the 
grandsons  took  as  tenants  in  common  in  fee.  If  the  testator  had 
meant  that  they  should  take  an  estate  tail,  it  would  have  been 
very  easy  for  him  to  have  so  made  his  will  :  the  power  of 
appointment  was  only  in  favour  of  the  diildren  of  the  grand- 
sons. The  testator  evidently  did  not  contemplate  providing 
for  any  other  persons  than  such  children.  The  proviso  relied 
upon  by  the  other  side,  which  lets  in  the  limitation  in  favour 
of  the  children  of  the  testator's  brothers  and  sisters,  was  an 
afterthought :  it  does  not  go  on  as  a  continuous  limitation  after 
or  with  the  other  limitations  in  the  will,  but  it  comes  separately 
by  itself  in  a  subsequent  part  of  the  will.  This  case  is  a  very 
important  one  to  titles ;  and  it  is  submitted  that,  unless  there 
is  here  a  clear  intention  of  the  testator  that  the  children  of  hii 
grandsons  should  take  estates  tail,  your  lordships  will  not  so 
hold,  and  cannot,  it  is  submitted,  so  decide,  without  overruling 
the  other  authorities  which  have  been  cited,  and  also  the  case  of 
Baker  v.  Tuckery  decided  in  the  House  of  Lords.  On  these 
grounds  I  submit  that  the  defendant,  Thomas  Hayes,  as  the 
heir-at-law  of  Matthew  Hayes,  is  entitled  to  the  judgment  of 
the  Court. 

Mr.  Cowling  in  reply.  I  do  not  ask  the  Court  to  go  further 
than  has  been  done  in  many  other  cases.  I  do  not  ask  the  Court 
to  overrule  the  case  in  the  House  of  Lords,  or  the  other  cases 
which  have  been  referred  to  by  the  other  side.     It  is  admitted, 

(a)  8  M.  &  W.  514. 
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bj  the  other  side,  that  this  proviso  was  an  after-thought  of  the         1853. 
testator ;  the  words  of  it  are,  "  If  either  of  my  said  grandsons        Fostee 
should  happen  to  die  without  issue  of  their  bodies  lawfully  be«  <"• 

gotten,"  &c.  Is  the  construction  the  defendants  contend  for,  andAkothkr, 
consistent  with  what  was  evidently  the  intention  of  the  testator, 
namely,  that  if  the  issue  of  one  grandson  failed,  the  estate 
should  go  over  to  the  issue  of  the  other  grandson?  My  construc- 
tion will  effectuate  this  intention.    According  to  the  construction 
of  the  other  side  there  must  be  contino:ent  remainders  with 
double  aspects ;    if  Matthew  Hayes  had  no  child,  then  a  con- 
tingent remainder  in  the  other  grandson,  William    Harding 
Hayes ;  there  would  be  a  series  of  contingencies,  and  Matthew 
Hayes  might  have  defeated  all  the  renuunders  over  by  feoffment 
or  the  like,  before  the  birth  of  a  child :  be  might  thus  have  barred 
aU  the  contingent  remainders  over :  the  Court  would  not  adopt 
such  a  construction  unless  obliged.    Lord  HardtoicKs  judgment 
in  Ives  v.  Legge  is  opposed  to  such  a  construction.     In  a  will 
the  word  ''issue  "  is  more  extensive  than  the  word  •'  children." 
In  Doe  V.  Perrgn  no  doubt  the  Court  held  "  issue  "  to  mean 
"children ;"  but  there  is  no  general  rule  to  that  effect.     The 
words  ''  for  default  of  such  issue  "  mean  in  default  of  the  chil- 
dren of  the  grandsons  and  their  descendants.    ''  Issue "  is  an 
ambiguous  phrase,  and  there  is  no  general  rule  putting  a  distinct 
meaning  upon  it     Then  comes  the  proviso,  on  which  the  whole 
case  really  depends;  the  words  are  ''die  without  issue ; "  this  is  a 
general  term,  and  means  an  indefinite  failure  of  issue.    In  Dae  v. 
Halley  and  Ives  v.  Legge^  the  testators,  in  both  those  cases,  will 
be  found  to  bave  referred  to  a  particular  class  of  issue :  therefore, 
the  Court  held,  that  the  words  "  in  default  of  issue  "  meant  in 
default  of  such  issue  as  had  been  before  mentioned.    In  Goad" 
right  d.  Docking  v.  Dunham  the  words  were,  "  in  case  he  died 
without  issue,"  &c.    In  that  case,  and  in  Ginger  v.  White,  it  was 
>nly  a  question  of  what  was  the  construction  in  each  particular 
*^ise,  and  no  fixed  rule  of  law  was  laid  down.  So  again  in  Blacks 
*om  V.  Edgley  and  Baker  v.   Tucker,  the   devises    over   im- 
nediately  followed  a  certain  description  of  persons.      [Lord 
Campbell  C.  J.     The  proviso  gives  the  grandchildren  a  better 
hance  than  if  an  estate  tail  had  been  given  to  the  father,  who 
night  have  suffered  a  recovery.]     The  words  of  the  proviso 
learly  mean  after  an  indefinite  failure  of  issue.     With  regard 

0  the  case  of  Doe  d.  Todd  v.  Duesbury  it  does  not  appear  dis« 
inctly  what  the  Court  did  decide  there.  When  the  Court  look 
t  what  was  evidently  the  paramount  intention  of  the  testator 

1  this  case,  it  is  submitted  that  they  will  put  a  construction 
pon  the  will  which  will  carry  out  that  intention. 

c.  L. — VOL.  I.  P  P  Cur.  adv.  vult. 
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1853.  Lord  Campbell  C.  J.  now  delivered  judgment.    We  arc 

FoffTER       ^^  opinion  that,  under  the  will  of  William  Harding,  Elizabeth 
o*  Harding  Hayes  on  her  birth  took  a  vested  remidnder  in  fee  in 

AND  Anotheb.  ^^^  lands  in  question,  subject  to  the  life-estate  of  her  iather, 
April  29.       Matthew  Hayes.     There  seems  to  us  to  be  no  doubt  whatever 
that  this  would  be  the  effect  of  the  limitation  to  the  children  of 
Matthew  Hayes,  and  their  heirs  for  ever,  irrespective  of  the  pro- 
viso which  is  mainly  relied  upon  by  the  counsel  for  the  plaintiff. 
No  words  could  have  been  better  adapted  for  that  purpose  than 
those  found  in  this  will  down  to  the  limitation  in  favour  of  the 
sons  and  daughters  of  the  testator's  brothers  and  sister.     The 
words  **  for  default  of  such  issue,"  according  to  the  various  au- 
thorities which  were  cited,  must  mean  for  default  of  Matthew 
Hayes  having  had  children  in  whom  the  remainder  in  fee  could 
vest.    The  doctrine  on  which  this  construction  rests  is  confirmed 
by  the   first  case  which   Mr.  Cowling  cited  to  bring  it  into 
doubt ;  Doe  d.  Comberbach  v.  Perryn  (a) ;  and  it  is  quite  con- 
sistent with  the  second  cited  case  of  Ives  v.  Leggty  in  the  same 
volume ;  for  though  the  words  to  be  construed  are  essentiallv 
different,  we  must  take  this  to  be  the  effect  of  the  proviso.    We 
think  that  Mr.  Cowling  made  out  the  rule  of  construction  for 
which  he  contended,  that,  although  there  was  a  limitation  in  the 
will  "  to  heirs,"  and  taking  the  will  itself  the  word  **  heirs " 
must  be  construed  to  mean  heirs  general,  and  to  give  a  fee- 
simple  ;  yet,  if  there  be  a  subsequent  limitation  in  the  will^  which 
can  have  no  operation  if  this  effect  be  given  to  the  word  ''heirs," 
then  it  should  mean  ''  heirs  of  the  body,"  and  cut  down  the 
prior  gift  to  an  estate  tail ;  but  here,  the  limitations  which  follow 
the  proviso  may  take  effect,  although  the  contingency  should  be 
considered  to  be,  that  the  grandson  should  die  without  having  had 
children.     On  this  supposition  the  other  objects  of  the  testator  § 
bounty  would  have  a  somewhat  less  chance  of  being  benefitted 
than  if  the  remainder  had  been  cut  down  to  an  estate  tail ;  but 
they  would  have  been  entitled  to  take  in  default  of  the  granddcm 
ever  having  had  any  children ;  and  as  the  estate  tail  might  have 
been  barred  by  a  recovery,  the  practical  difference  is  not  very 
important.     The  proviso  has  this  expression,  **  In  case  either  c-f 
my  said  grandsons  shall  happen  to  die  without  issue  of  their 
bodies  lawfully  begotten ; "  but^  we  think  that  this  must  mean 
such  issue  as  is  before  expressed,  and  this  construction,  introduc- 
ing no  devise  inconsistent  with  the  prior  gift  to  the  children  of 
the  grandsons  and  their  heirs,  leaves  the  remainder  in  fee-simple 
to  vest  in  the  child  of  the  grandson  on  its  birth.    This  being  the 

(fl)  3  T.  B.  484. 
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plwn  intention  of  the  testator,  and  consistent  with  all  the  antho-         ^^^3. 
rities  cited,  we  feel  the  judgment  ought  to  be  for  the  defendants.        Fosteq 

Jud&cment  for  the  defendtints.  ,,  «'• 

Hayes 

Attorneys,  Johnson  Sf  Co.;  and  Hindmarsh  ff  Evans.  and  Another. 


TURNER  AND  ANOTHER  v.  EVANS,  {a) 
Coram  Lobd  Campbell  C.  J.,  Erle  J.,  and  Crompton  J. 

.-.  Queen's 

1  HIS  was  an  action  for  breach  of  an  agreement  for  the  pur-  B^^nch. 
chase  of  the  business  of  a  wine  and  spirit  merchant 

The  declaration  stated  that  it  was  agreed  between  the  plain-  his  etock-in- 

tifl&  and  the  defendant,  that  in  consideration  the  plaintiffs  would  ^'fjj®  and  good- 

purchase  all  the  defendant's  leasehold  estate  and  interest  in  the  busioees  as  a 

messuage,  shop,  and  premises,  &c.,  in  Caernarvon,  then  occupied  ^|^'t"t  caer- 

bj  the  defendant  for  1400/.;  and  would  also  purchase  the  stock  narvon,  and  E. 

of  wines,  spirits,  &c.,  and  utensils  of  trade  upon  the  premises ;  foib^ing ^^    * 

and  all  the  defendant's  household  furniture  at  an  approved  value;  agreement : 

and  would  also  pay  2000/.  premium  for  the  goodwill  of  the  said  ^ould  not,  by 

business  of  a  wine  and  spirit  merchant,  then  carried  on  by  the  J»i™8eif  or  his 

partner  op 

defendant;  he,  the  defendaift,  agreed  with  the  plaintiffs  that  he,  agent, or other- 

the  defendant,  should  not  nor  would  at  any  time  thereafter,  by  ^'*®  howso- 

''  ever  eitner 

himself,  his  partner  or  agent,  or  otherwise  howsoever,  either  directly  or  in- 
directly or  indirectly  set  up,  embark  in,  or  carry  on,  the  busi-  ^If^m^r^  in 
ness  or  trade  of  a  wine  and  spirit  merchant  at  Caernarvon,  or  at  or  carry  on  the 
any  other  town  or  place  within  the  three  counties  of  Caernarvon,  v^*^.^^.  * 
Anglesea,  or  Merioneth.  chant  at  Caer- 
Breach :   That  the  defendant  did  set  up,  embark  in,  and  carry  any  other  town 
on  the  trade  and  business  of  a  wine  and  spirit  merchant  within  95  P^?*^®  within 

'^  the  three  coan- 

the  above  places*  tiesofCaemar- 

Plea:  Traversing  the  breach.     Issue  thereon.  orMtSfiX" 
At  the  trial  before  MauUS.^  at  Caernarvon,  at  the  last  Spring  £.,  after  this 
Assizes,  it  appeared  that  the  defendant,  since  the  agreement,  halving  Ws 
had  set  up  in  business  as  a  wine  and  spirit  merchant  at  Chester,  place  of  busi- 
where  his   only  place  of  business  was;  but  that  he  had  in  in  numerous  in- 
numerous  instances  personally  canvassed  for  orders,  and  supplied  stances  person- 
wines  and  spirits  tO'  his  former  customers  in  the  three  counties  and  executed 
Df  Caernarvon,  Anglesea,  and  Merioneth.     Upon  this  it  was  orders  for 
objected,  on  the  part  of  the  defendant,  that  this  did  not  con-  within  the  pro- 
stitute a  breach  of  the  above  agreement.     A  verdict  was  taken  ^^jj^/^*^^*' 
ibr  the  defendant,  with  leave  to  the  plaintiffs  to  enter  the  verdict  breach  of  the 
'or  them^  with  nominal  damages.  mill  *^*^^ 
A  rule  nisi  having  been  obtained  accordingly, 
Mr.  Sramtvell,  Mr.  M^Intyre,  and  Mr.  J?.  V.   Williams  now 
!howed  cause.     The  question  here  is,  what  is  the  meaning  of 

(fl)  Reported  by  Edward  Sykes,  Esq. 
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1853.         this  covenant  ivitli  respect  to  this  business  of  a  wine  and  spirit 
Turner       nierchant  ?    There  is  no  term  of  art,  no  legal  term  involved ;  the 
AND  Anotheb  language  which  is  used  is  pldn  and  intelligible.   Whatconstruc- 
Eyans.        ^^^^  would  any  person  of  ordinary  intelligence  put  upon  the 
covenant  here  ?    (The  words  of  the  covenant  were  read.)   1^ 
will  be  observed  the  prohibition  contained  in  this  covenant  is  of 
a  local  character ;    the  words  of  it  do  not  in  terms  restrict  the 
defendant  from  dealing  with  persons  in  the  three  counties  men- 
tioned.   If  the  defendant's  taking  an  order  from  a  customer  in 
Caernarvon  is  a  carrying  on  of  the  business  of  a  wine  and  spirit 
merchant  at  Caernarvon  within  the  covenant,  then,  at  every  bouse 
in  the  three  counties  where  the  defendant  obtidned  orders,  the 
defendant  must  be  held  to  have  carried  on  his  business.  It  coald 
not  be  contended,  on  the  part  of  the  plaintiff,  that  if  the  de- 
fendant had  set  up  in  business  in  London,  and  one  of  his 
former  customers  in  Caernarvon  had  come  to  liim  and  giTen 
him  an  order  there,  that  the  defendant  would  not  have  been 
at  liberty  to  execute  the  order;    if   the   defendant  could  do 
that,  without  breaking  this  covenant,  why  could  he  not  write 
letters  or  advertise  in  the  local  papers,   or   send  an  agent? 
^Erle  J.     If  the  defendant  might  solicit  and  execute  one  order, 
why  might  not  he  go  and  remain  a  day,  and  solicit  orders,  and 
if  for  one  day,  why  not  for  a  month,  and,  if  so,  why  not  for  life? 
—  Lord  Campbell  C.  J.     It  was  agreed  that  both  law  and  fact 
should  be  left  to  the  Court.]     The  breach  of  covenant  alleged 
is,  that  the  defendant  did  set  up,  embark  in,  and  carry  on  the 
trade  and  business  of  a  wine  and  spirit  merchant  at  Caemarvon, 
and  at  other  places  within  the  three  counties  mentioned.    If  the 
plaintiff  by  this  covenant  had  intended  to  prevent  personal  deal- 
ing it  would  have  been  easy  so  to  have  worded  the  covenaDt. 
[Lord  Campbell  C.  J.     Does  it  follow  that  that  must  be  done 
expressly  in  terms  ?     There  are  the  words  **  that  the  defendact 
should  not,  either  by  himself,  his  partner,  or  agent,  or  otherwise 
howsoever,  either  directly  or  indirectly,  &c'^     Can  the  defend- 
ant be  said  to  have  "  set  up  "  the  trade  and  business  of  a  wioe 
and  spirit  merchant  at  Caernarvon  ?     It  is  submitted  that  he 
cannot;    the   defendant's   place  of  business    was   at   Chester. 
\^Erle  J.    Suppose  that  the  covenant  had  been,  that  the  defend- 
ant would  not  carry  on  the  business  for  two  years  ;  he  goes  to 
Caernarvon  and  solicits  orders  there,  does  soliciting  orders  come 
within  the  term  "  carry  on  ?"     Would  not  any  jury  find  it  was 
a  carrying  on  of  the  business  within  the  meaning  of  the  00^*6- 
nant  ?]   .  The  defendant  has  engaged  not  to  carry  on  the  busi- 
ness of  a  wine  and  spirit  merchant  within  the  specified  places, 
the  business  there,  is  the  business  meant;  the  business  of  a  wine 
merchant  is  that  which  is  carried  on  with  cellars,  clerks,  and  a 
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stock  of  wine,  &c-  The  license  also  of  a  wine  merchant  Im-  1853. 
ports  locality  (6  Geo.  4.  c.  11.  s.  7.)  Chester  was  clearly  the  tuuner 
place  where  the  defendant  carried  on  his  business.  [Lord  Camp'  ako  Anotueb 
bell  C.  J.  Within  the  meaning  of  the  Excise  laws,  Chester  was,  Evans. 
no  doubt,  the  defendant's  place  of  business.]  In  construing 
instruments  of  this  kind,  the  words  are  to  be  construed 
according  to  their  strict  and  primary  acceptation;  thus  in 
Mallan  v.  May  (a)  the  word  "  London  "  was  held  to  mean  the 
"  city  of  London."  There  is  no  prohibition  in  thb  covenant 
against  the  defendant's  dealing  with  any  particular  persons; 
and  the  covenant  may  have  been  so  framed  because  the  parties 
did  not  contemplate  the  state  of  facts  which  has  happened,  and 
so  did  not  provide  against  it ;  or  they  may  have  contemplated  it, 
but  did  not  intend  to  provide  against  it.  The  present  covenant 
is  one  in  restraint  of  trade ;  and  it  is  for  the  plaintiff  to  make 
out  clearly  that  it  has  the  extensive  meaning  which  he  contends 
for.  l^Crampton  J.  The  defendant  goes  to  Caernarvon,  solicits 
orders  there,  and  supplies  wines  and  spirits  to  persons  in  Caer- 
narvon; the  buying  and  selling,  and  the  delivery,  are  the 
essential  acts,  and  all  those  are  done  in  Caernarvon.]  High 
authorities  (A),  in  another  place,  have  differed  as  to  what  was  the 
correct  construction  to  be  put  upon  this  covenant.  [Lord  Camp^ 

_  • 

belie.  J.  You  must  take  into  consideration  that  this  covenant 
was  entered  into  by  the  person  selling  the  goodwill  of  this  busi- 
ness, with  the  others  as  buyers  of  it.]  This  covenant  does  not, 
it  is  submitted,  restrict  the  defendant  from  personal  dealing  with 
persons  in  the  three  counties  specified ;  either  the  case  which 
has  happened  was  not  anticipated,  and  so  not  provided  against, 
or  it  is  casus  omissusy  and  in  either  view,  the  defendant  is 
entitled  to  retain  the  verdict  which  has  been  entered  for  him. 

Sir  F.  Thesiger^  Mr.  Beavan,  and  Mr.  Coxon  in  support  of  the 
rule.  This  is  a  very  plain  case ;  and  as  it  had  been  asked  by 
the  other  side,  what  construction  would  any  person  of  ordinary 
intelligence  and  understanding  put  upon  this  covenant,  the 
pldntiffs  were  quite  content  to  abide  by  the  answer  which  must 
be  given  to  that  question.  This  covenant  must  be  construed 
and  read  with  reference  to  the  particular  agreement  these  par- 
tics  had  entered  into.  The  term  "  carry  on"  was  a  flexible  ex- 
pression, and  it  ought  to  receive  an  interpretation  according 
to  the  context  There  are  some  descriptions  of  business  to  which, 
if  the  term  had  been  applied,  it  could  only  have  had  a  local 

(a)  13  M.  &  W.  511.  CranwortKs  opinion  was  in  favour 

{h)  On    an    appeal    from    Vice-  of  the  defendant,  the  Lord  Justice 

Chancellor  Kinder sley  to  the  Lords  Knight  Bruce*s    in  favour  of  the 

Justices,  Lord  Cranioorth  and  the  plaintiffs. 

Lord  Justice  Kmghi  Bruce^  Lord 
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1853.  application  given  to  it ;  tbe  business  of  a  miller,  for  iiiBtancc, 
ToRNER  ^®  *^  grind  com  for  people ;  and  if  a  miller  had  entered  into 
AMD  Another  such  an  agreement  as  this,  it  is  clear  that  he  could  not  have 
Evans.  Carried  on  his  business  within  the  three  counties  without  haviog 
his  mill  there :  or  the  business  of  a  beershop  keeper,  where  the 
beer  is  sold  to  be  drqjak  upon  the  premises ;  there  agun  the 
locality  of  the  place  of  business  is  important :  but  there  are 
other  descriptions  of  business  (such  as  the  present)  not  of  a 
local  character,  which  may  be  carried  on  in  various  ways,  and 
with  respect  to  which,  it  is  unimportant  where  the  place  of  bosi- 
ness  may  be  situated.'  The  question  here  is,  Was  it  the  bten- 
tion  of  the  plaintiffs  to  prevent  the  business  being  carried  on  ia 
the  way  done  here  ?  There  is  everything  to  show  that  it  was: 
the  defendant,  at  the  time  he  entered  into  this  contract,  wa:* 
in  business,  as  a  wine  and  spirit  merchant,  at  Caernarvon ;  the 
plaintiffs  agree  to  purchase  of  the  defendant  the  leasehold  in- 
terest in  the  premises,  the  stock  of  wine,  &c.,  to  take  the  de- 
fendant's furniture  at  a  valuation,  and  also  to  give  him  2000/. 
for  the  goodwill  of  his  business ;  and  to  protect  the  plabtifik 
from  the  defendant's  rivalling  them  in  the  business,  the  defend- 
ant engages  not  to  carry  on  the  business  of  a  wine  and  spirit 
merchant  within  the  three  counties  named.  According  to  tbe 
argument  of  the  other  side,  if  their  construction  of  this  covenant 
be  correct,  the  defendant,  immediately  after  he  had  entered  into 
it,  could  have  established  his  place  of  business  somewhere  just 
on  the  borders  of  the  three  counties,  and  have  sent  from  thence 
his  travellers  to  canvass  and  solicit  orders  from  his  old  customers 
within  the  three  counties.  But,  a  lai^e  sum  was  paid  in  this 
instance  for  the  goodwill  of  the  business ;  and  if  the  defend- 
ant's construction  be  correct,  the  plaintiffs  would  get  nothing 
for  their  money :  that,  could  not,  it  is  submitted,  have  been  the 
intention  of  the  parties.  The  defendant  might,  perhaps,  have 
advertised  in  the  local  papers,  or  put  out  handbills  in  the  three 
counties  inviting  customers  to  his  place  of  business  at  Chesti^r ; 
but  here  he  has  personally  solicited  and  executed  orders  within 
the  three  counties  in  numerous  instances ;  and  it  is  impassible 
to  conceive  but  that  it  must  have  been  the  intention  of  tbe 
parties  that  the  defendant  should  be  restrained  by  this  covenant 
from  doing  that.  The  agreement  itself  is  plain  and  intelligible, 
and  the  words  of  it  are  sufficiently  large  to  carry  out  what  must 
have  been  the  obvious  intention  of  the  parties ;  and  it  is  sub- 
mitted, that  being  so,  the  Court  would  put  such  a  construction 
upon  it  as  will  effectuate  that  intention,  and  in  doing  so,  con- 
sistently with  the  rules  of  law,  further  the  ends  of  justice.  On 
these  grounds  it  was  submitted  that  the  verdict  ought  to  be 
entered  for  the  plaintiff  with  nominal  damages. 
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LoED  Campbell  C.  J.     This   case    has  been    very    ably        1853. 
argaed  on  both  sides ;  but  I  have  come  to  the  conclusion  that       turner 
our  judgment  must  be  in  favour  of  the  plaintiffs.     The  point  and  Another 
reserved  for  our  opinion  is  left  to  us  as  a  mixed  question  of        Evans. 
law  and  of  fact,  which  it  is.     Now,  the  question  of  law  is,  whe- 
ther, under  the  circumstances  stated,  there  could  be  an  infrac- 
tion of  this  covenant  by  the  defendant,  he  having  no  place  of 
business  in  Caernarvon,  or  within  the  three  counties  mentioned ; 
and  I  am  of  opinion  that,  upon  the  just  construction  of  this  cove- 
nant, it  might  be  broken,  although  the  defendant  had  no  place  of 
business  at  Caernarvon,  or  within  any  of  the  prohibited  counties. 
The  question  is,  what  is  the  meaning  we  are  to  put  upon  the 
language  here  employed  ?   In  order  to  ascertain  that,  it  is  mate- 
rial to  consider  the  situation  of  the  parties  at  the  time  they  en- 
tered into  this  agreement.    The  question  here  is,  not  what  would 
be  held  to  be  a  carrying  on  the  business  of  a  wine  and  spirit 
merchant  within  the  excise  laws,  or   within   the  meaning  of 
an  indenture  of   apprenticeship,   but  within    the  terms  and 
meaning  of  this  covenant.     Looking,  then,  at  the  situation  of 
these  parties  at  the  time  this  agreement  was  entered  into,  I 
think  that  the  intention  could  not  have  been,  that  the  defendant 
should  afterwards  be  allowed  to  solicit  and  execute  orders  for 
wine  in  Caernarvon  and  the  other  places  specified.     It  appears 
that  the  defendant,  who  was  at  that  time  carrying  on  the  busi- 
ness of  a  wine  and  spirit  merchant  in  Caernarvon,  sells  that 
business  to  the  plaintiffs ;  and  he  also  sells  the  goodwill  of  that 
business;  and  I  think  it  is  obvious  that  it  must  have  been  in- 
tended that  the  purchasers  should  have  the  benefit  of  that :  but 
if  the  construction  of  this  covenant,  for  which  the  defendant 
contends,  be   correct,  the   defendant  might  be  ia  Caernarvon 
every  day  in  the  year,  soliciting  orders,  and  supplying  and  de- 
livering wines  there ;  and  so  he  might,  in  effect,  do  all  that  he 
did  before,  except  that  he  had  his  cellars  and  place  of  business 
elsewhere ;  that  would  effectually  deprive  the  plaintiff)  of  what 
they  bought,  and  that  is  a  conclusion  to  which,  upon  the  just 
and  true  construction  of  the  words  employed,  I  think  we  can- 
not come.      I  think,  the  business  of  a  wine  merchant  might  be 
carried  on,  and  so  this  covenant  broken  by  the  defendant,  al- 
though he  had  no  cellars  or  place  of  business  in  the  locality. 
If,  then,  in  point  of  law,  I  am  bound  to  decide  this  question  in 
favour  of  the  plaintiffs,  let  me  now  consider  the  province  of 
the  Court  acting  as  a  jury :    and  what  facts  are  found  here  ? 
It  is  admitted,  that  the  defendant,  since  he  entered  into  this 
contract,  having  his  cellars  and  place  of  business  in  Chester, 

has,  in  numerous  instances,  supplied  and  delivered  wine  in  Caer« 
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1853.        narvon  and  in  the  other  prohibited  counties  in  panaanoe  of 
TuBNKR       orders  solicited  personally  by  himself  and  his  agents;  tbea  what 
AND  Anothbb  are  the  terms  of  this  covenant  ?    [his  lordship  read  it].    Not 
EvAKBb        upon  the  evidence  here,  I  am  of  opinion,  that  the  defeDdant  did 
directly  carry  on  the  business  of  a  wine  merchant  at,  or  in,  (and 
I  think  it  is  indifferent  which)  Caernarvon,  and  the  other  pro- 
hibited places.     The  question  is.  Did  the  defendant  "canyon" 
the  business  of  a  wine  merchant  ?     He  goes  on  systematicallj 
soliciting  orders  from  his  former  customers,  and  he  executes 
those  orders ;  and  if  his  place  of  business  had  been  there,  no 
doubt  it  would  have  been  a  breach  of  this  covenant:  and  I 
think,  it  is  so,  although  the  defendant  had  no  place  of  business 
within  the  three  counties.     The  whole  contract  is  entered  into 
in  Caernarvon  and  executed  there,  and  the  whole  cause  of  actioii 
arises  there :  this  being  done  systematically,  and  as  part  of  tk 
defendant's  regular  business,  I  think,  constitutes  a  breach  oi' 
this  covenant :  if  the  defendant  had  merely  received  a  casml 
order  from  an  old  friend  who  resided  at  Caernarvon,  it  might 
perhaps  have  been  different ;  but  here  the  defendant  goes  to 
Caernarvon,  and  solicits  orders  in  numerous  instances,  and  ei* 
ecutes  those  orders.     I  am  therefore  of  opinion  that  the  Yei&t 
ought  to  be  entered  for  the  phuntifl^. 

Eble  J.  I  am  of  the  same  opinion.  The  defendant  in  thb 
case  agreed  not  to  carry  on  the  business  of  a  wine  and  spin'^ 
merchant  in  Caernarvon  and  the  other  prohibited  places,  and  It 
has  obtfuned  and  executed  as  many  orders  as  he  could  get  iii 
Caernarvon  and  those  other  places ;  and  we  are  called  upon  t? 
say  whether  that  constitutes  a  breach  of  the  defendant's  covenant. 
and  I  am  of  opinion  that  it  does.  It  is  a  well  established  rule 
of  law,  that  all  contracts  are  to  be  construed  with  reference  re 
the  particular  circumstances  in  which  the  parties  were  placed  ^ 
the  time  they  were  entered  into.  The  parties  here  were  cuc- 
tracting  respecting  the  sale  of  the  business  of  a  wine  and  spi 
merchant,  and  the  intention  was  that  the  seller  should  give  q> 
and  that  the  buyers  should  obtain,  the  profits  of  that  bu^nt^*^ 
Those  profits  are  made  by  obtaining  and  executing  orders  i'^ 
wines.  The  defendant  contends  that,  inasmuch  as  he  had  i^ 
cellars  and  place  of  business  at  Chester,  that  he  could  not  tie 
held  '*  to  carry  on  his  business  "  in  Caernarvon  ;  but  what  tb 
defendant  relies  upon  as  constituting  ''  a  carrying  on  of  t^ 
business  "  of  a  wine  merchant,  appears  to  me,  to  be  only  *i^ 
appurtenances  of  such  a  business :  a  wine  merchant  maj  h^* 
cellars,  clerks,  &c,  but  no  business ;  on  the  other  hand^  ''^' 
may  do  a  very  large  business  without  any  cellars,  derbi,  i^'- 
for  instance,  he  may  keep  his  wine  at  the  docks,  or  m  t4b:t 
places.     Looking  at  the  evidence  in  this  case,  and  oons(rci£r' 
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this  coyenant  aocording  to  the  obvious  intention  of  the  parties^ 
I  am  clearly  of  opinion  that  the  verdict  should  be  entered  for 
the  plaintifl^. 

Crompton  J.  I  am  of  the  same  opinion.  Mr.  Bramwell  has 
asked  us  to  look  at  this  covenant  as  if  there  was  no  previous 
agreement  between  the  parties^  and  that  we  should  only  con* 
eider  the  bare  words  of  the  covenant  itself;  but,  I  think,  that  is 
not  the  proper  principle  we  ought  to  adopt  in  this  case.  The 
defendant,  by  the  course  which  he  has  pursued,  has  attempted 
to  keep  back  from  the  plaintiffs  the  benefit  of  the  goodwill  of 
this  business,  for  which  the  plaintiflb  gave  2000^  to  the  de- 
fendant ;  and  the  question  is,  whether,  on  the  true  construction 
of  the  covenant  which  he  has  entered  into,  he  is  at  liberty  to 
do  that  [his  lordship  read  the  words  of  the  covenant].  Now 
the  business  of  a  wine  merchant  is  to  buy  and  sell  wine,  and 
what  has  the  defendant  done  in  the  present  case  ?  In  numerous 
instances  he  has  solicited  orders  and  supplied  wines  within  the 
prohibited  places ;  and  I  think  the  facts  here  are  sufficient  to 
bring  the  case  strictly  within  the  words  used  in  this  covenant 
It  might  not  have  been  within  the  covenant  if  this  had  been 
done  in  one  or  two  casual  instances ;  but  here  it  was  systemati- 
cally done.  I  am  of  opinion  that  there  was  plenty  of  evidence 
to  show  that  this  covenant  has  been  broken,  and  that  the 
pkintiffs  are  entitled  to  our  judgment  in  their  favour. 

Kule  absolute  to  enter  the  verdict  fur  the 
plaintiffs  with  nominal  damages. 

Attorneys,  Gregory  Sf  Co.,  and  Jenkins  §•  Abbott. 


1853. 


Turner 

▲MB  AnOTHEB 

Eyanb. 


GLENN  V.  LElTH.(a) 

Coram  Jervis  C.  J.,  Maule  J.,  Cresswell  J.,  and 

Talpourd  J. 


Action  on  a  building  contract.    Declaration  set  out  an 


Common 
Pleas. 

3iay  31. 

agreement  between  the  plaintiff  and  defendant  containing  (iJiter  ^  building  con- 

(a)  Reported  by  W.  F.  Finlason,  Esq.  tract,  bv  which 

the  works  were 
to  be  executed  to  the  satisfaction  of  the  architect;  additions  or  alterations  not  to  be  executed  without 
his  order,  and  the  yalne  to  be  ascertained  by  him ;  the  money  to  be  paid  on  completion  of  the  work. 
Averment,  that  the  architect  required  additions  to  the  work,  which  were  executed  by  the  plaintiff ; 
and  that  aU  things  had  happened  to  entitle  him  to  have  the  values  and  amounts  ascertained,  but  that 
the  architect  did  not  ascertain  the  same,  and  that  the  balance  of  the  whole  account  was  unpaid. 
Plea :  that  aU  things  necessary  to  entitle  the  plaintiff  to  have  the  yalues  and  documents  ascertained 
had  not  happened,  because  the  certificate  of  the  architect  that  the  works  had  been  completed  to 
hU  satisfaction  had  not  been  obtained.  On  demurrer,  —  Held,  1.  That  the  satisfaction  of  the 
architect  was  a  condition  precedent  to  entitle  the  plaintiff  to  have  the  amounts  and  values  of  the 
extra  work  ascertained.  2.  That  the  declaration  was  bad,  for  not  alleging  that  the  certificate  of 
latis&ction  bad  been  obtained,  unless  the  general  averment  was  sufficient  for  that  purpose ;  and  if 
it  were,  3.  That  the  plea  was  a  good  answer  to  the  action.  Qiuere,  If,  even  supposing  the 
general  averment  sufficient,  the  declaration  disclosed  any  cause  of  action  against  the  employer. 
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1857.  ^  alia)  the  following  terms :  "  Firsts  that  the  said  J.  Glenn  will  not 
execute  any  extra  works,  or  make  any  modifications  or  altera- 
tions In  the  works  mentioned  In  the  specification,  unless  ordered 
In  writing  by  the  said  architect,  countersigned  by  the  said 
J.  F.  Leith ;  nor  claim  payment  for  the  same  unless  each 
written  order  be  produced*  —  That  the  works  shall  be  com- 
menced forthwith,  and  be  completed  In  every  respect,  &&, 
except  such  other  works  as  the  said  architect  may  In  writing 
direct,  in  a  good  and  workmanlike  manner,  to  the  satisfaction 
of  the  said  architect,  on  or  before  the  ISth  day  of  October, 
1851;  and  In  the  event  of  his  falling  to  complete  the  same 
within  the  time  specified,  the  said  J.  F.  Leith  shall  be  at  liberty 
to  postpone  the  payment  of  any  balance  that  may  be  then  due, 
and  to  deduct  ten  pounds  per  cent,  from  the  amount  of  the 
contract  if  not  completed  in  all  respects  within  fourteen  days 
from  that  period. 

^*  That  the  said  J.  F.  Leith  shall  be  at  liberty  from  time  to  tin^e 
to  direct  or  order  any  modifications  or  alterations  to  be  made  in 
the  said  specifications,  plans,  or  drawings,  and  in  any  portion  or 
portions  of  the  works  In  the  said  specification  mentioned,  and  in 
like  manner  to  direct  and  order  the  omission  altogether  of  any 
other  portion  or  portions  of  the  said  works  respectively,  or  to 
substitute  any  other  work  or  works  for  and  in  place  of  such 
portion  or  portions,  and  that  such  modifications,  alterations, 
omissions,  and  substitutions  may  be  so  directed  and  ordered  to  be 
carried  out  by  the  said  J.  F.  Leith  in  respect  to  any  part  or  parts 
of  the  buildings  respectively,  or  any  of  them,  described  in  the 
said  plans  or  drawings,  but  that  the  same,  or  any  extra  work, 
which  shall  be  directed  and  ordered  to  be  done,  shall  not  vitiate 
or  determine  this  contract ;  but,  on  the  contrary,  the  same  shall 
remsun  in  full  force,  subject  only  to  this  proviso,  that  the  value 
and  amount  of  all  such  omissions  as  aforesaid  shall  be  deducted 
from  the  said  sum  of  7200/.,  and  that  the  value  and  amount  of 
all  such  other  modifications,  alterations,  and  substitutions,  or 
added  works,  shall  be  either  from,  allowed  for,  or  added  to  the 
said  sum,  according  to  the  particular  nature  and  description 
thereof,  the  said  architect  to  ascertain,  determine,  and  fix  such 
respective  value  and  amounts,  and  whether  the  same  respectively 
shall  be  deducted  from,  allowed  for,  or  added  to  the  said  sum  of 
7200/. ;  but  in  the  event  of  the  said  contractor  being  dissatisfied 
with  the  decisions  of  the  said  architect,  the  said  J.  F.  Leith  will, 
if  required  by  notice  In  writing  given  by  the  said  John  Glenn 
within  one  week  after  such  decision,  refer  all  matters  to  George 
Gutch,  Esq.,  from  whose  decision  there  shall  be  no  appeaL 

"  The  said  J.  F.  Leith  hereby  agrees  that,  upon  the  com- 


Leith. 
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pletion  of  portions  of  the  said  works  to  the  satisfaction  of  the      ,  ^^^^*  ^ 

said  architect^  that  he  will  pay  on  the  first  week  in  every  month        Qlsnn 

84/.  per  cent,  upon  the  amount  of  the  said  architect's  certificate, 

and  the  baknce  on  completion  of  works,  with  the  exception  of 

10^  per  cent,  on  the  amount  of  the  said  contract,  which  10/.  per 

cent  is  to  be  kept  by  the  said  John  Farley  Leith  three  months 

from  the  date  of  such  architects  certifying  in  writing  that  the  said 

works  are  completed  to  his  satisfaction,  as  a  security  against  the 

costs  of  repairing  defective  workmanship  and  materials."    De« 

claration  then  alleged  that  defendant  ordered  divers  of  such 

modifications,  alterations,  omissions,  and  substitutions  as  are  in 

the  said  agreement  mentioned,  to  be  carried  out  by  the  plaintiff, 

and  that  the  plaintiff  carried  out  the  same ;  and  although  the 

plaintiff  did  all  things  necessary,  and  every  thing  happened 

which  was  necessary,  and  all  times  elapsed  which  were  necessary 

to  entitle  the  plaintiff  to  have  the  respective  values  and  amounts 

of  the  said  modifications,  alterations,  omissions,  and  substitutions 

respectively  ascertained,  determined,  and  fixed  by  the  said  archi-* 

tect  of  the  defendant,  and  to  have  the  said  balance  less  lOL  per 

cent,  which  by  the  agreement  was  payable  on  completion,  paid 

to  him,  and  to  have  the  said  10/.  per  cent,  paid  to  him,  yet  the 

said  architect  did  not  ascertain,  determine,  or  fix  the  said  values 

and  amounts  of  the  said  modifications,  alterations,  omissions,  and 

substitutions,  or  of  any  or  either  of  them,  according  to  the  said 

agreement,  but  neglected  so  to  do,  and  the  said  balance,  less 

10/.  per  cent,  and  the  said  10/.  per  cent,  are  respectively  wholly 

unpaid  to  the  plaintiff. 

There  was  a  second,  and  similar  count  as  to  additional  works, 
and  there  were  counts  for  works,  labour,  and  materials. 

The  defendant  pleaded,  1st,  that  he  did  not  promise  as  alleged ; 
2nd,  that,  before  action,  he  satisfied  and  discharged  the  plaintiff's 
claim  by  payment;  3rd,  to  the  whole  declaration  set-off;  4th, 
that  the  defendant  did  not  order  the  said  modifications,  altera- 
tions, omissions,  and  substitutions,  or  any  of  them  as  alleged ; 
5th  (to  the  first  count),  that  the  said  works  in  the  said  first 
count  mentioned,  other  than  some  other  works  which  the  said 
architect  had  directed,  were  not  completed  in  a  good  and  work- 
manlike manner,  to  the  satisfaction  of  the  said  architect,  on  or 
before  the  15th  day  of  October,  1861 ;  but,  on  the  contrary 
thereof,  the  said  works,  on  the  said  15th  day  of  October,  and 
from  thence  more  than  fourteen  days  from  that  period,  and  from 
thence  up  to  and  until  the  commencement  of  this  suit,  were 
and  still  are  wholly  incomplete  and  unfinished,  contrary  to  the 
said  agreement ;  6th  (to  the  first  count),  that  all  things  neces- 
sary to  entitle  the  plaintiff  to  have  the  values  and  amounts  in 
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G  BNN        termined,  and  fixed  by  the  said  architect  of  the  said  defendant, 
V.  and  to  have  the  said  balance  less  10/.  per  cent,  paid  to  him,  had 

not  happened  at  the  time  of  the  commencement  of  this  suit,  but 
on  the  contrary  thereof,  no  certificate  from  the  said  architect, 
that  the  said  works,  in  the  said  first  count  mentioned,  had  been 
completed  to  his  satisfactioUi  had  been  obtained  by  the  said 
plfdntiiF  at  any  time  before  the  commencement  of  this  suit. 
(There  were  similar  pleas  to  the  second  count)  Then,  to  so 
much  of  the  third  count  as  related  to  the  work  done  and  ma- 
terials provided,  the  defendant  pleaded,  that  the  said  labour  in 
the  third  count  mentioned  was  done,  and  the  said  materials  were 
provided  under  and  by  virtue  of  an  agreement  made  between 
plaintiff  and  defendant,  similar  in  every  respect  to  the  said 
agreement  in  the  first  count  mentioned ;  and  as  to  the  said  works 
in  the  said  third  count  mentioned,  &c.,  that  some  were  not  com- 
pleted, &C.,  to  the  satisfaction  of  the  said  architect,  on  or  before, 
&c ;  but,  on  the  contrary  thereof,  the  said  works,  &c.,  more 
than  fourteen  days  from  that  period,  &c,  were  and  still  are 
incomplete,  &c.  as  in  the  fifth  plea;  11th,  to  so  much  of  the 
third  count  as  relates  to  the  work  and  materials,  that  the  said 
labour  was  done,  and  the  said  materials  were  provided  under 
and  by  virtue  of  an  agreement  similar  in  every  respect  to  the 
agreement  in  the  first  count  mentioned ;  and  that  all  things 
necessary  to  entitle  the  plaintiff  to  have  the  values  and  amounts, 
or  any  of  them,  ascertained,  determined,  and  fixed  by  the  said 
architect,  &a,  and  to  have  the  said  balance,  &a  paid  to  Iiim, 
had  not  liappened,  &c. ;  but,  on  the  contrary  thereof,  no  certi- 
ficate from  the  said  architect,  that  the  said  works  had  been 
completed  to  his  satisfaction,  had  been  obtained  by  the  said 
plaintiff  before  this  suit.  The  plaintiff  joined  issue  on  the 
rst,  and  second,  and  tenth  pleas,  and  on  the  third,  except  ^ 
far  as  it  related  to  the  breaches  in  the  first  and  second  counts, 
for  not  ascertaining,  determining,  and  fixing  the  values  and 
amounts ;  and  he  demurred  to  the  third  plea  so  far  as  related  to 
those  breaches.  He  replied  to  the  fifth  plea  so  far  as  it  related 
to  the  not  ascertaining  the  values  and  amounts  of  the  modifica- 
tions, &c,  that  they  were  completed  to  the  satisfaction  of  the 
architect  before  the  time  fixed,  and  that  a  reasonable  time  for 
him  to  ascertain  the  yalues  and  amounts  had  elapsed ;  and  so 
far  as  the  plea  related  to  the  breaches  for  nonpayment,  the 
plaintiff  replied  that  the  works  were  completed  to  the  satis&c* 
tion  of  the  architect  more  than  three  calendar  months  before 
suit,  and  that  a  reasonable  time  for  payment  had  elapsed.  To 
the  sixth  plea  the  plaintiff  demurred ;   the  point  marked  for 


THE  COMMON  LAW  REPORTS. 


673 


argament  being,  that  the  certificate  of  completion  was  not  a 
condition  precedent  to  entitle  him  to  payment.  There  were 
similar  replications  and  demurrers  to  the  other  corresponding 
pleas  to  the  second  count,  (a)  The  defendant  joined  in  de- 
murrer, marking,  as  a  point  for  argument,  that  the  declaration 
was  bad  on  the  authority  of  Miljier  v.  Field.  (&) 

Mr.  Couch  for  the  plaintiff.  The  declaration  is  good.  This 
case  is  distinguishable  from  that  relied  on  by  the  defendant.  It 
is  not  an  action  for  the  instalments ;  but  the  complaint  is  that 
the  architect  has  not  ascertained  the  values  and  amounts.  The 
architect  here  is  not  in  the  position  of  an  arbitrator,  which  was 
the  ground  of  the  decision  in  the  case  of  Milne  v.  Field;  but 
he  was  the  defendant's  agent  to  fix  the  values  and  amounts  pre* 
vious  to  their  being  referred  to  an  arbitrator.  The  plaintiff 
would  not  be  in  a  position  to  go  before  the  arbitrator  until  the 
architect  had  ascertained  the  values  and  amounts.  The  case, 
therefore,  comes  within  the  principle  of  the  Chreat  Northern 
Railwajf  Company  v.  Harrison  (c),  where  the  company  had 
contracted  to  take  railway  sleepero,  to  be  delivered  as  their  en- 
gineers might  direct,  the  engineers  having  power  to  reject  the 
railway  sleepers.  Yet  it  was  held  a  positive  contract  to  pay  for 
the  sleepers.  {Jervis  C.  J.  There  was  in  that  case  no  discre- 
tion on  the  part  of  the  engineers  as  to  the  number  of  sleepers 
to  be  delivered.]  Nor  here,  as  to  ascertaining  the  values  and 
amounts.  \^Cresswell  J.  Was  the  architect  bound  to  ascertain 
them,  if  the  work  were  not  rightly  done  to  his  satisfaction  ?] 
His  ^'  satisfaction,"  so  far  as  relates  to  the  ascertaining  the  value, 
refers  only  to  the  value.  {Jervis  C.  J.  No :  tlie  work  may  be 
in  itself  worth  so  much,  but  may  be  useless  to  the  employer.] 


1853. 


GifNN 

V. 

Leitu. 


(a)  The  points  for  argument  de* 
livcrcd  for  the  defendant  were  as 
follows :  That  the  defendant  cannot 
be  liable  to  damages,  because  the 
arcbitect  has  refused  his  certificate ; 
for  it  does  not  appear  that  be  bas 
improperly  refused  it,  or  bas  ever 
been  requested  to  srant  it.  That 
tbe  declaration  discloses  that  the 
arcbitect  did  not  ascertain  tbe  values 
or  amounts,  until  which  it  was  im- 
possible that  tbe  balance  should  be 
known. 

(6)  5  Exch.  829.  Where  a  build- 
ing a^ecment  between  the  plaintiff 
and  defendant  contained  a  proviso 
that  no  money  should  be  paid  unless 
the  plaintiflf  delivered  to  the  de- 
fendant a  certificate,  signed  by  the 
surveyor  of  Uie  defendant,  that  the 
works  were  performed  according  to 


the  specifications,  it  was  held,  that 
the  want  of  the  certificate  was  a  good 
defence  in  an  action  for  the  instal- 
ments, and  that  the  plaintiff  was  not 
at  liberty  to  prove  tnat  it  was  with- 
held by  collusion  with  the  defendant, 
(c)  22  L.  J.  C.  P.  49.  It  was  said 
in  that  case  by  WUliama  J.,  ^  There 
is  a  difierence  between  the  case  in 
which  the  party  who  is  to  certify  is 
made  an  arbitrator,  and  a  case  in 
which  he  is  only  a  servant,  to  do 
what  he  is  required  to  do  by  the 
employers."  In  Grafton  v.  £lastern 
Counties  BaUtoay  Co.,  Exch.  T.  T. 
1853  (not  yet  reported),  the  cove- 
nant was  to  furnish  coals  of  good 
quality  and  large  in  size,  to  the 
satisfaction  of  the  company's  officer, 
and  the  Court  held  his  satisfaction  a 
condition  precedent. 
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1853.         There  is  a  general  allegation  *'  of  all  things  neoeseary  to  entitle 
GuMN        ^^  plaintiff  to  maintain  the  action ;  which  includes  the  fact  that 
»•  the  work  was  to  the  satis&ction  of  the  surveyor,  if  it  be  essen- 

tial. {^CresiweUS.  But  that  is  traversed  by  the  plea.]  It  is 
conceived  that  the  general  words  of  demand  are  restrained  bj 
the  latter  part  of  the  plea  following  the  words  *'  on  the  con- 
trary :"  Edge  y.  Pemberton.  (a)  And  even  if  the  certificate  of 
satbfaction  were  essential,  the  plea  is  bad,  since  it  was  not  the 
duty  of  the  plaintiff  to  obtain  the  certificate,  and  it  is  not  allied 
that  the  defendant  ever  applied  to  him  for  it.  The  certificate 
may  have  been  to  the  defendant,  not  to  the  plaintiff.  [Jervis 
C.  J.  It  is  meant  that  the  plaintiff  should  obtain  the  certificate. 
If  the  general  allegation  of  '^  all  things  necessary"  includes  an 
averment  that  it  wob  obtuned,  the  plea  denies  it :  if  it  were 
unnecessary  to  obtain  it,  then  the  declaration  b  bad.]  If  the 
obtaining  of  it  were,  necessary,  it  is  submitted  that  it  is  alleged 
in  the  declaration,  and  that  the  plea  is  bad.  The  third  plea  is 
bad,  as  being  pleaded  to  a  demand  for  unliquidated  damages,  {l) 

Mr.  OgUy  for  the  defendant  The  declaration  is  bad.  Even 
if  the  general  allegation  alluded  to  were  sufficient,  the  declara- 
tion discloses  no  cause  of  action :  even  if  the  certificate  were 
withheld  by  colludon  with  the  defendant,  there  would  be  no 
cause  of  action  against  him.  {c) 

As  to  the  third  plea :  the  plea  of  set-off  is  divisible  and  ap- 
plicable to  the  breaches  for  non-payment  and  the  money  counts. 
J^Maule  J.  Not  if  pleaded  generally  to  all,  for  a  plea  bad  in 
part  is  bad  in  toto.'\ 

Feb  Cubiam.  The  third  plea  is  bad.  The  fifth  b  good,  as- 
suming the  declaration  to  be  good.  Therefore  the  judgment 
must  be  for  the  defendant,  except  as  to  the  third  plea,  which  he 
may  amend,  by  confining  it  to  the  money  demands. 

Judgment  for  the  defendant. 

Attorneys,  Johnston,  Farquharson  ^  Co. ;  and  Hill  Sf  Matketcs^ 

(a)  12  M.  &  W.  187.  against  the  defendant,  the  emplojerf 

(b)  See  Btuhhy  y.  Lockie,  post,  Mr.  Ogle  relied  mainlj  upon  thit 
and  Thomson  v.  Redman^  11  M.  &  point,  and  nothing  was  said  again.«t 
W.  487.  It  by  the  plaintiff;  but  the  view  the 

(c)  QutBrCy  whether  the  decla-  Court  took  made  it  needless  to  enter 
ration  disclosed  any  ground  of  action  into  it. 
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THE  QUEEN  v.  ARTHUR  HILLS  (a)  ' — « — ' 

Coram  Campbell  C.  J.,  Wightman  J.,  and  Cbompton  J.         qcikn'b 

1  HIS  was  a  rule  calling  on  the  defendant  to  show  cause  why        Ma^  7. 
a  writ  of  attachment  should  not  issue  against  him  for  contempt  Where  costs  of 
in  not  paying  the  sum  of  243t  15<,  9rf.,  pursuant  to  the  rule  of^m'^ct^*^" 
for  costs,  and  the  master's  allocatur  thereon ;  and  also  calling  ment  remoyed 
upon  the  defendant  and  his  bail  to  show  cause,  why  their  recog-  hlre^been '^ 
uizances,  entered  into  on  removing  the  indictment  into  this  proved  as  a 
court,  should  not  be  estreated  into  the  Court  of  Exchequer.  defendant's 

The  affidavits  in  support  of  the  rule,  in  addition  to  showing  Jf'^^rt^'-n 
the  service  of  the  rule  and  allocatur,  and  the  demand  and  refusal  not  issue  an 
to  pay  the  amount  in  the  usual  form,  stated  that,  on  the  trial  of  J[^[i^"hS  or 
the  indictment,  which  was  for  a  nuisance  in  carrying   on  a  estreat  his  re- 
manufactory  of  oil  of  vitriol  in  the  parish   of  Croydon,  the  non^pa^en^' 
conviction  of  the  defendant  was  accompanied  by  a  recommenda-  although  they 
lion  of  the  jury  that  he  should  have  an  opportunity  of  abating  jq  the  regular 
the  nuisance ;  and,  upon  the  defendant  being  brought  up  for  ^^"\^J^i^ 
judgment  on  the  8th  of  May,  1851,  a  rule  of  court  was  made  ruptcy;  but 
by  consent,  that  it  should  be  referred  to  the  coroner  and  attorney  ""^J.  P^^  "  - 
of  this  court  to  tax  the  costs  to  be  paid  by  the  defendant  to  the  bail 
the  prosecutors  or  their  attorney,  and  that  it  should  be  referred  ^iJ^^^^^^ 
to  Professor  Brande  (or,  on  his  declining,  to  Mr.  Grove)  to  secutorisnot 
report  whether  the  factory,  the  subject  of  the  prosecution,  could  Li'^  orin- 
be  carried  on  so  as  to  prevent  a  nuisance,  and  as  to  the  mode  in  J^^^d  under  the 
which  the  defendant  should  carry  it  on  from  time  to  time,  until  to  be  made  on 
the  making  of  the  report,  which  was  to  be  made  before  the  first  »  w^cation 

,  •  to  discharge 

day  of  the  then  next  Michaelmas  Term,  the  defendant  to  pay  the  side  bar 
the  expense  of  such  reference,  and  that  judgment  be  respited  ^^  ^^^  ^^*^ 
until  the  report  should  be  made.  That  both  referees  declined 
to  undertake  the  reference,  and  defendant's  attorneys  refused  to 
consent  to  enkrge  the  time  for  making  the  report  That,  in 
January,  1852,  the  defendant  advertised  his  manufactory  and 
premises  at  Croydon,  and  other  goods  and  effects  there,  for 
sale,  by  public  auction ;  and  the  prosecutor's  costs  were  taxed 
under  the  said  consent  rule  on  the  5th  of  February,  1853,  at 
227/.  16*.  lid. ;  but  not  having  been  paid,  a  writ  otjieri facias 
was,  on  the  following  day,  levied  on  certain  goods  as  the  goods 
of  the  defendant ;  but,  on  nn  interpleader  summons  being  taken 
out  by  the  sheriff,  a  bill  of  sale,  dated  5th  of  February,  of  all 
the  defendant's  goods,  chattels,  and  effects  whatever  to  his 
brother,  was  produced,  and  the  levy  was,  in  consequence,  aban- 
doned by  the  prosecutors.     That,  in  the  same  month  of  Feb- 

(a)  Reported  by  R.  J.  Corner,  Esq. 
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1853.         ruarj^  a  fiat  in  bankruptcy  isened  against  the  defendimt,  uoder 
-,      '  which  he  had  been  adjudged  and  declared  a  bankrupt,  and  the 

V.  prosecutors  proved  the  amount  of  costs  so  taxed  as  a  debt  under 

^iLu"  *^®  ^^  bankruptcy.  That  the  defendant  was  brought  up  for 
judgment  on  the  7th  of  June,  1852,  when,  it  being  shown  that 
the  nuisances  had  been  altogether  abated  and  discontinued,  the 
defendant  was  sentenced  to  pay  a  fine  of  one  shilling,  and  to  be 
discharged ;  and  thereupon  the  usual  side-bar  rule  for  taxing 
the  costs  upon  final  judgment  was  drawn  up,  and  the  whole 
costs  in  the  prosecution  were  taxed  under  it  on  the  14th  June, 
1852  ;  but  the  master's  allocatur  was  suspended  by  order  of  a 
judge  until  after  the  fourth  day  of  Michaelmas  Term,  to  enable 
the  defendant  to  make  an  application  to  the  Court  to  set  aside 
the  rule  for  costs ;  but  no  such  application  having  been  made, 
the  master  issued  his  allocatur  for  the  sum  of  243/.  15«.  9(1, 
including  the  costs  previously  taxed  under  the  consent-rule  of 
the  8th  May,  1851,  and  which  had  been  proved  under  the 
defendant's  bankruptcy  as  aforesaid,  but  on  whidi  no  dividend 
had  been  declared,  and  that  the  defendant  had  obtained  his 
certificate  under  such  bankruptcy  on  the  19th  of  May. 

Mr.  Montagu  Chambers  Q.  C,  and  Mr.  BramweU  Q.  C, 
showed  cause.  1st.  There  is  nothing  on  the  affidavits  to  sho^ 
that  the  prosecutors  are  parties  aggrieved  or  injured  so  as  to  be 
entitled  to  costs  under  the  5tb  &  6th  Wm.  &  M.  c  1 1.  s.  3, 
[Lord  Campbell  C.  J.  The  proper  way  to  have  taken  that 
objection  would  have  been  to  come  to  the  Court  to  discharge 
the  side-bar  rule  for  costs ;  and  is  it  not  primA  facie  sufficient 
there  was  no  application  to  set  it  aside  ? —  Cromptan  J,  You  do 
not  show  that  they  are  not  parties  aggrieved,  and  it  is  not  the 
practice  to  state  the  fact  in  the  affidavits  in  support  of  a  motion 
of  this  kind.]  The  side-bar  rule  only  calls  upon  the  defendant, 
who  did  not  proceed  to  set  it  aside  on  account  of  his  bank- 
ruptcy ;  and  if  the  bail  had  applied  for  that  purpose,  they  would 
have  been  met  with  the  objection,  that  they  were  not  entitled 
to  do  so,  not  being  parties  to  the  rule ;  nor  does  any  question 
arise  as  to  them  until  the  costs  are  taxed.  [Lord  CampbAl 
C.  J.  The  side-bar  rule  is  as  much  a  rule  of  the  Court  as  anj 
other ;  and  any  party  prejudiced  by  it  would  be  heard  on  an 
application  to  set  it  aside ;  the  officer  of  the  Court  says  tliat 
the  practice  is  for  the  master  not  to  proceed  with  the  taxation 
until  notice  has  been  given  to  the  bail.] 

2nd.  Nearly  the  whole  of  these  costs,  viz.  227/.  out  of  243Z., 
have  been  satisfied  by  the  defendant ;  for  the  proof  under  his 
bankruptcy  is  tantamount  to  that;  the  prosecutors  will  have 
their  dividend  upon  it,  and  the  Court  will  never  say  that  the 
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defendant  is  guilty  of  a  contempt  nnder  such  circumstances. 
It  was  his  dutj  to  make  the  bill  of  sale  to  protect  his  estate 
from  the  prosecutor's  execution ;  if  he  had  not  done  so^  he  would 
have  been  opposed  on  that  ground  in  the  Court  of  Bankruptcy. 
The  prosecutors  have  no  right  to  press  this  claim  against  the 
defendant,  having  proved  it  under  the  j'Sa^,  as  by  so  doing  they 
are  bound,  under  the  bankrupt  laws,  to  relinquish  all  actions 
and  suits  brought  against  him ;  and  with  regard  to  the  balance 
between  the  sum  proved  and  the  full  costs,  no  demand  has  been 
made  of  that  anoount. 

3rd.  As  to  estreating  the  recognizances  of  the  biul,  conceding 
that  they  involved  a  liability  on  their  part  to  pay  the  costs,  the 
prosecutors  have  elected  to  go  to  the  Court  of  Bankruptcy,  and 
have  so  received  satisfaction  from  the  principal ;  and  if  the 
principal  performs  the  condition  of  the  recognizance,  the  bail 
are  discharged.  If  there  were  no  bail,  would  the  Court,  under 
the  circumstances,  estreat  the  defendant's  recognizance  because 
he  had  not  performed  the  condition  of  it  ?  \^Crompton  J.  The 
very  object  of  having  sureties  is  to  provide  against  the  failure 
of  the  principal  to  pay  the  costs ;  the  prosecutor  does  not  dis- 
charge the  bail  by  proceeding  against  the  principal.  In  Rep.  v. 
Schlesinger  (a)  Mr.  Justice  Wightman  made  the  rule  absolute 
to  estreat  the  recognizances  of  the  bail  under  very  similar  cir- 
cumstances.] But  here  it  is  submitted  that  the  prosecutors 
having  agreed  to  the  proposed  terms  of  settlement,  and  having 
taxed  their  costs  under  the  consent  rule,  and  proved  them  under 
the  Jiat^  have  precluded  themselves  from  taxing  and  recovering 
them  in  the  ordinary  way.  The  settlement  was  in  lieu  of  their 
right  under  the  recognizance,  for  which  alone  the  bail  can  be 
held  answerable. 

Mr.  Bovillf  cantrd.     The  bargain  on  the  settlement  was  to 
have  the  costs  then  due  taxed  and  paid  in  lieu  of  the  regular  costs. 


1S53. 

^ — » — ' 
Thb  Qubbk 

V, 

Abthuk 
HniA 


(a)  Reg  y.  SchJesinger.  This  case 
hBs  not  been  hitherto  reported ;  it 
came  on  before  WightTnan  J.  in  the 
Bail  Court  in  Trinity  Term,  1851, 
on  a  rule  to  show  cause  why  an 
attachment  should  not  issue  against 
the  defendant,  and  wh^  his  recog- 
nizance and  those  of  his  bail  should 
not  be  estreated  for  non-payment  of 
the  costs.  It  appeai'ed  that  the  side- 
bar rule  for  costs  was  drawn  up  in 
Michaelmas  Term,  1847,  and  that 
the  defendant  became  bankrupt  in 
January,  1848 ;  but  in  consequence 
of  an  application  made  to  the  Court 
3n  his  Wialf  to  discharge  the  side- 
bar rule,  the  costs  were  not  taxed 
under  it   until  May  following  the 


bankruptcy  and  that  the  prosecutor 
had  not  made  or  attempted  to  make 
any  proof  of  debt  under  the  bank- 
ruptcy in  respect  of  the  costs.  Mr. 
Hawkins  showed  cause,  contending, 
inter  alia,  that  the  costs  might  have 
been  proved  under  the  fiat,  and  that 
the  bankruptcy  of  the  defendant 
amounted  to  a  discharge  of  the  re- 
cognizances of  the  principal  and  bail. 
Mr.  CrompUm  and  Mr.  Comer  ap- 
peared in  support  of  the  rule.  And 
Wightman  J.,  although  he  discharged 
the  rule  as  to  the  attachment  on 
another  ground,  made  it  absolute  for 
the  estreat  of  the  recognizances  of 
the  defendant  and  his  bad. 


C.  L. — VOL.  I. 
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1853.        bnt  instead  of  that,  the  prosecutors  were  delayed  a  whole  jeu, 
.^;^r^    «d  then  defeated  by  the  blU  of  «de.  and  they  now  at«rf« 
V.  their  strict  legal  rights.     The  costs,  under  the  act  of  Parliament, 

H^aT      could  not  be  obtained  until  final  judgment,  which  was  in  June, 
1852,  and  the  allocatur  was  suspended  until  Michaelmas  Tenn, 
so  that  there  was  strictly  no  debt  till  then.     The  master  then 
gave  his  allocatur  for  the  whole  sum,  and  no  application  vas 
made  either  to  review  the  taxation  or  to  set  ande  the  rak  for 
costs ;  and  there  is  no  answer  to  this  application  as  a  matter  of 
right.     The  prosecutor^s  right  to  the  227/.  rests  on  a  bargun  to 
pay  it  immediately,  but  their  right  to  the  whole  sum  of  243L 
depends  on  a  different  liability  arising  under  the  act  of  Pariia- 
ment.      The  proof  under  the  fiat  is  not  a  payment.      [Lord 
Campbell    It  is  in  the  nature  of  satisfiiction  as  regards  thit 
amount,  and  if  we  see  that  a  debt  is  satisfied  in  point  of  hw, 
we  should  not  let  an  attachment  issue  for  non-paymoit  of 
it.]     It  is  submitted  that  at  most  the  proof  under  the  &t, 
and  any  dividend  that  may  be  receivable  upon  it,  amounts  to  t 
payment  on  account,  and  that  at  any  rate  the  prosecutois  iR 
entitled  to  have  the  rule  made  absolute  against  the  defendant  as 
to  the  balance  amounting  to  162.     [^fFiffhiman  J.  You  have  not 
demanded  that.]     We  could  only  demand  the  whole  sum,  but 
the  Court  will  not  give  the  defendant  the  benefit  of  equitabk 
doctrine  and  hold  us  to  strict  legal  rules.     Then  as  regaxds  tbe 
bail,  it  is  dear  that  the  bankruptcy  of  the  defisndant  is  no  db- 
chaige  as  to  them.     Iteg.  v.  Thomion  (a)  is  in  point* 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  applicatioo 
cannot  be  supported  against  the  defendant,  the  costs  having  been 
proved  as  a  debt  under  his  bankruptcy ;  but,  with  r^ard  to  tbe 
bail,  that  it  has  received  no  answer  whatever. 
The  other  judges  concurred. 

Rule  absolute  to  estreat  the  recognizaDeee 
of  the  bail,  and  dischaiged  generally  as 
to  the  defendant  without  costs. 
Attorneys,  Dynes  ^  Harvey  ;  and  Freeman  ^  Botkamley. 

(a)  1  L.  M.  &  P.  192. ;  S.  C.  4  Ezch.  Rep.  S20. 
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MOUNTAGUE  v.  PERKINS,  (a)  ' — '— ' 

Coram  Jebvis  C.  J.,  Maule  J.,  Cbesswell  J.^  and 

Talfoubd  J.  ^^r 

Action  by  indorsee  against  acceptor  of  a  bill  of  exchange  x  party  gi?mg 
dated  1st  September,  1852,  at  five  months,  the  date  of  the  another  his 
stamp  being  Ist  of  March,  1835.  Pleas:  1.  Non  accepit  aiice,aathonBes 
2.  Statute  of  Limitations.  At  the  trial  before  the  Lord  Chief  ^^^  ^  i*  ^P 
Justice  at  the  London  Sittings  after  Easter  Term,  the  defendant  coyered  by  the 
stated  that  he  had  accepted  bills  for  the  accommodation  of  the  "^^P*  f°?,^ 

*■  negotiate  it, 

drawer  from  1830  to  1840,  and  was  accustomed  to  acccept  them  and  will  be 
in  blank,  but  he  had  never  accepted  any  bill  for  him  since  1840.  ^^  jJ^T 
There  was  no  other  evidence  than  the  date,  as  to  the  time  when  hands  of  a  6011^ 
the  bill  was  filled  up.     The  Lord  Chief  Justice  left  it  to  the  ^^l^ng^' 
juiy  whether  the  acceptance  had  been  given  in  blank,  and  »y  limitation 
whether  it  had  been  filled  up  within  a  reasonable  time,  but  said  ritj.in  point  of 
that  they  must  find  for  the  pkintiff  on  the  second  plea.     They  *^™«  ^'  ^^^^ 

.  •'  *  .  wise,  as  be- 

found  for  the  defendant  on  the  first  plea,  for  the  plaintiff  on  the  tween  himself 
second,  with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  J^ whom hede- 
the  amount  of  the  bill  and  interest.    In  Trinity  Term,  Mr.  Serjt,  Hvers  it   In 
Byles  obtained  a  rule  accordingly,  against  which  lapse  of  Sme^is 

Mr.  Seijt.  Channell  and  Mr.  Archibald  now  showed  cause.  ^^^1  eyidence 
rhe  defendant  stated  that  he  had  not  accepted  any  bill  for  the  of  authority  as 
Irawer  since  1840.     Then  the  instrument  could  not,  if  accepted  Jf*^,®*'*  *^* 
Q  1852,  have  become  a  bill  until  twelve  years  after  the  au-  and  the  party 
hority  to  fill  it  up. had  been  iriven.     It  is  not  denied  that  tofl^omJ>e 

..        1.  ,       ,  ,      .  ^,,   .  delivers  It;  and 

rritmg  hia  acceptance  gave  the  drawer  authonty  to  fill  it  up  does  not  dis- 

0  any  amount  the  stamp  would  cover.     But  the  cases  esta-  Sority  tone^ 
lishing  this,  were   cases  in  which  the  party  so  writing  his  gotiate  the  bill 
cceptance  intended  that  money  should  be  raised  upon  it,  which  ofanunieason- 
f  course  implies  an  authority  to  fill  it  up ;  ColUs  v.  JEmmett,  (ft)  aWe  time,  if, 
Triting  the  acceptance  is  only  evidence,  however,  of  the  au-  of  the  bill,  no 
lority,  and  does  not  constitute  the  bill  itself;  Alder  v.  DixonAc)  ^^^^  ^^^  o^ 

•^  '  ,  time  appears. 

^ow  the  question  was  left  to  the  jury,  whether  it  was  an  au-  And  on  a  plea 
lority  to  be  exercised  in  a  reasonable  time ;  and  they  found  it  of  Umi^ras 
as  not ;  which  supports  the  plea  of  non  accepit     \Jervi8  C.  J.  the  lapse  of 

time  from  the 
(a)  Reported  by  W.  P.  FinUson,  Esq.  &l^t 

(ft)   1  H.  Black.  313.  (c)  6  Exch.  869.  ance  will  be  no 

eyidence,  for  it 
(1  not  appear  when  the  bill  was  fitted  up,  as  the  statute  does  not  run  until  then. 
[n  an  stction  by  the  indorsee  against  the  acceptor  of  a  bill,  dated  1st  September,  1852,  pleas,  non 
^epit,  suDd  the  Statute  of  Limitations,  it  appeared  that  the  stamp  was  dated  in  1835,  and  that  the 
endant  had  been  in  the  habit  of  giying  his  blank  accommodation  acceptances  to  the  drawer,  but 

1  giyen  none  since  1840 ;  and  there  was  no  eyidence  as  to  the  time  when  the  bill  was  filled  up ; 
:  Sue  jor  jT  found  that  the  acceptance  was  in  blank,  and  was  not  filled  up  in  a  reasonable  time.  — 
&/,  that  the  plaintiff  was  entitled  to  the  yerdict  on  both  issues. 

QQ  2, 
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1853.         Suppose  a  bill  is  drawn  payable  ten  years  after  date?]    That 
MocHTAGUB    would  be  evidence  of  an  intention  to  draw  at  that  time.    Bot 
V'  ordinarily  an  acceptance  must  be  presumed  to  have  taken  place 

within  a  reasonable  time  after  the  drawing,  and  the  same  prin- 
ciple applies  where  the  acceptance  is  in  blank ;  and  it  is  to  be 
presumed  that  the  drawing  was  within  a  reasonable  time  after- 
wards ;  Roberts  v.  BethelL  (a)  In  this  viewj  the  bill  must 
be  presumed  to  have  been  drawn  and  indorsed  soon  after 
the  acceptance^  and  then  the  plea  of  the  Statute  of  Limi- 
tations applies.  [Jervis  C.  J.  It  is  impossible  that  tbe  plea 
of  the  statute  can  apply ;  if  the  instrument  never  existed, 
how  could  it  be  barred  ?]  The  right  of  action  accroed 
when  the  instrument  was  delivered  to  the  drawer ;  CoBis  v. 
Emmet  (b) ;  MelUsh  v.  Ratoden.  (c)  [^Maule  J.  Not  before  tbe 
bill  was  drawn.]  It  is  to  be  presumed  it  was  drawn  within  a 
reasonable  time  after  the  acceptance  was  written.  [^Mauk  J. 
There  is  no  evidence  of  that,  to  sustain  the  special  plea.]  Then 
the  first  plea  is  supported ;  the  defendant  never  accepted.  The 
authority  to  fill  up  the  bill  was  only  to  be  executed  within  a 
reasonable  time.  In  Temple  v.  Pullen  {(£)  and  MvlhaU  t. 
Neville  {e\  it  was  left  to  the  jury,  whether  blank  acceptances 
had  been  filled  up  in  a  reasonable  time.  In  the  present  ease 
the  finding  of  the  jury  that  the  bill  was  not  filled  up  m  a 
reasonable  time,  implies  that  there  was  a  limitation  to  the  au- 
thority, that  it  should  be  exercised  within  such  a  reasonable 
time. 

Mr.  Serjt.  Byles  and  Mr.  Fortescue  for  the  plaintiff  in  sup- 
port of  the  rule.  A  blank  acceptance,  or  indorsement^  or  drair- 
ing,  is  a  letter  of  credit  for  any  sum  covered  by  the  stamp,  and 
is  an  authority  to  the  party  receiving  it  to  fill  it  up  with  anj 
name  and  any  amount,  at  any  time,  in  any  manner,  so  far  as 
a  bon&Jide  holder  is  concerned.  And  no  question  as  to  limitation 
of  authority  is  material  as  between  the  holder  and  the  paitj 
giving  the  authority,  but  only  as  between  that  party  and  the 
person  to  whom  he  transfers  the  instrument  When  it  gets 
into  the  hands  of  a  bond  fide  holder  for  value,  the  party  vho 
gave  the  authority  is  estopped  from  denying  it.  (/)  \Mardt  J. 
A  bill  or  note  is  negotiable  :  —  is  a  blank  acceptance  equally  so  ?] 
No ;  the  question  of  blank  acceptances  rests  on  different  prin- 

(a)  22  L.  J.  C.  P.  69.  cepior  against  denying  the  nghK  of 

(6)  1  H.  Black.  313.  drawer  to  indorse,  see  Satdencm'^' 

(c)  2  M.  &  S.  570.  Collnum,  4  M.  &  G.  209.;  Beeimm  f. 

(d)  8  Exch.  Rep.  889.  Dvck,   11  M.   &  W.  251.;   PiU  t. 

(e)  20  L.  T.  1 13.  Chappelaw,  8  M.  &  W.  616,;  -Bna*- 
(/)  As  to  estoppel  upon  the  ac-  untite  v.  Gardner^  8  Q.  B.  478. 


I 
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dples  from  those  which  apply  to  the  negotiation  of  perfect  in-         1853. 
struments ;  Pickard  v.  Sears,  (a)     It  is  as  though  a  party  left    mocktaoub 
blank  cheques  about  and  parties  filled  them  up ;  he  would  be      _   v, 
liable  upon  them  in  the  hands  of  bond  fide  holders.     \_Maule  J. 
It  is  like  the  case  of  an  agent  with  a  limited  authority  acting  in 
excess  of  it ;  but,  nevertheless,  binding  his  principal,  who  has 
allowed  him  to  hold  himself  out  to  the  world  as  his  agent  gene- 
rally.]    It  is  conceived  that  on  these  principles,  though  the 
defendant  would  not  be  liable  to  the  drawer,  he  is  liable  to  the 
indorsee ;  Cruchley  v.  Clarance  (ft),  Schultz  v.  Astley,  (c) 

Jebvis  C.  J.  It  seems  to  me  that  I  was  wrong  in  the  view 
I  took  at  the  trial,  and  that,  instead  of  directing  a  verdict  for 
the  defendant,  I  ought  to  have  directed  one  for  the  plaintiff, 
on  the  first  as  well  as  on  the  second  plea,  even  if  the  jury  were 
right  in  finding  that  the  bill  wa3  not  filled  up  in  a  reasonable 
time. 

It  is  admitted  that  the  drawing  of  a  blank  acceptance  is  an 
authority,  or  evidence  of  an  authority,  to  the  party  to  whom  it 
18  given,  to  fill  it  up  and  negotiate  it ;  and  assuming  that  it  is 
an  authority  which  may  be  qualified  by  circumstances  attend- 
ing the  delivery  of  the  document  as  between  the  party  giving  it 
and  the  party  taking  it  from  him,  that  is  not  so  as  between  the 
acceptor  in  blank,  and  the  bond  fide  holder.  In  this  respect  the 
case  of  a  bill  or  note  does  not  differ  from  the  ordinary  rule  as 
regards  principal  and  agent.  The  party  who  puts  his  name  on 
a  paper  which  may  become  a  bill  of  exchange,  gives  any  per- 
son into  whose  hands  it  may  come,  the  opportunity  of  filling  it 
up  for  any  sum  covered  by  the  stamp,  payable  at  any  time 
tvithin  the  limits  allowed  by  the  law.  There  may  be,  as  be- 
tween him  and  the  person  to  whom  he  delivers  it,  certain  stipu- 
lations or  qualifications  of  the  authority,  which,  as  between  him 
and  a  bond  fide  holder,  are  not  binding ;  as  where  an  agent  em- 
ployed to  sell  goods  at  a  certain  price,  and  on  certain  conditions, 
which,  as  between  him  and  his  principal,  would  be  binding  on 
him,  goes  into  the  market  clothed  with  the  character  of  agent, 
and,  not  disclosing  the  limited  authority  which  he  has  been  en- 
trusted with,  takes  upon  himself  to  act  upon  a  general  authority, 

(a)  6  A.  &  £.  469.     See  Gregg  ceiving.'*  So  S.  P.  in  SchvltzY.Asaey, 

v.TTefl*,  10  A.  &  E.  90.,  where  it  was  where,  per  Curiam,  "  The  blank  ac- 

Iiiid  down  that  ^*  a  party  who  neg-  ceptance  is  an  acceptance  of  tbe  bill, 

ligentlj  or  wilfully  stands  by  and  which  is  aflerwards  put  upon  it,  and 

afiows  another  to  contract  on  the  it  does  not  lie  in  the  mouth  of  the 

faith  of  a  fact  which  he  can  con-  acceptor  to  say,  that  the  drawing  or 

tradict,  cannot  afterwards    dispute  indorsing  of  the  bill  is  irregular, 
that  fact  in  an  action  against  the  (b)  2  M.  &  S.  90. 

person  he  has  himself  assisted  in  de-  (c)  2  Bing.  N.  C.  544. 

Q  Q  3 
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1853.        and  to  sell  upon  other  tenns  and  conditions  than  those  pre- 

MouMTAQus  ^^''^  to  ^^  by  b^  principal,  thereby  binding  him,  althoagb 
^'_  liable  to  him  for  exceeding  his  authority.  The  defendant 
put  this  blank  acceptance  into  the  hands  of  the  drawer  as  his 
agent,  \?ho  was  thereby  enabled  to  circulate  it  without  quali- 
fication, although,  at  the  time  he  took  it,  there  might  have  been 
a  limitation  of  the  authority  in  point  of  time ;  yet,  as  that  limit- 
ation is  not  upon  the  face  of  the  instrument,  it  puts  it  into  the 
power  of  the  drawer  to  assume  to  have  a  general  authority,  sdcI 
the  defendant  is  bound  by  his  act  It  seems  to  me,  therefore, 
on  this  general  ground,  that  the  rule  must  be  absolute  to  enter 
a  verdict  for  the  plaintiiF  on  the  plea  of  non  accepit,  as  well  &b 
on  the  plea  of  the  statute. 

Maule  J.  I  am  of  the  same  opinion.  The  defendant,  in 
writing  the  blank  acceptance,  must  have  known  that  he  thereby 
put  it  in  the  power  of  any  body  who  had  possession  of  the  piece 
of  paper  to  draw  a  bill  for  such  an  amount  as  the  stamp  nught 
cover,  and  make  him  liable  as  acceptor.  This  would  obviouslj 
be  the  effect  of  what  he  did,  and  he  must  be  taken  to  have  in- 
tended it,  and  he  is  liable  upon  the  bill  in  the  hands  of  any  band 
fide  holder.  Otherwise  great  mischief  would  ensue  if  persons 
might  place  their  names  to  paper  without  responsibility  or  risk 
to  themselves,  thereby  putting  it  in  the  power  of  the  parties  to 
whom  they  delivered  it  to  impose  upon  innocent  holders.  There 
are  authorities  in  support  of  this  view,  which  is  clearly  recon- 
cilable with  legal  principle,  and  which  also  promotes  an  impor- 
tant object  of  mercantile  law,  the  currency  and  negotiability  of 
bills  of  exchange,  and  the  rights  of  bond  fide  holders  of  them. 

Cbesswell  J.  I  am  of  the  same  opinion.  The  defendant 
in  giving  to  the  drawer  his  signature  as  acceptor,  authorised  him 
to  fill  up  the  bill,  and  present  it  as  his  acceptance  for  negotia- 
tion ;  and  having  thus  held  him  out  to  the  world  with  a  general 
authority,  we  cannot  assume  any  limitation  of  the  authority  as 
against  a  band  fide  holder,  nor  is  he  at  liberty  to  contend  that 
there  was. 

Talfoubd  J.  concurred. 

Judgment  for  the  plaintiff. 

Attorneys,  Husan;  BouUon. 
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SHEEHY  t;.  THE  PROFESSIONAL  ASSURANCE        '      '     ' 

COMPANY,  (a) 

Coram  Jebyis  C.  J.»  Maule  J.,  Cbesswell  J.,  and 

TaLFOUBD  J.  CoxxoN 

Pleas. 

Declaration  on  a  judgment  of  one  of  the  superior  ^^  •^"^.^j^  ^ 
courts  in  Ireland,  (b)    Pleas :   1.  Never  indebted,  (c)    2.  That  a  judgment  of 
the  defendants  were  not  at  any  time  served  with  any  summons  ®"®  *^f  ^^® 

-    ,  . ,  -  ^  ,    -fc       ,    .      superior  courts 

or  process  issuing  out  of  the  said  court  of  Queen  s  Bench  m  in  Ireland, 
Ireland,  at  the  suit  of  the  plaintiff  in  the  action  upon  which  the  JSpofrnted"*" 
said  judgment  was  obtained,  nor  had  the  said  Court  of  Queen's  English  corn- 
Bench  in  Ireland  any  jurisdiction  to  adjudge  the  said  sums  of  ^Jants^  ^ 
768/.  and  27 L  ISs.  lld.^  or  either  of  them,  to  be  due  from  the  pleaded  that 
defendants  to  the  plaintiff,  who  fraudulently  and  irregularly,  seryedwUh 
behmd  the  back  of  the  defendants,  caused  an  appearance  to  be  *°J  ff^**^!?' 
entered  for  the  defendants  in  the  said  action,  and  thereby  ob-  piainti£f  irre- 
tained  the  said  judgment  therein,  when  the  defendants  were  not  f^hdnd  th*^ 
within  the  jurisdiction  of  the  said  court;  and  had  not  been  backs  entered 
served  with  any  summons  or  other  process  to  appear  to  the  said  fo^^^^^J^^ 
action  in  which  the  said  judgment  was  so  obtained  as  aforesaid,     thereby  ob- 

Replication:  that  the  said  action  in  which  the  said  judgment  |q^|^  ^^^n  ^' 
and  decree  were  respectively  obtained,  was  commenced  in  the  ^«y  ^«'*.  o^' 

•  I  !•  /»!  •  n  ,,of  the  jurisdic- 

Baiu  court,  bemg  one  of  the  supenor  courts  of  common  law  m  tion.— J/«U,  a 
Ireland,  after  the  makinsc  and  cominfir  into  force  of  a  certain  ^  P^®"» " 

°  ,  °  ,  showing  mere 

act  of  Parliament,  passed  in  the  13th  year  of  the  reign  of  our  matter  of  irre- 

Lady  the  now  Queen,  entitled  "  An  Act  for  the  Reguhition  of  ^^^'-^^ 

Process  and  Practice  in  the  Superior  Courts  of  Common  Law  that  defendants 

in  Ireland ;"  and  that  the  said  action  was  duly  commenced  by  writ  pearell  *^' 
of  summons,  and  in  every  respect  according  to  the  said  statute ;      Tbe  plaintiff 

and  that,  after  the  issuing  of  the  said  writ,  and  while  it  was  in  ^urTin  xre-  ^ 

force,  it  was  duly  made  to  appear  by  affidavit  to  the  satis-  land,  under  the 

faction  of  the  said  court  wherein  the  judgment  was  obtained.  Law  Procedure 

Act  (13  Vict 
(a)  Reported  by  W.  F.  Finlason,  Esq.  c.  18.  s.  9., 

(6)  QiitfTtf,  whether    the  proper  (c)  Assuming  that  never  indebted  made  an  order 

plea  be  not  nul  tUl  record^  although,  is  a  good  plea,  qu/ttre^  Whether  it  for  serving  the 

as  a  matter  of  evidence^  the  issue  is  puts  m  issue  any  thing  more  than  defendants 

not  proved  by  the  record;  Coffins  nul  tiel  record  f  through  their 

V.  A£uhe^,  6  East,  473.  S  "and 

also  by  a  letter  sent  through  the  post  to  their  office  in  London.  The  defendants  rejoined  that  this 
order  was  obtained  by  fklsely  representing  to  the  Court  that  the  agent  was  an  agent  within  the 
meaning  of  the  act  (relying  on  the  Sth  section). 

The  plaintiff  surrejoined  that  the  order  was  obtained  on  an  affidavit  that  the  party  was  the  agent 
of  the  defeibdants,  and  which  was  true  in  fact.  The  defendants  demurred ;  and  by  leave  of  a 
jodge  also  traversed  the  surrejoinder,  on  condition  of  the  demurrer  being  first  argued.  Semhlet 
that  the  replication  and  surrejoinder  were  good,  and  that  the  rejoinder  was  bad,  Uie  case  being 
within  the  9Ul  section.  The  plaintiff  subsequently  had  a  rule  nisi  to  set  aside  the  order,  aUowing 
the  defendant  to  traverse  as  well  as  demur,  and  to  strike  out  the  issue  in  fact  joined  thereon.  Rule 
discharged,  with  costs. 

QQ  4 
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1858.         that  the  defendnnts  had  not  been  peiBonally  served  with  the  writ 
«mgY       of  summons  issued  in  the  said  action,  and  that  the  defendants 
then  resided  out  of  the  jurisdiction  of  the  court,  and  could  be 


p. 
Tbb 


Pboruionjll  properij  served  through,  or  upon  a  certain  agent  or  represent- 
Amuramcb     ative  of  the  defendants  within  such  jurisdiction,  and  thereopon 
the  said  court,  on  &c,  did  order  that  the  writ  of  sammona  should 
be  served  by  delivering  the  same,  together  with  a  true  copy  of 
said  order  unto,  and  by  leaving  the  same  with  one  J.  R,  therein 
described  as  agent  in  Dublin  of  the  defendants,  and  also  bj  de- 
livering true  copies  of  said  order  and  writ,  in  a  letter  in  and 
through  the  General  Post  Office,  directed  to  the  Liondon  agent 
of  the  defendants,  and  the  plaintiff  thereupon  in  all  things  com- 
plied with  said  order,  and  effected  service  of  the  said  writ  a 
thereby  directed,  and  thereupon  upon  due  proof  by  affidavit  of 
such  substituted  service  in  pursuance  of  the  said  order,  and  under 
and  by  virtue  of  the  said  statute,  the  plaintiff,  in  default  of  ap- 
pearance by  such  defendants,  in  due  time  entered  an  appeannoe 
for  the  said  defendants,  and  proceeded  in  the  said  action,  a^ 
if  the  defendants  had  entered  their  appearance,  and  afterwaids 
filed  his  declaration  ;  and  thereupon  afterwards  on  the  day  and 
year  in  the  declaration  mentioned  in  that  behalf,  in  default  of 
plea,  the  said  judgment  was  obtained  as  therein  allied.    inJ 
the  plaintiff  further  saith,  tliat  afterwards  an  application  vis 
made  on  behalf  of  the  defendants,  by  attorney  and  counsel  in 
the  said  court,  and  the  said  court  was  then,  on  behalf  of  the  d^ 
fendants,  moved  to  set  aside  the  appearance  and  declaration 
filed  in  the  said  action,  and  all  subsequent  proceedings  thereon; 
and  on  hearing  the  said  motion  of  counsel  on  behalf  of  tk 
plaintiff  and  the  defendants,  it  was  ordered  by  the  said  govt; 
that  the  said  motion  should  be,  and  the  same  was  then  refused,  'ff! 
Rejoinder:  that  the  defendants  are  and  were,  at  the  com- 
mencement of  the  said  action  in  the  said  court  in  Ireland,  i 
corporation  aggregate,  and  had  not  before,  or  at  the  time  of  the 


(a)  The  9th  section  enacted,  that 
in  case  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Court,  that  any 
defendant  has  not  been  personally 
served  with  anj  writ  of  summons, 
and  has  not  appeared,  and  that  due 
and  proper  means  were  used  to  serve 
such  writ;  or  that  such  defendant 
resides  out  of  the  jurisdiction  of  the 
Court,  and  can  be  properly  served 
through  or  upon  any  agent  or  repre- 
sentative of  the  real  or  personal 
estate  of  such  defendant  within  such 
jurisdiction,  or  on  any  other  good  and 
sufficient  grounds,  it  shall  be  lawful 
for  the  Court  to  authorise  such  sub- 
stitution of  same  through  the  posU 
office,  or  in  such  manner  as  to  them 


shall  seem  fit;  and  upon  dueprcM 
of  such  substituted  service  bj  «^* 
davit,  it  shall  be  lawful  for  tit 
plaintiflT,  in  default  of  appearance  tv 
the  defendant,  to  enter  anappetf- 
ance,  &c.  It  was  contended  bj  tb 
plaintiff  that  this  clause  aatborb^- 
the  Court,  on  any  groun<is  the; 
deemed  sufficient,  to  substitate  £t^ 
service  they  thought  proper ;  so  tW. 
the  agency  of  the  party  to  be  senH 
was  not  material,  if  the  party  or- 
dered to  be  served  was  8erT<?l 
especially  as  the  writ  wss  »^i 
through  the  post  office ;  and  tbe  re- 
joinder did  not  deny  that  it  '"-" 
received. 


THE  COMMON  LAW  REPORTS. 


585 


1853. 


Shebht 
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The 


commencement  of  the  eaid  action,  any  clerk,  treasurer,  or  secre- 
tary within  the  juris^ction  of  the  said  court,  nor  any  known 
and  responsible  officer,  or  agent,  or  any  agent,  representative,  or 
man^r  of  their  real  or  personal  estate  within  the  jiirisdiction  pROFEfisioNAL 
of  the  said  court ;  and  that  they  the  said  defendants  could  not  Assuraiice 
have  been,  and  were  not,  properly  served  with  the  said  writ  of 
summons,  through  or  upon  any  agent  or  representative  of  the 
defendants  within  the  jurisdiction  of  the  said  court ;  and  that 
the  said  plaintiff  caused  and  procured  the  said  orders  to  be  made 
for  service  of  the  said  writ  of  summons  on  the  said  James  Wil- 
son Ramsay,  by  falsely  representing  to  the  said  court  that  the 
said  James  Wilson  Ramsay  was  the  agent  of  the  defendants 
within  the  meaning  of  the  said  statute,  whereas  in  truth  and  in 
fact  he  was  not  such  agent,  (a) 

Surrejoinder :  that  at  the  time  of  the  suing  out  and  serving  of 
the  said  writ  of  summons  in  the  said  action,  the  said  James  Wilson 
Ramsay  was  an  agent  of  the  defendants  within  the  jurisdiction 
of  the  said  court,  and  that  the  affidavit  by  which  it  was  made  to 
appear  to  the  satisfaction  of  the  said  Court,  that  the  said  defend- 
ants could  be  properly  served  with  the  said  writ  through  or  upon 
an  agent  of  the  defendants  within  the  jurisdiction  of  the  said  court, 
was  an  affidavit  of  one  B.  duly  made  and  sworn  in  the  said  court, 
in  the  said  action,  in  which  it  was  sworn  and  represented  to  the 
Court  that  the  said  B.  had  served  the  company  with  the  writ 
of  summons  in  the  said  action  by  delivering  unto  and  leaving 
with  the  said  James  Wilson  Ramsay,  the  agent  for  the  said 
company,  in  the  city  of  Dublin,  in  person,  at  his  office  in  the 
said  city  of  Dublin,  a  true  copy  of  the  said  original  writ ;  and 
that  the  said  B.  had  desired  him  to  send  the  said  copy  so  served 
to  the  office  of  the  said  company  in  London,  and  showed  him 
the  original  writ  of  summons;  and  that  afterwards  the  said 
Court,  on  hearing  such  affidavit  read,  did  make  such  order  as 
the  replication  in  that  behalf  alleged,  and  the  plaintiff  no  other- 
wise caused  or  procured  the  said  order  to  be  made  than  as 


(a)  The  8th  section  enacts,  that 
every  writ  issued  against  a  corpora- 
tion aggregate  maj  be  served  per- 
sonailj  on  the  mayor  or  other  head 
officer,  or  on  the  clerk,  treasurer,  or 
Kcretarj;  and  everj  writ  issued 
Against  Bnj  other  incorporated  body^ 
having  a  known  and  responsible  officer 
or  agents  may  be  served  personally  on 
«»cA  officer  or  agent;  and  if  any 
such  defendants  shall  not  appear,  &c., 
in  such  case  on  affidavit  of  such 
persoDal  service  and  of  publication 
of  notice,  &c.,  the  plaintiff  may  enter 
an  appearance,  provided  that  in  such 
case  a  notice,  &c.  shall  be  given  in 
the  Dublin  Gazette  and  one  of  the 


local  newspapers  of  the  countj,  &c. 
in  which  the  defendants  or  the 
officer  or  agent  to  be  served  shall 
reside.  It  was  contended  bj  the 
plaintiff  that  this  clause  referred  to 
corporations  or  companies  in  Ire" 
landy  and  that  the  nmth  clause  re- 
lated to  corporations  or  companies 
otd  of  Ireland.  And  in  the  Irish 
Court  it  seems  so  to  have  been  held 
in  this  case ;  for  one  of  the  grounds 
of  the  application  made  there  to  set 
aside  the  statutable  appearance  was, 
that  the  eighth  section  should  have 
been  pursued,  and  the  application 
was  dismissed.    See  the  replication. 
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1853.        aforesaid;  and  that  he  made  or  caused  to  be  made  no  Use 

representation  to  the  said  Court,  as  in  the  rejoinder  alleged,  nor 

save  as  aforesaid  any  representation  whatever  in  that  bdialf ; 

PBonmioKAL  ^^^  ^®  further  says,  that  the  contents  of  the  sud  aflSdavit  m 

Amubahcb    that  behalf  were  in  &ci  true. 

The  defendants  demurred  to  the  surrejoinder,  (a) 
Mr.  Seijeant  Byle*  (Mr.  Hoggins  with  him),  for  the  defcDd- 
ants.  First,  the  plea  is  good.  \Maule  J.  What  ia  the  mem- 
ing  of  the  allegation  **  that  the  plaintiff  entered  an  appearaooe 
behind  the  backs  of  the  defendants  ?  '^]  It  means  without  thdr 
knowledge.  [Mavle  J.  But  a  thing  may  be  done  with  a 
person's  knowledge,  although  behind  his  back.  (6)]  It  must  be 
taken  to  negative  any  knowledge  by  them  of  the  proceedings. 
[Cresswell  J.  As  applied  to  a  corporate  body,  the  allegation 
seems  scarcely  sensible.]  It  implies  the  absence  of  notice  to 
the  proper  agents  or  officers  of  the  company,  [itfatcfe  J.  It 
does  not  necessarily  imply  that.]     It  is  submitted  that  it  does 


(a)  The  defendants'  points  for  ar- 
gument were,  "  that  the  defendants, 
being  a  corporation  aggregate,  the 
writ  of  sammons  coold  not  properly 
haye  been  served  on  an  a^nt^  the 
eighth  section  of  the  statute  requir- 
ing the  service  to  be  on  the  mayor 
or  head  officer,  town  clerk,  clerk, 
treasurer,  or  secretarj ;  or,  at  least, 
it  should  have  been  alleged  that  the 
agent  was  a  known  and  responsible 
agent  of  the  defendants,  or  an  agent 
of  their  real  and  personal  estate,  or 
an  agent  within  tne  true  intent  and 
meaning  of  the  statute.**  The  plain- 
tifTs  points  for  argument  were,  ^  that 
the  surrejoinder  is  good,  as  showing 
that  the  order  was  made  on  an 
affidavit  true  in  fact,  and  which  was 
admitted  by  the  demurrer  ;  that 
the  rejoinder  was  bad  for  not  alleg- 
ing that  the  affidavit  was  false,  and 
that  both  plea  and  rejoinder  were 
bad,  not  denying  that  the  defendants 
had  knowledge  of  the  process  and 
all  the  proceedings  in  the  original 
action ;  and  that  the  replication 
was  good,  as  bringing  the  case  within 
the  ninth  section  of  the  act.  The 
plaintiff  also  marked  for  argument 
another  point,  that  wd  Hel  record  is 
the  onlj  plea  to  a  declaration  on  a 
judgment  in  one  of  the  superior 
courts  in  Ireland,  and  that  no  matter 
of  fact  can  be  averred  against  such 
a  judgment.  This  point  has  never 
been  distinctly  decided.  In  Collins 
V.  Matthew*^  6  East,  473.,  it  was  re- 
cognized that  nvl  tiel  record  is  the 
proper  plea,  though  the  issue  could 
not  be  tried  by  the  record;  the 
reason  for  which  is  assiorned  in  an- 


cient cases,  that  the  record  would 
be  put  in  peril  by  passing  the  sea. 

5  Edw.  2.  Error  89.,  Fits.  34.  Assize, 
7.;  Shower's  Parliamentarj  Cases. 
And  although  it  was  afterwards  hdd 
in  Harris  v.  Saunders^  4  B.  &  C.  41 1^ 
that  assumpsit  would  lie  on  such  a 
judgment,  that  decision  was  arrived 
at  with  some  hesitaUon,  and  is  one 
which  could  be  rested  upon  the  prin- 
ciple just  referred  to;  and  so  far  as 
it  was  rested  on  a  different  principle 
appears  inconsistent  with  that  case 
and  with  others.  And  in  a  more 
recent  case,  Outness  v.  CarroUt  1  B. 

6  Ad.  4^9.,  where  the  point  was  raised 
and  argued,  the  judges  expressly  ab- 
stained from  deciding  it.  In  J^rr- 
gwton  V.  Afahon^  1 1  Ad.  &  E.  1 79.,  the 
point  was  not  taken.  And  in  Bey- 
noids  V.  Fenton,  3  C.  B.  187.,  in 
which  that  case  b  commented  upon, 
the  principle  on  which  alone  it  can 
be  supported  is  stated  to  be,  that  the 
courts  in  this  country  take  oc^ni- 
zance  of  the  fact,  that  the  oonmioQ 
law  of  Ireland  is  the  same  as  in 
England;  a  principle  undoubtedly 
sustained  by  all  the  authorities 
If  that  be  so,  it  follows  that  the 
courts  here  take  cognizance  of  the 
fact  that  in  Ireland  a  judgment  of 
the  superior  courts  is  one  against 
which  matter  of  fact  cannot  be 
averred,  and  that  does  not  appear 
impugned  by  the  fact  that,  in  thb 
country,  such  a  judgment  is  not  for 
all  purposes,  as  for  proof,  of  record. 

(o)  And  an  appearance  may  be 
and  always  is  entered  by  a  plaintiff 
sec,  stat,  without  the  knowletl<*e  of 
the  defendant. 
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after  pleading  over.  [^Cresswell  J.  But  the  pluntiff  in  plead- 
ing oyer  does  not  in  the  least  imply  or  admit  the  supposed 
absence  of  notice  to  the  defendants^  on  the  contrary,  asserts 


tliat  there  was  notice  to  them  of  the  proceedings,  {a)    But  the   profbssionix 


expression  must  be  construed  in  a  way  to  make  it  sensible.  Assubancb 
[Maule  J.  Not  if  it  be  per  se  absurd  and  unmeaning.]  It 
is  used  in  the  judgment  of  the  Court  in  Ferffuson  y.  Mahon  (&)» 
on  which  the  plea  is  founded.  [Maule  J.  An  expression 
may  be  yery  sensible  in  a  judgment,  which  would  be  insen- 
sible, or  insufficient,  in  a  pleading.]  It  is  contended  that 
this  plea  must  now  be  construed  in  the  sense  in  which  it 
must  haye  been  understood  by  the  plaintiff  when  he  replied  to 
it.  [^Talfourd  3,  It  does  not  allege  that  the  defendants  did 
not  appear.]  That  is  cured  by  the  plaintiffs  pleading  oyer* 
Secondly,  the  replication  is  bad.  The  9th  section  of  the  statute 
does  not  apply  to  corporations  out  of  Ireland,  and  the  requi- 
sitions of  the  8th  section  haye  not  been  complied  with. 

Mr.  Wilks  (with  him  Mr.  Finlason)  for  the  plaintiff.  The  plea 
is  ill,  for  the  reasons  suggested  by  the  Court.  The  rejoinder  is 
ako  ill,  not  alleging  that  the  defendants  had  not  notice  of  the 
proceedings,  and  not  denying  that  the  party  seryed  was  their 
agent  within  the  meaning  of  the  act  at  the  time  of  seryice ;  added 
to  which,  the  allegation  that  he  was  not  such  an  agent  (at  the 
time  of  the  issuing  of  the  writ)  is  mere  matter  of  law,  on  which 
the  decision  of  the  Irbh  court  cannot  be  reconsidered  in  this 
court,  (c) 

Secondly,  the  replication  is  good.  The  court  in  Ireland  had  ju- 
risdiction to  make  the  order  for  substituted  seryice.  Long  before 
the  recent  act  of  13  Vict  the  Irish  courts  had  exercised  such  a 


(a)  Pleading  over  is  not  held  to 
cure  the  de^ct  of  anything  not 
implied  in  the  subsequent  pleading. 
See  Beale  v.  Simpson^  Lutw.  632. ; 
MuxcoH  Y.  Ballot,  Cro.  Jac.  369., 
Siderf.  184.*,  D>er,  15.  a ;  Parslow  v. 
Barley,  2  Ld.  Kaym.  1039. ;  Drake 
T.  Corderoy,  Cro.  Car.  288. ;  Court- 
iwy  ▼.  OreenviUe^  Cro.  Car.  209.; 
Sheffield  ▼.  Somerset,  Cro.  Eliz.  825. ; 
Norden  v.  Fox,  8  Lev.  393.;  Mat-: 
thewson  T.  Rowe,  Cro.  Jac.  125. ; 
Slack  V.  Bowialy  Cro.  Jac.  668. ; 
Buckland  t.  Otley^  Cro.  Jac.  681. 
And  though  as  to  doubtful  expres* 
sion  they  will,  after  pleading  over, 
be  construed  in  such  a  sense,  if 
possible,  as  to  support  the  previous 
pleading,  that  only  applies  where  of 
two  senses  one  will  oe  sufficient  to 
sustain  it;  Avery  y.  Hoole,  Cowp. 
825.;  HuntineUnoer  v.  Oardiner,  1 
B  &  C.  297. ;  Uohson  v.  Middleton,  6 


B.  &  C.  802. ;  Wrigkt  v.  The  King, 
3  N.  &  M.  892.  But  in  the  case  at 
bar,  even  construing  the  words 
'* behind  the  back"  most  sharply 
in  favour  of  the  plea,  it  only  means 
that  the  appearance  was  without  the 
defendants  ** knowledge,*'  which  it 
mi^ht  well  be,  and  yet  be  quite 
valid.  See,  on  the  general  subject 
of  curing  defects  by  pleading  over, 
Fowle  V.  WeUhy  1  B.  &  C.  29.; 
Fletcher  v.  Payeon^  3  B.  &  C.  192. ; 
Banks  V.  AngeU,  7  A.  &  E.  843. ; 
France  v.  White,  1  M.  &  G.  731. 

(b)  But  in  that  case  the  plea 
alleged  that  defendant  had  not  bad 
notice,  and  had  not  appeared. 

(c)  See  the  22  Geo.  3.  c.  53.  and 
23  Geo.  3.  c.  28.,  taking  away  the 
appellate  jurisdiction  of  the  English 
courts  over  judgments  of  the  Irish 
courts. 
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1853.        jurisdiction  under  tHe  43  Geo.  3.  c.  53.  s.  8.,  allowing  plamti& 
Shbeht       ^^  enter  appearances  for  defendants  in  such  cases  as  the  coutts 
V.  thought  fit.    Unlike  the  English  acts,  12  Geo.  1.  and  5  Geo.  2., 

Professiokal  ^^^  allowing  pbuntifis  in  this  country  to  take  that  course,  the 
Abbubakcb     Irish  act  did  not  contain  the  restrictive  words,  *'  within  the  juris- 
diction of  such  courts."     And,   accordingly,  the  Irish  courts 
have  always  held  themselves  at  liberty  under  that  act  to  permit 
plaintiffs  to  enter  appearances  for  defendants  on  actions  against 
companies  out  of  their  jurisdiction,  but  carrying  on  business 
within  the  jurisdiction,  the  courts  holding  that  the  agents  by 
whom  the  business  was  then  carried  on  were  constituted  agents 
to  receive  service  of  process  ;  Molony  v.  TuUoch  {a) ;  Phdan  ?. 
Johnson  (J)).    There  is  nothing  contrary  to  natural  justice  in 
such  a  system,  nor  would  it  be  competent  to  this  court  to  hold 
otherwise,  as  the  acts  of  Geo.  3.  and  Vict,  are  imperial  act& 
And  it  had  been  sanctioned  by  common  law  and  statute  even 
before  the  acts  referred  to.      So  long  ago   as  the  reign  of 
Anne,  parties  were  allowed  in  special  cases  to   sue  persons 
who  were  out  of  the  jurisdiction,  (c)    The  Court  of  the  County 
Palatine   of  Durham   can,  at  this  day,  issue  process  against 
persons  residing  in  any  part  of  England.     It  could  not  have 
been  intended  by  the  legislature  in  the  act  of  13  Vict,  indi- 
rectly to  take  away  a  power  so  long  exercised  by  the  Irish 
courts,  and  to  do  so  on  an  act  professing  to  enlarge  their  juris- 
diction.     Yet  such  must   be   the  result  of  the   construction 
contended   for  on   the   other  side.      The  construction  is  the 
less  probable,   since  the   Common   Law  Procedure   Act  eo)- 
powers  the  English  courts  to  issue   process,  not  only  against 
British  subjects  but  even  foreigners  residing  out  of  the  jurisdic- 
tion, {d)     And,  at  common  law,  a  corporation  out  of  the  juris- 
diction is  liable  to  distringas  on  property  within  the  jurisdiction; 
The  Caledonian  Railtcay  Company  v.  Wilson,  (e)     The  absence 
of  any  writ  at  all  would  not  be  necessarily  fatid  to  an  action  in 
the  English  courts ;  King  v.  ISymonds.  (f)     The  courts  in  this 
country  take  cognizance  that  the  common  law  of  England  and 
Ireland  is  the  same ;  Reynolds  v.  Fenton,  (y)     The  plea  upon 
any  construction  only  alleges  matter  of  irregularity,  which  is  no 
answer  to  the  action.  (A) 

ByUsy  Serjt.,  in  reply.     In  Reynolds  v.  Fenton  it  was  said  by 

(a)  1  Jones*  Irish  Exch.  R.  114.  it  reached  the  defendant.     RedpaA 

(b)  7  Irish  Law  R.  527.  ▼.  WiUiams,  3  Ring.  443.   And  eTen 

(c)  No  case  was  cited.  after  the  New  Rules,  rendering  per- 

Sd)  See  sec.  19.  sonal  service  imperative,  an  affidivk 

e)  5  Exch.  822.  to  set  aside  such  service  must  shov 

(/)  7  Q.  B.  R.  289.  that  the  defendants  have  not  hid 

ig)  3  C.  B.  R.  187.  knowledge  of  the  process-     PkiUpft 

(A)  At  common  law  there  might  v.  UnseU,  1  C.  M.  &  R.  374. 
be  good  service  b/  post,  provided 
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Mauk  J.  tbat  the  courts  in  this  country  took  cognizance  at  com- 
mon law  in  Ireland  as  in  England ;  actions  were  commenced  by 
service  of  written  process,  and  the  plea  is  suflBcient  in  showing 
that  there  was  not  such  service.     Unless  aided  by  the  replica-   profmmokal 
tion,  therefore,  disclosing  the  statute  of  Victoria,  the  judgment     Assurance 
on  which  the  declaration  is  founded  is  destroyed  by  the  plea. 

The  replication  is  bad  because  the  9th  section,  on  which 
the  pliuntiff  relies,  cannot  refer  to  corporations  at  alL  It  uses 
the  word  ''  defendant,"  and  the  interpretation  clause  does  not 
provide  that  the  word  shall  signify  ''  corporation.**  Its  whole 
scope  shows  that  it  only  applies  to  actions  against  individuals, 
or  unincorporated  bodies.  Thus  the  words  **  personal  service  " 
cannot  apply  to  corporations,  against  whom,  at  common  law,  the 
process  is  by  distringas  (a) ;  and  the  clause  only  applies  where 
personal  service  has  been  attempted,  and  is  the  proper  course  to 
pursue. 

Jeryis  C.  J.  We  think  the  plea  is  bad.  It  is  consistent 
with  every  thing  in  it  that  the  defendants  may  have  had  notice  of 
the  process,  and  may  even  have  appeared ;  and  the  very  irre- 
gularity referred  to  in  the  plea  may  have  been  in  the  plaintiff's 
entering  an  appearance  after  the  defendant  had  himself  ap- 
peared, (i)  There  may  have  been  some  irregularity,  either  in 
that  way,  or  by  the  appearance  being  entered  a  day  too  early ; 
and  that  will  not  suffice  to  avoid  a  judgment,  (c) 

Judgment  for  the  plaintiff. 

Mr.  Finlastm  afterwards  obtained  a  rule  to  set  aside  the  order 
of  Maule  J.,  allowing  the  defendant  to  traverse,  as  well  as  to 


(a)  The  process  against  corpora- 
tions at  common  law  is  served  on 
the  **  mayor  or  other  head  officer ;" 
Tidd,  Tof.  i.  p.  121.  And  in  the  Sih 
sect,  of  the  act  13  Yict.  these  words 
are  used ;  so  that  ^  personal  service  " 
may  well  apply  to  corporations. 

{b)  This  was  actually  the  case. 
The  affidavit  for  substituted  service 
need  not  state  that  defendants  have 
not  been  personally  served  or  ap- 
peared ;  Nolan  v.  Fitzgerald^  2  Irish 
Law  Rep.  79. 

(e)  From  the  earliest  times  it  was 
always  held  that  appearance  hj  de- 
fendant cured  absence  of  service  oi 
process;  42  Edw.  3.  30.,  46Edw.3. 
90^  3  Hen.  6.,  9  Barnes,  406.  And 
attbouffh  entering  an  appearance  by 
the  punntijff\  sec,  stat^y  would  not 
cure  irregularity  in  process  or  ser- 
vice (Barnes,  406.),  yet,  upon  prin- 


ciple and  authority,  the  taking  c£e- 
cutraiion  would  have  that  effect. 
Barnes,  416.,  1  B.  &  P.  250.,  6  B.  & 
C.  76.,  Tidd,  voL  i.  160.  Where 
there  was  no  appearance  until  after 
declaration  andjjudgment  by  default, 
held  no  error ;  Viner's  Abr.  "Error," 
L.  (6),  Com.  Dig.  "  Pleader,"  Judg- 
ment  by  Default.  Where  there 
was  a  void  writ,  and  appearance 
entered,  sec.  stat^  declaration  and 
judgment  by  default  held  too  late 
to  set  aside  proceedings  as  irregular ; 
Paul  V.  Qumetfy  6  B.  &  C.  36.  in  notis. 
So,  if  appearance  be  iiTegular,  the 
defendant  must  come  in  four  days 
to  set  it  aside,  for  he  must  hear  of 
it  when  he  has  notice  of  declaration ; 
Sharp  V.  Freeman^  5  D.  P.  C.  407. ; 
Richetts  v.  Bowey,  8  L.  T.  341.; 
Bradley  v.  Warling,  11  M.  &  W. 
452. 
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1853.        demnr  to,  the  surrejoinder,  and  to  strike  out  the  issae  of  fact 
HET^wwrr      joined  thereon. 

V-  Mr.  Serjeant  Byles,  for  the  defendants,  showed  caose.    The 

PaoRsnoirAL  Coort  has  no  power  to  make  sach  role.  Although  it  would  not 
Amu&AxcB  deprive  the  defendants  of  the  power  of  bringing  error,  it  would 
deprive  them  of  the  benefit  of  the  order  under  the  Common 
Jme  13.  j^i^^  Procedure  Act,  allowing  them  at  once  to  deny  and  to  demur ; 
for  after  verdict  thej  would  lose  the  advantage  of  the  plaintiff's 
pleading  over,  while  he  would  gain  the  benefit  of  the  defiendants 
having  pleaded  over.  No  authority  can  be  cited  in  favour  of  the 
application,  which  it  is  conceived  is  inconristent  with  the  object 
and  spirit  of  the  act.  The  plea  might  be  held  good  in  a  court 
of  error,  and  then  the  question  would  turn  on  the  surrejoinder. 
Mr.  Finlason  (with  him  Mr.  fFUles),  for  the  phdntifib,  in  rap- 
port of  the  rule.  The  right  to  plead  and  demur  was  only  con- 
ferred by  the  order  of  the  judge,  and  the  leave  can  be  taken 
away  by  the  same  power  which  gave  it ;  and  ought  to  be  so 
now  that  the  Court  has  dedded  the  plea  to  be  bad.  It  wouU 
be  an  injustice  and  absurdity  to  force  the  pliuntiff  to  trial  oa  a 
bad  plea,  upon  which,  even  if  he  failed  at  the  trial  on  the  sane- 
joinder,  he  would  be  entitled  to  judgment  non  obstanie  veredicto. 
Defendants  could  not  have  judgment  in  a  court  of  error  unks 
the  plea  were  held  good  and  the  replication  bad,  or  the  [dea 
and  rejoinder  good  and  the  surrejoinder  bad ;  in  either  case  the 
truth  of  the  surrejoinder  would  be  immaterial.  [CWsswfOJ. 
But  suppose  the  plea  and  rejoinder  held  good,  and  the  applica- 
tion and  surrejoinder  also  good,  then  the  truth  of  the  surre- 
joinder would  be  the  question.]  But  it  is  submitted  that  thi? 
Court  will  not  allow  that  question  to  be  nused  when  the  plea 
has  been  held  bad.  [^Mauk  J.  Suppose  the  general  issue  L^ 
pleaded  with  a  special  plea  on  demurrer  to  which  the  defendant 
has  judgment  that  the  declaration  is  bad,  cannot  the  defendant 
carry  down  to  trial  the  issue  of  fact  upon  the  other  plea?^ 
There  the  issues  are  on  different  pleadings,  here  they  are  upon 
the  same ;  and  again  there  the  defendant  would  have  succeeded, 
here  he  has  fiiiled.  [^Cresswett  J.  In  the  judgment  of  this 
Court ;  but  a  court  of  error  might  judge  differently.]  It  « 
conceived,  that,  in  a  matter  of  practice  like  this,  the  Court  will 
act  on  its  own  judgment.  In  Partridge  v.  Gardner  {a)  it  w«« 
said  by  the  Court  of  Error,  on  the  statute  of  Anne,  as  to 
several  pleas,  that  the  plaintiff's  right  to  costs  for  issues  of  6ct 
on  which  he  succeeded,  presupposed  a  good  declaration ;  so  here 
it  is  conceived  that  the  defendant's  right  to  plead  and  demnr 

(a)  6  Exch.  621. 
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presuppoees  a  good  plea.    In  an  ancient  case  (a)  the  defendant         1853. 
haying  demurred  to  part  of  a  declaration,  and  taken  issue  on  the       gn^y 
rest,  and  having  judgment  given  against  him  on  the  demurrer,  n 

succeeded  at  the  trial  on  the  issue  of  fact ;  yet  the  pluntiff  was  PBOFusaoirAL 
allowed  to  sign  judgment  for  the  damages  assessed  on  the  de-  Asotbamcb 
murrer,  notwithstanding  it  was  objected,  as  it  is  here,  that  the 
defendant  might  bring  error.  Before  the  Common  Law  Pro* 
oednre  Act,  of  course  the  only  cases  that  could  occur  were  cases 
of  issues  of  fact  and  of  law  on  different  pleadings ;  but  the 
principle  acted  upon  by  the  Court  appears  to  bear  out  the  pre- 
sent application.  Thus,  in  Cracknell  v.  Trueman  (6),  the  Court 
intimated,  that  if  a  plea  to  the  whole  declaration  were  held  good, 
there  could  be  no  use  in  going  to  trial ;  and  that  they  would  on 
that  ground  exercise  at  common  law  a  discretion  to  prevent  the 
trial  from  taking  place  before  the  demurrer.  In  Hintan  v.  AcrO" 
man  (e),  where,  upon  more  than  one  of  several  pleas  going  to  the 
whole  action  the  defendant  had  judgment  on  demurrer,  and 
there  were  issues  of  fact  on  the  others,  the  Court  said  that 
though  the  defendant  was  not  bound  to  enter  judgment  of  nil 
capiat  at  once,  and  might  try  the  issues  of  fact  on  the  other 
pleas,  yet  if  the  Court  could  see  that  it  could  not  make  any 
difference  to  him  whether  these  issues  were  tried  or  not,  they 
might  interpose  there  authority  to  prevent  a  wasteful  expendi- 
ture of  time  and  money.  \Maule  J.  No  doubt ;  but  here  we 
cannot  see  that  it  can  make  no  difference.] 

Jebyis  C.  J.  This  rule  must  be  discharged.  A  court  of 
error  might  hold  the  plea  good,  and  the  surrejoinder  also  good ; 
but  though  good  in  law  it  might  be  false  in  fact ;  and  thus  the 
very  object  of  the  Common  Law  Procedure  Act  is  to  enable  a 
party,  where  the  law  is  doubtful,  to  try  both  the  fact  and  law  of 
the  case. 

Maule  J.  The  parties  have  argued  the  demurrer  acting 
under  the  order,  which  cannot  now  be  rescinded,  {d) 

Cresswell  J.,  and  Talfoubd  J.,  concurred. 

Mr.  Serjeant  Byles  applied  for  costs,  as  the  rule  had  been 
obtained  to  set  aside  a  judge's  order. 

Mr.  Finlasan  urged  that,  though  this  had  been  necessarily  the 
form  of  the  rule,  yet  in  substance  it  asked  only  to  strike  out  the 
issue  of  fact,  on  the  ground  of  matter  which  had  arisen  sub- 
sequent to  the  making  of  the  order. 

{d\  Tear  Book,  38  Edw.  3.  28.  comtat^  but  that  the  defendants  would 

IfS  9  M.  &  W.  684.  have  elected  to  stand  on  the  issue 

\eS  3  C.  B.  737.  of  fact;  so  that  it  would  now  be  im- 

la)  It  is  presumed  the  learned  possible  to  replace  them  in  the  same 

Judge  bad  this  in  his  mind :  that  if  position. 

it  had  not  been  for  the  order,  non 
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1852.  Maule  J.     The  order  was,  to  ai^ae  the  demurrer  ^rsf; 

Shueht  implying  that  the  issue  of  fact  was  to  be  tried  afterwards. 

V.  Pbb  Cubiam. 

Pbomswnal  Rule  discharged  with  costs. 

Amurahc*  Attorneys,  T.H.Ambrose;  tuid  Eldertan. 
Company. 


C-oxMoir 
P1.EA8. 
Jime  9. 


WENMAN  V.  ASH.  (a) 

Coram  Jebyis  C.  J.,  Maule  J.,  Cbesswell  J.,  and 

Talfoubd  J. 


for  a^Ubelloas  xVCTION  for  libel.  The  declaration  stated  that  the  defendant, 
^Sr**"iM**^  in  the  form  of  a  letter,  addressed  to  one  S.  Wenman,  fiJsdy 
thathelndiui-  and  maliciously  composed,  and  published  of  the  pUuntiir,  the 
f^d^^t'^'bo*"  '"^ords  following :  —  '*  I  am  sorry  to  say  you  have  a  husband 
and  eztnusted  who  has  acted  inconsistently  to  what  he  always  professed,  in 
rent^-^Uiat'  taking  my  memorandum  book,  and  has  also  managed  to  unlock 
thereby  he  had  my  box  and  extract  four  receipts  for  board  and  lod^ng.  I  am 
fidence  of^the  8orry  he  should  be  so  lost  as  to  forfeit  all  future  confidence.  If 
defendant, who,  he  do  not  think  proper  to  return  them  I  shall  expose  him." 

Plea,  not  guilty.  The  cause*  was  tried  before  Wtttiams  J.,  at 
the  Sittings  in  Trinity  Term  ;  and  there  was  a  yerdict  for  the 
plaintiii^  damages  twenty  shillings.  The  letter,  when  put  in, 
appeared  to  be  addressed,  and  to  have  been  sent,  to  Mrs. 
Wenman,  (the  wife  of  the  plaintiff),  and  contained  other  pas- 
fendant  had  re-  ^^g^s^  not  material,  except  as  showing  that  the  defendant  had 

sided  in  the 
plaintiff*B 
hoose  aa 
lodger,  and  it 
fras  addressed 
and  had  been 
sent  to  the 


retom  them, 
would  expose 
him.    On  the 
general  issue, 
It  appeared, 
fitmi  the  rest 
of  the  letter, 
that  the  de- 


resided  in  the  plaintiff's  house  as  a  lodger,  and  that  he  had  cer- 
tain complaints  to  make,  of  which  the  passage  charged  as  the 
libel  stated  one.     There  was  no  other  material  evidence. 

Mr.  Seijeant  Byles  contended,  that  there  was  no  evidence  of 
1  .   ....>     w.    actual  malice ;  that  the  communication  was  privil^ed ;  and  that 

plamtiff  s  wife,  1,,  1       «       11.       .  mii  ^.^  iil 

The  jury  found  there  had  been  no  legal  publication.  The  learned  judge  told  the 
w**iiof written  i^^  ^^^^  actual  malice  was  not  necessary  to  be  shown  except 
maliciously,  when  the  publication  was  privileged ;  that  in  the  present  in- 
kft  ioThm°*  Stance  he  was  of  opinion  it  was  not  so ;  and  that  the  pablicatioa 
whether  it  was   to  the  Wife  was  sufficient  in  law  to  sustain  the  action.     He, 

written  bona 

^e  in  the  belief 

of  its  truth,  and  for  the  purpose  of  procuring  a  return  of  the  receipts.  — HeiA,  1.  That  the  poV- 

lication  was  sufficient    2.  That  the  communicatioH  was  not  privileged. 

Quttrtt  whether  the  occoMon  were  priyileged,  t.e.  whether,  supposing  it  had  been  found  that  the 
defendant  had  bond  fide  written  to  the  wife  to  induce  her  to  use  her  influence  with  her  hoaband  to 
induce  him  to  return  the  receipts,  and  that  there  had  been  no  expressions  going  further  than  the 
occasion  warranted,  the  communication  would  have  been  excused  ?  aemble,  that  it  would. 

Semble,  that  the  question  of  privilege  depends,  as  a  matter  of  fact,  upon  whether  the  party  reaCj 
acted  for  the  purpose,  which  would  be  privileged,  although  what  constitutes  such  a  purpose  cr 
occasion  is  a  question  of  law. 

(a)  Reported  by  W.  F.  Finlason,  Esq. 
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however,  left  k  as  a  question  to  the  jury  whether  there  was         1853. 
any  actual  malice ;  and  they  found  that  there  was  not.     The      WwImak 
learned  judge  gave  Serjeant  Byles  leave  to  move,  on  the  ground  v. 

of  the  publication  being  privileged;  and  he  accordingly  moved, 
and  obtained  a  rule  nisi^  not  only  on  that  ground,  but  also  on 
the  ground  that  the  publication  was  not  sufficient,  (a) 

Mr.  Serjeant  Wilkins  and  Mr.  Barnard  now  showed  cause* 
As  to  the  sufficiency  of  the  publication :  the  essence  of  a  libel, 
is  its  tendency  to  bring  a  person  into  the  bad  opinion,  dislike, 
or  contempt  of  those,  whose  bad  opinion,  dislike,  or  contempt  may 
be  a  cause  of  injury  or  pain  to  him ;  and  this  is  pre-eminently 
applicable  in  the  case  of  a  man's  wife,  whose  dblike  or  con- 
tempt for  him  might  be  the  cause  of  more  pain  and  injury  to 
him,  than  that  of  all  the  world,  destroying  his  conjugal  happi- 
ness, and  tending  to  produce  alienation  and  separation,  (b) 

Secondly,  the  publication  was  not  privileged.  To  constitute 
a  privilege,  there  must  be  some  just  cause  or  occasion  for  the 
communication ;  and  what  was  there  in  this  case  ?  If  the 
defendant  had  wanted  the  receipts  to  be  returned,  he  would  have 
written  to  the  plaintiff,  or  applied  to  the  police ;  and  it  is  plain 
that  this  was  not  his  object ;  Taylor  v.  Hawkins,  (c) 

Mr.  Serjeant  Byles  in  support  of  the  rule.     First,  there  was 
no  publication.     There  is  no  instance  in  which  publication  to 
the  wife  has  been  held  sufficient*      In  Rex  v.  Wegener  (d),  an 
indictment,  for  sending  a  libellous  letter  to  the  prosecutor,  was 
held  not  sustainable,  because  it  only  laid  the  libel  to  have  been 
written  of  him,  **  with  intent  to  injure  and  prejudice  him  ;"  and 
it  was  said  per  Abbott  C.  J.,  "  The  intention  on  the  part  of  the 
defendant  in  sending  the  letter  to  the  prosecutor  should  have 
been  alleged,  as  an  intention  to  provoke  him,  and  excite  lum  to 
commit  a  breach  of  the  peace ;  and  when  a  letter  containing  the 
libel  is  sent  to  the  wife,  it  ought  to  be  alleged,  as  sent  with  in- 
tent to  disturb  the  domestic  harmony  of  the  parties."     That  is 
spoken  of  a  prosecution,  in  which  the  public  wrong  is  alone 
considered.     \^Maule  J.     But.  when  the  letter  is  sent  to  the 
wife,  along  with  the  public  wrong,  there  is  likewise  a  private 
injury,  destroying  his  domestic  happiness.]     Then,  by  the  same 
rule,  it  would  be  actionable  also  to  write  to  the  husband,  reflecting 

(a)  Some  circumstances  seem  to  loss  of  a  marriage,  show,  that  the 
have  induced  the  Court  to  ffrant  the  law  considers  conjugal  confidence  and 
rule  on  that  ground  as  well  as  the  happiness,  of  leeal  value,  capable  of 
3ther,  although  leave  had  been  given  some  species  of  pecuniary  assess- 
to  move  only  on  one  of  them.  ment. 

(b)  The  actions  for  crim,  con,  and  (c)  16  Q.  B.  30S. 
fc>reach  of  promise  of  marriage,   in          {a)  2  Starkie,  245, 
vrhlch  the  special  damage  laid,  is  the 

C.  L. — VOL.  I.  R  R 
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on  the  wife  ?  (a)  [^Mauk  J.  Publication  to  any  otherpenon  tbsD 
the  pkintiff  is  enough.]  Husl)and  and  wife  are  in  law  one  per- 
son. [^Maule  J.  That  is  too  technical.  And,  xnoreoTer,  it  is 
not  true  in  all  cases,  and  for  all  purposea  (6)]  They  must  al- 
ways sue  jointly  for  injury  to  the  wife.  [^Maule  J.  There 
are  cases  in  the  old  books  of  actions  for  libel  or  slander  in  im- 
puting a  certain  disease  to  a  man  (e) ;  now,  suppose  a  party 
writes  to  the  husband  imputing  such  offence  to  the  wife  ?]  The 
husband  and  wife  might  sue  in  such  a  case.  [Maule  J.  He 
might  sue  alone.]  The  publication  would  be  to  the  plaintiff. 
[Maule  J.  No ;  the  husband  would  be  joined  only  for  con- 
formity ;  the  party  injured  is  the  wife,  but  he  must  join  in 
suing.] 

Secondly,  the  publication  was  priidleged.     It  must  be  as- 
sumed that  the  letter  was  true,  or  that  the  defendant  believed 
it  to  be  true.    [Maule  J.     Before  it  is  held  privileged,  it  must 
be  shown  or  assumed  that  it  was  believed  to  be  true.     You  can- 
not say  a  man  is  privileged  to  publish  what  is  false.]     But  the 
moment  it  is  held  privileged,  you  must  assume  that  it  was 
believed  to  be  true,  if  there  were  no  express  malice ;  and  the 
jury  found,  in  this  case,  that  there   was   not.     [Jervu  C.  J. 
When  you  have  shown  the  occasion  privileged,  then,  that  ques- 
tion arises,  not  until  then,  (cf)]     The  absence  of  express  malice 
is  to  be  assumed  in  arguing  the  question  of  privil^e.  {Maule  i. 
The  first  question  is,  did  the  occasion  justify  the  publication?] 
Being  believed  to  be  true ;  if  not  so  believed,  there  must  have 
been  malice.    [Maule  J.   A  privilege,  as  in  the  case  of  a  servant's 
character,  does  not  justify  every  possible  species  of  communica- 
tion.]    Every  possible  species  of  communication  as  to  that  ser- 
vant's character,  provided  there  be  no  malice ;  Child  y,  AfflediJ(e) 
[Cresswell  J.    There  it  appeared  tliat  the  defendant  had  been 
''  credibly  informed  **  of  the  alleged  facts.]    There  is  no  evident 
that  anybody  had  really  told  her.     If  it  be  assumed  that  the 


(a)  Why  not  ?  They  sue  jointly 
for  a  libel  on  the  wife ;  Chandler  ▼. 
Lindsey,  16  M.  &  W.  82. 

(b)  Thus  it  is  often  bo,  for  pur- 
poses of  criminal  law.  Thus  dus- 
band  and  wife  may  sue  on  articles 
of  the  peace  against  ^ach  other ;  or 
be  indicted  for  ill  treating  each 
other.  So  they  may  sue  each  other 
on  ejectment;  Dae  d.  Meryon  ▼. 
Daley^  10  Jur.  691.  So  they  may 
sue  each  other  in  the  ecclesiastical 
courts;  and  a  liability  to  suit  in 
those  courts  may  be  a  temporal 
damage;  Power  v.  Heming,  10M.& 
W.  564.    In  certain  cases  the  wife 


may  even  sue  alone ;  see  Ikdtom  t. 
Midland  Counties  Railway  Co.,  asil, 
p.  33. 

(c)  These  cases  are  in  poiot  t$ 
authorities;  they  proceeded  upnn 
the  ground  of  a  man  beinv  injured 
by  reason  of  people  msmdit^  hu 
society;  and  surely,  the  loss  ci  a 
wtfe*s  society,  is  as  much  a  legal  in- 
jury if  caused  by  dander^  as  if  by 
seSuctian. 

(d)  See  BlaMum  t.  BUnMmn, 
4  Bing.  395. 

(e)  9  B.  &  C.  403.  See  FbtaUaim 
Y.  Boodle,  3  Q.  B.  5. 
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defendant  did  not  believe  the  matter  of  slander,  how  can  the         1853. 
inquiiy  be  as  to  his  malice  ?  yet  that  inquiry  is  always  open  after 
a  publication  has  been  pronounced  privileged.  [  Cresswett  J.  You 
must  not  assume  that  he  did  believe  it  to  be  true,  or  that  he  did 
not,  until  the  occasion  is  shown  to  have  been  privileged.]     But 
on  the  question  of  privilege  the  belief  is  material.    [Jervit  C.  J. 
Suppose  the  occasion  is  privileged,  and  the  jury  find  that  there 
was  no  malice,  and  there  be  no  evidence  whether  the  defendant 
believed  or  not  ?]    Then  they  could  not  rightly  have  found  that 
there  was  no  malice,  which  depends  upon  the  belief  of  the  truth 
of  the  allied  libel,  and  that  is  the  esseAce  of  the  privilege. 
[Cresswett  J.     Surely  the  question  of  privilege  depends  pri- 
marily upon   the   occasion  f]     Then   the  occasion  in  this  in- 
stance conferred  a  privilege.     The  privilege  may  be  grounded 
upon  either  interest  or  duty ;    Taylor  v.  Hawkins  (a) :   there 
it  was  grounded  on  interest     In  Fairman  v.  Ives  (b)  a  peti- 
tion to  the  secretary  at  war,  praying  him  to  direct  the  plaintiff  to 
pay  his  debts  to  the  petitioner,  was  held  privileged  (c),  and  that 
very  much  resembles  the  present  case.      Assuming  the  letter  to 
be  true,  it  referred  to  certain  things  the  defendant  had  lost  in  the 
plaintiiTs  house,  and  the  object  of  the  letter  was  to  get  them 
back.    [Jervis  C  J.     The  defendant  does  not  ask  the  wife  to 
get  them  back ;  he  simply  speaks  of  ^^  exposing  "  the  plaintiff.} 
That  was  to  induce  the  wife  to  use  her  influence  with  her  hus- 
band to  return  the  things.     [Maule  J.     There  was  no  evidence 
that  she  had  the  custody  of  them.]     It  is  to  be  assumed  from 
the  letter,  that  the  defendant  believed  she  had. 

Jebvis  C.  J.     This  rule  must  be  discharged.     The  libel  was 
one  calculated  to  create  mischief  between  the  plaintiff  and  his 

(o)  16  Q.  B.  310.  said,  It  was  a  good  answer  to  the 

(b)  5  B.  Sc  A.  642.                    ^  action  that  the  paper  was  addressed 

(c)  There  Best  C.  J.,  in  delivering  to  the  secretary  bond  fide  for  the 
lodgment,  aud,  **  It  was  an  appli-  purpose  of  obtaining  redress.  The 
cation  for  the  redress  of  a  grievance  other  judges  held  the  same  language, 
made  to  one  of  the  King*8  ministers,  All  confine  the  excuse  to  statements 
*rbo,  as  the  defendant  honestly  of  fact;  the  party  must  not  go  far- 
tbonght,  had  authority  to  afford  him  ther,  and  impute  motives  ;**  Robert' 
redress.**  And  the  same  learned  sonv,  M^Dougallt 4Bing.6B0.  And  m 
iadge,  commenting  upon  the  case,  the  case  at  bar  it  was  not  left  to  the 
afterwards  add,  "There  was  no  jury  whether  the  latter  were  bond 
general  abuse ;  it  was  a  bare  state'  fide  for  the  mere  purpose  of  pro- 
"<a^  of  facts.  The  Lord  Chief  curing  the  return  or  the  letters,  and 
Justice  told  the  jury,  that  if  thej  with  a  belief  in  the  fact  that  the 
thought  the  petition  contained  a  fair  plaintiff  had  taken  them  ;  and,  more- 
uid  honest  statement  of  facts,  ac-  over,  the  terms  used  rather  appeared 
wording  to  the  understanding  of  the  to  imply  an  imputation  that  ne  had 
)arty  who  sent  it,  they  ought  to  improperly  and  fraudulently  taken 
ind  a  verdict  for  the  defendant,  them, 
n  that  I  agreed;  and  the  Court 
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1853.         wife.     The  publication  to  a  wife  is  a  Bufficient  pablicatioo  ta 
maintain  this  action. 

As  to  the  question  of  privilege,  I  think  the  occasion  did  not 
justify  the  communication.  The  defendant  had  no  right  to  com- 
municate to  the  wife,  under  the  circumstances,  the  complaints 
he  had  to  make  against  the  husband  ;  nor  could  he  have  beKeved 
that  it  was  proper  for  him  to  do  so. 

Maule  J.  I  am  of  the  same  opinion.  When  it  is  ssud  that 
husband  and  wife  are  in  law  "  one  person,"  that  must  be  con- 
sidered as  a  strong  figurative  expression,  and  cannot  be  dealt 
with  as  a  general  proposition,  universally  true,  and  as  one,  from 
which  all  its  logical  consequences  are  strictly  to  be  deduced. 
For  many  purposes  they  are  different  persons ;  and  it  is  of  the 
essence  of  their  relation  that  they  should  be.  And  cert«nly 
they  are  so,  for  the  purpose  of  having  their  feelings  wounded  by 
slanderous  communications  to  either,  touching  the  character  or 
conduct  of  the  other.  And  in  that  point  of  view,  more  mischief 
is  likely  to  be  done  by  such  communications  to  the  wife,  than  to 
any  other  person. 

With  respect  to  the  question  of  privilege,  the  qu^tion  is. 
Whether  the   circumstances   constituted  the  occasion  one  on 
which  the  defendant  was  privileged  to  make  this  communica- 
tion?    And  that  is  a  question   which  it  is  for  the  Court  to 
decide,  although  it  is  rather  less  in  the  nature  of  a  question  of 
law  than  of  fact  (a),  and  must  depend  upon  the  particalar  cir- 
cumstances of  each  case.  A  creditor  might  write  to  the  secretaiy 
at  war  to  compel  an  officer  to  pay  his  debts,  and  this  he  might 
do,  conceiving  that  the  secretary  at  war  had  jurisdiction  to  en- 
force his  demand ;  and  this  might  reasonably  be  held  a  priyil^ed 
communication,  just  as  in  a  case  where  a  party  might  apply  to  a 
court  in  a  case  over  which  it  had  no  jurisdiction.     In  the  pie- 
sent  case,  the  jury  have  found  tha  tthere  was  no  maUee  ;  but  it 
may  still  be,  that  there  was  no  privilege.     And  the  question  is. 
Whether  the  fact  that  the  defendant  had  lodged  in  the  plaintiff  V 
house,  and  had  lost  certain  receipts  there,  created  an  occasioD 
which  made  the  communication  privileged  ?     I  think  it  did  not ; 
and  that  no  reasonable  person  could  have  really  supposed^  that 
under  the  circumstances,  he  had  a  right  to  make  such  a  commu- 
nication, or  that  he  did  make  it,  with  a  view  to  enforce  the  return 
of  these   receipts.     The   facts  would   not  have  afforded  any 
foundation  for  a  finding  by  the  jury,  that  the  defendant  was  bona 

(a)    See  Fairman    v.   Ives    and  the  defendant  really  acted  on  the 

RoherUon  v.  M^Dougall,  in  which  it  suggested  motive ;   though  a  qu^- 

seems  to  have  been   treated  as  a  tion  of  law  whether  if  he  did,  it  wns 

question  of  fact,  primarilj,  whether  a  ground  of  privilege. 
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Jid^  enforcing  his  claim  to  the  documents,  in  writing  this  letter 
to  .the  plaintiff's  wife,  whether  the  jury  were  right  or  not  in 
finding  that  there  was  no  actual  malice.  When  a  communication 
privileged,  it  must  be  proved  that  it  was  malicious  in  order  to 
sustain  the  action ;  but  where  the  facts  do  not  show,  (even  as- 
suming the  defendant's  belief  in  the  truth  of  his  statements),  that 
there  was  a  privileged  occasion,  the  absence  of  express  malice 
will  be  immaterial,  and.  the  party  will  be  liable  for  an  injurious 
aspersion  which  the  occasion  did  not  justify,  (a) 

Cbesswell  J.  As  to  the  first  point  I  do  not  find  any  dif- 
ficulty in  saying  that  the  publication  was  sufficient. 

As  to  the  other  point  there  is,  perhaps,  some  difficulty.  It  is 
difficalt  to  decide  when  an  occasion  is  privileged,  or  when  a  com- 
munication ceases  to  come  within  the  privilege.  I  agree  with 
my  brother  Maule^  however,  as  to  the  distinction  between  this 
case  and  those  in  which  a  party  has  appealed  to  some  court  or 
funcUonary  (such  as  the  secretary  of  state  for  instance),  suppos- 
ing an  authority  or  jurisdiction  to  exist  which  in  fact  does  not 
exist.  The  defendant  in  this  case  could  not  have  applied  to 
the  wife  with  that  impression.  There  is  no  difference  between 
his  applying  to  her  and  to  any  other  person  whom  he  might 
have  imagined  could  have  exercised  an  influence  in  his  behalf,  (i) 


WSNMAX 


(a)  The  law  implies  in  the  first 
instance  that  a  libel  is  malicious; 
then,  if  the  occasion  on  which  it  was 
uttered  rebuts  that  inference,  the 
plaintiff  may  give  evidence  of  the 
malice ;  Pearson  t.  Le  Maitre^  5  M. 
&  G.  700.  The  meaning  of  the 
word  **  maliciouslj,**  in  tne  decla- 
ration for  libel,  is  an  unauthorised 
act  without  lawful  excuse,  calcu* 
lated  to  injure  another.  Personal 
malice  —  a  real  intention  to  injure 
another  —  is  different ;  Foster  v. 
Painter,  8  M.  ^  W.  664.  Malice  is 
of  law  or  fact;  and  the  latter  is 
either  personal  to  the  individual,  or 
that  sort  of  general  violation  of  the 
right  consideration  due  to  all  men, 
which  is  termed  malice ;  Shericin  v. 
SwindaU,  12  M.  &  W.  783.  Vex- 
atiouslj,  implied  malicCf  not  wilfuUj 
(^DeoH  V.  (JurUng,  10  Jar.  70.),  or 
wrongfully  {EUis  v.  Taylor,  8  M.  & 
W.  415.),  or  falsely.  Jb^alsehood  is 
only  evidence  of  malice,  coupled 
with  knowledge  of  the  falsehood ; 
Fituniain  v.  Boodle,  3  Q.  B.  5.  In 
one  case  in  which  the  jury  had 
found  for  the  defendant  on  the  ge- 
neral issue,  the  Court  said,  *^The 
libel  b  malicious  in  the  legal  sense 
of  the  word,  t.  e.  mischievous  and 


unjust,"  per  Curiam  (Robertson  v. 
Macdougall,  4  Bing.  680.) ;  **  and  if  so, 
the  iury  were  not  authorised  in  finding 
as  tney  have  found.'* 

(b)  The  defendant's  counsel  did 
not  ask  that  it  should  be  a  ques- 
tion leA;  to  the  jury,  whether  the 
defendant  made  the  communica- 
cation  believing  that  the  plaintiff 
had  taken  the  receipts,  and  bond 
fide  with  a  view  of  inducing  him  to 
return  them,  though  they  were  asked, 
whether  it  was  without  malice. 
Qutere,  if  the  jury  had  found  all  these 
questions  in  the  afiirmative,  whether 
the  Court  would  not  have  held  the 
communication  privileged,  according 
to  the  principles  they  clearly  recog- 
nised, and  which  are  afiirmed  in  the 
cases  cited.  In  Fnirman  v.  Ives, 
these  questions  were  left  to  the  jury; 
see  note,  ante,  p.  595.  So  in  Ro' 
bertson  v.  M'DougaU,  the  judge  told 
the  jury,  "that  if  (they  thought) 
the  defendant  had  resorted  to  the 
statement  as  a  pretence,  and  had 
gone  out  of  his  way  to  attack  the 
plaintifl^s  character,  he  would  be 
liable  ;  but  if,  having  a  fair  ground 
for  his  observations,  he  had  only  in 
warmth  a  little  exceeded,  he  stood 
excused." 
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1853.  Talfourd  J.     I  think  the  publicatioa  was  sufficieat,  and 

WxNMAM      ^^^  °^^  priyilegeiL  Rule  discharged. 

Attorneys,  Ashley  ;  and  Shield  Sf  Harwood. 


KEYSE  r.  POWELL,  (a) 

Coram  LoBD  Campbell  C.  J.,  Coleridge  J.,  Wiohtman 
QuEKN-«  J-*  and  Erle  J. 

Bench.         m 

ilfay  6.         X  HIS  was  an  action  of  trespass  for  breaking  and  entering  the 
Where  a  tenant  pkintiflTs  close,  and  digging  coals  therein, 
luid'witi^cmt  '^^  material  pleas  were,  not  possessed,  and  a  special  justifica- 

reseiration,       tion  under  a  lease  of  the  coal  mines  under  the  land  (which  was 

takes  a  lease  of  oopjhold)  to Braithwaite  and Protheroe  for  ninety- 

the  minerals      qiq^   vears,  of  which  lease  the  defendant,  by  several  mesne 

under  it,  no  .      *        ,      , 

further  entrj     assignments,  became  assignee. 

isne^ssarf  to       ^jj^  replication  joined  issue  on  the  plea  of  not  possessed,  and 

session  of  the    pleaded  the  Statute  of  Limitations  to  the  right  of  entry  under 

rodT^'^Md  ^®  1®*^  ^*  "P  ^y  ^^  P^^  of  justification. 

his  possession        It  appeared  at  the  trial,  that  by  a  lease  granted  in  March, 

tiLlftaTJfit^^a  ^^^1»  ^^  ^^^  <^^n®'  ^^  ^^^  ^d'  (through  whom  the  plamtiff 

co-lessee ;  and  claimed)  demised  all  veins  of  coal  thereunder  to  Braithwaite  and 

possession  has  Protheroe  for  ninety-nine  years,  in  consideration  of  5001,  a 

oontinned  peppercom  rent,  and  a  royalty  of  a  tram  of  coals  monthly, 

period  within  whilst  coals  should  bc  gotten,  with  the  usual  covenants  as  to 

w°*^Zt^  entering,  to  win,  and  take  the  coals,  which  lease  ultimately 

bronpht  for  became  the  property  of  the  defendant.     That  at  the  time  of 

rach  co-l«nee  ^^®  execution  of  the  lease,   Braithwaite  was,  and   had  been 

is  not  barred  since  1818,  the  occupier  of  the  land  as  tenant  from  year  to 

of  Limitations,  7^^9  ^^^  ^^  continued  until  1831,  when  he  died;  and  his 
although  the  executors  gave  up  possession  to  Keyse  in  1832.  The  mines 
been  worked  ^^^^  ^^^  opened  in  1847,  when  the  defendant  b^an  to  woric 
within  twenty    ^he  coal,  upon  which  the  plaintiff,  claiming  under  the  grantor 

of  the  lease  of  1821,  brought  the  present  action. 

The  verdict  upon  both  issues  was  entered  for  the  phuntiff, 

but  leave  was  given  to  the  defendant  to  move  to  enter  a  verdict 

for  him,   and  a  rule  having   been  obtained^  accordingly,  m 

Michaelmas  Term  last, 

Janua    28  29        ^^*  Whatebf  Q.  C,  Mr.  Keating  Q.  C,  and  Mr.  Crr«^  showed 

cause,  and  contended,  on  the  part  of  the  plaintiff,  that  as  there 
had  been  no  entry  under  the  lease  of  1821,  that  instrument 
gave  the  defendant  a  mere  interesse  termini;  and  thai  when 
Braithwaite's  executors  gave  up  possession  of  the  land/  both  the 
surface  and  the  minerals  returned  to  the  possession  of  the  lessor 

(a)  Reported  by  R.  J.  Comer,  Esq. 
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That  the  Statute  of  Limitations  was  a  bar  to  any  claim  under  1853. 
that  lease,  more  than  twenty  years  having  ehipsed  since  its 
execution,  when  the  right  of  entry  under  it  accrued ;  and  that 
the  defendant,  by  the  acceptance  of  the  lease  of  1821,  was 
estopped  from  saying  that  Lewis,  the  then  owner,  was  not  at 
that  time  in  possession  of  the  minerals  granted  by  that  lease,  (a) 

Mr:  fFaison  Q.  C,  and  Sir  Thomas  PhilHps^  eontri.  At  April2h 
the  time  of  the  granting  of  the  lease  of  1821,  Braithwaite,  one 
of  the  lessees,  being  tenant  of  the  land  without  reservation  of 
the  minerals,  was  in  actual  possession  of  them  also ;  Humphries 
V.  Brogden{b\  Lewis  y.  Branthtoaite {c),  Raine  v.  Aklersnn  (d); 
although  he  had  no  right  to  work  them,  and  it  would  have 
been  waste  by  him  if  he  had  done  so ;  Sanders^  cctse,  (e)  So 
that  Braithwdte  being  in  1821  in  possession  of  the  land  with 
the  mines,  the  lease  of  the  coal  then  granted,  was  a  lease  to  him 
in  actual  possession,  and  operated,  not  to  give  him  a  mere 
interesse  termini^  but,  by  enlargement  of  a  preceding  estate. 
[Lord  Campbell  C.  J.  Suppose  a  parol  demise  from  year  to 
year,  without  exception,  in  Durham  or  Northumberland,  what 
should  be  the  effect  as  to  the  minerals  ?]  It  would  pass  every- 
thing. There  is  no  custom  to  support  an  exception  of  the 
minerals :  the  custom  there,  is  to  take  care  to  reserve  both  coal 
and  way-leave  to  win  it,  which  are  often  of  much  greater  value 
than  the  surface  of  the  land ;  but  where  there  is  a  demise  with- 
out reservation,  it  passes  everything.  And  no  new  entry  or 
seizin  was  necessary  on  the  granting  of  the  lease.  How  can 
possession  under  a  lease  of  mines  be  taken,  otherwise  than  by 
entry  upon  the  surface  ?  Is  the  lessee  bound  to  bore  to  the 
centre  of  the  earth  ?  This  difficulty  has  been  much  discussed, 
and  it  has  been  suggested  that  a  symbolical  livery  on  the  surface 
might  be  sufficient ;  Wilkinson  v.  Proud  (f),  BartorCs  Convey" 
ancing  (jf) ;  or  that  it  might  pass  by  force  of  the  grant ;  Shep* 
par(Ps  Touchstone  (Ji) :  for  where  an  entry  is  impossible,  or 
unnecessary,  the  law  does  not  require  it;  Browning  v.  Beston^i), 
Djgge^s  case.  (A)  It  may  be  said,  however,  that  there  was  a 
possesnoa  by  Braithwaite  alone ;  but  there  are  many  cases  in 
which  it  has  been  held,  that  where  two  persons  claim  by  the 
same  title,  an  entry  by  one  enures  to  both.     [Lord  Campbell 

(a)  The  points  on  which  the  judg-  (e)  5  Rep.  12.  a. 
ment  proceeded  render  it  unneces-  (/)  1 1  M.  &  W.  33. 
sarj  to  report  much  of  the  argument,  (g)  Vol.  iv.  p.  199. 
in  which  other  points  not  decided  (A)  Preston's  edit.  206. 
were  discussed.  (i)   Plowden,  133. 

(b)  12QB.  739.  (k)  I  Rep.  174.  a.,  5th  Hesolu- 


c)  2  B.  &  Ad.  437.  lion. 
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n 


4  Bmg.  N.  C.  702. 


600  THE  COMMON  LAW  REPOBTS. 

1853.  C.  J.  No  doubt  if  there  was  an  entry  by  Braithwaite,  it  would 
Ketbe  amount  to  an  entry  by  Protheroe  also.]  Then  when  the  firm 
.  u*  was  surrendered  in  1832,  what  was  restored  ?     The  land,  minos 

the  coal,  which  was  the  subject  of  a  grant  which  passed  it  in 
point  of  interest ;  for  possession  of  lands,  is  not  possession  of 
mines  under  them,  where  there  has  been  a  distinct  grant  of 
mines,  (a)  And  supposing  the  giving  up  the  possession  of  the 
farm^  had  the  effect  of  giving  possession  of  every  thing  to  the 
plaintiff,  still  the  defendant  had  a  right  superior  to  his. 

2.  The  Statute  of  Limitations  does  not  apply;  for  where 
m\nes  are  granted,  or  reserved  out  of  a  demise,  the  grantee  or 
owner  is  not  barred  of  his  right,  by  omitting  to  work  them  for 
twenty  years;  Hadgkinson  v.  Fletcher  {b\  Seaman  v.  VatDdrey{c)f 
McDonnell  v.  McKinty,  (d) 

3.  As  to  the  objection,  that  the  defendant  is  estopped  from 
denying  the  possession  of  the  mines  by  Lewis  at  the  time  of 
making  the  lease  in  1821,  by  acceptance,  it  is  submitted,  that 
such  was  not  the  effect  of  it ;  the  acceptance,  simply  admitted 
his  right  to  make  that  grant. 

Cur.  adv.  vulL 

Maff «.  Lord  Campbell  C.  J.  now  delivered  the  judgment  of  the 

Court. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close  and  digging  minerals.  The  two  material  pleas 
are  *'  not  possessed,"  upon  which  issue  was  joined,  and  a  special 
justification  under  a  lease  granted  to  Braithwaite  and  Protheroe, 
of  which  the  defendant  had  become  assignee.  To  that  there 
was  a  replication  of  the  Statute  of  Limitations  to  the  right  of 
entry,  which  the  defendant's  plea  alleged,  and  upon  that  issue 
was  joined.  The  question  was.  Whether,  according  to  the 
evidence  at  the  trial  and  the  rules  of  law,  the  verdict  upon 
these  two  issues  should  be  entered  for  the  pluntiff?  It  seeme 
to  us  that  the  defendant  is  entitled  to  have  the  verdict  entered 
for  him  upon  the  plea  of  "  not  possessed."  We  think,  that  at  the 
time  when  the  alleged  trespasses  were  committed,  the  defendant 
must  be  considered  as  having  been  in  possession  of  the  minerals 
demised  to  Braithwaite  and  Protheroe  by  the  lease  of  the  8th  d 
March,  1821.  To  arrive  at  this  conclusion,  it  is  not  necessary 
to  consider  the  operation  of  the  Statute  of  Uses  on  the  lease,  or 
to  enter  into  the  various  legal  subtleties  which  were  presented 
to  us  in   the  course  of  the   argument  on  both  sides.     Th€ 

(a)  Selw.  Nisi  Prius,  9th  edit.  742.  n.  (c)  16  Yes.  390. 

(6)  3  Doug.  31.  (d)  10  Irish  Law  Bep.  51^ 
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foundation  of  our  opinion  is,  that  at  the  time  when  the  lease  was  1853. 
execated,  and  the  term  granted  had  commenced,  Brmthwaite, 
one  of  the  lessees,  was  tenant  of  the  farm  under  which  the 
minerals  demised  lay.  Being  in  possession  of  the  surface,  in 
point  of  law  he  was  in  possession  of  the  minerals.  He  had  no 
right  to  work  the  minerals;  if  he  had  done  so,  it  would  have 
been  waste :  but  the  lessor  could  not  have  sued  him  in  trespass; 
and,  if  strangers  had  worked  the  minerals,  even  without 
working  the  surface,  Braithwaite  might  have  maintained  tres- 
pass against  them.  That  the  surface,  and  the  minerals,  might 
be  dissevered  in  title,  from  Braithwaite  the  tenant,  appears 
abundantly  from  the  cases  cited  of  Sir  William  Curtis  v. 
Daniel  {a)j  and  Humphries  v.  Brogden(J))\  but  the  presumption 
is  the  contrary,  and  here  there  is  nothing  to  rebut  the  pre* 
sumption,  down  to  the  time  when  the  lease  of  the  minerals  was 
granted ;  for  when  Braithwaite  became  tenant  of  the  surface, 
the  minerals  belonged  to  the  lessor,  and  they  cannot  be  con- 
sidered as  exempted  from  the  demise,  any  more  than  timber 
trees.  This  doctrine  never  has  been  questioned,  unless  with 
regard  to  minerals  under  a  copyhold  tenement,  as  between  the 
tenant  and  the  lord.  In  Lewis  v.  Branthwaite  (c)  it  was  held 
that,  although  the  property  in  the  minerals  was  in  the  lord^ 
the  possession  of  them  was  in  the  tenants,  and  the  tenants 
might  maintain  trespass  against  the  owner  of  the  adjoining 
colliery  for  breaking  and  entering  the  subsoil,  and  taking 
the  minerals.  Lord  Tenterden  there  says,  *•  The  general  rule 
being,  that  he  who  has  the  surface  has  the  subsoil,  it  seems 
to  me,  that  the  copyholder  has  possession  of  the  subsoil, 
though  he  may  have  no  property  in  it"  Littledale  J.  adds,  "  It 
is  not  disputed  that  a  freeholder,  or  one  holding  under  him  for 
life,  for  years,  or  at  will,  has  possession  of  the  soil  from  the 
surface  to  the  centre  of  the  earth."  Patteson  J.  fully  concurs, 
saying,  <*  There  is  no  distinction  between  a  tenant  holding 
under  a  freeholder,  and  a  copyholder  holding  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  as  far  as  pos- 
session of  the  property  is  concerned.  Although  the  copyholder 
may  have  no  right  to  make  use  of  the  minerals,  he  has  a 
sufficient  possession,  to  entitle  him  to  maintain  trespass  against 
a  wrong-doer."  Braithwaite,  thus  having  been  in  possession 
of  the  minerals  as  tenant  from  year  to  year,  when  the  lease 
was  granted  for  ninety-nine  years,  can  it  be  said  that  this 
lease  ousted  him,  and  revested  the  possession  in  the  lessor? 
Braithwaite  must  be  considered  as  continuing  in  possession, 

(a)  10  East,  273.  (6)  12  Q.  B.  739.  (c)  2  B.  &  Ad.  437. 
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1858.        hia  estate  being  enlarged  by  the  Iea8e5  and  being  in  poeaenoD, 
KsTtk  *     there  could  be  no  necessity  for  any  entry  to  give  him  pos- 
session under  the  lease ;   and  we  have  not  been  told  how  be 
could  have  entered,  the  surface  being  already  in  posseeoon  of 
himself.     When  the  lease  was  executed,  he  was  then  in  a  sitoa- 
tion  to  have  taken  a  release  in  fee  of  the  ndnerak,  or  any  iote- 
rest  in  the  fee-simple  greater  than  that  of  tenant  from  year  to  year. 
The  lease  for  ninety-nine  years  must  for  this  purpose  operate  in 
the  same  manner  as  a  release  for  that  term.     Had  Braithwaite 
been  sole  lessee  of  the  minerals,  the    point  does  not  appear 
to  admit  of  any  doubt.     Does  it  make  any  difference  for  this 
purpose,  that  the  lease  was  to  him  and  another  ?     Must  not 
his  possession  under  the  lease  be  considered  as  the  posaesoon 
of  himself  and  his  co-lessee  ?     Braithwaite,  being  lawfully  in 
possession  under  the  lease,  his  possession  enures  for  the  benefit 
of  both,  and  the  interest  passing  by  the  lease,  cannot  be  ooo- 
sidered  as  merely  an  interetse  terminu     The  lessor  could  not 
have  entered  on  Braithwaite,  as  far  as  the  minerals  were  ooo- 
cemed ;  and  neither  the  lessor,  nor  any  one  claiming  the  lever- 
sion  under  him,  can  be  considered  as  having  been  in  posaeaaon 
at  any  time  since  the  lease  was  executed.     There  was  a  printy 
between  the  two  lessees  sufficient  to  make  the  possession  of  one 
the  possession  of  bo£h ;  and,  under  the  circumstances,  there  was 
no  act  to  be  done  by  Protheroe  to  convert  the  interaa  tenmi 
into  a  vested  interest  in  possession :    for  these   reasons,  the 
defendant,  who  has  in  truth  all  the  interest  of  the  two  leaseeB) 
must  be  considered,  so  far  as  regards  the  plea  we  are  now  dis- 
cussing, as  lawfully  in  possession  when  he  committed  the  alleged 
trespass  of  working  the  minerals.     Then,  as  to  the  Statute  of 
Limitations,  if  Braithwaite  and  Protheroe  are  to  be  considered 
as  having  been  once  lawfully  in  possession  under  the  lease,  it 
further  appears  to  us  that,  the  defendant  is  entitled  to  the  verdict, 
on  the  issue  arising  out  of  the  plea  of  the  Statute  of  LimitatioD?» 
to  the  special  justification.     This  plea  confessing  and  avoiding^ 
admits  that  the  plaintiff  was  de  facto  in  possession  when  the 
defendant  entered  to  commit  the  trespass,  and  is  founded  on  a 
right  in  the  defendant  to  enter  and  take  the  coals  as  assignee 
of  the  lease.     The  plaintiff  replies  that,  the  right  of  entry 
relied  on,  had  not  first  accrued  to  the  defendant,  or  those  under 
whom  he  claims,  within  twenty  years.     If  the  defendant  is  oon- 
fined  to  the  right  of  entry  under  the  lease,  supposing  that  till 
the  entry  and  trespass  complained  of,  there  never  had  been 
any  entry,   and    that    the  lease  therefore  conveyed  only  an 
interesse  termini,  this  issue  must  be  found  for  the  pliuntiff;  for 
more  than  twenty  years  had  elapsed,  since  the  granting  of  the 
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lease,  and  the  first  accruing  of  the  right  to  enter ;  but  we  think,  1853. 
that  the  defendant  was  at  liberty  to  set  up  any  right  of  entry 
which  was  vested  in  him,  possession  once  having  been  taken  ^  v^ 
under  the  lease,  and  that  he  is  not  driven  to  rely  on  the  right  of 
entry,  when  the  lease  is  supposed  to  have  given  him  an  interesse 
termini.  There  was  a  possession  by  him,  as  the  evidence  at  the 
trial  showed,  through  possession  of  the  minerals  by  Braithwaite 
and  Protheroe  under  the  lease,  by  reason  of  Braithwaite's  tenancy 
of  the  superincumbent  surface ;  and  the  possession  under  the 
lease  may  be  supposed  po  havb  continued,  till,  the  plaintiff  dis- 
possessed the  defendant,«VJ:^H  twenty  years  before  the  time 
when  the  defendant  entered  to  commit  the  alleged  trespass. 
Upon  this  ouster  a  new  right  of  entry  would  accrue,  and  this 
may  well  be  the  right  of  entry  on  which  the  defendant  relies 
in  this  special  justification :  but  this  right  of  entry  first  accrued 
within  twenty  years;  therefore,  upon  both  issues,  there  ought  to 

be  judgment  for  the  defendant. 

Bule  absolute. 

Attorneys,  Hall ^  Hunt; — JProt/ieroe  Sf  Fox. 


FISHER  V.  BRIDGES,  (a) 
Coram  LoBD  Cahpbbll  C.  J.,  Wightman  J.,  Eble  J.,  and      qubkh's 

CbOMPTON  J.  Bench. 

1  HIS  was  an  action  of  covenant  on  a  deed,  dated  in  October,  Where  pro- 

1849,  whereby  the  defendant  covenanted  with  the  plaintiff,  to  fy^^emea^ 

pay  him  the  sum  of  630/.,  with  interest  at  5  per  cent.,  on  the  parpow  of 

27th  April,  1850.  l^iS?^!!^' 

The  plea,  framed  on  the  Lottery  Act,  10  &  11  Will.  3.  c.  17.,  ^®*^^*^®^«' 

alleged,  that  it  was  unlawfully  agreed  between  the  plaintiff  and  giTen  to  secare 

defendant,  that  the  plaintiff  should  sell  and  transfer  to  the  ^^^^m 

defendant,  certain  lands  and  houses  for  a  certain  sum  of  money  that  Uie  deed 

to  be  paid  by  defendant  to  the  plaintiff,  to  the  intent,  and  in  Z^^nf^thl 

order,  and  for  the  purpose,  as  the  plsuntiff  well  knew,  that  such  illegal  bargain; 

lands  and  houses  should  be  exposed  to  sale  by  way  of  lottery,  ^^^  settUg  up 

to  be  determined  by  lot  or  drawing,  contrary  to  the  statutes.  **>«  illegality  of 

The  plea  then  set  out  the  agreement  for  the  sale  of  the  land  tion  for  th?** 

(a)  Reported  by  E.  J.  Corner,  Esq.  deed,  without 

showing  it  to 
be  part  of  the  illegal  contract,  was  bad. 
The  affidavit  in  support  of  an  application  for  leave  to  enter  a  suggestion  of  omitted  facts,  under 
sect  143.  of  the  Common  Law  Procedure  Act  1852,  must  make  out  a  clear  and  satisfactory  case. 
An  affidavit  upon  information  and  belief  that  the  fkcts  suggested  are  true  in  substance  and  in  fact, 
held  not  sufficient. 
Such  an  appUcation  need  not  be  made  on  the  day  judgment  is  given. 
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1853.         and  houses,  and  went  on  to  allege  that,  afterwards,  in  puTBuance 
FtsHKB       ^^  ^^^^  illegal  agreement,  the  said  land  and  houses  were  sold 
V.  and  transferred  for  the  residue  of  a  term  of  years ;  and  that  part 

of  the  consideration  money  being  unpaid,  the  defendant  made 
the  deed  of  covenant  mentioned  in  the  declaration,  as  a  security 
for  the  same.     Issue  thereon. 

At  the  trial  before  the  chief  justice  a  verdict  was  found  fat 
the  defendant  on  this  plea,  and  a  rule  to  show  cause  why 
judgment,  non  obstante  veredicto^  should  not  be  entered  for  the 
plaintiff  having  been  obtained, 

Mr.  Huffh  Hill  Q.  C.  and  Mr.  Ball  showed  cause,  —  Ist.  The 
purpose  for  which  the  land  was  sold  was  illegal  by  statutes 
10  &  11  Will.  3.  c.  17.  and  12  Geo.  2.  c.  8.,  which  declare  lot- 
teries to  be  common  and  public  nuisances,  and  impose  penalties 
upon  parties  concerned  in  them ;  and  it  has  been  held,  that 
where  a  penalty  is  imposed  upon  any  act,  it  amounts  to  a  stata- 
tory  prohibition  of  that  act ;  De  Begnis  v.  Armutead.{a)    2d1 
No  action  will  lie  for  the  price  of  the  land  sold  for  sudi  un- 
lawful purpose ;    Langton  v.  Hughes  (ft).   The  Gas  LigU  a»d 
Coke  Company  v.  Turner  (c),   Cannon  v.  Brice  (rf),  Maekamdl 
V.  Robinson,  (e)    3rd.  Securities  given  for  payment  of  the  price 
of  goods  sold  for  unlawful  purposes  are  void,  and  cannot  be 
enforced,  although  not  part  of  the  original  bargain ;  PazUm  t. 
Fopham(f)  and  Lightfoot  v.   Tenant,  {g)    These    were  cases 
upon  securities  for  the  price  of  goods  sold  for  the  purpose  of 
being  imported  from,  or  exported  to  India,  without  license  from 
the  East  India  Company,  contrary  to  their  charter.     [Loid 
Campbell  C.  J.    The  unlawful  act  was  still   in  fieri  there,] 
Irrespective  of  the  particular  circumstances  of  the  case,  it  is 
submitted  that,  as  a  matter  ot  principle,  any  security  given  for 
the  payment  of  money  for  any  unlawful  purpose.  Is  tainted 
with  the  illegality  of  the  original  unlawful  agreement,  and  is 
void.     The  rule  was  obtained  mainly  upon  the  authority  of 
Wetenhall  v.  Wood{li)  and  Simpson  v.  Bloss(t);  but  it  will  be 
found  that,  the  first  case  has  been  overruled  by  dmnoH  t. 
Brice,  and  Mackinnell  v.  Robinson,  already  cited.     The  other 
does  not  apply,  for  it  has  been  long  settled  that,  it  is  open  to  a 
defendant  to  show  by  plea,  that  a  security  has  been  given  for 
an  illegal  consideration  ;   Collins  v.  Blantem,  (A) 

Mr.  Chambers  Q.  C,  and  Mr.  Hawkins^  contra.     If  the  plea 


(a)  10  Bing.  107.  (/)  9  East,  408. 

lb)  1  M.  &  S.  593.  ig)  1  B.  &  P.  55L 

(c)  5  Bing.  N.  C.  666.  (A)  1  £sp.  IS. 

d)  3  B.  &  Aid.  179.-  (t)  7  Taunt.  246. 

e)  8  M.  &  W.  484.  (A)  2  Wils.  347. 
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is  looked  at  carefully,  it  will  be  seen  that  it  alleges,  that  the      ^  18^. 
parties  entered  into  a  void  contract,  which  was  executed,  and 
a  new  contract  made  for  the  payment  of  this  money ;  there  is 
nothing  to  show  the  new  contract  to  be  illegal.    It  has  been 
held,  that  where  a  contract  of  sale  was  made  on  Sunday,  and, 
consequently,  void,   an  action   might  be  maintained  upon  a 
subsequent  promise  to  pay  the  price  of  the  goods  so  sold; 
Williami  y.  Paul,  {a)     It  is  incumbent  on  a  party  who  sets  up 
his  own  illegal  act,  to  inyalidate  his  own  deed,  to  show  clearly 
that  it  is  a  part  of  the  original  unlawful  transaction ;  Peirie  y^ 
Hannay, {h)    It  was  so  in  the  cases  of  Paxton  y.  Popkam,  and 
Lightfoot  y.  Tennant^  relied  on  by  the  other  side,  in  which  it  may 
be  collected  from  the  cases  and  the  judgments,  that  the  securities 
were  giyen  as  part  of  the  original  transaction ;  but  here,  it  is 
founded  on  a  legal  act,  for,  consistently  with  anything  that 
appears  on  the  plea,  the  illegal  intent  may  haye  been  abandoned 
before  the  conveyance  was  made.    The  plea  says,  that  **  after* 
wards,  and  in  pursuance  of  the  agreement,   the  lands  were 
assigned:"  there  is  no  all^ation  of  any  continuance  of  the 
illegal  intent ;  and  if  the  defendant,  having  obtained  the  pro- 
perty, felt  himself  morally  bound  to  pay  for  it,  and  so  gave 
the  security  in  question,  that  is  altogether  a  new  agreement, 
and  is  not  tainted  with  the  illegality  of  the  original  bargain. 
In  Jones  V.  Waite{c)  it  was  held  by  the  Exchequer  Chamber  and 
the  House  of  Lords,  that  the  execution  of  a  deed  of  separation 
between  husband  and  wife,  previously  agreed  on  and  prepared, 
was  a  legal  consideration  for  an  agreement  by  a  third  person  to 
pay  a  sum  of  money  to  the  husband.     The  case  of  Wetenliall  v. 
Woad^  although  questioned  in  Cannon  v.  Bricey  and  M^Kinnell 
V.  Robinson,  cannot  be  said  to  have  been  overruled ;  but  how- 
ever that  may  be,  the  subsequent  new  contract  for  the  payment 
of  the  money,  distinguishes  this  case,  as  well  from  that,  as  from 
those  by  which  it  is  said  to  have  been  overruled. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  judgment, 
non  obstante  veredicto,  ought  to  be  entered  for  the  plaintiff;  the 
plea  discloses  nothing  to  show  that  the  deed  on  which  the 
action  was  brought  was  illegal;  it  sets  out  indeed  an  illegal 
agreement  between  the  parties  contrary  to  the  10  &  11  Will.  3. 
c.  17.  and  12  Geo.  2.  c.  8. ;  but  it  also  clearly  shows,  that  the 
deed  in  question  was  not  given  under  that  illegal  agreement, 
and  excludes  any  presumption  to  that  effect.  It  says,  that 
^*  afterwards,"  the  lands  and  houses  were  sold  and  transferred, 

(a)  6  Bing.  653.  (c)  5  Ring.  N.  C.  341.,  9  C.  &  F. 

{b)  3  T.  fi.  418.  101. 
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1853.         in  pursuance  of  such  illegal  agreement.     Then,  that  was  an  ict 
YimR       ^^^^  ^^^  ^®  agreement,  and  the  deed  sued  upon  was  sab- 

V* sequent  to  that  transfer.     The  cases  of  Paxton  v.  Papham,  and 

Lightfo&t  y.  Tenant  may  be  supported  on  the  supposition,  that 
the  securities  were  given  under,  and  in  furtherance  of  the 
original  agreement.  Here,  any  such  supposition  is  exdiided; 
for,  looking  at  this  plea,  we  must  suppose  that  there  was  a  new 
agreement,  whereby  the  defendant  agreed  to  give  this  seearitj. 
In  that,  I  can  see  no  illegality.  It  is  not  an  agreement  to 
carry  on  an  ill^al  lottery,  or  against  any  proviaon  m  the 
statutes;  for  anything  that  appears,  the  lottery  might  bate 
been  entirely  abandoned,  and  the  defendant  might  have  con- 
scientiously thought  .that  he,  being  in  possession  of  the  propertj, 
ought  to  pay  the  price  of  it,  and  therefore  granted  this 
deed.  In  that  I  see  no  infraction  of  any  statute,  or  of  the  roles 
of  morality.  If  we  could  see  that  the  deed  was  given  to  aecme 
a  sum  to  be  paid,  for  the  doing  of  an  act  necessarily  immoal 
and  unlawful,  as  in  the  case  of  murder,  then  the  deed  would  be 
illegal;  but  this  is  a  good  moral  consideration,  viz.  that  the 
party  who  has  the  benefit  of  the  land,  should  pay  the  price  of 
it.  Even  where  a  seducer  executes  a  bond  for  liie  maintenance 
of  the  woman  after  cohabitation  has  ceased,  such  bond  may  be 
enforced ;  and  here,  it  is  consistent  with  the  plea,  that  the  deed 
may  have  been  given  without  any  intent  to  violate  the  law, 
but  in  consideration  of  the  defendant  having  obtained  the  pro- 
perty. I  am  therefore  of  opinion,  that  the  plea  is  bad,  and 
that  there  must  be  judgment  for  the  plaintiff. 

WiOHTMAN  J.  I  am  of  the  same  opinion.  If  the  deed  had 
appeared  to  have  been  made  in  pursuance  of  the  previous  ilk^ 
contract  it  would  have  been  void ;  but  the  plea  shows,  that  it 
was  neither  given  for  carrying  into  effect,  nor  in  pursuance  of 
an  agreement  for  carrying  into  effect,  any  illegal  object.  The 
cases  relied  on  for  the  defendant,  are  perfectly  consiatent  with 
this  judgment.  It  appears  in  both,  that  the  contracts  were 
made  for  the  purposes,  or  in  pursuance  of,  an  illegal  agree- 
ment ;  but  in  this  case,  the  plea  excludes  such  a  state  of  things, 
and  the  deed  appears  to  have  been  given  after  the  illegal  pur- 
pose had  been  carried  into  effect,  and  some  part  of  the  pur- 
chase money  paid.  It  is  a  mere  voluntary  deed,  executed  aAer 
the  illegality,  for  anything  that  appears,  had  entirely  passed 
away;  and  there  being  no  illegality  in  such  a  transaction, 
judgment  ought  to  be  given  for  the  plaintiff. 

Eble  J.  I  also  think  there  ought  to  be  judgment  for  the 
plaintiff.  The  plea  sets  up  an  illegal  contract,  and,  that  after- 
wards, part  of  the  consideration  money  remaining  due,  the  deed 
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was  given  to  secure  payment  of  it ;  and  I  am  of  opinion,  that         1653. 
this  deed  is  not  tainted  with  the  illegality  of  the  original  con-*       Fmhbb 
tract     It  may  be  taken  that,  after  that  illegal  purpose  had  r. 

been  executed  or  abandoned,  the  defendant  says  to  the  plaintiff,         bq>ob8, 
I  owe  you  so  much  money,  and  I  will  give  you  this  security 
for  the  payment  of  it ;  if  so,  it  may  well  be  considered  that,  the 
covenant  is  legal,  and  may  be  enforced. 

Cbompton  J.  The  deed  requires  no  consideration  to  sup- 
port it,  and  can  only  be  avoided  by  some  illegality  attaching 
to  it  If  the  original  agreement  had  contained  a  stipulation 
that  such  a  deed  of  covenant  should  be  given,  it  would  have 
been  illegal  and  void;  but  if  after  an  illegal  transaction  the 
party  repents,  there  cannot  be  anything  illegal  in  his  giving^ 
security  for  payment  of  the  price  of  property  which  he  has 
acquired  under  it.  It  is  very  analogous  to  the  <Ustinction  made 
in  the  cases  on  bonds  given  in  consideration  of  cohabitation, 
in  which  it  has  been  held  that  there  was  nothing  immoral  in 
providing  for  a  party  who  had  been  seduced,  after  the  cohabits 
ation  had  terminated.  Here  it  is  not  shown  that  the  giving 
the  security  was  part  of  the  original  agreement,  and  it  must  be 
taken  that  it  was  not  so. 

Judgment  for  plaintiif,  non  obstante  veredicto, 

Mr.  Bally  upon  the  following  day,  obtained  a  rule  under  the  •  ^ay  6. 
Common  Law  Procedure  Act,  1852  (sect  143.),  calling  upon 
the  plaintiff  to  show  cause,  why  the  defendant  should  not  be  at 
liberty  to  suggest  upon  the  record  the  material  facts  omitted  in 
the  plea,  viz.  '^  That  the  said  sale,  transfer,  and  assignment  so 
made  as  in  the  said  plea  mentioned,  was  by  deed  made  and 
executed  by  the  plidntiff  and  one  Michael  Ellison,  and  the  said 
deed  and  covenant  in  the  said  declaration  mentioned,  were  respec- 
tively made  and  executed  on  the  same  day,  and  were  one  and  the 
same  transaction^  although  the  said  deed  in  the  said  declaration 
mentioned,  was  made  and  executed  before  the  said  deed,  so  made 
and  executed  by  the  plaintiff  and  the  said  Michael  Ellison. 
And,  that  the  said  deed  in  the  said  declaration  mentioned,  was  a 
mortgage  deed,  executed  by  the  defendant  to  the  plaintiff, 
mortgaging  the  said  lands  and  houses  to  the  plaintiff,  for  the 
securing  to  him  the  payment  of  the  consideration  money  for 
the  said  sale,  transfer,  and  assignment ;  and,  that  the  defendant 
having  made  default  in  payment  of  the  said  money,  the  plaintiff 
afterwards  continued  upon  and  hath  hitherto  kept  and  retained 
possession  of  the  said  lands  and  houses ;  and,  that  both  the  said 
deeds  were  made  and  executed  for  the  purpose  of  furthering 
and  carrying  into  execution  the  said  intended  exposure  to  sale 
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1853.  ^  by  lottery  9  and  in  the  manner  aforesaid  agreed  on,  of  the  said 
lands  and  houses;  and,  that  the  means  by  which  the  defendant  was 
to  procure  money,  for  the  purpose  of  paying  to  the  plaintiff  the 
said  consideration  money,  was  by  such  illegal  exposure  to  sale, 
and  sale  of  the  said  lands  and  houses»  and  for  the  omission  of 
which  the  plaintiff  has  been  held  entitled  to  judgment,  ffoa 
obstante  veredicto  in  the  cause." 

This  rule  was  obtained  on  an  affidant  of  the  defendant's 
attorney,  that  he  had  been  informed  and  belieyed,  that  the  bcU 
proposed  to  be  suggested  in  the  terms  of  the  rule,  were  trae  in 
substance  and  in  fact. 

Time  IX  Coram  LORD  CAMPBELL  C.  J.,   COLEBIDOE  J.,  £rL£  J. 

and  Cbompton  J. 

Mr.  Chambers  Q.  C.  and  Mr.  Hawkins  showed  cause  against 
the  last  mentioned  rule.  The  affidavit  on  which  the  rule  was 
obtained  is  not  sufficient :  the  Court  ought  to  have  dktioct 
information  upon  which  they  might  form  a  judgment,  whether 
the  defendant  will  be  able  to  prove  his  plea  as  altered.  Here, 
there  is  merely  an  affidavit  on  information  and  belief,  that  the 
facts  suggested  are  true  in  substance  and  in  fact.  Another 
objection  is,  that  the  rule  was  not  applied  for  until  the  daj 
after  the  judgment  was  given ;  but  the  act  (a)  provides  only 
that  it  may  be  done  ^'  upon  any  motion  for  judgment  non  ob- 
stante veredicto^  and  it  is  submitted  that  the  motion  for  the 
suggestion  should  have  been  made  at  the  time  the  motion  waa 
disposed  of,  and  was  made  too  late«  [Lord  Campbell  G.  J.  The 
act  goes  on  to  say  that  "  the  party  whose  pleading  is  alleged  or 
adjudged  to  be  defective,  may,  by  leave  of  the  Court,  suggest 
the  existence  of  the  omitted  fact  or  facts,"  which  shows,  that 
the  motion  may  be  made  after  judgment  given.] 

Mr.  Hugh  Hill  Q.  C.  and  Mr.  Ball  contriL  The  motion 
must  be  supported  by  affidavit,  and  a  reasonable  time  must  be 
allowed  to  prepare  it.  This  rule  was  obtained  on  the  day  ailer 
the  judgment  was  given,  viz.  on  Friday,  to  show  cause  on  the 
following  Monday,  but  was  afterwards  enlarged.  With  regard 
to  the  affidavit,  if  this  be  not  considered  sufficient,  and  the 
party  making  such  an  application  is  required  to  adduce  strict 
evidence,  this  provision  of  the  statute  will  become  inoperative. 

Lord  Campbell  C.  J.  We  must  do  in  this  case  as  we  did  m 
Manley  v.  Boycott.  (&)  If  a  party  wishes  to  take  advantage  of 
this  clause  of  the  statute,  there  must  be  a  clear  and  satisfactorr 

(a)  15  &  16  Vict.  c.  76.  B.  143.  (b)  Ante,  p.  278. 
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case  kid  before  us ;  for  if  we  were  to  allow  applications  of  this 
kind  to  be  made  on  light  and  unsatisfactory  grounds,  it  would 
have  a  tendency  to  increase  litigation. 

The  other  judges  concurred. 

Rule  discharged,  but  without  costs. 

Attorneys,  Fiddey ;  and  Smith  jf  Page. 
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STAINBANK  AND  ANOTHER  v.  SHEPARD.  (a) 

Coram  COLERIDGE  J.,  WiGHTMAN  J.,  Eble  J.,  and  Cromp- 

TON  J.,  and  Pabke  B.,  Aj^derson  B.,  Platt  B.,  and 
Martin  B. 

{Error  from  the  Common  Pleas.) 

Assumpsit.    The  first  count  of  the  declaration  stated  that      Chamber. 
the  plaintifi*s,  by  and  under  the  name,  style,  description,  and       J^i^e  14. 
firm  of  Stainbank  and  Son,  did  on,  &c.,  according  to  the  usage  ^  master  of  a 
and  customs  of  merchants,  cause  to  be  made  a  certain  policy  of  occasion  to 
insurance,  and  cause  themselves  and  them  and  every  of  them  to  ^"^^  money 

L'l  y  i»AN  /»  *^*  foreign 

be  insured,  lost  or  not  lost,  at  and  from  Quebec  to  a  final  port  port  for  neces- 
of  discharge  in  the  United  Kingdom,  upon  any  kind  of  goods,  J^^SuS- 
merchandises,  &c  of  and  in  the  good  ship  called  the  ''  Hart-  ments,  in  con- 
land,"  whereof  was  master,  George  Hooper;  the  adventure  to  dimmed state^ 
begin  from  the  loading  of  the  said  ship  until  the  goods  should  of  theyessel, 
be  discharged  and  safely  landed.     The  said  ship,  goods,  and  money  of  a 
Enerchandises,  &c.,  for  so  much  as  concerned  the  assured,  by  ™e«5Ji«nt 

,  there ;  and  as 

igreement  between  the  assured  and  assurers  in  that  policy^  aBecarityfor 
jrere  and  should  be  1500/.,  advances  for  repairs  and  disburse^  wSa  wJn  hS'^ 
vientSi  vjid  the  whole  valued  at  1675/.,  including  the  premium  of  owner,  and  alao 
insurance.     It  then  enumerated  the  adventures  and  perils  which  i^ni^^en^ 
the  assurers  would  bear,  each  one  according  to  the  rate  or  which  pur- 
quantity  of  his  sum  therein  assured,  &c.     Averment,  that  the  hypothecation 

of  the  Bhip, 

(a)  Reported  by  G.  H.  Prentice,  Esq.  cargo,  and 

^  ^       *^  -^  ^  freight,  to  take 

effect  if  the  hiUs  were  not  duly  accepted  and  paid,  expressly  disclaiming  a  rate  of  maritime  interest 
for  the  risk,  bat  the  money  to  be  recoverable,  whether  the  ship  arrived  in  safety  or  not  The 
naster  took  opon  himself  and  his  owner  the  risk  of  the  voyage  ;  bat  in  case  the  bills  should  be 
refas«d  acceptance,  or  dishonoured,  the  ship  was  to  be  subject  to  seizure  and  sale,  by  virtue  of 
[)roce88  "  out  of  her  Majesty's  High  Court  of  Admiralty,  or  an^  court  of  vice-admiralty  possessing 
iaritdiction  at  the  port  at  which  the  said  vessel  might,  at  any  tmie,  h^pen  to  be  Vfing,  or  to  be» 
iccording  to  the  maritime  law  and  custom  of  England."  neld :  —  that  as,  under  similar  circum- 
stances, the  Court  of  Admiralty  would  decline  to  act,  because  it  had  not  jurisdiction,-  and  as  the 
^qIj  interest  the  plaintiffs  had  conveyed  to  them  by  this  instrument  was  the  right  of  proceeding  in 
^be  Admiralty  Court,  they  had  no  insurable  interest  in  the  ship.  (^Samsun  v.  Bragyinton^  1  Ves. 
(43.  overrul^)  Semble : — Erlb  J.,  that  the  master  of  a  ship  may,  in  case  of  need,  pledge  the  per- 
ional  credit  of  the  owner,  and  hypodiecate  the  ship,  in  any  manner  he  may  choose. 
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,  ^^^'  .     Bwd  policy  waa  made  by  the  plaintiffi^  as  the  agents  for  Gilmoar 

Stainbakk     and  Company ;  of  all  which  premises  the  defendant  hsd  notice: 

▲HD  Akothke  ^^^^  ^|jg  premiums  were  paid,  4c ;  and  that  the  said  Gilmour 

Bbepabd.     and  Company,  some,  or  one  of  them,  was,  were,  or  was  tbeo, 

and  from  thence  continually  afterwards,  until  and  at  the  time  of 

the  loss  thereinafter  mentioned,  interested  in  the  premises  b  the 

said  policy  of  insurance  and  memoranda  mentioned,  to  a  hige 

amount,  to  wit,  to  the  Talue  and  amount  of  aU  die  moneys  bj 

them  ever  insured  or  caused  to  be  insured  thereon ;  that  the 

ship  sailed,  and  was  afterwards  lost,  and  thereby  the  premises 

upon  which  the  defendant  became  and  was  an  insurer,  as  in  the 

said  policy  mentioned,  to  wit,  the  said  1500iL^  advancetfir 

repairs  arid  disbursements^  became  wholly  lost :   of  all  which 

premises  the   defendant  had  notice,  yet  had  disregarded  his 

promise,  &c.  &c. 

Plea  3.  That  the  said  persons  in  the  said  first  count  in  that 
behalf  alleged  were  not,  nor  were,  nor  was  any  or  either  of 
them,  interested  in  the  premises  in  the  said  policy  and  memo- 
randa mentioned,  in  manner  and  form  as  therein  in  that  behalf 
alleged :  issue  joined  thereon. 

Plea  6.  That  the  premises  upon  which  the  defendant  became 
and  was  an  insurer,  as  in  the  said  policy  and  first  coant  in 
that  behalf  mentioned,  were  not^  nor  was  any  part  thereof, 
lost,  in  manner  and  form  as  in  the  said  first  count  in  that 
behalf  alleged.     Issue  joined  thereon,  (a)* 

On  the  trial,  the  facts  appeared  to  be  these ;  that  the  tes^ 
in  the  policy  mentioned  in  the  declaration,  sailed  with  a  cargo 
from  Quebec  to  Bristol.  Having  sustained  some  sea  damage 
she  put  back  to  Quebec,  within  a  few  days  after  she  hsd  suied 
from  that  place,  for  the  purpose  of  effecting  the  necesaai; 
repairs  to  enable  her  to  resume  her  voyage  ;  that  the  ship 
was  worth  repairing  at  Quebec,  and  a  prudent  owner  uninsored 
would  have  repaired  her ;  that  to  effect  these  repairs  it  was  ne- 
cessary for  the  captain  to  raise  money,  and  he  had  no  other 
means  of  doing  so  at  Quebec  than  by  borrowing  money  there, 
which  he  could  not  do  without  executing  some  instrument  pa^ 
porting  to  be  a  charge  on  the  ship  in  some  form ;  that  the 
captain  thereupon  borrowed  from  Allan  Gilmour  and  Conopanr, 
of  Quebec,  the  parties  averred  in  the  declaration  to  be  interested 
in  the  said  insurance,  for  such  necessary  repairs  and  disburse* 
ments,  the  sum  of  1500/.,  being  the  sum  required  for  that 
purpose ;  to  secure  which,  with  the  antidpated  premiums  of 

(a)  A  similar  case  on  the  same  t.  Penning.  The  argnment  la  tfa« 
pohcjT  is  reported  at  great  length  in  Exchequer  Chamber  in  the  present 
U  C.  B.  51.,  Stainbank  and  Another      case  was  onlj  on  the  third  plea. 
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isurance,  he  drew  upon  the  owner  of  the  ship,  who  resided  in  '  ■ 

iDgland,  and  upon  the  consignee  of  the  cargo  respectively,  two     Staiubank 
sparate  bills  of  exchange ;  and  agreed  to  execute,  and  did  exe-  „^ 

lite,  an  instrument  under  his  hand  and  seal,  of  which  and  of 
le  bills  of  exchange  respectively,  the  following  are  copies :  — 
*'  To  all  to  whom  these  presents  shall  come,  I,  George  Hooper, 
le  master  and  commander  of  the  barque  or  vessel  called  the 
Hartland,"  of  Biddefordy  of  the  burthen  of  487  tons,  or  there- 
bouts,  at  present  lying  in  the  harbour  of  Quebec^  send  greeting, 
»!."  It  then  recited  that  the  ship  in  the  prosecution  of  her 
oyage  had  sustained  a  damage,  which  it  specified  particularly, 
od  that  the  master  applied  to  Allan  Gilmour  and  Company,  to 
Ivance  certain  monies  for  the  repair  of  the  ship,  and  they 
ccordingly  agreed  to  advance  money  for  that  purpose,  to  be 
Mnired  by  an  instrument  of  hypothecation ;  and  then  it  went  on 
0  state,  that  the  master  had  delivered  to  Allan  Gilmour  and 
Company  certain  bills  of  exchange,  they  being  secured  on  the 
reight  and  cargo.  It  then  proceeded,  "  Now,  therefore,  know  ye, 
hat  for  effectually  securing  to  the  said  Allan  Gilmour  and 
Company,  the  due  and  punctual  acceptance  and  payment  of 
he  82ud  bills  of  exchange,  so  drawn  by  me,  the  said  George 
hooper y  one  of  which  on  the  said  William  Hooper  for  the  sum  of 
307/1  \2s.  Icf.,  and  the  other  on  the  said  B.  Mead  and  Son  for 
he  said  sum  of  367/.  19«.  5d.  for  the  causes,  and  in  the  manner 
tforesaid,  I,  the  said  George  Hooper^  have  pledged,  mortgaged, 
tnd  hypothecated,  and  by  these  presents  do,  (as  master  of  the  said 
)arque  or  vessel,  called  the  *^  Hartland,"  and  in  the  said  capa* 
%  of  master,  by  virtue  of  all  other  powers  and  authorities 
irhatsoever,  me  thereunto  in  anywise  enabling,)  pledge,  mort^ 
lage,  charge,  and  hypothecate  the  said  barque  or  vessel,  called 
the  <*  Hartland,"  her  tackle,  apparel,  and  furniture,  and  the 
freight  of  the  said  vessel,  and  every  part  thereof,  to  the  said 
^llan  Gilmour  and  Company,  their  executors,  administrators, 
and  assigns,  but  including,  with  respect  to  the  ssdd  bill 
on  the  said  William  Hooper,  the  cargo  on  board  the  said 
barque  or  vessel,  the  expenses  being  incurred  for  the  benefit 
of  the  said  ship,  freight,  and  cargo.  And  I,  the  said  George 
Hooper,  as  such  master  as  aforesaid,  do  hereby  grant,  testify, 
and  declare,  that  in  case  the  said  bills  of  exchange  shall  be 
refused  acceptance  or  payment,  or  be  otherwise  dishonoured, 
or  not  duly  and  punctually  accepted  and  paid  by  the  said 
William  Hooper,  and  the  said  R.  Mead  and  Son,  on  presentment 
for  the  said  purposes,  according  to  the  tenor  and  effect  thereof, 
It  shall  and  may  be  lawful  to  and  for  the  said  Allan  Gilmour 
&nd  Company,  forthwith  to  seize  and  take  possession  of  the  said 
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c  ^^^^'  .      barque,  the  "  Hartland,"  aod  to  cause  the  same  to  be  sold 
Staikbank     disposed  of,  either  by  virtue  of  process,  to  be  issued  out  of  her 
AND  Akotheb  Majesty's  High  Court  of  Admiralty  in  Enghmd,  or  any  Court 
fiuBPAsp.      of  Vice- Admiralty  possessing  jurisdiction,  at  the  port,  at  winch 
the  said  barque  or  vessel  may  at  any  time  thereafter  happen  to 
be  lying,  or  to  be,  according  to  the  maritime  law  and  custom  of 
England.     And  I,  the  said  Creoige  Hooper,  as  such  master  a3 
aforesaid,  do  by  these  presents  testify,  declare,  and  make  known, 
that  I  took  up  and  borrowed  of  the  ssdd  Allan  Gilmour  and 
Company,  the  said  sum  of  money,  on  the  credit  and  account  of 
the  owner  of  the  said  barque,  the  "  Hartland  ;  "  and  do  herebT. 
as  far  as  in  me  lies,  as  master  as  aforesaid,  grant  and  declars 
that  it  shall  and  may  be  lawful  to,  and  for,  the  said  Allan  Gil^ 
mour  and  Company  to  place  the  same  to  the  debit  and  account 
of  the  owner  of  the  said  barque ;   and  in  case  of  the  noo* 
acceptance   or  non-payment   of   the  sidd  bills  of   exchange, 
the   said   Allan    Gilmour  and   Company   shall    and  lawfoUj 
may,  have,  use,   and   take  all  such  lawful  ways  and  means 
whatsoever,  for  the  recovery  of  the  said  sum  of  money,  or 
such  part  or  parts  thereof  as  may  at  any  time  or  times  here* 
ailer  remain    due    or   unpaid,    as    merchants   or  other  per^ 
BODS  in  a  foreign  port,  or  other  port  out  of  the  kingdom  of 
Great  Britain,  advancing  money  at  the  instance  of  the  master 
of  a  ship  or  vessel,  for  the  repairs,  outfits,  and  disbursements 
thereof,  to  enable  such  ship  or  vessel  to  proceed  on  her  home* 
ward  bound  voyage,  on  the  credit  and  account  of  such  ship  or 
vessel ;  and  her  owner  can,  or  lawfully  may,  have,  use,  or  take 
for  the  recovery  thereof  against  such  ship  or  vessel,  her  owner 
or  master.     And  I  the  said  George  Hooper,  for  myself,  my  exe- 
cutors, administrators,  and  assigns,  do  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  Allan  Gilmour  and  Company 
their  executors,  administrators,  and  assigns,  in  manner  and  form 
following  (that  is  to  say),  that  I,  the  said  Greorge  Hooper,  my 
executors,  administrators,   and  assigns,  shall  and  will  at  any 
time  or  times  hereafter,  when  thereunto  required  by  the  said 
Allan  Gilmour  and  Company,  make,  do,  and  execute  all  and 
every  such  further  or  other  act  and  acts,  deed  and  deeds,  thing 
and  things,  instruments  and  assurances  in  the  law  whatsoever, 
for  the  further,  better,  and  more  effectually  hypothecating  and 
charging  the  said  barque  or  vessel  called  the  "  Hartland,"  ana 
her  apparel  and  furniture,  and  the  freight  and  cargo  (^  the  Bftki 
vessel,  and  every  part  thereof,  with  the  payment  of  the  said 
sums  of  money,  as  by  them  the  said  Allan  Gilmour  and  Coib* 
pany,  their  counsel,  attorneys,  solicitors,  proctors,  or  agcB^^ 
shall  or  may  be  devised,  advised,  or  required  s  which  said  barque 
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or  vessel  has  been  duly  registered,  a  copy  of  which,  with  a  vie\^  '  . 

of  identifying  the  owner,  and  in  compliance  with  the  require*  SrAiiniANK 
ments  of  the  law,  is  herein  transcribed ;  that  is  to  say  [setting  ^*"*  ^othb* 
out  the  certificate  of  register].  **  And  it  is  hereby  declared  and  8hbpar». 
agreed  by  and  between  me,  the  said  George  Hooper,  and  the  said 
Allan  Gilmour  and  Company,  that,  inasmuch  as  the  said  Allan 
Gilmoar  and  Company  forbear  any  claim  by  way  of  a  premium 
or  maritime  interest  upon  the  risk  of  the  said  sums  of  money 
60  advanced  as  aforesaid,  that  the  voyage  of  the  said  barque 
shall  be  at  the  sole  risk  and  peril  of  the  owner  of  the  said  barque 
or  vessel,  the  '  Hartland,'  and  that  therefore,  whether  the  ship 
arrive  in  safety  or  not,  or  in  the  event  of  shipwreck,  or  loss  of 
the  same  by  the  act  of  God,  accident,  or  the  Queen's  enemies, 
the  said  sums  shall,  in  either  or  any  case,  be  recoverable  and 
be  paid  by  the  owner  of  the  said  barque  to  the  said  Allan  Gil- 
mour and  Company,  or  to  their  order  as  aforesaid,  together 
witli  such  further  sum  or  sums  of  money,  as  they  may  pay  or 
lay  out,  in  causing  the  said  barque  or  her  freight  to  be  insured, 
should  they  think  proper  so  to  do,  in  an  amount  sufficient  to 
cover  the  advances  by  them  made  as  aforesaid,  and  which  in* 
surance  the  said  Allan  Gilmour  and  Company,  by  these  pre*- 
Bents,  by  me^  the  said  George  Hooper,  are  authorised  and  em- 
powered to  cause  to  be  done  and  made,  and  to  charge  the  same 
to  me  and  the  owner  of  the  said  barque :  and  it  is  further 
agreed  and  declared,  that  the  said  Allan  Gilmour  and  Com- 
pany shall  and  will  have  all  the  rights,  privileges,  and  remedies, 
by  process  of  the  Courts  of  Admiralty  and  otherwise,  which  by 
law  are  given  to  the  holders  of  bottomry  bonds,  anything  herein 
contained  to  the  contrary  notwithstanding;  and,  lastly,  it  is 
igreed  and  declared  that  the  said  vessel,  her  tackle,  apparel, 
furniture,  and  her  freight  and  cargo,  shall  at  all  times  be  charge- 
ible  and  liable  for  the  payment  of  the  said  sums  of  money  ad- 
vanced to  enable  the  said  barque  to  proceed  on  her  voyage,  and 
the  costs  of  instirance  as  aforesaid,  unto  the  said  Allan  Gilmour 
ind  Company,  their,  &o.  *In  faith  and  testimony  whereof  I, 
the  said,  &c»  set  my  seal,  &c.'' 

It  was  proved  also,  that  the  ship,  after  having  been  repaired, 
lailed  from  Quebec  on  the  voyage  insured  by  the  said  policy, 
m  the  25th  of  November,  1846,  and  was  shortly  afterwards^ 
vhile  on  the  said  voyage,  damaged  by  perils  of  the  seas,  and 
stranded  in  the  river  St  Lawrence,  and  was  unable  to  proceed 
>n  her  voyage  without  being  got  off  and  repaired.  That  the 
x>8t  of  getting  the  said  ship  to  Quebec,  to  the  nearest  place 
Inhere  she  could  be  repaired,  and  repairing  her  for  the  perform- 
mce  of  her  said  voyage,  would  have  exceeded  her  value  when 
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,  ^^^  ,  repaired,  and  that  a  prudent  owner  uninsured  would  not  hare 
Staikbank  repaired  her.  That  the  stud  ship  was  got  off  from  the  place, 
AHD  Anothse  ^here  gije  i^y  stranded  in  the  said  river,  and  taken  to  Quebec 
SaBPAEB.  by  salvors,  and  there  libelled  in  the  Vice- Admiralty  Court  bj 
the  salvors,  and  was  sold  under  the  decree  of  that  court  for  sal- 
vage, and  was  afterwards  repidred  by  the  purchaser,  and  sent 
by  him,  and  arrived  at  the  port  of  London.  That  Allan  Gil- 
mour  and  Company  resided  at  Quebec,  and  were  aware  of  the 
proceedings  in  the  Vice- Admiralty  Court,  and  that  they  did 
not  interfere  in  such  proceedings.  That  the  said  bills  of  ex- 
change were  in  due  course  dispatched  to  England,  but  the  eaki 
owner  of  the  said  ship  was  insolvent,  when  the  said  bills  ar- 
rived in  this  country.  That  the  said  bills  of  exchange  were 
refused  acceptance,  and  were  never  nor  was  any  part  thereof 
paid.  The  case  then  stated  that  Mr.  Baron  Aldersan^  in  sum- 
ming up,  told  the  jury  that  they  ought,  according  to  law,  to 
find  as  to  the  issue  above  ^AtW/y  joined,  between  the  said  parties, 
that  the  said  persons  in  the  said  first  count  of  the  said  deck- 
ration,  in  that  behalf  alleged,  were  not,  nor  was  any,  nor  either 
of  them,  interested  in  the  premises  in  the  said  policy  and  memo- 
randum mentioned,  and  that  as  to  the  issue  above  fifthly  joined, 
they  ought,  according  to  law,  to  find,  that  the  premises  upon 
which  the  defendant  became  and  was  an  insurer,  were  not  nor 
was  any  part  thereof  lost  To  this  ruling  of  the  learned  judge 
A  bill  of  exceptions  was  tendered,  which  now  came  on  for  argu- 
ment. 

Sir  Fitzroy  KeUy  (with  him  Mr.  Atherton  Q.  C.)  for  the  pbdn- 
tiffs.  The  question  now  to  be  argued  is,  whether,  in  case  of  ab- 
solute necessity,  where  the  owner  of  a  ship  has  no  agent  except  the 
master,  the  master  has  the  power  to  hypothecate  the  ahip  in  this 
particular  manner?  [^Parke  B.  You  say  there  was  a  necessity 
to  hypothecate,  and  to  hypothecate  in  this  particular  form ;  the 
money  might  have  been  raised  in  the  ordinary  manner.]  It  i^ 
contended,  both  upon  principle  and  authority,  there  is  a  general 
power  for  the  master  to  ple^e  the  ship.  There  were  two  alter- 
natives, either  the  ship  must  have  been  repaired,  and  rendered 
in  a  fit  state  to  complete  her  voyage,  or  the  ship  must  have  been 
left  as  useless,  the  freight  lost,  and  the  ship  abandoned ;  and  it 
may  be  assumed  also  that  the  master  might  have  obtuned  the 
money  by  means  of  a  bottomry  bond  and  maritime  interest  The 
question  is,  whether  the  master  may  not  exercise  his  discretion, 
and  chose  what  security  he  will  give ;  the  present  form  at  a 
small  rate  of  interest,  or  the  other  form  mentioned  at  a  rate  of 
maritime  interest.  IMartin  B.  If  the  ship  is  lost  the  debt  is 
gone,  and  therefore  it  is  not  the  interest  of  any  one  to  advance 
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money  on  a  rotten  ship. —  Erk  J.  Suppose  the  master,  the  sole  t  ^^^^'  . 
owner,  can  he  not  hypothecate  the  ship  ?]  The  owner  may  StAWBAirK 
mortgage  the  ship  no  doubt  In  this  case  the  ship  is  to  be  a  ^^  Ahotm 
security  to  the  pawnee,  in  case  the  bills  are  not  accepted  and  Sbmbaxo, 
paid :  when  they  have  not  been  paid,  the  pledge  becomes  abso- 
lute. Lord  Tenterden  thus  defines  the  master's  anthorityon 
this  point  (a) :  "  and  as  the  master  in  general  appears  to  all  the 
world,  as  the  agent  of  the  owners,  in  matters  relating  to  the 
usual  employment  of  the  ship,  so  does  he  also  in  matters  re* 
lating  to  the  means  of  employing  the  ship ;  the  business  of 
fitting  out,  victualling,  and  manning  the  ship,  being  left  wholly 
to  his  management  in  places  where  the  owners  do  not  reside, 
and  have  no  established  agent ;  and  frequently  also,  even  in  the 
place  of  their  own  residence.  His  character  and  situation  afford 
presumptive  evidence  of  authority  from  the  owners  to  act  for 
them  in  these  cases,  liable  indeed  to  be  rebutted  by  proof,  that 
they,  or  some  other  person  for  them,  managed  the  concern  in  any 
particular  instance,  and  that  this  fact  was  actually  known  to  a 
particular  creditor,  or  was  of  such  general  notoriety,  that  he 
cannot  be  supposed  to  be,  because  he  ought  not  to  have  beeD» 
ignorant  of  it,  or  that  they  were,  by  the  terms  of  the  contract, 
expressly  excluded."  And  in  the  next  page  he  cites  Webster 
and  Another  v.  Seekamp  and  Others  (ft),  which  decides  that  the 
proper  mode  of  ascertaining  what  is  necessary,  is  to  ask  what  a 
prudent  owner  would  himself  have  done  had  he  been  present 
[Martin  B.  You  would  say  it  was  a  question  that  ought  to 
have  been  left  to  the  jury,  whether  a  prudent  owner  would  not 
have  done  the  same  had  he  been  on  the  spot]  Either  that 
question  should  have  been  left  to  the  jury,  or  it  must  be  a»* 
Bumed,  for  the  purpose  of  argument,  that  he  would  have  done 
80 :  the  great  question  is.  What  is  the  implied  authority  of  the 
master?  The  Court  of  Common  Pleas  decided  that  the  master 
could  not  hypothecate  in  this  particular  form;  but  there  is 
nothing  in  the  authorities  to  show  that  a  bottomry  bond  is  the 
only  form  of  security  to  be  given  in  these  cases.  [Parke  B. 
We  will  suppose  the  case,  that,  after  the  arrival  of  the  vessel  at 
a  port,  the  value  of  shipping  there  suddenly  rises  200  per  cent, 
could  the  master  in  that  case  sell  the  ship,  which  the  owner 
might  undoubtedly  do  ?  if  he  could  not,  your  proposition  fails.] 
In  the  case  of  the  "  Augusta  "  (c),  it  was  decided  by  Sir  fF» 
Scott,  that  a  bond  of  hypothecation  is  valid,  when  no  other  se- 
curity is  held  out  than  the  ship  and  freight :  if  the  master  may 
hypothecate  at  all,  why  may  he  not  do  it  in  this  particular 

(a)  Abbot  on  Shipping,  8th  edit.         (h)  4  B.  &  Al.  352. 
V  Seijt  Shee,  184.  (c)  1  Dodson's  Adm.  Rep.  283. 

8  8  4 
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,  ^^^^'  .  manner.  Lord  Tenterden  proceeds  to  say,  in  Abbott  on  Siip- 
Stainbank  piog  (^)  •  *^  But  if  the  person  who  thus  advances  moneys  does 
AiTD  -AjfoTHEB  ^ot  choosc  to  takc  upon  himself  the  risk  of  the  ship's  return, 
SaxpAaa  and  will  be  content  not  to  demand  maritime  interest,  there 
seems  to  be  no  reason  why  the  master  should  not  pledge,  both 
the  ship  itself  and  the  personal  credit  of  the  owner.  And  in  a 
case,  Samsun  v.  Bragginton  (6),  which  came  before  Sir  JbJbi 
Strange^  Master  of  the  Bolls,  wherein  a  man,  who  had  ad- 
vanced money  to  refit  a  ship  in  distress  at  Jamaica,  and  had 
taken  from  the  master,  both  a  deed  of  hypothecation  of  the  slup 
and  bills  of  exchange  upon  the  principal  owner  in  England,  for 
the  amount  of  the  sum  advanced,  claimed  payment  of  the  owneis 
personally,  the  ship  having  been  captured  on  her  voyage  home, 
it  was  decreed  that  he  should  recover  the  money ;  and  it  is  aud 
also  that  the  ship  was  thought  to  be  well  hypothecated"  In 
France  all  repairs  constitute  a  chaige  on  the  ship.  [^Parhe  K 
Yes :  there  is  a  tacit  hypothecation.  —  Martin  B.  referred  to 
Abbott  on  Shipping  (c) :  "  It  is  equally  clear  that  the  master 
cannot  charge  the  ship  by  any  instrument  of  hypothecation  f(ff 
^y  debt  of  his  own."]  Lord  Tenterden  is  there  referring  to  bot- 
tomry bonds.  [£rle  J.  The  principle  appears  to  be,  that  it 
would  be  usurious  to  charge  the  interest  on  the  bottomry  bond, 
and  at  the  same  time  have  the  personal  credit  of  the  owner.  — 
Wightman  J.  Is  it  necessary  for  your  purpose  that  the  persooal 
credit  of  the  owner  should  be  pledged,  as  well  as  the  ship? 
It  might  be  sufficient  for  you  to  pledge  the  ship.]  The  pro- 
position is  laid  down  by  Lord  Tenterden  generally,  that  the 
master  may  hypothecate  the  ship :  there  is  no  authority  op- 
posed to  this  dictum :  it  cannot  be  confined  to  the  case  of  hot* 
tomry  bonds  only  ?  which  would  be  less  for  the  benefit  of  the 
owner  than  the  present  form.  [^Martin  B.  A  bottomry  bond 
is  more  like  a  poet  obit  bond.]  In  the  '*  Atlas  "  (d)  the  defini- 
tion of  bottomry  bonds  is  explained :  they  are  contracts  in  the 
nature  of  mortgages,  where  the  lender  runs  the  risk  of  the  loss 
of  the  vessel ;  and,  in  case  of  her  safe  arrival,  receives  large  in* 
terestyfosntie  nauticum^  usura  maritima^  pretium  pericuJL  The 
3  &  4  Vict.  c.  65.  ss.  3,  4.  gives  the  Court  of  Admiralty,  *^  foil 
jurisdiction  to  take  cognizance  of  all  claims  and  causes  of  action 
of  any  person,  in  respect  of  any  mortgage  of  such  ship  or  ves- 
sel, and  to  decide  any  suit  instituted  by  any  such  person  in 
respect  of  any  such  claims,  or  causes  of  action  respectively.' 
And  sect  4.  enacts,  **  That  the  said  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  questions  as  to  the  title  to,  or 

(a)  8th  edit.  p.  156.  (c)  p.  160. 

(fi)  1  Vea.  443.  {d)  3  Hag.  Adm,  Rep.  4S. 
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ownership  of,  any  ship  or  veesel,  or  the  proceeds  thereof,  re»      ,  ^^^^'  , 
maining  in  the  registry,  ari^ng  in  any  cause  of  possession,  sal*     grAiNSANK 
vage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in  ^^  Anothee 
the  said  Court  after  the  passing  of  the  act."  Sheparp. 

Mr.  Tamhtuon  (with  him  Mr.  Wiatson),  contrcL  These  in« 
Btruments  are  scarce,  and  there  are  only  two  or  three  instances 
of  them  in  the  cases  reported.  In  Hussey  v.  Christie  and 
Others  (a)  it  was  decided  that  the  master  of  a  ship  has  no  lien 
OQ  it,  for  money  expended  or  debts  incurred  by  him  for  repairs 
done  to  the  ship  on  the  voyage.  And  in  Smith  v.  Plummer  and 
Others  {V)  this  principle  was  extended,  and  it  was  held  that  he 
has  not  a  lien  on  the  freight  for  his  wages,  or  for  his  disburse- 
ments on  account  of  the  ship  during  the  voyage;  Mar\field 
and  Another  v.  Maitland  (c),  Winter  v.  Haldimand{d)y  Palmer 
and  Others  v.  Pratt  {e)  The  instrument  in  this  case  reserves 
the  per&^nal  risk  of  the  owners ;  but  in  the  case  of  bottomry 
bonds,  if  acceptances  of  bills  are  given  too,  the  bonds  are  at 
an  end.  In  "  The  Jane  "  (/)  Lord  Stowell  remarks,  "  Then 
it  is  said  that  bills  were  given  at  the  same  time,  and  there- 
fore that  the  lender  looked  to  them,  and  not  to  the  ship* 
But  this  is  the  usual  practice;  there  is  no  inconsistency  in 
taking  such  a  collateral  security,  nor  has  it  ever  been  held 
to  exclude  the  bond,  or  diminish  its  solidity."  \Erle  J.  I 
don't  find,  from  that  case,  that  he  says  the  bond  is  void.— 
Parhe  B.  It  is  put  upon  the  ground  of  its  being  a  col- 
lateral security].  All  the  cases  decide,  that  where  the  lender 
looks  to  the  personal  security,  of  those  to  whom  the  money  is 
advanced,  the  bottomry  bond  is  void.  In  ''The  Augusta"  (y)  it 
was  held,  that  a  bond  of  hypothecation  is  valid  where  no  other 
security  is  held  out  than  the  ship  and  freight ;  secus^  where  the 
lender  looks  only  to  the  personal  security  of  the  borrower.  It 
is  not  necessary  that  a  bond  be  good  or  bad  in  toto :  if  the  parts 
are  severable,  you  may  take  the  good  part  and  omit  the  bad. 
\Wightman  J.  referred  to  Johnson  v.  Shippen  (A),  which 
decides  that  the  master  of  a  ship  may  hypothecate  her  for 
necessaries,  even  upon  land.]  Lord  Tenterden  says  (t), ''  A  con- 
tract of  hypothecation  made  by  the  master,  does  not  transfer  the 
property^  but  only  gives  the  creditor  a  privilege,  or  claim  upon 
it,  to  be  carried  into  effect  by  legal  process A 

(a)  9  East,  426.  (g)  1  Dod.  283. 

(X)  2 


(h)  1  B.  &  Al.  575.  (A)  2  Ld.  Raym.  982.;  8.  C.  U 

(c)  4  B.  &  AL  582.  Salk.  Z5. 

d)  2  B.  &  A.  649.  (<)  Abbot  on  Shipping,  6th  edit. 

e)  9  Moore,  358.  183. 
(/)  1  Dod.  466. 
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18^3.        eontract  of  this  sort  is  one  of  those  matters,  which  are  techni- 

^"""^^""^^  _|-UM 

8TAIRBANK  cally  Called  Choses  in  Action  ;  and  therefore,  the  duty  that  may 
AHD  Anothse  bg  created  by  it  is  not  assignable  by  the  Common  Law  of 
Shepabd.  England,  so  as  to  enable  an  assignee  to  sue  upon  it  in  his  own 
name,  or  to  set  off  the  amount  against  a  demand  upon  himself 
in  our  courts  of  Common  Law.  •  •  •  •  Li  the  Adminltj, 
a  bottomry  bond  is  a  negotiable  interest^  which  may  be  trans- 
ferred and  put  in  issue  by  the  person  so  acquiring  it.^  In  t]ie 
case  of «'  The  Atlas"  (a),  the  Court  held  that  they  could  not  take 
cognizance  of  a  bond  of  this  nature,  which  was  absolute,  and 
without  dependence  on  the  accidents  of  the  voyage ;  where 
Lord  Stowell  says,  after  describing  the  bond,  which  was  to  be 
paid,  whether  the  ship  arrived  or  not,  '*  It  happens,  however, 
in  the  practice  of  that  quarter  of  the  world,  to  be  called  an 
hypothecation  bond ;  but  no  instance  has  occurred  of  that  de- 
nomination in  the  practice  of  this  Court  durmg  my  long  attend- 
ance in  it,  excepting  one,  **  The  London,"  in  which  I  was  con- 
cerned as  counsel,  but  which  cannot  certainly  be  in  any  manner 
considered  decisive,  in  the  matter  of  jurisdiction."  \Mar^  B. 
I  always  thought  that  by  the  law  of  England  you  could  not 
hypothecate.  In  Howes  v.  BaU(b)f  Lord  Tenierden  sajs, 
*'  Hypothecation  is  not  allowed  by  the  law  of  England,  although 
in  some  parts  of  the  continent,  not  many  years  ago,  it  was  al- 
lowed.*^  In  the  case  of  **  The  Emancipation"  (c).  Dr.  LuMhingtm 
says,  ^'  This  Court  cannot  pronounce  in  favour  of  any  bond, 
unless  it  shall  appear  in  express  terms,  or  by  necessary  inference 
from  the  contents  of  the  bond  itself,  diat  the  transaction  was 
founded  upon  a  bottomry  consideration.  •  •  •  And  anles8 
I  can  come  to  the  conclusion  from  the  words  of  the  bond,  that 
any  maritime  risk  is  to  be  directly  or  indirecdy  inferred,  I  must 
hold  that  I  have  no  authority  to  pronounce  in  favour  of  its 
validity."  [Erie  J.  Can  you  explain  the  principle,  that 
where  there  is  a  bottomry  bond  and  bills  accepted,  the  bottomiy 
bond  is  void:  if  there  are  no  bills,  the  bond  remains  good?] 
The  master  cannot  further  involve  the  liability  of  the  owner 
than  the  debt  incurred ;  the  bottomry  bond  would  be  most  for 
the  benefit  of  the  owner ;  as,  if  the  ship  is  lost,  he  is  not  liaUe 
upon  it.  This  instrument  of  hypothecation  does  not  give  any 
valid  charge,  that  could  be  enforced  in  any  Court  of  Common 
Law,  or  any  Court  of  Admiralty ;  and  if  there  is  no  redress  in 
any  court,  the  plaintiffs  had  no  insurable  interest  The  stat^jte 
3  &  4  Vict  c.  65.  ss.  3,  4.,  does  not  give  the  Court  jurisdiction 
in  bonds  of  this  kind,  if  it  had  not  before.     l%ere  used  to  be 

(a)  2  Hag.  Adm.  Rep.  4S.  (c)  1  Wm.  Rob.  184. 

(b)  7  B.  &  C.  484. 
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some  inoonvenience,  as  to  the  position  of  the  mortgagee  in  the      ,  ^^^  . 

Admiralty  Courts :  according  to  some,  he  had  a  loctu  standi^  and     SrAnmANK 

therefore  the  proceeds  were  held,  whilst  the  action  of  law  was  ^*^  ANarH«a 

pending ;  but  this  statute  does  not  make  that  a  mortgage,  which      BKBPAmD. 

was  not  a  mortgage  before  the  act  passed.   In  the  case  of  "  The 

Fruit  Preserver  "  (a)  it  was  decided  that  the  Court  of  Admiralty 

does  not  interfere  in  cases  of  adverse  title,  and  the  law  is  the 

same  since  the  passing  of  the  statute;  "The  Highlander ''(ft). 

On  <*  The  Fortitude  "  (c).  Dr.  LiLshington  remarks,  with  regard 

to  the  statute  3  &  4  Vict.,  ^  Prior  to  the  passing  of  this  statute, 

it  was  more  than  doubted  in  this  Court,  whether  in  cases  where 

a  ship  had  been  arrested  under  the  jurisdiction,  the  Court  could 

take  cognizance  of  the  claims  of  mortgagees,  or  of  any  question 

of  title  to  the  ship  itself.     In  order  to  obviate  this  state  of 

things,  so  detrimental  to  justice,  the  statute  3  &  4  Vict,  was 

passed.    The  intention  of  the  Legislature  in  passing  this  statute, 

I  conceive,  was,  that  the  remedy  should  be  commensurate  with 

the  eviL     It  was  not,  I  apprehend,  intended  to  confer  any  new, 

separate,  and  distinct  powers   on  this  Court,  but  merely  to 

enable  the  Court  to  exercise  its  ordinary  jurisdiction  to  the  full 

extent"     «  The  Tartar  "  (//)  and  "  The  Nelson  "  {e)  both  decide 

that  the  Court  will  not  hold  a  bond  bad  in  one  part,  bad  in  the 

whole.     In  the  latter.  Lord  Stowell  says,  *'We  separate  the 

parts:  reject  the  vicious,  and  respect  the  efficiency  of  those 

which  are  entitled   to   operate.  *'      Scareborrow  v.  Lyrius.  (J) 

Bridgman^s  case,  (ff) 

An  asBured  on  a  bottomry  bond  cannot  recover  against  the 
underwriter,  imless  there  has  been  an  actual  total  loss  of  the 
ship,  Thamion  v.  Royal  Exchange  Assurance  Company  (A) ;  and 
the  underwriters  would  conclude,  in  the  present  case,  that  the 
instrument  was  a  bottomry  bond. 

Sir  Fitzroy  Kelly  in  reply.  It  is  conceded,  that  neither  the 
repairs,  nor  debts  incurred,  could  be  the  subject  of  insurance ; 
but,  if  this  deed  passed  an  interest  in  the  ship,  from  the  master's 
authority,  then  the  plaintiffs  possessed  an  insurable  interest,  and 
they  may  recover,  whether  the  Court  of  Admiralty  have  ju- 
risdiction or  not.  All  the  cases  referred  to  by  the  other  side, 
were  cases,  where  the  question  was  whether  the  instruments 
were  bottomry  bonds  or  not ;  and  the  chief  point  in  dispute  was, 
whether  they  paid  at  a  rate  of  maritime  interest.  But  that  is 
quite  collateral  to  the  present  question :  this  is  not  a  bottomry 


(a) 


2  Hag.  Adm.  Rep.  181.  (e)  1  Has.  176. 

,-,  2  Wm.  Rob.  109.  (/)  Noy.  R^  95. 

(c)  2  Wm.  Rob.  217.  (g)  Hobart.  Rep.  11. 

(d)  1  Hag.  1.  (k)  1  M.  &  S.  30. 
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.  ^^^'  ,      bond.      Johnson  v.  Shippen  (a)  decides  that  the  master  may 

SriiMBAKK     hypothecate.    Howes  y.  Ball{b)  was  not  the  case  of  a  ship  at  alL 

Mxu  Anothxb  ^p^^j^  b^     I  ^^^^^  i-hint  that  case  has  any  bearing  on  thfe; 

SaspABD.  you  can't  have  a  gift  without  delivery  or  a  deed.  The  master 
could  only  vest  a  qualified  property  in  the  grantee  without 
any  delivery.]  This  is  an  instrument  under  seal,  by  which  the 
master,  if  he  has  authority,  has  mortgaged  the  ship,  as  security 
for  the  payment  of  the  bills;  the  ship  to  remain  in  the  possesaon 
of  the  master  during  the  voyage,  and  the  grantee  to  take 
possession  in  case  of  non-payment  of  the  bills.  In  Bridgmaii% 
case  (c),  which  was  an  application  for  a  prohibition,  the  judg- 
ment states :  "  But  I  was  clearly  of  opinion  that  the  Admiral 
Law  is  reasonable ;  that  if  a  ship  be  at  sea  and  take  leake,  or 
otherwise  want  victual  or  other  necessaries,  whereby  ^ther 
herself  be  in  danger  or  the  voyage  defeated ;  that  in  such  case 
of  necessity,  the  master  may  impawn  for  money,  or  other  things 
to  relieve  such  extremities  by  employing  the  money  so ;  for  he 
is  the  person  trusted  with  the  ship  and  voyage,  and  therefore 
reasonably  may  be  thought  to  have  that  power  given  to  him 

impliedly,  rather  than  see  the  whole  lost And  I 

am  of  opinion,  that  if  this  cause  had  been  within  the  jurisdic* 
tion  of  the  Admiralty,  that  we  should  not  prohibit  them." 
It  is  nowhere  laid  down,  except  in  the  judgment  of  the  court 
below,  that  the  master  has  not  the  power  to  pledge  the  ship  in 
this  way.  \^Parke  B.  Have  you  any  authority  for  so  doing  ?] 
There  is  the  dictum  of  Lord  Tenterden,  but  it  is  submitted 
there  are  none  to  the  contrary.  [Parke  B.  referred  to  the  cases 
of  ''The  Atlas'*  and  ''The  Emancipation."]  In  those  cases,  the 
question  was  one  of  the  jurisdiction  of  the  Courts;  formerly  the 
Courts  of  Admiralty  only  exercised  jurisdiction  in  rem,  on  the 
ship,  but  when  questions  arose,  as  between  mortgagor  or  mort« 
gagee,  or  of  title  of  any  kind,  the  Courts  of  Law  decided. 

Cur.  adv.  vult, 

Judgment  Pabke  B.  uow  delivered  judgment. 

Jtme  25.  jjjg  lordship  having  read  the  facts  of  the  case  and  the  deed  of 

hypothecation  as  set  out  above,  said :  This  is  a  bill  of  exceptions 
to  the  direction  of  my  brother  Alderson^  who  ruled  that  the 
assured  had  no  insurable  interest,  in  the  premises  in  the  said 
policy  and  memoranda  mentioned,  as  the  Court  of  Common 
Pleas  had  decided  in  a  similar  case  on  the  same  policy.  Stofn- 
bank  V.  Penning,  {d)  We  are  all  of  opinion,  that  the  decision 
of  the  Court  of  Common  Pleas  and  my  brother  Aldersm^s 

(a)  2  Ld.  Raym.  982.      (6)  7  B.  &  C.  484.     (c)  Hobart,  11.     (d)  Supra. 
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direction  was  right;  and  we  agree  (with  the  exception  of  my  ,  ^^^-  . 
brother  JErle  as  to  one  point,  which  I  shall  notice  presently,)  Stainbank 
with  the  reasons  assigned  by  the  Lord  Chief  Justice  of  the  ^^^  Another 
Common  Pleas  in  giving  the  judgment  of  that  Court.  There  SmAso, 
was  another  issue,  whether  the  interest  insured  was  lost,  on 
which,  as  it  was  not  the  case  of  a  bottomry  bond,  and  as  the 
ship  was  not  actually  lost,  no  question  was  made.  As  to  the 
principal  question :  the  master  of  a  vessel  on  a  foreign  voyage^ 
has  no  authority  to  bind  his  employers,  in  anything  which  he 
may  deem  to  be,  or  which  really  may  be,  for  the  interest  of  his 
employer;  but  the  law,  looking  to  the  ordinary  perils  inseparable 
from  navigation,  gives  him  certain  powers  in  order  to  provide 
for  the  completion  of  the  voyage ;  and,  amongst  others,  the  power 
to  pledge,  in  a  foreign  country,  the  personal  credit  of  the  owners 
for  necessary  repairs ;  and  if  that  should  be  ineffectual,  a  power 
to  pledge  the  ship  itself,  by  an  instrument  of  hypothecation. 
Bat  this  power  does  not  extend  to  more  than  hypothecation, 
well  known  in  the  Civil  Law,  and  distinguishable  from  a  mort- 
gage, as  well  as  a  pledge  or  pawn,  at  Common  Law ;  the  former 
of  which  transfers  the  property,  the  latter  is  a  lien  on  the 
chattel,  and  is  void  without  actual  possession ;  but  hypothecation 
gives  only  a  right,  to  be  enforced  against  the  subject  of  it, 
through  the  medium  of  process.  No  authority  has  been  cited, 
nor  are  we  aware  of  any,  authorising  the  actual  transfer  of  the 
property  by  the  master,  by  way  of  mortgage,  in  any  case.  The 
instrument,  therefore,  in  this  case,  could  not  be  effectual  to 
transfer  any  property  to  the  assured.  The  master  having  the 
power  of  hypothecation,  only  to  be  enforced  against  the  ship  by 
Admiralty  process,  the  first  question  is,  whether  the  hypothe* 
cation  in  this  form,  is  valid.  We  agree  with  the  Court  of 
Common  Pleas  in  their  opinion,  that  it  is  not ;  and  therefore  my 
brother  Alderson  was  right  in  directing  the  issue,  on  the  plea 
that  the  plaintiffs  had  no  insurable  interest,  to  be  found  for  the 
defendant.  This  question  depends,  both  upon  precedent  and 
authority ;  and  we  think  it  clearly  established  by  these,  that  it 
is  essential  to  the  validity  of  hypothecation,  that  the  sea  risk 
should  be  incurred  by  the  lender,  and  that  the  pledge  on  the  ship 
should  take  effect,  only  in  the  event  of  its  safe  arrival.  In  the 
cases  of ' '  The  Nelson  "  (a)  and  **  The  Atlas ''  (A),  both  before  Lord 
Stowelly  this  was  treated  as  clear ;  and  in  the  argument  numerous 
authorities  had  been  cited  to  that  effect.  On  the  appeal,  in  the 
case  of  '<  The  Atlas,"  the  Delegates  caused  a  search  to  be  made 
in  the  Registry,  and  found  only  five  instances  of  bonds  excluding 

(a)  Supra.  (b)  Supra* 
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1S53.  maritime  riak^  and  one  only  had  beea  brought  before  the  notice 
9rAiNBANK  ^^  ^^®  Court  of  Admundty;  and  in  that  the  point  was  not 
km  Anothxe  raified.  The  Delegates  affirmed  the  decision  in  that  particular 
texpAED.  ^''^^  without  determining  the  principal  point,  on  the  ground, 
that  it  was  invalid  by  the  law  against  usury  in  the  East  Indies, 
if  it  was  not  so  by  the  maritime  law,  as  more  than  12  per  cent 
was  required.  In  the  subsequent  case,  however,  of  '*Tfae 
Emancipation  "  (a\  Dr.  Lushington  considered  it  perfectiy  clear, 
that  a  bottomry  bond  was  void  if  it  could  not  be  collected  on 
the  face  of  it,  that  it  was  subject  to  maritime  risk ;  and  we 
consider,  that  the  Court  of  Common  Pleas  were  perfecUy  rig^t 
in  so  holding*  The  only  case  in  the  books  that  has  a  contrary 
aspect,  that  of  Samsun  v.  Braggintan  {b\  is  an  unsatis&ctoiy 
authority,  and  has  been  shown  to  be  so,  in  the  judgment  of  the 
Court  of  Common  Pleas ;  and  we  think  with  that  Court  also, 
that  the  inclination  of  opinion  of  Lord  T€nterden{c\  expressed  on 
the  supposed  authority  of  that  case,  is  not  well  founded.  We 
therefore  hold,  that  the  allied  instrument  of  hypothecation  in 
this  case  is  void,  so  far  as  it  purports  to  give  any  right  in  or 
against  the  ship,  and  thus  the  insured  had  no  insurable  interest. 
This  is  the  only  question  now  before  us;  whether,  if  the 
instrument  was  valid  in  point  of  law,  and  gave  a  right  to  seize 
the  vessel,  this  would  constitute  an  insurable  interest,  is  very 
questionable  at  the  least,  especially  in  the  terms  in  which  the 
subject  of  insurance,  is  described  in  this  policy. 

In  giving  our  opinion,  that  this  instrument  is  invalid,  in 
hypothecating  the  ship  absolutely,  we  must  not  be  supposed  to 
intimate  a  doubt,  that  a  bottomry  bond  may  not  be  given  at  the 
same  time  with,  and  as  a  collateral  security  for,  bills  of  exchange 
drawn  on  the  owner.  This  was  clearly  laid  down  by  Dr. 
Lushington,  in  the  case  of  ^'  The  Emancipation  "  (d),  on  the  au- 
thority of  many  previous  cases.  If  necessaries  can  be  provided, 
on  the  personal  credit  of  the  owners,  or  on  a  bill  of  exdiange 
drawn  by  the  master  upon  them,  a  bottomry  bond  cannot 
afterwards  be  given,  to  secure  the  same  debt ;  because  the  neces- 
sity of  hypothecating  the  ship,  is  the  condition  of  the  master^s 
authority  to  do  so,  as  decided  in  "  The  Augusta.**  (e)  But  bills 
of  exchange  may  be  drawn  on  account  of  the  supply,  and  a 
bottomry  bond  given  at  the  same  time  as  a  collateral  security, 
in  this  sense,  that  if  the  bills  of  exchange  are  honoured,  (*'  The 
Nelson  "(/)),  (that  is,  accepted  and  p^d,  if  they  require  accept- 


(a)  Supra.  (d)  Stqjrd. 

(bS  Supra,  (e)  Stqnrd, 

(e)  Abbott  OB  Shipping,  8th  edit,  p.  166.  (/)  S^nrd, 
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ance,  or  {Nud  if  they  do  not,  as  the  case  may  be,)  the  bottomry 
bond  is  discharged,  and  though  the  ship  arrive,  the  maritime 
interest  is  not  payable ;  if  dishonoured,  the  amount  is  payable  on 
arriyal,  by  means  of  the  remedy  against  the  ship ;  and  in  that 
case  with  maritime  interest*  "St*  Catherine  "(a),  ^'The  Emanci? 
pation,"  and  ''  The  Atlas."  {b)  So  that,  in  that  event,  if  the  bills 
are  accepted,  the  creditor  would  have  a  double  remedy :  one 
against  the  person  of  the  debtor,  and  one  against  the  ship. 
But  the  law  forbids  the  creditor  to  have  a  direct  remedy  on  the 
bond  itself,  against  the  owner,  as  well  as  the  ship ;  and  it  makes 
it  essential  to  the  remedy  against  the  ship,  that  it  should  be 
contingent  on  its  safe  arrival,  and  this,  whether  maritime 
interest  is  mentioned  in  the  instrument,  or  not.  In  this  part  of 
the  judgment  my  brother  JErle  does  not  concur.  He  agrees 
that  the  judgment  should  be  for  the  defendant,  both  for  the  loss 
not  being  total,  and  from  the  interest  in  the  ship,  if  any,  being 
misdescribed ;  but  he  does  not  agree,  that  the  master  may  not 
pledge  the  personal  credit  of  the  owner,  and  hypothecate  the 
ship  in  case  of  need,  in  any  manner  he  may  choose. 

Judgment  for  the  defendant. 
Attorneys,  Cotterill;  and  OUverson,  Lavie,  and  Peachy* 


1853. 


Stainbank 

AMD  AmOTHXB 
V. 

Shepabi>. 


(a)  3  Hag.  Adm.  Rep.  253. 


(b)  Supra, 


HASTIE  AND  OTHERS  v.   COUTURIER  AND 

OTHERS,  (a) 

Coram  Justices  Coleridge,  Cresswell,  Wightman, 
Williams,  Talfourd,  and  Crompton. 

{Error  from  the  Exchequer). 

Assumpsit.  The  declaration  stated  that  before  the 
making  of  the  promise,  &c.,  divers,  to  wit,  1180  quarters  of 
Indian  com,  of  fair  average  quality,  of  great  value,  to  wit, 
200021,  had  been  shipped  free  on  board  a  certain  vessel  from 
Salonica,  for  and  on  account  of  the  plaintiffs,  under  a  bill  of 
lading,  by  which  the  Indian  corn  was  deliverable  to  the  plain- 
tiffs or  their  assigns,  paying  freight  for  the  carriage  as  provided 
for  by  a  charter-party,  theretofore  in  that  behalf  made,  with 
primage  and  average  accustomed,  and  the  vessel  to  proceed 

(a)  Reported  by  G.  H.  Prentice  £fq« 


Exchequer 
Chjlmbeb. 

June  18. 

The  plaintiffii, 
merchants  at 
Smyrna,  char« 
tered  a  yesael 
to  proceed  to 
Salonica,  ind 
there  haying 
loaded  a  cargo 
of  Indian  com, 
to  proceed  to  a 
safe  port  in  the 
United  King* 
dom.    The 
plaintiffs  ac« 
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.  ^^^'  ,  from  Salonica  for  any  safe  port  in  the  United  Kingdom^  calling 

Hastib  At  Cork  or  Falmouth  for  orders.    That  the  phuntiffs  had  caused 

AND  Oth£B8  ^  \^  effected  a  policy  of  insurance  upon  the  Indian  corn, 

eouTURisR  whereby  the  plaintiffs  were  insured,  lost  or  not  lost,  at  and 

AMD  Others,  f^^^^^  Salonica,  on  the  said  voyage  from  the  time  of  the  loading 

^h^il!^^^  Sa  ^^^  ^^"^  ^^  board.     That  before  the  making  of  the  prooiise, 

lonica,  1180  &c.,  the  vessel  had  sailed  on  her  Toyage  from  Salonica,  with 

qoarten  of  ^i^q  Indian  corn  on  board ;  and  had  not,  at  the  time  of  makin? 

Indian  com ;  ,  ® 

and  on  the        the  promise,  called  at  Cork  or  Falmouth,  or  arrived  at  anj 

bJSi^f  fsis,  P^^  ^^  *^®  United  Kingdom ;   of  which  the  defendant  had 

the  master  notice:  and  thereupon,  in  consideration  that  the  plaintiil8,at 

ladhiK,  making  ^^^  request  of  the  defendants,  had  retained  and  employed  the 

the  eom  de-  defendants,  for  commission  and  reward,  to  endeaTOur  to  sell  and 

order  of  the  dispose  of  the  com  on  the  terms,  amongst  other  things,  of  the 

plaintiffs  or  to  qqj^  haying  been  shipped  free  on  board,  and  of  having  been  at 

heorthe^pa^-  the  risk  of  the  purchaser  from  such  loading  thereof  on  boaid 

ing  frev^t  as  ^]^q  same  Tcssel,  the  defendants  to  irive  notice  to  the  phunti& 

per  charter-  ^  ^  ®  _      ^  * 

party.**    The     of  the  terms  and  conditions  of  the  sale  thereof  within  a  rea- 

dOTMd^ehill  ^^^^^^  ^^™®  ^^^^^  making  such  sale.  The  defendants  promised 
of  lading,  and  the  plaintiffs  to  endeavour  to  sell  and  dispose  of  the  oom  for  the 
wUh^the^char^'  plaintiffs  on  the  terms,  amongst  other  things,  of  the  oom  having 
ter-part7,toB.,  been  shipped  free  on  board,  and  of  its  having  been  at  the  risk 
agent,  with  ^f  ^^^  purchaser  from  such  loading  thereof  on  board  the  same 
orders  to  sell  vessel,  and  to  give  notice  to  the  plaintiiiB  of  the  terms  and 
also  insure  it,  conditions  of  the  sale  thereof  within  a  reasonable  time  after 
^°  ^^^^'^'  .  making  such  sale,  and  to  be  responsible  to  the  plaintiffs  for  the 
sured  the  price  of  the  com,  according  to  the  terms  and  conditions  of  such 

i8t?Ly  ^48  ®*^®»  Bpecifled  in  such  notice  so  to  be  given.  AvermetUSy  that 
B.  employed  the  defendants,  on  the  15th  of  May,  1848,  sold  the  corn  to  one 
cornfactors  in^  -^'  Callender  on  the  terms,  amongst  other  things,  of  the  com 
London,  to  sell  having  been  shipped  free  on  board,  and  of  its  having  been  at 
sent^them  the  ^^^  ^^  ^f  ^^^  purchaser  trom  such  loading  thereof  on  board  the 
}^  ^jflading  s^^tne  vessel,  at  and  for  the  price  of  27*.  by  the  quarter  free  on 
charter-party,  board,  and  including  freight  and  insurance  ;  the  measure  of  the 
and  policy  of     ^^^^  ^^  jjg  Calculated  as  customary  ;  payment  of  the  price  to  be 

assurance;  and  ^  '   r  j  r 

they  ad?anced    made  at  two  calendar  months  from  the  day  and  year  last  afore- 

cor^  ^°  The  ®*^^»  *°^  ^^^^  *^^  defendants  afterwards  gave  notice  to  the  plain- 
custom  of  com-  tiffs  of  the  terms  and  conditions   of  the  sale.     Breach,  that 

factors  is  to  seU 
under  a  del 

eredtre  commission,  and  when  so  selling,  not  to  mention  the  purchaser.  On  the  15th  May,  184S,  the 
defendants  sold  the  cargo  to  C.  On  the  same  day  the  defendants  wrote  to  B.,  adyising  him  of  the 
sale,  but  without  making  any  mention  of  the  purchaser  or  of  commission.  On  the  24di  April  the 
cargo  was  sold  in  Tunis  Bay,  in  consequence  of  its  having  been  found  unfit  to  be  carried  Airther. 
C.  became  bankrupt  in  March,  1849.  The  plaintifis  brought  the  present  action  against  the  de- 
fendants to  recover  the  price  of  the  cargo,  and  declared  specially  on  a  <2e/  crtdtrt  guarantee. 

HM : — (reversing  the  judgment  of  Uie  Court  below),  that  the  meaning  of  the  contract  was,  that 
the  corn  was  in  existence  at  the  time  of  the  sale,  and  that  the  verdict  should  be  entered  for  the  de- 
fendant, on  a  plea  which  alleged  that  it  had  been  sold  by  t|ie  captain,  on  account  of  the  plaiiitii&, 
before  the  sale  by  the  defendants  to  C. 
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although  the  price  of  the  com  amounted  to  2000/.^  and  the  time 
for  payment  had  ekpsed  before  the  commencement  of  the  euitj 
yet  the  defendants  would  not  pay  the  plaintiffi,  nor  be  respon- 
sible to  them  for  the  price  of  the  com ;  and  the  same  is  unpaid 
by  A.  Callender,  or  the  defendants,  &c. 

Plea  5.     That  after  the  sailing  of  the  vessel  so  laden  with  the 
com,  and  before  the  sale  and  disposal  of  the  com,  and  before 
the  arrival  of  the  vessel  at  any  port  of  the  United  Kingdom,  and 
before  the  vessel  had  called  at  Cork  or  Falmouth  for  orders, 
and  whilst  the  vessel  was  on  her  voyage  from  Salonica,  with  the 
corn  so  on  board  thereof,  the  plaintiffi  sold  and  delivered  the 
com  to  certain  persons  other  than  the  defendants,  and  other 
than  A.  Callender,  whose  names  are  to  the  defendants  unknown ; 
since  which  sale  the  plaintiffs  have  never  had  any  property  in  the 
corn,  or  any  right  to  sell  or  dispose  thereof,  or  of  any  part  thereof, 
of  which  sale  and  delivery  by  the  plaintiffs,  the  defendants,  and 
A.  Callender,  at  the  time  of  the  sale  and  disposal  by  the 
pkintiffs,  were  and  each  of  them  was  wholly  ignorant ;  where- 
upon,  and  for  the  cause   aforesaid,  A.  Callender,   within  a 
reasonable  time  after  the  said  sale  and  disposal,  and  before  the 
time  for  payment  of  the  price,  repudiated  the  said  sale,  and 
refused  to  perform  his  said  contract  for  the  same,  or  pay  the 
price.  —  Verification. 

Plea  6.  That  before  and  at  the  time  of  the  S2ud  re- 
tainer and  employment,  the  com  had  become  and  was  heated 
and  fermented,  and  greatly  damaged  and  injured,  in  the  said 
vessel,  and  bad  been  and  was  discharged  and  unloaded  from 
the  same  by  reason  thereof,  and  sold  and  disposed  of  by  the  cap- 
tain of  the  vessel,  for  and  on  account  of  the  plaintiffs.  That  the 
defendants,  at  the  time  of  the  said  retainer  and  employment,  and 
also  at  the  time  of  the  said  sale  and  disposal,  were  ignorant  of 
the  premises.  That  A.  Callender  was  also  ignorant  thereof,  and 
for  the  cause  aforesaid,  within  a  reasonable  time  after  the  sale 
and  disposal  in  the  declaration  mentioned,  and  before  the  time 
had  arrived  for  the  payment  by  him  of  the  price  of  the  corn, 
to  wit,  on,  &c.,  for  the  cause  aforesaid,  repudiated  the  said 
sale,  and  refused  to  complete  the  same,  or  his  said  contract, 
md  refused  to  pay  the  price  of  the  corn,  or  any  part  thereof. 
—  Verification. 
To  these  pleas  the  plaintiffs  replied  de  iryurid. 
At  the  trial  before  Baron  Martin^  at  the  London  sittings 
ifter  Michaelmas  Term,  1851,  the  following  facts  were  given 
n  evidence  :  —  The  plaintiffs  were  merchants  at  Smyrna,  and 
he  defendants  com  factors  in  London.  In  January,  1848,  the 
Jaintiflfs  chartered  a  vessel,  called  the  ^'  Kezia  Page,"  to  proceed 
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to  Salonica,  and  there  load  a  cargo  of  Indian  oom,  and  haa^ 
so  loaded  to  proceed  to  a  safe  port  in  the  United  Kingdom,  cilEng 
at  Cork  or  Fahnouth.  The  phiintiffs  accordingly  shipped  on 
board  the  vessel,  at  Salonica,  1180  quarters  of  Indian  oora; 
and  on  the  22nd  of  February,  1848,  the  master  agned  a  bill  of 
lading,  making  the  com  deliYerable  '^  unto  order  of  the  pUc- 
tiffs,  or  to  their  assigns,  he  or  they  paying  freight  for  the  sud 
goods,  as  per  charter-party,  with  primage  and  avenige  aocos- 
tomed."  The  phdntiflb  indorsed  the  bill  of  lading,  and  seot  it 
together  with  the  charter-party,  to  Messrs.  BemouiDi,  their 
London  agents,  with  orders  to  sell  the  cargo  on  the  pkbuib' 
account :  and  they  also,  through  Messrs.  BemouiUi,  oaiued  an 
insurance  on  the  8th  of  February,  1848,  npon  the  caigo,  *^ti 
and  from  Salonica  to  the  port  of  discharge  in  the  United  King- 
dom, with  leave  to  call  for  orders;  com,  &c.  warranted  fee 
from  average,  imless  general,  or  the  ship  be  stranded."  Ob  tk 
1st  May,  1848,  Messrs.  Bemouilli  arranged  with  the  defendintii 
for  the  sale  of  the  cargo,  and  they  agreed  to  advance  upon  it 
600/.  Evidence  was  given,  that  the  custom  of  com-&cton  ii  to 
sell  under  a  del  credere  commission  of  9rf«  a  quarter,  being  about 
3/.  lOs.  per  cent,  on  the  price  inserted  in  the  bought  note;  u^ 
when  selling  under  such  commission,  they  are  not  in  the  habt 
of  stating  to  whom  they  sell.  On  the  above-mentioned  dtj) 
one  of  the  Messrs.  Bemouilli  sent  the  bill  of  lading,  indcveed 
by  them,  to  the  defendants,  and  the  charter-party,  in  a  letter,  tf 
follows :  — 

•*  May  iBt,  1848. 
"  Messrs.  Hastie  and  Hutchinson,  —  I  inclose  the  bill  (f 
lading  of  2396  Salonica  killohs,  equal  to  9584  ConstaDtinople 
killohs,  or  8^  ko.  per  quarter,  1179^%^^  quarters  Indian  corn, 
per  "KeziaPage,"  from  Salonica,  sailed  on  the  22nd  February; 
the  freight,  as  per  charter-party,  is  8*.  Sd,  per  quarter  in  f^^- 
and  lOZ.  10^.  gratuity.  I  shall  be  glad  if  you  can  obtaifl  * 
good  price  for  this  cargo  afloat, — cost,  freight,  and  insurance; 
but  should  not  like  to  take  less  than  27^.  The  vessel  mav 
now  arrive  every  day,  and  it  would  perhaps  be  as  well  to  wait 
till  she  is  off  the  coast,  although  there  are  seven  lay  dayaw 
unloading.  As  agreed  upon  between  us,  I  will  thank  you  to 
hand  me  a  cheque  to-day  for  600/.,  as  an  advance  on  tb^ 
cargo.  The  insurance  has  been  effected  at  the  ^'Indemnit; 
for  1 600t,  and  the  policy  will  be  held  at  your  dbpoeal  to  tk« 
extent  of  your  advance. 

'*  I  am,  &c, 
"  Bernocui." 
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On  the  same  day,  the  defendants  acknowledged  the  receipt  of     ,  ^^^^'  . 
the  bill  of  lading  and  charter-party  by  letter,  inclosing  a  cheque        Hastix 
for  600/.,  and  which  contained  the  following  passage,—"  Against    ^^  ^^™« 
this  cargo  we  beg  to  hand  you  a  cheque  for  600/.,  it  being     CovrcnuDBa 
imderatood  that  we  have  free  hands  as  regards  sale.     We  will   ^^  OrHsafc 
thank  you  to  send,  per  bearer,  the  policy  of  insurance  on  the 
eaigo."    The  policy  was  accordingly  forwarded  to  the  de- 
fendants.   The  defendants  sold  the  cargo  on  the  15  th  May ; 
prior  to  which  time,  but  subsequently  to  the  sailing  of  the 
▼esael  from  Salonica,  it  turned  out  that  the  vessel  had  put  into 
Tunis  in  distress,  that  the  cargo  was  much  damaged,  and  had 
been  sold  by  public  auction.     None  of  these  fisusts  were  known 
to  the  plainti^,  their  agent,  or  to  the  defendants  at  the  time  of 
the  sale.     The  following  bought  note  was  sent  to  Callender :  — 

**^London,  May  15th,  1848. 

"  Sought  of  Hastie  and  Hutchinson,  (the  defendants),  a  cargo 
of  about  1180  (say  1180)  quarters  of  Salonica  Indian  com  of 
fair  average  quality  when  shipped,  per  the  '^Kezia  Page," 
Captain  Page,  from  Salonica,  bill' of  lading  dated  the  22nd  of 
February,  at  27#.  (say  275.)  per  quarter  free  on  board,  and  in- 
cluding freight  and  insurance  to  a  safe  port  in  the  United 
Kingdom,  the  vessel  calling  at  Cork  or  Falmouth  for  orders ; 
measure  to  be  calculated  as  customary ;  payment  at  two  months 
from  this  date,  or  in  cash  less  discount,  at  the  rate  of  5L  per 
cent  per  annum  for  the  unexpired  time,  upon  handing  shipping 
documents." 

On  the  same  day  the  defendants  wrote  and  sent  to  the  p]ainti&' 
agent  the  following  letter :  — 

''London,  May  15th,  1852. 

"  Dear  Sir,  —  We  beg  to  advise  having  sold  by  your  order, 
and  for  your  account,  a  cargo  of  about  1180  (say  1180)  quarters 
of  Salonica  Indian  corn  of  fair  average  quality  when  shipped, 
per  the  **  Kezia  Page,"  Captain  Page,  from  Salonica,  bill  of 
ladmg  dated  the  22nd  February,  at  27«.  (say  27«.)  per  quarter, 
free  on  board,  and  including  freight  and  insurance,  to  a  safe 
port  in  the  United  Kingdom,  the  vessel  calling  at  Cork  or 
Falmouth  for  orders ;  measure  to  be  calculated  as  customary ; 
payment  at  two  months  from  this  date. 

**  We  are,  &c., 
*«  Hastie  and  Hutchinson.'* 

On  the  12th  of  April,  the  cargo  was  surveyed  at  Tunis,  and 
found  to  be  so  much  damaged,  that  it  was  unfit  to  be  carried 
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further;  and  on  the  24th  it  was  sold  by  the  master.  On  the 
23rd  of  May,  A.  Callender  gave  the  defendants  noUce,  that  he 
repudiated  the  contract^  on  the  ground  that  the  cargo  did  not 
exist  at  the  time  of  the  sale  to  him.  In  March,  1849,  a  fiat  in 
bankruptcy  issued  against  A.  Callender;  and  on  the  17th  of 
November,  1850,  he  obtained  his  certificate. 

In  directing  the  jury,  the  learned  Judge  ruled,  that  the  con- 
tract imported  that,  at  the  time  of  the  side,  the  com  was  m  ex- 
istence as  such,  and  capable  of  delivery.  A  verdict  was  found 
for  the  defendants ;  but  leave  was  reserved  to  the  plaintiffs  to 
move  to  enter  the  verdict  for  them,  for  the  difference  between 
the  price  of  the  com  and  the  sum  advanced,  on  all  the  issues, 
except  on  those  on  the  fourth,  fifth,  and  sixth  pleas. 

Accordingly,  in  the  following  term,  Mr.  CotoUng  obtained  a 
rule  to  enter  the  verdict  for  the  pliuntifis,  and  for  judgment »» 
obstante  veredicto  on  the  4th,  5th,  and  6th  pleas.  The  rule  wie 
subsequently  argued,  when  the  Court  of  Exchequer  made  it 
absolute.     (Dissentiente,  Pollock,  C.  B.)  (a) 

Mr.  Butt  (with  him  Mr.  BoviU)  for  the  plaintiffs  in  enw 
(the  defendants  in  the  Court  below).  At  the  time  this  contract 
was  made,  the  subject  matter  of  the  contract  was  not  in  exist- 
ence. l^CresswellJ,  Suppose  the  ship  had  sprung  a-leak,  the 
subject  matter  of  the  contract  existed  in  rerum  naturd :  it  was 
not  eaten.]  It  is  contended,  on  the  other  side,  that  the  con- 
tract was  a  mere  purchase  of  the  risk  of  the  adventure ;  that  the 
purchaser  bought  merely  a  chance  of  the  caigo  being  in  exist* 
ence.  But  there  is  no  difference  between  the  vendor  having 
destroyed  the  cargo,  and  its  being  eaten,  or  being  sold,  so  as  to 
be  irrecoverable.  The  captain  was  the  agent  of  the  plaintiffs  in 
this  case ;  if  the  contract  meant  that  the  vendee  bought  only 
the  chance  of  the  adventure,  it  would  have  been  easy  to  have 
employed  words  to  have  expressed  such  an  intention  in  the 
parties.  This  was  not  such  a  damage  as  would  be  covered  bj 
the  policy  of  insurance ;  if,  at  the  time  the  captain  put  mto 
Tunis  Bay,  he  had  thrown  the  cargo  overboard,  or  there  had 
been  a  total  loss,  the  vendee  would  have  had  no  right  to  sue  the 
underwriters.  The  learned  Judges  in  the  Court  below  assumed, 
first,  the  construction  of  the  contract,  and  then  put  forth  the 
subsequent  remarks  they  made,  as  illustrations  of  such  a  con- 


(a)  8  Ezch.  40. ;  S.  C.  82  L.  J. 
Exch.  97.  The  Court  below  like- 
wise held  that  the  defendants  were 
responsible,  by  reason  of  their  charg- 
ing a  del  credere  commission,  though 
they  had  not  guaranteed  by  writing 


signed  by  themaelFes ;  adoptii^  the 
reasoning  of  an  American  judge 
(Cowen  J.)  in  Wolffy.  KoppA,  re- 
ported in  5  Hill  N.  r.  R.  458. ;  bat 
this  point  was  not  argued  in  the 
Exchequer  Chamber. 
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struction.     ICresnoell  J.    It  would  seem,  as  if  the  Court  below      ,  ^^^^   . 
applied  their  remarks  to  the  case  of  a  voluntary  sale,  and  not  to       Ha0txe 
one  from  necessity,]     When  the  captain  sold  the  cargo,   he    '^in><^™«« 
ought  to  have  paid  the  money  to  the  plaintifiPs,  as  if  they  had     Coutubixr 
been  there  themselves  and  sold  it  in  lots :  how  then  can  this    ^^         ^^ 
loss  be  fixed  on  subsequent  vendees?     In  Framzee  Cowas-jee  v. 
Thompson  and  Another  (a),  the  vendor  elected  to  be  paid  by  a 
bill ;  and,  in  point  of  fact,  the  ship  served  as  a  warehouse  for  the 
vendee.     In  Strickland  v.  Turner  (V)  it  was  held,  that  the  pur- 
chaser of  an  annuity,  which  had  ceased  to  exist  at  the  time  of 
the  purchase,  was  entitled  to  recover  back  the  whole  of  the 
purchase  money  from  the  executrix,  on  the  ground  that  the 
money  had  been  paid  without  consideration.     In  Barr  v.  Gib-- 
son  (c)  Parke  B.  says,  "  The  sale,  in  this  case,  of  a  ship,  implies 
a  contract  that  the  subject  of  the  transfer  did  exist  in  the  cha- 
racter of  a  ship ;  and  the  express  covenant,  that  the  defendants 
had  power  to  make  the  bai^ain  and  sale  of  the  subject  before- 
mentioned,  must  operate  as  an  express  covenant  to  the  same 
effect.     That  covenant  was  therefore  broken,  if  the  subject  of 
the  transfer  had  been  at  the  time  of  the  transfer  physically 
destroyed,  or  had  ceased  to  answer  the  designation  of  a  ship ; 
but  if  it  still  bore  that  character,  there  was  no  breach  of  the 
covenant  in  question,  although  the  ship  was  damaged,  unsea- 
worthy,  or  incapable  of  being  beneficially  employed.     The  con- 
tract is  for  the  sale  of  the  subject  absolutely,  and  not  with  re- 
ference to  collateral  circumstances." 

Mr.  CowKng  for  the  defendants  in  error  (the  plaintiffs  in  the 
Court  below).  This  is  a  mercantile  contract,  and  the  Court 
must  place  themselves  in  the  same  position,  as  the  contracting 
parties  were  at  the  time  of  making  it,  and  bear  in  mind  the 
circumstances  that  must  have  influenced  them.  The  parties 
both  knew  that  the  vessel  had  been,  since  the  23rd  of  February, 
at  the  perils  of  the  sea ;  they  also  knew  that  the  vendors  had 
insured  to  the  full  value ;  that  it  was  an  ordinary  policy  of  in- 
surance, and  would  not  insure  and  protect  them  against  every 
loss ;  that  if  the  purchaser  wanted  to  be  quite  secure,  he  might 
have  made  himself  so  by  means  of  a  sale  *'  safe  to  arrive^  in 
which  the  vendor  takes  all  the  risk  and  charges  at  the  highest 
rate;  Johnson  if  Another  v.  Macdonald.  (d)  Now,  supposing 
the  parties  to  contract  in  the  ordinary  way,  then  no  doubt  the 
vendor  would  contract  that  the  cargo  is  in  existence ;  but  it 
might  be  that  this  sort  of  contract  would  suit  neither  party,  and 

(a)  6  Moore,  P.  C.  165.  (c)  3  M.  &  W.  390. 

(b)  7  Exch.  Rep.  20S.  (d)  9  M.  &  W.  600. 
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that  they  might  resort  to  some  agreement,  as  in  the  prceent 
case,  where  the  purchaser  pays  less  for  a  greater  risk,  than  he 

AXD  Othbm   yj^^^^  in  the  case  of  a  contract  «  safe  to  arrive."*     [CreMtwM  5. 

CovTUBixm     The  Court  below  seem  to  have  treated  the  case  as  one  of  a  total 
destruction  of  the  goods.  —  Wightman  J.     When  these  goods 
were  sold,  who  would  be  the  party  to  sue  fcnr  them  ?     As  this  is 
not  a  loss  from  sea  damage,  the  parties  would  not  get  any 
benefit  from  the  insurance.]    If  the  gbods  were  sold  before  the 
contract,  perhaps  you  would  have  to  use  the  name  of  the 
vendors,  but  the  purchasers  would  be  entitled  to  the  proceeds ; 
the  contract  must  be  treated  as  made  on  the  day  of  shipment, 
and  the  intermediate  voyage  as  a  mere  blank.     [Ofsnoeff  J. 
Supposing  in  Barr  v.  Gibson  there  had  been  a  warranty  that 
the  ship  was  seaworthy,  would  that  have  altered  the  judgment? 
If  such  a  contract  as  you  imply  was  intended,  why  did  they  not 
put  in  the  words  **  lost  or  not  lost  ?  "  That  would  leave  no  doubt 
about  the  matter.     The  words  *'  free  on  board,'*  are  equivocal ; 
they  may  mean,  at  the  time  of  shipping,  or  at  the  time  when 
the  contract  was  made ;  but  I  should  be  very  much  surprised, 
if  the  latter  meaning  could  be  put  upon  them.]     With  regaid 
to  the  case  referred  to  in  Moore^s  Reports  (a),  it  is  there  stated 
that  **the  appellant  proved  that,  according  to  the  usage  and 
custom  of  merchants  in  London,  where  goods  are  sold  to  be  free 
on  board  a  ship,  it  is  part  of  the  seller's  duty  under  the  oontract 
to  ship  them ;  but  in  such  cases  the  buyer,  at  whose  risk  they 
are  from  the  time  of  shipment,  is  considered  to  be  die  shipper. 
In  Johnson  tf  Another  v.  Usbome  (b)  to  explain  the  letters 
F.  O.  B.  in  a  contract,  it  is  said,  "  This  was  explained   to  be 
free  on  board ;  t.  e.,  that  the  shipper  from  the  time  of  shipment 
is  free  from  all  risk."     The  purchaser  buys  the  policy^  of  in- 
suranoe  from  the  time  of  the  shipment.     \^Coleri^e  J.      If  the 
cai^o  itself  exists,  the  policy  exists  as  an  incident  to  it ;  bnt  if 
it  does  not,  there  is  nothing  for  it  to  attach  to ;  the  policy  does 
not  exist  simpKeiter,']     When  the  purchaser  buys  the  policj,  he 
buys  the  risk  of  the  adventure,  and  places  himself  in  the  shoes, 
so  to  say,  of  the  vendor.     [^fFiffhtman  J.     The  judgment  in  the 
Court  below  seems  to  have  gone  on  the  assumption,  that  the 
loss  would  have  been  covered  by  the  policy.]     There  is  no  dif- 
ference, between  the  property  not  existing,  and  arriving  in  a 
deteriorated  state.     ^Cromptan  J.     In  the  latter  case,  it  is  by 
reason  of  the  vesting  of  the  property,  the  purchaser  takes  the 
goods  and  the  consequence  of  their  deterioration.    It  very  often 
happens  in  bills  of  lading,  that  a  certain  sum  is  paid,  and  that 

(a)  5  Moore'a  P.  C.  169.  (&)  8  P.  *  D.  23S.  note  (6). 
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then,  when  the  property  tarns  out  to  be  less,  the  purchaser 
recoveiB  back  part.  You  saj  your  bargain  applies,  whether 
the  goods  vest  or  not]  This  is  not  like  the  case  of  the  pur- 
chase of  a  horse,  and  the  horse  turns  out  to  be  dead :  there  both 
parties  proceed  on  the  assumption  that  the  horse  exists ;  but 
here  both  parties  know  that  the  vessel  has  been  subject  to  the 
perils  of  the  sea ;  both  parties  merely  hope  that  the  thing 
exists.  The  consideration  has  not  failed  in  this  case ;  the  pur- 
chaser has  the  shipping  documents,  the  policy  of  insurance,  and 
the  broker's  notes,  if  the  property  arrives.  [^fViffhtman  J. 
Where  is  the  inconvenience  of  treating  this  as  a  Common  Law 
contract,  —  as  if  the  ship  had  been  lost  before  the  contract,  and 
the  insurance  incident  thereto?]  This  is  different  from  the 
ordinary  Common  Law  sales,  as  the  contract  exists  notwithstand- 
ing the  cargo  is  gone  to  the  bottom. 

Afr.  Butt,  Q.  C,  in  reply.  It  is  asked  by  the  other  side  to 
import  into  the  contract  words  which  are  not  there,  and  construe 
it  as  if  the  words  **  lost  or  not  lost "  were  part  of  it.  If  such 
had  been  the  intention  of  the  parties,  they  should  have  expressed 
it  so.  It  cannot  be  said,  that  the  policy  of  insurance  was  the 
consideration  for  the  contract,  as  at  the  time  of  making  it  the 
policy  was  gone ;  there  was  nothing  to  which  it  could  attach. 

Cur.  adv.  vult. 


1S58. 


Habtis 
jkHDOraxas 

coutdbibb 
akdOtbmum. 


CoLEBlDOE  J.  The  judgment  I  am  about  to  read,  is  the 
judgment  of  all  the  members  of  the  Court,  except  my  brother 
Manle.  We  have  no  reason  to  suppose  that  he  differs  with  us  in 
opinion  upon  it ;  but,  in  consequence  of  his  indisposition  and 
absence  from  London,  we  have  not  been  able  to  receive  his  opi- 
nion, and  we  thought  it  much  better,  as  we  are  all  agreed,  not 
to  delay  giving  the  judgment.  The  pleadings  and  evidence  in 
this  case  will  be  found  in  the  Exchequer  Reports  (a),  and  I  need 
not  read  them  at  length.  This  case  was  originally  tried  before 
my  brother  Martin,  who,  when  directing  the  jury,  ruled  that  the 
contract  imported,  that  at  the  time  of  the  sale,  the  com  was  in 
existence  as  such,  and  capable  of  delivery,  and  a  verdict  was 
found  for  the  defendants ;  the  plaintiff  having  leave  to  enter  a 
verdict  in  his  favour  on  all  the  issues  but  one  —  the  6th  plea, 
and  for  judgment  nan  obstante  veredicto  on  that.  The  case  was 
argued  before  the  Lord  Chief  Baron,  Barons  Parke  and  Alder-- 
•on.  The  Lord  Chief  Baron  agreed  in  the  opinion  expressed  by 
my  brother  Martin  at  Niei  Prius,  but  the  other  learned  Barons 
differed  from  him,  and  made  the  rule  absolute.     Whereupon  it 


Judgment 
June  25th. 


(a)  8  Ezch.  40. 
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was  agreed,  that  the  question  should  be  brought  befcMre  tlus 
Court  on  a  bill  of  exceptions,  as  if  the  Lard  Chief  BaroUj  on  a 
second  trial,  had  directed  the  jury  in  conformity  with  the  opi- 
nions of  my  brothers  Parke  and  Aldersan,     The  case,  therefore, 
comes  before  us,  without  any  great  preponderance  of  authority 
in  favour  of  the  defendants  in  error,  nor  do  we  find  in  the  ar- 
gument of  counsel,  or  judgment  of  the  Court  below,  any  case 
referred  to,  upon  which  that  judgment  was  founded.     It  tamed 
entirely  on  the  meaning  of  the  contract  made  between  the  par- 
ties, which  was  in  these  terms.     [His  lordship  then  read  the 
words  of  the  contract  as  given  above.]     An  attempt  was  made 
to  explain  this  document  by  evidence,  but  failed.     There  is, 
indeed,  an  expression  in  the  bill  of  exceptions,  that  the  meaning 
of  **  free  on  board,*'  is,  that  the  goods  are  on  board  ;  which, 
taken  literally,  may  import,  that  they  are  on  board  at  the  time, 
when  the  words  are  used.     But  it  was  not  contended  for  the 
plaintiffs  in  error  that  such  is  the  true  meaning.     The  case, 
therefore,  is  not  affected  by  that  statement,  and  the  question 
depends  on  the  words  of  the  contract,  unexplained  by  any  evi- 
dence.    For  the  plaintiffs  in  error  it  was  contended,  that  the 
parties  contracted  for  the  sale  and  purchase  of  goods ;  that  the 
price  to  be  paid  was  for  goods ;  and  that  for  that  price  the  pur- 
chaser was  to  have  the  benefit  of  the  contract  to  carry  them, 
and  the  policy  of  insurance  ;  that  the  vendor  of  the  goods  un- 
dertakes that  they  exist,  and  that  they  are  capable  of  being 
transferred,  although  he  may  not  stipulate  for  their  condition ; 
but,  that  as  the  goods  in  question  had  been  sold  and  delivered 
to  other  parties,  before  the  contract  in  question  was  made,  there 
was  nothing  on  which  it  could  operate ;  and  Barr  v.  Gibmon  (a), 
and  Strickland  v.  Turner  (i),  were  cited.     On  the  other  hand 
it  was  argued,  that  this  was  not  a  mere  contract  for  aale  of  an 
ascertained  cargo,  but  that  the  purchaser  bought  the  adventure, 
and  took  upon  himself  all  risk  and  responsibility  from  the  ship- 
ment of  the  cargo.     It  was  said,  that  the  mention  of  the  con- 
dition of  the  cargo  at  the  time  of  shipment,  was  a  proof  of  the 
intention  of  the  parties,  that  the  buyer  should  take  all  risk 
from  that  time ;  that  its  condition  at  the  time  of  sale,  or  the 
fact  of  its  existence,  could  not  then  be  ascertained ;  and  that, 
therefore,  the  purchaser  must  be  supposed  to  have  taken  the 
risk;    that,    if   it  had    existed,   however    much  deteriorated, 
the   purchaser  must   have   taken    it,   although    the   loss   had 
been  all  but  total ;  and  therefore,  that  there  was  no  reason  fcnr 
excluding  total  loss  from  the  risk  that  he  was  to  bear ;  that  if 


(a)  Svprd. 


(b)  Svprd, 
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the  cai^o  had  ceased  to  exist,  the  consideration  would  not  have      .  ^^^'  , 
failed,  but  the  purchaser  would  have  the  shipping  documents,        Hastis 
as  the  connderation  of  his  contract     It  was  further  argued,    ^^^Oimu 
that  the  stipulation  for  payment,  which  would  probably  have  to     Coitturxeb 
be  made  before  the  arrival  of  the  cargo,  indicated  an  intention,    ^^"^ 
that  the  purchaser  was  at  all  events  to  pay  for  it,  on  account  of 
the  inconvenience  that  would  arise,  if  he  should  have  to  claim 
the  money  back.   It  was  not  disputed,  that  the  cases  of  Barr  v. 
Gibson  and  Strickland  y.  Turner  were  well  decided.    It  appears 
to  U8,  that  the  contract  in  question  was  a  contract  for  the  sale 
of  a  cargo  supposed  to  exist,  and  to  be  capable  of  transfer ;  and 
that  inasmuch  as  it  had  been  sold,  and  delivered  to  others  by 
the  captain,  before  the  contract  in  question  was  made,  the 
plaintiffi  cannot  recover  in  this  action.     With  regard  to  the 
description  of  the  caigo,  ''as  of  a  fair  average  quality  when 
shipped,"  we  think,  if  those  words  had  not  been  introduced,  it 
must  have  been  held,  that  the  purchaser  of  a  cargo  on  a  voyage, 
would  take  upon  himself  the  chance,  of  what  its  condition  at 
the  time  of  the  purchase  might  be,  and  that  this  clause  was 
introduced  for  his  benefit,  by  enabling  him  to  object,  if  the  fieicts 
were  so,  that  the  cargo  was  bad  when  shipped.     If,  in  Barr  v. 
Gibson^  there  had  been  a  stipulation,  that  the  ship,  when  she 
sailed  on  the  voyage  during  which  she  was  sold,  was  sea- 
worthy, that  would  not  have  made  the  purchaser  liable,  if  total 
loss  had  occurred  before  the  contract  was  entered  into.     It  has 
been  said,  that  if  the  loss  had  been  all  but  total,  —  that  if  the 
cargo  had  become  all  but  worthless, — still,  if  it  had  existed  in 
specie,  the  purchaser  must  unquestionably  have  been  bound ; 
and,  therefore,  that  there  is  no  reason  to  hold  that  he  was  not 
also  to  take  the  risk  of  a  total  loss.     The  same  argument  would 
have  applied  in  Strickland  v.  Turner :  if  the  annuitant  had,  at 
the  time  of  the  sale  of  the  annuity,  been  in  extremis,  and  died 
the   next  hour,   the  purchaser  would  have  been  bound,  and 
could  not  have  recovered  the  purchase-money ;  but  he  was  held 
to  be  so  entitled,  the  annuitant  having  died  before  the  sale. 
Again,  it  has  been  supposed,  that  there  is  an  inconsistency  in 
saying,  that  if  the  cargo  had  sustained  sea  damage,  constituting 
an  average  loss  covered  by  the  policy,  it  would  pass  to  the 
purchaser;  although  secured  to  him  by  an  indemnity  it  would 
not  pass,  in  the  event  of  total  loss.     This  seems  to  be  dependent 
on  the  same  point,  and  not  to  be  attended  with  any  real  diffi- 
culty.    If  the  contract  for  the  sale  of  the  cargo  was  valid,  the 
shipping  documents  would  pass  as  accessories  to  it ;  but  if,  in 
consequence  of  the  previous  sale  of  the  cargo,  the  contract 
failed  as  to  the  principal  subject  matter,  the  shipping  documents 
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would  not  paaa.  Although  we  cannot  find  an  j  deeiflion  in  pujit, 
there  ia  a  case  of  Sutherland  o.  IVatt  {a\  where  this  sabject 
was  discussed.  In  that  case  the  plaintiff  had  bought  goodi 
on  a  voyage,  and  effected  an  insurance,  '^ost  or  not  lost;'  the 
goods  had  sustained  sea  damage  before  the  sale,  and  the  pa> 
chaser  sued  on  the  policy.  The  underwriters  contended  that 
the  goods  were  damaged,  before  the  plaintiff  had  acquired  an? 
interest  in  them.  On  demurrer  it  was  held,  that  the  plea  was 
bad ;  but  the  very  learned  counsel,  who  argued  for  the  plaintiff 
admitted,  in  answer  to  a  question  put  by  my  brother  Parke, 
that  if  the  goods  had  been  totally  lost,  before  his  contract  of 
purchase  was  made,  there  would  not  have  been  an  insurable 
interest ;  as  a  person  cannot  buy  a  thing  that  has  been  totallj 
lost  For  these  reasons,  it  appears  to  us,  that  the  basis  of  the 
contract  in  this  case  was  the  sale  and  purchase  of  goods,  and 
that  all  the  other  terms  in  the  bought  note  were  dqiendent  on 
that ;  and  that  we  cannot  give  to  it  the  effect  of  a  contract  fcff 
goods,  '*  lost  or  not  lost.**  The  consequence  is,  that  the  judg- 
ment  of  the  Court  below  must  be  reversed,  and  entered  for  the 
plaintiff  in  error,  according  to  an  arrangement  between  the 
parties,  (b) 

Judgment  revened. 
Attorneys,  Oliverson,  Lavie,  Sf  Peaehey;  and  Fitker  ^  Luetu. 


(a)  11M.&  W.29e. 

(&)  Some  discussion  arose  after 
the  deliTery  of  the  judgment,  as  to 
how  the  iadgment  was  to  be  entered 
on  the  different  pleas,  in  order  to 
carry  out  thejudgment  of  the  Court. 
Mr.  Justice  Wighiman  said,  that  the 
Court  would  award  a  oemre  de  novo, 
unless  the  counsel  on  each  side  could 


ame  to  some  other  arrangement; 
when  Mr.  Justice  Crampiim  sug- 
gested, that  both  parties  should  go 
before  Mr.  Baron  MarHn^  who  pre- 
sided as  Judge  at  the  first  trijd  of 
the  cause,  and  let  him  settle  bow 
the  Terdict  should  be  entered ;  and 
thb  course  was  afterwards  adopted. 


AVERT  V.  SCOTT. 


Coram  Justices  Mauls;  Colskidge,  Cresswbll,  Wight- 
MAX,  Williams,  Talfoubd,  and  Cbouptox. 


{Error  from  the  Exchequer,) 


Exchequer 
Chambbb. 

JicM  17.  . 

The  rules  of  an  ACTION  upon  several  policies  of  insurance. 

dS~^^  The  first  count  of  the  declaration  alleged,  that  before  and  at 

Tided,  that  the  the  time  of  making  the  policy  hereinafter  mentioned,  the  plain* 

b^he  associa-  tiff  and  the  defendant  were  members  of  the  Newcastle  General 
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A.  1.  Insuranoe  AflBociation ;  and  that  the  pimntiff,  on  the  20th        ^^^^* 
February,  1851,  caused  to  be  made  between  the  plaintiff  and 
the  defendanty  and  the  other  members  of  the  association,  a  cer- 
tain policy  of  insurance  on  the  ship  **  Alexander,"  from  that  day  ^^^  .^  respect 
until  the  20th  of  February,  1852,  valued  at  2400/.,  at  the  rate  of  any  loss  to 
of  10/.  per  cent     The  declaration  then  set  out  the  policy  in  "em^r"* 
the  ordinary  form.    It  then  alleged,  that  it  was  mutually  agreed  should,  in  the 
between  the  assured  and  the  assurers,  that  all  rules  and  regu-*  i^  asceruined 
lationa  of  the  said  association,  whether  set  out  upon  the  back  of  "»^  wttied  by 

-  J   the  committee 

the  policy  or  otherwise,  should  be  as  binding  upon  the  assured  of  the  associa- 
and  assurers  as  effectually,  as  if  they  were  inserted  in  the  policy,  jj^jl^  difference 
It  then  averred,  that  the  parts  of  the^regulations  material  to  the  should  arise 
plaintiff's  daim  were,  "  That  any  member,  who  shall  prove  to  J^^  mem- 
the  committee  of  the  said  association,  that  his  ship  is  lost,  will  ber  and  the 
be  entitled,  (at  the  expiration  of  two  months  from  the  date  of  reladre  to  the 
the  first  quartarly  settlement),  to  part  payment  for  the  same,  jettiing  of  any 

1       .  /  1   «/»  T  1  •  J    loss  or  damage, 

but  m  no  case  to  exceed  80/.  per  cent,  on  the  sum  msured,  or  to  any 
until  a  final  account  of  the  proceeds  of  the  sale  of  the  materials  m^ter  rcUting 

*  ,  to  the  msur- 

is  furnished  to  the  underwriters ;  that  the  sum  to  be  piud  by  ance,  arbitra- 
this  association  to  any  suffering  member,  for  any  loss  or  da-  ^p"  ^^*^J** 
mage,  shall,  in  the  first  instance,  be  ascertained  and  settled  by  the  znanner 
the  committee;  and  the  suffering  member,  if  he  agrees  to  j^e^rui^  i^o 
accept  such  sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  should  settle 
to  demand  and  sue  for  the  same,  as  soon  as  the  amount  to  be  dispute.    The 
paid  has  been  so  ascertained  and  settled,  but  not  before,  which  "?ies  also  pro- 

_  ,  ,  Tided,  that  no 

can  only  be  claimed  according  to  the  customary  mode  of  pay-  member,  who 
ment  in  use  by  the  society."  The  declaration  then  averred  the  ^l^^J^^nt 
payment  of  the  premium  by  the  plaintiff;  and  that  the  de*  of  any  loss  as 
fendant  subscribed  the  policy  for  211  Us.;  that  the  plaintiff  ^^Smit^kT 
was  interested  in  the  said  ship;  that  the  same  was  wholly  lost  the niode above 
on  a  voyage  during  the  period  covered  by  the  policy ;  that  the  sho^d'^en- 
pluntiff  had  performed  all  the  conditions  and  things  on  his  part  ^^^  *®  ™*™" 

1      ,,  .,  ^  1.  1  «  1     .  1  *a*°  any  action 

oy  the  said  contract,  policy,  rules,  and  regulations  to  be  per-  at  law  or  suit 
formed;  that  he  had  always  been  ready  and  willing,  that  such  "i^J""^®^!^^ 
loBS  should  be  ascertained  and  settled  by  the  said  committee,  the  matters  in 
according  to  the  rules  of  the  said  association,  of  which  the  de-  ^^^^""^f 
fendant  had  notice.     The  breach  wal,  that  although  the  plain-  ferred  to  and 
tiff  had  requested  the  defendant  and  the  said  committee,  so  to  sucharbitra- 
ascertain  the  sidd  loss,  and  althouc^h  a  reasonable  time  for  them  ^^}  ^^  ^e 

jtji  t  %    n         1  /»!••  obtaining  the 

80  to  do,  had  elapsed  before  the  commencement  of  this  suit,  yet  decision  of 

such  arbitra- 
tors on  the 
natters  and  claims  in  dispute  was,  by  the  rules,  declared  **  a  condition  precedent  to  the  right  of  any 
member  to  maintain  any  such  action  or  suit"  The  policy  expressly  stated,  that  all  the  rules  and 
regulations  of  the  association  should  be  as  binding  upon  Uie  assured  and  assurers  as  effectually,  as 
if  they  had  been  inserted  in  the  policy.  Held :  (reversing  the  decision  of  the  Court  below)  that 
a  plea  to  an  action  on  a  policy  stating  a  total  loss,  which  sSeged  the  non-compliance  with  the  rules 
aboTe  stated,  in  not  referring  the  matter  to  the  committee  and  arbitrators,  was  a  good  defence. 
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the  said  committee  have  refused  and  n^lected  so  to  do ;  and 
although  two  months  have  expired,  since  the  date  of  the  fiiBt 
quarterly  settlement  of  the  said  association,  which  occarred  next 
after  the  said  conunittee  had  notice  of  the  said  loss,  and  although 
a  final  account  of  the  proceeds  and  of  the  sale  of  the  materisb 
of  the  said  ship,  was  famished  to  the  underwriters  of  the  mi 
policy,  in  accordance  with  the  said  rules,  long  before  the  ooid- 
menoement  of  this  suit,  and  although  a  reasonable  time  for  the 
defendant  and  the  said  committee  to  pay  the  said  loss  elapsed 
before  the  commencement  of  this  suit,  yet  neither  the  sud  de- 
fendant nor  the  sud  committee  have  paid  such  loss,  or  ftiiy  port 
thereof;  by  means  of  which,  the  defendant  has  become,  and  b 
liable  to  pay  to  the  plaintiff,  the  sidd  sum  of  272.  1  Is.  so  insured 
by  him  as  aforesaid. 

The  defendant  pleaded,  ,/^A/y,  to  the  sud  first  count,  that 
one  of  the  said  rules  and  regulations  of  the  siud  association, 
mentioned  and  referred  to,  in  and  by  the  said  policy,  and  wludi 
at  the  time  of  the  making  of  the  said  policy  was,  and  ever  ^noe 
has  been,  and  still  is,  in  full  force,  and  binding  upon  the 
plaintiff  and  the  other  members  of  the  said  association,  was  and  is, 
in  the  words  and  figures  following;  that  is  to  say, — "25.  That 
the  sum  to  be  paid  by  this  assodation,  to  any  suffering  member, 
for  any  loss  or  damage,  shall,  in  the  first  instance,  be  ascer- 
tained and  settled  by  the  committee ;  and  the  suffering  member, 
if  he  agrees  to  accept  such  sum  in  full  satisfaction  of  his  daim, 
shall  be  entitled  to  demand  and  sue  for  the  same,  as  soon  as 
the  amount  to  be  paid  has  been  ascertained  and  settled,  but  not 
before ;  which  can  only  be  claimed,  according  to  the  customary 
mode  of  payment  in  use  by  the  society.  And  if  a  difference 
shall  arise  between  the  committee  and  any  suffering  member, 
relative  to  the  settling  of  any  loss  or  damage,  or  to  a  chum  for 
average,  or  any  other  matter  relating  to  the  insurance,  in  soch 
case  the  member  dissatisfied,  shall  select  one  arbitrator  on  his 
or  her  behalf,  and  the  committee  shall  select  another;  and  if  the 
committee  refuse  for  fourteen  days  to  make  such  selection,  the 
suffering  member  shall  select  two ;  and  in  either  case,  the  two 
selected  shall  forthwith  select  a  third  ;  which  three  arbitrators, 
or  any  two  of  them,  shall  decide  upon  the  claims  and  matters 
in  dispute,  according  to  the  rules  and  customs  of  the  club,  to  be 
proved  on  oath  by  the  secretary ;  and  on  such  arbitration,  the 
party  demanding  it  shall  state  the  sum  which  he  claiilis,  and 
shall  be  allowed  such  proportion  of  the  expenses  occasioned  by 
the  arbitration,  as  the  sum  awarded  to  him  bears  to  the  sum 
demanded;   and  the  residue  of  such  expenses  shall  be  borne 
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by  him,  and  deducted  from  the  sum  awarded  to  him.     And  in  *  * 

all  cases,  where  arbitration  is  resorted  to,  the  settlement  of  the        Aykbt 
committee  is  to  be  wholly  rescinded,  and  the  statement  begun  de        soott. 
jiavo:  provided  always,  (and  it  is  hereby  expressly  declared 
to  be  a  part  of  the  contract  of  insurance  between  the  members 
of  this  association),  that  no  member  who  refuses  to  accept  the 
amount  of  any  loss,  as  settled  by  the  committee,  in  manner 
hereinbefore  specified,  in  full  satisfaction  of  such  loss,  shall  be 
entitled  to  maintain  any  action  at  law,  or  suit  in  equity  on  his 
policy,  until  the  matters  in  dispute  shall  have  been  referred  to, 
and  decided  by  arbitrators,  appointed  as  hereinbefore  specified, 
and  then  only  for  such  sum  as  the  said  arbitrators  shall  award ; 
and  the  obtaining  the  decision  of  such  arbitrators,  on  the  mat- 
ters and  claims  in  dispute,  is  hereby  declared  to  be  a  condition 
precedent,  to  the  right  of  any  member  to  maintain  any  such  ac- 
tion or  suit :  provided  always,  that  in  case  it  can  be  shown 
that  any  person  chosen  as  above,  (by  either  party),  has  any 
interest  in  the  matter  in  dispute,  such  person  shall  be  ineligible 
to  be  chosen  as  above,  on  such  matters ;  that  the  undernamed 
persons  be  appointed  as  arbitrators,  (when  the  gross  sum  in  dis- 
pute amounts  to  20/.  or  upwards),  in  all  cases  where  arbitration 
id  resorted  to  during  the  continuance  of  this  policy.     [The  rule 
then  set  out  the  names  of  the  persons  appointed.]     And  the 
defendant  says,  that  the  said  committee,  in  pursuance  of  the 
said  rule,  proceeded  to  ascertain  and  settle  the  said  loss  in  the 
said  first  count  mentioned ;  but  before  they  ascertained  or  settled 
it,  a  dispute  arose,  which  has  ever  since  existed,  between  the  said 
committee  and  the  said  plaintiff,  relating  to  the  said  insurance, 
to  wit,  as  to  the  extent  of  the  said  loss,  and  as  to  the  repairs 
done  to  the  sud  ship,  and  as  to  the  sum  to  be  paid  by  the  said 
association  to  the  plaintiff,  in  respect  of  such  loss,  by  reason  and 
means  and  in  consequence  of  which  difference  and  dispute,  the 
said  loss  never  has  been  ascertained  or  settled  by  the  said  com- 
mittee.    And  the  defendant  says,  that  he,  the  said  defendant, 
and  the  said  committee  have  always,  from  the  time  when  the 
s^d  difference  and  dispute  between  the  plaintiff  and  the  said 
committee  arose,  been  ready  and  willing,  as  the  plaintiff  well 
knew,  to  refer  the  matters  of  the  said  difference  and  dispute, 
the  same  being  matters  relating  to  the  said  insurance,  and  to 
have  them  referred  to  arbitration,  and  to  have  the  same  decided 
by  arbitrators,  and  to  have  the  said  loss  ascertained  and  settled 
by  arbitrators,  according  to  the  true  intent  and  meaning  of  the 
said  rule ;  but  the  plaintiff  was  not  ready  or  willing  so  to  do, 
and  the  matters  of  the  said  difference  and  dispute  have  not,  nor 
has  any  of  them,  been  referred  to  arbitrators  or  decided ;  nor 
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has  the  8ud  loss  been  ascertaiiied  or  settled  by  axbitratcffBiasbj 
the  said  rule  is  in  such  case  required. 

The  defendant  pleaded,  siadUy,  to  the  first  ooont,  that  the 
said  oommittee  did  not  refuse  or  neglect  to  ascertain  the  aid 
loss,  as  alleged ;  but,  on  the  contrary,  that  the  oommittee  £d, 
within  a  reasonable  time  in  that  behalf,  and  before  the  oooi- 
mencement  of  this  action,  ascertain  and  settle  tbe  bodi  to  be 
paid  by  the  said  association  to  the  plwitiff  for  the  said  kea,  is 
the  plaintiff  well  knew ;  bnt  the  plaintiff  was  diantiafied  vith 
the  settlement  so  made  by  the  sud  committee,  and  dedined  to 
accept  the  sum  at  which  they  so  ascertiuned  and  settled  tk 
said  loss ;  and  thereupon  a  difference  and  dispute  arose,  which 
has  ever  since  existed,  between  the  said  committee  and  the  said 
plaintiff,  relating  to  the  said  insurance,  to  wit,  as  to  the  extent 
of  the  said  loss,  and  as  to  the  sum  to  be  paid  by  the  said  ssbo- 
ciation,  to  the  plaintiff,  in  respect  of  such  loss.  And  the  de- 
fendant further  says,  that  the  rule  and  regulation  of  the  sud 
association,  mentioned  and  set  forth  in  the  defendant's  fifth 
plea,  was  at  the  time  of  the  making  of  the  said  policy,  and  eTer 
since  has  been  and  still  is  in  full  force,  and  binding  upon  the 
pluntiff  and  the  other  members  of  the  said  assodation,  aod 
such  rule  and  regulation  was  and  is  one  of  the  rules  and  regor 
lations  mentioned  and  referred  to  in  the  said  policy.  And  the 
defendant  further  says,  that  both  he  and  the  said  committee 
have  always,  from  the  time,  when  the  said  difference  and  dispute 
between  the  said  committee  and  the  plaintiff  arose,  been  ready 
aiid  willing,  as  the  plaintiff  well  knew,  to  refer  the  matter  of 
the  said  difference  and  dispute,  the  same  being  matters  relatii^ 
to  the  said  insurance,  and  to  have  them  referred  to  arbitrators, 
and  to  have  the  said  loss  ascertained  and  settled  by  arbitrators, 
according  to  the  true  intent  and  meaning  of  the  sidd  rule ;  but 
the  plaintiff  was  not  ready  or  willing  so  to  do,  and  the  matters 
of  the  said  difference  and  dispute  have  not,  nor  has  ainy  of  them, 
been  referred  to  arbitrators  or  decided,  nor  has  the  said  loss  been 
ascertained  or  settled  by  arbitrators,  according  to  the  true  intent 
and  meaning  of  the  said  rule ;  but  the  plaintiff  was  not  ready  or 
willing  so  to  do,  and  the  matters  of  the  said  difference  and  dispute 
have  not,  nor  has  any  of  them,  been  referred  to  arbitrators  or 
decided,  nor  has  the  said  loss  been  ascertained  or  settled  by  arbi- 
trators, as  by  the  said  rule  is  in  such  case  required. 

Demurrer  to  these  pleas,  and  joinder  in  demurrer.  The  case 
was  argued  in  the  Court  below  on  the  13th  of  February,  and 
judgment  given  for  the  plaintiff,  (a) 

(a)  22  L.  J.  Ezch.  157. 
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Mr.  Bramwell  Q.  C.  (with  him  Mr.  Manisty)  for  the  plaintiff  ,  ^^^^'  , 
in  error  (the  defendant  in  the  Court  below).  There  is  no  doubt  Atekt 
that  if  it  is  possible  to  make  such  a  bargain  as  this,  it  was  made 
in  the  present  case.  It  is  a  mistake  to  say  that  it  is  an  agre^ 
ment  ousting  the  jurisdiction  of  the  Superior  Courts.  [^Maule  J« 
I  suppose  it  will  be  said  that  it  is  like  the  case  of  a  plaintiff, 
having  a  right  to  bring  an  action,  on  getting  the  certificate  of 
an  engineer?]  Yes;  but  if  the  opinion  of  Parke  B.,  in  the 
Court  below,  be  upheld,  it  would  be  affirming  that  you  could 
not  make  such  an  agreement.  [Maule  J.  It  is  difficult  to 
say  that  an  agreement  which  says,  "  I  will  pay  you  such  a  sum 
when  fixed  by  an  arbitrator,'*  is  not  the  same  as  saying,  **  1  will 
pay  you  a  certified  amount,"  making  the  certificate  a  condition 
precedent.]  Here  is  an  absolute  covenant,  whereby  the  society 
undertakes  to  pay  a  certain  sum  of  money ;  but  it  expressly 
makes  it  a  condition  precedent,  that  the  amount  should  be 
ascertained  in  one- of  two  ways;  either  by  the  committee,  or,  in 
case  they  do  not  agree,  by  arbitration.  [Maule  J.  It  does 
not  say  it  is  a  condition  to  the  right  to  be  paid,  but  to  the 
right  of  action ;  but  that  is  a  conditional  covenant  not  to  sue.] 
There  is  no  difference  in  point  of  substance ;  the  saying  there 
is  DO  right  to  sue,  is,  in  effect,  saying  there  is  no  covenant  to 
pay  the  actual  loss,  but  a  covenant  to  pay  a  sum,  be  it  more  or 
less  than  that  which  shall  be  fixed  by  the  committee  or  arbi- 
trators. The  cases  cited  in  the  Court  below,  will  not  bear  the 
construction  put  upon  them.  In  Kill  v.  HollUter  (a)  a  cause 
of  action  had  accrued.  Here  we  say  that  the  case,  which  gave 
the  Courts  jurisdiction,  had  not  occurred.  In  ThwMon  v. 
Chamock  {b)  it  was  held,  that  a  separate  covenant  to  refer  the 
matters  in  dispute  to  arbitration,  could  not  be  pleaded  in  bar  to 
an  action  on  a  charter-party,  on  the  ground  that  it  ousted  the  ju« 
riadiction  of  the  Superior  Courts.  Parke  B.,  in  the  Court  below, 
referred  to  Co.  Litt*  53  i.,  where  it  is  said,  *'  If  a  man  make  a 
lease  for  life,  and  by  deed  grant,  that  if  any  waste  or  destruction 
be  done  that  it  shall  be  redressed  by  neighbours,  and  not  by 
suit  or  plea ;  notwithstanding,  an  action  of  waste  shall  lie ;  for 
the  place  wasted  cannot  be  recovered  without  a  plea."  There 
is  no  analogy  between  that  case  and  the  present.  [Cromp^ 
ton  J.  Baron  Parke  puts  it  on  the  ground,  that  the  arbitrators 
would  have  to  decide,  whether  there  is  a  right  of  action  or  not. 
— Wightman  J.  They  have  to  determine  whether  there  is  a 
loss  or  not.  Suppose  the  matters  in  dispute  be  whether  there 
be  a  loss  or  no  loss,  and  suppose  they  determine  there  is  no 

(a)  1  WUs.  129.  (ft)  8  T.  B.  139. 


640  THE  COMMON  LAW  REPORTS. 


1853. 


I068.]  In  all  cases  it  is  conceded  there  has  been  a  loss ;  but  tbe 
ascertainment  of  the  amount,  is  the  condition  precedent,  which 
gives  the  cause  of  action.  [^Maule  J.  There  is  nothing  to 
prevent  people  agreeing  to  pay  money  on  a  oontingen<7.] 
Goldstatie  ^  Another  v.  Osbom,  Bart,  and  Others  (a)  gircs 
only  the  dictum  of  Best  C.  J.  at  the  trial  IfFighimaH  J.  Are 
there  not  policies  where  clauses  are  inserted,  that  the  parties 
are  not  to  recover,  unless  the  amount  be  ascertained?]  Ia 
Worsley  v.  fVood  (i),  which  was  an  action  on  a  policy  of  insu^ 
ance,  which  referred  to  certain  printed  proposals  to  be  ccna- 
dered,  as  part  of  the  policy,  and  by  the  proposals  it  was  stated 
that  persons  insured,  were  to  give  notice  of  the  loss  forthwith, 
deliver  in  an  account,  and  procure  a  certificate  of  the  minister, 
churchwardens,  and  some  reputable  householders  of  the  psricb, 
importing  that  they  know  the  character,  &&  of  the  assured, 
and  believed  that  he  really  sustained  the  loss,  and  without 
fraud,  it  was  held  that  the  procuring  of  such  a  certificate  wis 
a  condition  precedent  to  the  right  of  the  assured  to  reooTcr. 
The  Court  below  maintain,  that  this  condition  is  repugnaot; 
their  mistake  arose  from  considering  it  an  absolute  covenaot 
to  pay. 

Mr.  Atherton,  Q.  C.  (with  him  Mr.  C.  E.  FoOoch)  for  the  de- 
fendants in  error  (the  plaintiffi  in  the  Court  below.)  Here 
there  is  an  absolute  covenant  to  pay,  and  the  rule  is  snpenulded 
as  machinery,  to  oust  the  Superior  Courts  of  their  jurisdiction. 
The  declaration  shows  a  contract  of  indemnity.  [ilfavfeJ. 
You  cannot  say  this  is  a  contract  to  indemnify,  which  is  some- 
thing different  from  a  contract  to  pay  money ;  in  the  latter  case, 
the  right  is  to  get  a  sum  paid ;  if  this  contract  is  absolute,  and 
the  condition  a  collateral  covenant,  your  construction  is  r^t; 
if  the  condition  is  to  be  incorporated  as  parcel  of  the  whole  cod- 
tract,  as  Mr.  Bramwell  contends,  you  are  wrong.]  Strike  oot 
these  rules,  and  the  policy  is  to  pay  a  certain  sum  of  mooej* 
[^Coleridge  J.  Do  you  contend  the  whole  rule  is  bad  ?]  Then 
is  no  doubt  that  all  arbitration  clauses  are  intended  to  be  oom- 
pulsory ;  but  the  Courts  have  interfered,  and  will  not  allow  tbeoi 
to  oust  the  jurisdiction  of  the  Superior  Courts.  The  cases  cited 
in  the  Court  below  are  applicable.  The  Courts  of  Ekjuity  hare 
taken  the  same  view  on  this  point  as  the  Court  below. 

Bramwell  Q.  C.  in  reply. 

Coleridge  J.    We  are  all  of  opinion  that  the  judgment  of 
the  Court  below  cannot  be  sustained.     It  is  admitted,  that  it  tf 

(a)  2  C.  &  P.  550.  (b)  6  T.  R.  710. 
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not  unlawful  to  impose  a  condition  precedent  to  the  payment 
of  a  sum  of  money  in  a  policy  of  insurance ;  and,  on  the  other 
hand,  it  ia  conceded  by  Mr.  Bramwell,  that  you  cannot  oust  the 
jurisdiction  of  the  Superior  Courts  by  a  special  agreement.  The 
question  in  the  present  case  is,  whether  the  one,  or  the  other 
supposition  has  occurred.  The  plaintiff  states,  in  his  declaration, 
that  the  rules  of  the  society  are  to  be  taken  as  part  of  the 
pob'cy ;  they  must  be  treated,  therefore,  as  part  of  the  policy. 
The  25th  rule,  which  is  set  out  in  the  fifth  plea,  is  the  one  on 
which  the  whole  question  turns.  [His  Lordship  then  read 
Rule  25.3  Now,  reading  this,  it  appears  to  me  distinctly  to  fall 
within  the  first  case  that  I  mentioned,  of  imposing  a  condition 
precedent  in  the  policy,  to  the  right  to  bring  the  action.  Mr. 
Atherton  proposes  to  alter  the  word  *'  rule,"  and  substitute  for 
it  the  words  **  a  right  to  bring  an  action."  The  rule  assumes 
that  something  is  to  be  paid  in  respect  of  loss  or  damage ;  but 
the  committee  are  first  to  ascertain  the  amount,  when,  if  the 
suflTering  party  is  dissatisfied,  he  may  refer  it  to  arbitrators. 
The  words  '^  If  a  difference  shall  arise  between  the  committee 
and  any  suffering  member  relative  to  the  settling  any  loss 
or  damage,"  import  an  adjustment  in  respect  of  the  loss  or 
damage.  Then  comes  the  proviso  for  referring  to  arbitration. 
[Ills  Lordship  read  the  clause],  which  means,  that  if  the  matters 
in  dispute  be  not  settled  by  the  committee,  the  same  things 
that  were  to  be  decided  by  the  committee  shall  go  before  this 
second  tribunal ;  and  this  is  declared  to  be  a  condition  precedent, 
before  the  member  shall  have  a  locus  standi  in  a  court  of  law.  The 
case  falls  within  the  rule,  (and  occurs  every  day)  where  there  is 
an  action  for  the  recovery  of  a  sum  of  money,  limited  to  an 
amount  to  be  ascertained  beforehand ;  and  it  is  perfectly  un- 
questionable, that  the  party  may  bring  his  action  in  such  a  case, 
when  the  amount  has  been  ascertained.  The  judgment  .of  the 
Court  below  must,  therefore,  be  reversed. 

Judgment  reversed. 
Attorneys,  Hark  ;  and  De  Medina. 


1 853. 


KANDALL  v.  STEVENS  AND  OTHEES.  (a) 
Coram  LoRD  Campbell  C.  J.,  Coleridqe  J.,  and  Eblk  J. 

1  RESPASS  for  breaking  and  entering  theplaintifiTs  dwelling- 
house,  breaking  to  pieces,  damaging,  carrying  away,  and  con- 
verting to  the  defendants'  own  use,  the  plaintiff's  goods  and 


(a)  Reported  hj  R.  J.  Corner,  Esq. 
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1853.  chattels,  aasauItiDg  and  beating  the  plaintiff,  and  fordbly  eject- 

Randau.'  "^S  ^^^  ^^  ^^^  family  from  bis  dwdling-house,  and  settii^  fire 

V.  to,  burning,  and  destroying  the  same,  with  certain  goods  of  tbe 

AND  Othsrs.  plftiiitiff,  whereby  the  chimney  fell  upon  the  plaintiff's  daughter 

'^  and  servant,  and  greatly  injured  her. 

owner,  antmo  ,*«  <■!•        i 

poBsidendi,  and  Pleas.  Ist.  Not  guilty.  2nd.  That  the  said  dwelling-house, 
Imm'^Sy  *^*  ^»«  ^^^  ^^^  property  of  the  plaintiff,  as  allied.  3nL  That 
afterwards  re-  the  plaintiff's  daughter  sustained  the  injuries  mentioned  in  the 
8i<m%ltlM»^  declaration  through  her  own  negligence  and  wilful  default  4tL 
the  ereatioQ  of  ^  to  assaulting  the  plaintiff,  son  assault  demesne. 
Banoy ;  a  new  At  the  trial  of  the  cause  at  the  last  Oxfordshire  Spring 
"n^^  toSl7  Assixes,  before  Talfourd  J.,  it  appeared  that  the  plaintiff,  a 
owner,  and  the  pauper,  was  put  into  possession  of  the  tenement  in  questioO} 
limitS  brthe  ^^^'^^  ^*®  *  cottagc  belonging  to  the  parish  of  Pyrton,  by  the 
Sndgectionof  parish  officers,  in  the  week  after  Whitsuntide,  1818;  that  he 
c.  1e7.  most  be  Continued  in  possession  without  paying  any  rent  until  Mardi, 
reckoned  from  1839,  when  the  then  parish  officers  obtained  a  warrant  under 
such  rcsump-  the  59  6eo.  3.  c  12.,  and  entered  upon  the  cottage  and  turned 
tion  of  posses-  q^^  the  plaintiff  and  his  family,  and  removed  the  greater  portion 
so  made  by  the  of  his  goods  ;  but  Bome  arrangement  was  made  under  which 
wUhln  the***  he  was  again  let  into  possession  on  the  same  day,  it  beii^ 
meaning  of  the  alleged  ou  the  One  hand,  but  denied  on  the  other,  that  he 
the^iSuter'      agreed  to  pay  a  weekly  rent      He,  however,   continued  in 

possession  without  paying  any  rent,  and  disclumed  holding 
of  the  parish,  claiming  the  house  as  his  own,  until  the  24th 
July,  1852,  when  a  warrant  to  obtain  possession  having 
been  obtained,  the  overseers  entered  upon  the  cottage,  ex- 
pelled the  plaintiff's  family,  put  out  his  furniture  and  effects, 
and  afterwards  partly  pulled  down,  and  partly  burnt  the 
cottage;  in  the  course  of  doing  which,  the  damage  was  done 
which  was  the  subject  of  the  action.  The  jury  found  by  their 
verdict  that  no  new  tenancy,  either  weekly  or  at  will,  was 
entered  into  by  the  plaintiff  in  1839,  or  subsequently,  andgaxe 
20/.  damages  for  destroying  the  cottage,  \L  for  damage  to  the 
plaintiff's  goods,  and  Qs.  for  the  injury  to  his  daughter;  and 
leave  was  given  to  the  defendants  to  move  to  enter  a  verdict 
for  them,  as  to  so  much  of  the  issues  as  applied  to  the  hoiuej 
and  to  reduce  the  damages  to  \L  5s.\  and  a  rule  having  been 
obtained  accordingly, 

Mr.  fFhateley  Q.  C,  and  Mr.  Dowdestoell,  showed  cause. 
The  jury  having  found  that  there  was  no  new  tenancy  eDtered 
into  in  1839,  the  statute  of  limitations  (a)  runs  from  the  we<^k 
after  Whitsuntide,  1819,  the  year  after  the  plaintiff  was  put 
into  possession,  and  is  a  bar  to  the  defendants'  claim  to  the 

(o)  S  &  4  Wm.  4.  c.  27. 
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cottage.  Doe  dem.  Goody  v.  Carter  {a\  Doe  dem*  Bennett  y. 
Turner,  {b)  The  latter  case  went  to  a  new  trial,  and  on  fur- 
ther evidence,  the  jury  found  a  new  tenancy  bad  been  created 
within  twenty  years.  Turner  v.  Doe  dem.  Bennett,  (c)  But  here 
the  contrary  is  found;  these  cases  have  not  been  shaken  in  point 
of  authority,  and  are  conclusive  of  the  present  case.  Assuming 
that  the  tenancy  at  will  in  this  case  was  determined  by  what 
was  done  in  1839,  unless  a  new  tenancy  was  created,  in 
which  both  parties  concurred,  the  right  would  be  barred ;  but 
the  jury  have  found  that  there  was  none.  In  the  first  case  cited 
there  was  a  determination  of  the  tenancy  at  will  by  the  death 
of  the  tenant  within  twenty  years,  which  is  referred  to  in  the 
judgment.  [Erie  J.  In  this  case  the  landlords  entered  for  a 
period,  however  short,  and  the  length  is  immaterial ;  for,  if  one 
hoar  would  not  do,  a  day  would  not;  and  while  the  overseers 
were  in  the  house,  the  plaintiff  was  a  trespasser.]  That  is  met 
hy  the  10th  sec  of  the  3  &  4  Wm.  4.  c.  27. :  "  That  no  person 
shall  be  deemed  to  have  been  in  possession  of  any  land  within 
the  meaning  of  this  Act,  merely  by  reason  of  having  made  any 
entry  thereon."  So  in  Doe  dem*  Bennett  v.  Turner^  the  land- 
lord entered  and  took  stone,  but  nevertheless  was  held  barred  at 
the  expiration  of  twenty  years  from  the  end  of  the  first  year's 
tenancy.  If  one  continued  tenancy  were  necessary,  then  the 
reasoning  on  behalf  of  the  defendants  would  be  correct.  Doe 
dem.  Dayman  v.  Moore  (d)  is  another  case  to  the  same  effect,  in 
which  the  tenancy  had  been  determined  by  the  death  of  the  land- 
lord. [Lord  Campbell  C.  J.  But  that  was  not  until  after  more  than 
twenty  years  had  expired].  A  similar  construction  to  that  now 
contended  for  was  put  on  the  statute  in  Garrard  y.  Tuck  (e) 
and  in  Doe  dem.  Jukes  v.  Sumner,  (f)  Doe  dem.  Evans  v.  Page{g) 
will  be  relied  on  by  the  other  side ;  but  is,  when  examined, 
a  strong  authority  for  the  plaintiff;  as  it  turned  upon  the  fact  of 
the  tenancy  at  will  having  been  determined  before  the  passing 
of  the  Act,  and  therefore  the  7th  section  was  held  not  to  apply^ 
having  no  retrospective  operation.  But  in  this  case  the  tenancy 
was  subsisting  at  the  passing  of  the  Act,  which  clearly,  there* 
fore,  applies  to  it.  This  last  decision  was  recognised  and  sup- 
ported in  Doe  dem.  of  Birmingham  Canal  Company  v.  Bold.  (A) 
Mr.  Keating  Q.  C,  and  Mr.  Fhipson,  contrcL.  If  the  argu- 
ment on  the  part  of  the  plaintiff  should  be  allowed  to  prevail, 
he  would  obtain  a  better  title  as  a  trespasser  than  he  could  as 


(a)  9  Q.  B.  863. 
(h)  7  M.  &  W.  226. 
(c)  9  M.  &  W.  643. 
(<0  9  Q.  B.  55J. 


e)  18  L.  J.  C.  P.  338, 

f)  14  M.  &  W.  89. 
)  5  Q.  B.  R.  767. 

h)  1 1  Q.  B.  127. 
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18J8:         a  tenant  at  will.     The  parish  officer?,  in  1839,  assert cd  their 
Rahdaix      ^^°  ^^^^^'  ^^^  turned  the  plaintiff  out,  and  became  actuallj 
r.  possessed  of  the  premises,  and  he  must  have  remained  in  posses- 

AMD  Otbssp.  ^^^^  twenty  years  from  that  time,  in  order  to  give  him  a  new 
right  The  facts  remove  this  case  entirely  out  of  the  autho- 
rity of  Doe  dem.  Bennett  v.  Turner,  and  the  other  cases  relied 
on  by  the  plaintiff;  because  in  none  of  them  had  there  been  a 
possession  by  the  landlord;  in  no  instance  was  continuity  of 
possession  by  the  tenant  interrupted.  But  here  there  is  a  breai^ 
in  the  continuity,  and  the  learned  Judge  on  the  trial  expressed 
a  strong  opinion  that  the  plaintiff  could  not,  as  a  trespasser, 
obtain  a  better  title  than  as  tenant.  The  cases  of  Doe  dem. 
Bennett  v.  Turner,  and  Doe  dem.  Goody  v.  Carter,  are  much 
shaken  by  the  other  cases ;  on  the  argument  of  the  latter,  die 
case  of  Doe  dem.  Evans  v.  Page  was  not  cited  or  referred  to; 
and  the  Court  cannot  be  bound  by  those  cases  to  adopt  a  de<n- 
sion  leading  to  so  much  absurdity  and  inconvenience,  and  con- 
trary to  the  natural  meaning  of  the  statute. 

Cur.  culv.  vuli. 

« 

June  2C  Lord  Campbell  C.  J.,  now  delivered  the  judgment  of  the 

Court. 

The  question  for  our  determination  in  this  case  is,  whether 
on  the  24th  day  of  July,  1852,  a  certain  cottage,  in  the  plead- 
ings mentioned,  had  ceased  to  be  the  property  of  the  parish 
officers,  to  whom  it  had  belonged  ?     The  material  facts  were, 
that  at  Whitsuntide,  1818,  the  overseers  of  the  parish  put  the 
plaintiff  into  possession  of  the  cottage,  as  a  parish  pauper ;  he 
continued  in  uninterrupted  possession,  without  paying  any  rent, 
until  a  day  in  the  month  of  March,  1839;  the  overseers  then 
took  proceedings  against  him,  with  a  view  to  get  possession  o! 
the  cottage,  when  the  plaintiff  set  up  a  claim  to  it  under  the 
Statute  of  Limitations.    They  accordingly  entered  upon  it,  and 
turned  out  him  and  his  family,  and  removed  nearly  the  whole 
of  his  furniture  and  effects.     Shortly  after,  on  the  same  day,  he 
resumed  possession  of  the  cottage.     There  was  evidence  that  he 
agreed  to  pay  a  weekly  acknowledgment ;  but  the  jury  found 
he  neither  then,  nor  afterwards,  became  tenant  at  sufferance, 
or  at  will,   to   the  overseers.     He   continued    in   possession 
till  the  24th  day  of  July,  1852,  when  the  overseers  entered; 
and,  he  refusing  to  deliver  up  the  cottage,  they  destroyed  it ; 
then,  for  this  alleged  trespass,  an  action  was  brought,  and  the  de- 
fendants pleaded  that  the  cottage  was  not  the  plaintiff's.     In- 
dependently of  any  decision,  it  appears  quite  clear  to  us,  that, 
according  to  the  construction  of  the  3  &  4  W.  4.  c  27.,  the 
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title  of  the  overseers  was  not  barred.    By  sect.  2.  of  that  stafate         i8d3. 
it  is  enacted,  **  That  no  person  shall  make  an  entry,  or  distress,      r^ndjux 
or  bring  an  action  to  recover  any  land  or  rent,  but  within  v, 

twenty  years  next  after  the  tune  at  which  the  right  to  make  ^j,^  OrHEBa. 
such  entry,  or  distress,  or  bring  an  action,  shall  have  first  ac- 
crued, to  some  person  through  whom  he  claims;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then,  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the 
same."  Now,  it  is  not  disputed  that,  in  1839,  the  overseers 
determined  the  tenancy  at  will,  which  had  subsisted  from 
Whitsuntide,  18 IS,  before  the  statute  of  limitations  had  run, 
and  that  they  were  then  put  in  possession  of  the  cottage.  When 
the  plaintiff  again  took  possession  of  the  cottage,  the  right  to 
make  an  entry  upon  it  accrued  to  them,  and  we  conceive  that 
they  were  entitled  to  enter  it  at  any  time  within  twenty  years 
from  that  day.  It  is  admitted  they  might  have  brought  an 
ejectment  on  the  following  day,  and  at  any  time  before  twenty- 
one  years  had  expired,  from  Whitsuntide,  1818 ;  but  the  right 
of  entry  in  respect  of  which  they  entered  in  July,  1852,  first 
accrued  in  1839,  and  it  would  not  be  barred  till  1859. 
The  nature  of  the  holding,  subsequent  to  the  time  when 
the  plaintiff  was  turned  out  of  possession,  in  1839,  seems, 
for  this  purpose,  to  be  wholly  immaterial.  Whether  the 
plaintiff,  during  the  interval,  was  tenant  at  will,  tenant  at 
sufirance,  or  a  mere  trespasser,  nothing  appears  to  abridge 
the  period  of  twenty  years  during  which  the  right  of  entry 
might  be  exercised,  from  the  time  when  it  first  accrued.  The 
defendants'  counsel  rely  on  the  7th  section  of  the  statute,  which 
enacts,  '^  That  when  any  person  shall  be  in  possession  as  tenant 
at  will,  the  right  of  the  person  entitled,  subject  thereto,  or  of  the 
]>crson  through  whom  he  claims  to  make  any  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined."  Now,  it  is  contended  here,  on  one  hand,  that  the 
tenancy  should  be  taken  to  have  expired  at  Whitsuntide,  1819 ; 
Avhilst  the  other  construction  of  the  statute  is,  that  tliis  deter- 
mination of  the  tenancy  at  the  expiration  of  one  year  after  its 
commencement,  is  only  to  be  deemed  to  have  taken  place  when 
there  has  been  no  actual  determination  of  the  tenancy  by  the 
landlord  before  the  statute  of  limitations  took  effect.     If  there 

has  been  no  actual  determination  of  the  tenancy  by  the  land- 

u  u  3 
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1853.         lord,  and  the  tenant  has  continued  in  possession  twenty-one 

Randall      J^ars  or  upwards,  the  tenancy,  in  point  of  law,  is  to  be  deemed 

V.  to  have  determined  at  the  expiration  of  one  year  next  after  the 

AND Otbers.    commencement  of  such  tenancy;  and  after  the  expiration  cf 

twenty-one  years  of  a  continuous  tenancy  at  will,  if  the  land- 
lord were  to  enter,  no  subsequent  right  of  entry  having  accraeil 
to  him,  this  entry  would  not  be  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  first  accrued, 
and  would  therefore  be  unlawful,  according  to  section  34.  of 
the  statute,  as  the  title  would  be  extinguished.  It  ia  diflScult 
to  contend  universally  that  every  tenancy  at  will  shall  be 
deemed  to  have  expired  by  operation  of  law  at  the  expiration  of 
one  year  after  its  commencement;  and  the  more  reasonable  con- 
struction to  be  put  upon  the  enactment,  might  have  been  that, 
where  there  has  been  no  actual  determination  of  the  tenancy  by 
the  act  of  the  parties  within  twenty-one  years,  it  shall  be  deemed 
to  have  determined  at  the  expiration  of  the  first  year,  making  the 
occupation  for  twenty-one  years  without  payment  of  rent  a  bar; 
but  that  where  there  has  beeii  an  actual  determination  of  th^ 
tenancy  within  that  period,  whereby  a  new  right  of  entry 
accrues,  the  clause  of  the  statute  shall  have  no  operation,  such 
tenancy  being  supposed  by  the  statute  to  continue  till  the  riglit 
of  entry  is  barred.  In  the  present  case,  there  was  an  actoai 
determination  of  the  tenancy  by  the  act  of  the  overseers  in 
1839,  when  they  took  possession,  and  a  right  of  entry  accrued 
to  them  under  which  they  entered,  as  they  lawfully  might, 
in  July,  1852.  What  happened  subsequently,  at  the  time 
when  the  plaintifi^  resumed  the  occupation  of  the  cottage  in 
1839,  seems  to  be  wholly  immaterial,  if  the  overseers  had  not, 
in  the  mean  time,  done  anything  to  prejudice  the  right  of  entrj 
which  had  vested  in  them.  If  he  had  never  resumed  poaaes- 
sion  of  the  cottage,  after  he  was  dispossessed  in  1839,  could  it 
be  sud,  when  Whitsuntide,  1839,  arrived,  that  he  had  acquired 
a  fee-simple  in  the  cottage,  by  reason  of  the  tenancy  at  will 
being  deemed  to  have  determined  at  Whitsuntide  in  1819? 
What  better  situation  can  he  be  in,  from  having  been  in  posse^' 
sion,  than  a  mere  trespasser  or  tenant  at  suffrance  ?  It  W 
admitted  he  would  have  had  no  title  if  the  jury  had  found  thit 
his  subsequent  occupation  was  under  a  new  tenancy  at  will; 
but  how  would  that  tenancy  at  will  have  affected  the  new  right 
of  entry  which  had  accrued  in  1839?  An  attempt  was  nude 
to  do  away  with  the  effect  of  what  thus  happened  by  resortic; 
to  section  10.  of  the  statute,  which  enacts,  "  That  no  persos 
shall  be  deemed  to  have  been  in  possession  of  any  land  within 
the  meaning  of  this  Act  merely  by  reason  of  having  made  entrr 
thereon."    This  evidently  applies  to  a  mere  entry  for  the  pur* 
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pose  of  avoiding  a  fine,  which  may  be  made  hj  the  stepping  on         1853. 

any  comer  of  the  land  in  the  night-time,  and  pronouncing  a  few      randall 

words,  without  any  intention  or  wish  to  take  possession.     In  v. 

the  present  case,  possession  was  taken  actually  by  the  overseers    ^^^^  orHsiiflL 

animo  possidendi,  and  whether  possession  was  retained  by  them 

one  hour  or  a  week,  must,  for  this  purpose,  be  immaterial.   They 

were  lawfully  in  their  fee-simple,  and  by  nothing  that  had 

previously  happened  could  their  right  in  respect  of  the  statute 

of  limitations  be  at  all  prejudiced.     A  number  of  cases  were 

cited  in  argument,  to  show  that  if,  even  after  the  determination 

of  a  tenancy  at  will,  subsequently  to  the  statute,  the  tenant 

continues  in  possession  at  suffrance,  until  the  expiration  of 

twenty-one  years  from  the  commencement  of  the  tenancy  at 

will,  the  statute  is  a  bar.     We  do  not  consider  it  necessary  on 

this  occasion  to  examine  these  cases,  and  it  may  be  too  late  now 

to  consider,  except  in  a  Court  of  Error,  whether,  where  a  tenant 

has  remained  in  possession  continuously  for  twenty-one  years,  the 

tenancy  at  will  having  been  determined,  during  that  time,  by  the 

act  of  the  landlord,  without  his  having  been  in  possession  at  all, 

there  is  any  ground  for  a  distinction  as  to  the  operation  of  the 

statute  between  a  subsequent  tenancy  at  suffrance,  and  a  ne^v 

tenancy  at  will,  which  is  allowed  to  create  no  bar.  But  without 

conflicting  with  any  prior  decision,  we  think  in  this  case,  by 

reason  of  the  possession  of  the  overseers  in  1839,  we  are  bound 

to  decide  in  their  favour.     If,  as  was  assumed  in  argument,  a 

tenancy  at  will  cannot  now  subsist  for  more  than  one  year,  and 

a  right  of  entry  in  consequence  did  accrue  to  the  overseers  at 

Whitsuntide,  1819,  it  is  quite  clear  that  a  new  and  additional 

right  of  entry  accrued  to  them  in  1839,  and  it  is  equally  clear 

that  that  is  the  right  of  entry  which  they  must  be  supposed  to 

have  exercised  in  July,  1852.     If  there  had  been  an  issue  as  to 

whether  the  defendants  entered  within  twenty  years  next  after 

the  right  of  entry  first  accrued,  although  they  should  be  sup- 

posed  to  have  had  right  of  entry  in  Whitsuntide  in  1819  ;  still, 

according  to  the  decision  of  Kei/se  v.  Powell  (a),  the  right  of 

entry  relied  on  by  them  in  pleading  must  be  taken  to  be  a 

right  of  entry  that  had  accrued  in  1839,  and  the  defendant 

would  be  entitled  to  a  finding  that  it  first  accrued  to  them 

within  twenty  years.     We  are,  therefore,  of  opinion,  that  the 

verdict  for  20/.  damages  for  the  plaintiff,  in  respect  to  the  tres- 

])ass  to  the  cottage,  must  be  set  aside,  and  the  issue  depending 

on  the  title  to  the  cottage  must  be  found  for  the  defendants. 

Bule  absolute. 
Attorneys,  Eyre  ;  —  Beisley  if  Reed. 

(a)  Anti^  page  598. 
u  u  4 
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'      *      '  MEREDITH  t;.  MEIGH  AND  OTHERS,  (a) 

Queen's         Coram  LOBD  CAMPBELL  C.  J.,  COLERIDGE  J.^  ErLE  J.^  and 
»e»c«-  CrOMPI^N  J. 

Goods  ordered    1  HIS  was  an  action  to  recover  the  price  of  a  quantity  of 

Bhi^^Vr"  ^^^^  ®^^^^  ^^^  ^y  ^^^  plaintifF  to  the  defendants.     On  the 

board  a  general  trial   before    Crompton  J.,   at   the   last   Cornwall  Assizes,  it 

to  a  ca??'Jr^  appeared  that  the  pkintiffs  estate  at  St.  Austell's  in  Comirall, 

named  by  the  produced  china  stone,  and  his  agent  at  Handley*  in  Stafford- 

M^rdThem  ^  '  shire,  a  person  of  the  name  of  Close,  on  the  12th  Aprils  1850, 

notice  being  received  a  verbal  order  from  the  defendants,  who  were  china 

Tendee  of  the  manufacturers  there,  for  a  quantity  of  china  stone  to  be  sent  by 

*h*^?n°*f""^  sea  to  the  Anderton  Carrying  Company,  at  Liverpool,  to  be  for- 

lading  being  warded  by  them  to  the  defendants,  and  the  plaintiff  was  to 

also  sent  to  the  ff  ^       insurance  on  the  cargo.     On  the  1 7th  April,  Geach, 

camera,  which  ^  ^  .  . 

was  not  re-  the  plaintiiTs  agent  at  St  Austell^s,  wrote  to  Close,  informing 
aiiy*8tep°takTn*  '^^™  ^^^^  eighty  tons  of  stone  would  be  shipped  the  next  day, 
to  repudiate  but  that  there  were  no  means  of  insuring  it  in  Cornwall,  which 
until  al&'n*ews  information  was  forwarded  by  Close  to  the  defendants.  On  the 
arrived  of  the  igth  April,  the  stone  was  shipped  accordingly,  on  board  the 
and  goods.  sloop  ''  Marietta,"  a  general  &hip,  and  consigned  to  the  Ander- 
Held,  that  t^ere  jj,jj  Carrying  Company,  but  no  insurance  was  effected ;  the  bill 
cient  receipt  of  lading  was  signed  by  the  master  of  the  ship,  and  was  forwarded 
of ^the^^^to  ^y  P^*  *^  *®  Anderton  Company  in  a  letter  dated  23rd  April, 
satisfy  the  sta-  but  it  was  not  shown  that  it  ever  reached  them.  A  letter  also 
in  ^f  abinw  ^^^  *®  ^Srd  April,  but  bearing  the  St  Austell's  post-mark  of 
of  a  written  the  24th,  was  sent  to  the  defendants,  informing  them  of  the  ship- 
that  OieSen-  ment  of  the  stone,  consigned  to  the  Anderton  Carrying  Com- 
dees  were  not  pany,  according  to  their  order.  The  course  of  post  from  St 
price  of  them.    Austell's  to  Handley  was  two  days.     The  "  Marietta"  sailed  on 

the  2l8t,  and  was  run  down  and  lost  off  Holyhead  on  the  25th 
April,  information  of  which,  was  received  by  the  plmntiff  on  the 
4th  of  May,  and  was  forwarded  by  him  to  the  defendants  per 
post  on  the  same  day.  The  plaintiff  afterwards  applied  to  the 
defendants  for  payment,  but  they  replied  that  they  had  ordered 
the  stone  to  be  insured,  and  should  not  pay  for  it 

The  learned  Judge  directed  a  nonsuit,  but  gave  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  84  L  16«.,  if  the  Court 
should  be  of  opinion  that  there  was  any  evidence  to  go  to  the 
jury  to  justify  a  verdict  in  his  favour ;  and  a  rule  having  accord- 
ingly been  obtained  in  Easter  Term  last, 

Mr.  JSlade  Q.  C,  Mr.  Smirke,  and  JMr.  Maynard  showed 
cause.     There  was  no  evidence  to  go  to  the  jury  of  acceptance  of 

.   (a)  Reported  by  R.  J.  Corner,  Esq. 
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any  part  of  the  goods,  as  required  by  the  Statute  of  Frauds,  in         1853. 
the  absence  of  a  note  or  memorandum  in  writing  of  the  con-     Meredith 
tract,  or  of  part  payment ;  it  is,  however,  contended  by  the  v.  * 

plaintiff  that  there  was  a  constructive  receipt  and  acceptance  of  ^^j^  Others. 
the  goods,  but  with  regard  to  this  it  must  not  be  forgotten  that 
they  were  lost  without  any  fault  of  the  defendants,  who  directed 
that  they  should  be  insured;  but  the  plaintiff,  nevertheless, 
shipped  them  without  causing  any  insurance  to  be  effected.  The 
real  point  is,  whose  goods  were  they  when  the  vessel  was  run 
down  ?  That  occurred  on  the  25th  April,  which  was  the  earliest 
dny  the  letter  announcing  the  sailing  of  the  vessel  and  the  send- 
ing of  the  bill  of  lading  could  have  arrived ;  it  is  dated  the  23rd9 
bat  it  bears  the  St.  Austell's  post-mark  of  the  24th;  the  Handley 
post-mark  is  not  legible,  but  the  course  of  post  was  proved  to 
be  two  days.  [Lord  Campbell  C.  J.  /  am  sorry  to  say  that, 
very  much  to  the  discredit  of  our  post-office  authorities,  the  post 
marks  are  constantly  illegible  ;  and  I  hatfe  been  often  struck  with 
the  contrast  exhibited  by  the  marks  on  foreign  letters,  which  are 
beautifully  impressed,  giving  notice  to  all  the  world  of  the  time 
at  which  the  letters  are  posted  and  ought  to  be  delivered.^  The 
plaintiff  relies  upon  Bushell  v.  Wheeler  (a),  but  that  case  differs 
strongly  from  this.  There  the  vessel  on  board  of  which  the  goods 
were  shipped  was  named  by  the  vendee,  and  the  master  of  it 
placed  the  goods  in  a  warehouse,  where  the  defendant  suffered 
them  to  remain  for  several  months  before  he  gave  any  notice  of 
an  intention  to  repudiate  the  bargain.  The  master  there  might 
well  be  considered  as  the  vendee's  agent  to  receive  the  goods. 
Bat  here  no  agent  or  carrier  is  named,  except  the  Anderton 
Company,  whom  the  goods  never  reached.  So  in  Morton  v. 
Tibbett  (A),  a  carrier  was  sent  for  the  goods,  to  whom  they 
were  delivered,  and  the  vendee  dealt  with  a  sample  as  a  symbol 
of  them,  and  resold  them  to  a  third  party.  These  cases  were 
reviewed  by  the  Court  of  Exchequer  in  Farina  v.  Home(c),  in 
which  case  it  was  held  that  the  indorsement  by  the  vendor's 
agent  of  a  delivery-note  to  the  vendee,  who  retained  it  for  several 
months,  did  not  amount  to  an  acceptance  of  the  goods.  The 
older  case  of  Hart  v.  Sattley(d),  was  quoted  in  Morton  v. 
Tibbett,  and  must  be  considered  as  overruled  or  much  shaken  by 
the  later  cases.  It  is  quite  at  variance  with  Hanson  v.  Armi- 
tage  (e),  Acebal  v.  Levy  (f),  and  Johnson  v.  Dodgson,  (g)  They 
also  cited  fViait  v.  Baker  (Ji),  Coats  v.  Chaplin  {i),  Morgan  v. 

(a)  15  Q.  B.  442.  (/)  10  Ring.  876. 

(ft)  15  Q.  B.  R.  428.  (g)  2M.8i  W.  653. 

(c)  16  M.  &  W.  119.  (A)  2  Exch.  Rep.  1. 

(d)  3  Cam.  52S.  (i)   3  Q.  B.  R.  483. 

(e)  5  B.  &  Ala.  557. 
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1853.         Sykes  (a),  and  Norman  v.  FhilUp$  {b\  to  Aow  that  the  detiTery  to 

jIj^^j^     and  receipt  by  the  master  of  the  ship  was  not  soffident  accept- 

o.  ance,  in  the  absence  of  a  valid  contract,  to  transfer  the  property  in 

AKD  Othsss.    ^^  goods ;  Maberley  v.  Sheppard{c\  UUywhite  y.  Det}ereux{d), 

and  Duke  v.  Andrews  {e\  to  show  that  the  acceptance  mast  be 

unconditional  and  unequivocal ;  Whiteluad t.  Ander$on{f)y  Vm 

Casteel  ▼.  Booker  {g\  and  Story  on  Contracts  (A),  to  show  that 

the  plaintiff's  right  to  stop  the  goods  tn  transitu  had  not  been 

determined,  actual  possession  being  the  test  whether  that  right 

is  put  an  end  to  or  not ;  and  Stockdale  ▼.  Dunlop  (t),  to  show 

.that,  under  the  circumstances,  the  vendees  had  no  insunbic 

interest  in  the  goods,  the  contract  being  merely   verbal,  and 

incapable  of  being  enforced. 

Mr.  Butt  Q.  C.  and  Mr.  Montague  Smith,  contra.  There  vas 
evidence  of  acceptance  to  go  to  the  jury.  The  plaintiff's  agent 
wrote  to  advise  that  the  stone  could  not  be  insured,  to  which  no 
answer  was  returned,  and  on  the  23rd,  he  again  wrote  to  notify 
the  shipment  and  consignment  to  the  Anderton  Company,  to 
whom  the  biU  of  lading  was  sent  the  same  day.  [Lord  Camp- 
bell C.  J.  The  consignor  must  have  known  very  well  that  they 
were  only  agents  for  the  purpose  of  forwarding  the  goods  to 
Meigh,  and  the  receipt  of  the  bill  of  lading  by  them  could  have 
no  operation.]  There  was  no  proof  as  to  any  limit  of  tbeir 
agency,  and  there  was  no  repudiation  whatever  of  the  good^ 
after  the  receipt  of  the  bill  of  lading.  They  kept  it,  and  might 
have  gone  into  the  market  and  sold  the  goods ;  and  it  is  sub- 
mitted that  this  was  evidence  that  it  was  understood  between 
the  parties  that  delivery  on  board  was  to  be  a  delivery  to  them. 
[^Coleridge  J.  There  is  no  evidence  that  the  bill  of  lading  ever 
left  the  hands  of  the  Anderton  Company.]  BusheU  v.  Wktdfr. 
and  the  other  cases,  show  that  both  the  acceptance  and  receipt 
may  be  constructive,  that  is,  by  an  agent.  If  the  defenduitfr 
did  not  name  the  ship,  they  acquiesced  in  the  nomination  of  it. 
[^Coleridge  J.  Is  that  so?  They  do  not  hear  of  it  until  aft^f 
the  goods  are  at  sea.]  Their  silence  was  a  recognition  of  the 
employment  of  the  ship,  and  is  tantamount  to  their  harizi«: 
named  it,  and  the  Anderton  Company  were  clearly  the  agents 
of  the  defendants  to  receive,  if  not  to  accept,  the  goods. 

Lord  Campbell  C.  J*    I  am  of  opinion  that  there  vas  do 
evidence  to  go  to  the  jury,  in  this  case,  on  which  they  wouU 

(a)  3  Q.  B.  R.  486.  (/)  9  M.  &  W.  534. 

(6)  14  M.  &  W.  277.  {g)  2  Exch.  R^  7091 

(c)  10  BIng.  99.  (A)  &  S19,  82a 

(d)  15  M.  &  W.  285.  (i)   6  M.  &  W.  224. 
{e)  2  Exch.  Rep.  290. 
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have  been  justified  in  finding  that  the  goods  had  been  accepted 
and  actually  received  by  the  defendantB^  so  as  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds.     In  the  first  place,  consider- 
ing that  no  ship  was  named  by  the  vendees,  but  that  there  was 
merely  a  delivery  on  board  a  general  ship,  and  a  signing  of  the 
bill  of  lading  by  the  master,  there  was  not  a  suflicient  delivery 
and  acceptance.     The  case  of  Hart  v.  Sattley  must  be  con- 
sidered as  overruled  by  subsequent  decisions  to  the  efiect  that 
a  mere  delivery  on  board  a  vessel  is  not  a  sufficient  compliance 
with  the  17th  section  of  the  Statute  of  Frauds.     Then,  what 
is  there  beyond  the  delivery  on  board  ?     The  sending  of  the 
bill  of  lading  to  the  Anderton  Company.     But  that  is  no  evi- 
dence of  receipt  and  acceptance  by  the  defendants.   The  Ander- 
ton Company  were  mere  carriers,  to  forward  the  goods  from 
Liverpool  to  Handley.    The  next  point  relied  on  is,  that  on  the 
25th  or  26th  April,  the  defendants  must   be  taken  to  have 
had  notice  of  the  goods  being  shipped,  and  the  bill  of  lading 
forwarded  to  the  Anderton  Carrying  Company,  and  they  do 
nothing  until  they  hear  of  the  loss  on  the  6th  May.    Shall  their 
nonfeasance  for  that  period  be  sufficient  to  constitute  the  mas- 
ter of  the  vessel  their  agent  for  the  receipt  and  acceptance  of  the 
goods?      I  think  not.      What  were  they  to  do?     Their  inter- 
ference would  not  have  been  in  time  to  stop  the  shipment,  nor 
did  their  quiescence  influence  the  other  party.    Then,  has  there 
been  anything  done  subsequently  to  affect  the  relation  of  the 
parties?    Nothing;  for  what  was  done  when  the  money  was  de- 
manded is  of  no  importance.      This  decision  is  in  accordance 
with  all  other  decisions,  except  Hart  v.  Sattley y  and  that  cannot 
now  be  considered  as  law.     In  Bushell  v.  Wheeler,  the  ship  was 
named  by  the  vendee,  and  there  was  not  only  a  delivery  on 
board  the  ship  named  by  him,  but  he  allowed  the  goods  to 
remain  in  the  warehouse  of  his  own  agent  for  five  months 
without  objection,  which  was  strong  evidence  of  his  having 
constituted  the  master  his  agent  to  receive  and  keep  them.     In 
Morton  v.  Tibbett^  the  goods  were  resold,  and  their  destination 
altered  by  the  vendee.    Farina  v.  Home  is  an  authority  against 
the  plaintiff;  for  it  was  there  held  that  the  indorsement  of  a 
delivery  warrant  to  the  vendee,  and  the  retention  of  that  war- 
rant by  him  for  several  months,  was  not  a  sufficient  receipt 
and  acceptance  to  satisfy  the  statute. 

For  these  reasons,  I  am  of  opinion  that  the  nonsuit  ought  to 
etand,  and  that  the  rule  must  be  discharged. 

CoLEBiDGE  J.  I  am  also  of  opinion  that  the  plaintiff  gave 
DO  evidence  to  justify  the  jury  in  finding  a  receipt  and  accept- 
ance of  the  goods  by  the  defendants.     To  take  the  evidence  by 
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steps :  the  goods  were  delivered  on  board  a  slup  chosen  by  the 
vendor,  not  by  the  vendees ;  and  if  the  facts  stopped  there,  wliat- 
ever  amount  of  agency  there  might  be  in  the  Anderton  Com- 
pany, the  goods  were  not  received  or  accepted  by  them :  the  bill 
of  lading  was,  however,  sent  on  to  them ;  and  it  is  therefore 
important  to  see  for  what  purpose  they  were  agents  for  the 
defendants,  and  it  is  clear  they  were  merely  agents  to  recdTC 
the  goods  and  forward  them.  I  therefore  do  not  see  that  their 
receipt  of  the  bill  of  lading  at  all  alters  the  state  of  the  question. 
Then  what  did  the  defendants  do?  Nothing  at  all;  and  that 
circumstance  is  relied  upon  to  fix  them,  inasmuch  as  they  did 
nothing  to  repudiate  the  contract  But  they  were  not  called 
on  to  express  any  assent  or  dissent:  the  sending  was  at  the 
discretion  of  the  plaintiff;  if  the  defendants  had  interfered  in  it, 
their  interference  might  have  altered  the  state  of  things.  I  qnite 
agree  that  if  the  bill  of  lading  had  reached  them,  and  they  had 
dealt  with  it  as  the  symbol  of  the  property,  a  different  state  of 
things  would  have  existed ;  but  nothing  of  the  kind  was  done. 

Erle  J.  I  also  think  that  the  question,  whether  there  was 
sufficient  evidence  for  the  jury  to  find  a  receipt  and  acceptance 
of  the  goods  by  the  defendants,  must  be  answered  in  the  nega- 
tive. The  placing  of  goods  on  board  ship,  as  per  order  of  the 
vendee,  and  notice  of  the  consignment,  might,  perhaps,  be  good 
evidence  of  delivery,  on  a  count  for  goods  sold  and  delivered, 
but  not  of  a  compliance  with  the  17th  section  of  the  Statute  of 
Frauds.  A  dealing  with  the  bill  of  lading,  might  have  been 
80 ;  but  here  it  is  not  shown  that  the  defendants  had  acted  as  if 
they  had  received  the  goods,  and  the  evidence  falls  short  (^ 
what  is  required  according  to  the  principle  of  the  deluded  cases, 
and  the  plaintiff  therefore  must  fail. 

Crompton  J.  I  agree  that  the  delivery  on  board  the  ship 
was  not  a  sufficient  delivery  to  the  defendants,  for  the  puqKxses 
of  this  action ;  it  was  clearly  so  decided  in  Hanson  ▼.  Armiia^, 
which  has  not  been  questioned.  Then  does  the  communication 
of  the  fact  to  the  defendants  make  any  difference  ?  I  cannot 
see  that  it  does.  The  doubtful  point  in  cases  of  this  kind  arises 
where  the  indicia  of  property  remain  long  in  the  possession  of 
the  vendee  or  his  agent ;  but  I  do  not  find  that  circumstance  in 
this  case,  and  I  am  therefore  of  opinion  that  the  rule  must  be 


discharged. 


Bulc  di£char«red. 


Attorneys,  Chambers ;  —  Coote  ^  Brown* 
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EVANS  V.  EDMONDS,  (a) 
Coram  Jeevxs   C.  J.,   Madle  J.,  Cbesswell  J.,  and 

rri  T  CoxsroN 

TaLFOUBD  J.  Fleas. 

Action  on  a  separation  deed,  by  the  trustee  against  the  j^  ^^  ^^^J^ 
husband,  to  recover  the  amount  of  a  yearly  instalment.     The  ^y  the  trustee 
declaration  stated,  that  by  indenture  between  the  defendant  of  f^j.  separate  ' 
the  first  part,  his  wife  of  the  second  part,  and  the  plaintiff  of  the  maintenance 
third  part,  the  defendant  covenanted  with  the  plaintiff  that  the  husband,  to  re- 
defendant  would,  durinff  the  joint  lives  of  his  said  wife  and  him-  ?®^«J  *  yearly 

.     ,  °         •*  instalment,  de- 

8elf,  pay  to  the  plaintiff  the  yearly  sum  of  59/.  &c.  fendant  piead- 

Breach,  that  he  did  not  pay  the  said  yearly  sum  due,  &c.  he'wag'in^uced 

Plea,  that  the  defendant  was  induced  to  enter  into  and  make  to  execute  the 

the  said  indenture  through  and  by  means  of  certain  false  and  ^^  friudident 

fraudulent  misrepresentations  of  the  plaintiff  by  him  made  to  misrepresenta- 

thc  defendant,  on  that  behalf;  that  is  to  say,  by  the  plaintiff,  plaintiff,  that 

before  and  at  the  time  of  the  making  of  the  said  indenture  by  the  defendant's 

wiie  ^Fss  vir* 

the  defendant,  falsely  and  fraudulently  representing  to  him  that  tuons,  and  that 
the  said  H.  Edmonds,  the  wife  of  the  defendant,  was  a  person  of  ^^^  plaintiff 

.  was  a  fit  person 

Virtuous  and  modest  conduct  and  behaviour;  and  that  the  to  be  trustee 
plaintiff,  who  then  was,  and  still  is,  a  married  man,  and  the  ^"hereasthe^^' 
father  of  several  children,  was  a  person  virtuous  and  moral,  and  wife  was  not 
of  modest  conduct  and  behaviour,  and  a  fit  and  proper  person  ^he  pU^tiff 
to  act  as  trustee  for  and  on  behalf  of  the  said  H.  E.,  for  the  ^«8  "ot  a  fit 
purposes  in  the  said  indenture  mentioned,  and  for  the  de-  her  trustee, 
fendant  to  covenant  with  as  in  that  behalf  in  the  declaration  ^fause  he  had 

seduced  hci*  * 

mentioned ;  whereas,  in  truth  and  in  fact,  the  said  E.  H.  was  which  fact  be 

not  a  person  of  virtuous  and  moral  conduct  or  behaviour ;  nor  ^^  concealed 

. «»  I.     •  1        "^®™  ^^®  de- 

was  the  plaintiff  a  person  of  virtuous  and  moral,  or  modest  fendant,  and 

conduct  or  behaviour,  or  a  fit  and  proper  person  to  act  as  such  [^^c^^^h-Jj  ^^ 
trustee,  on  behalf  of  the  said  H.  E.  for  the  purposes  in  the  execute  the 
indenture  mentioned,  or  for  the  defendant  to  covenant  with;  thepiaintW' 
for  the  defendant  saith  that  the  plaintiff  had  treacherously  and  might  harbonr 
perfidiously  seduced,  corrupted,  and  carnally  known  the  said  keep  up  m 
H.  E.,  so  then  being  the  wife  of  the  defendant,  and  had  inter-  adulterous  in- 
course  with  her  before  the  making  of  the  said  indenture,  which  her.    2nd,  a 

(a)  Reported  by  W.  F.  Finlason,  Esq.  ^^ud.  xhT  ^ 

adultery,  and 
false  representation  were  proved ;  and  the  jury  found  for  the  defendant  upon  the  second  of  the 
pleas,  but  for  the  plaintiff  upon  Ibe  first. 

Bdd,  1st.  That  the  defendant  was  entitled  to  the  yerdi^^t  and  judgment  on  both  pleas,  though  it 
appeared  that  plaintiff  sued  only  as  trustee  for  the  wife,  and  she  was  not  implicated  in  the  fraud. 
2nd.  That  the  first  plea  was  good  as  a  plea  of  fraudulent  concealment  of  a  material  fact  —  the 
adultery  of  the  wife ;  which  relieved  the  defendant  from  all  obligation  to  support  her. 


Edmonds. 


654  THE  COMMON  LAW  EKPORTS. 

1853.  last  facts  the  plaintiff  before,  and  at  the  time  of  the  making  of 
Etans  ^^^  indenture,  suppressed  and  concealed  from  the  defendant ; 
V,  and  the  plaintiff  then  so  fraudolentlj  induced  the  defendant  to 

make  the  said  indenture,  in  order  that  he,  the  plaintiff,  might 
seduce  the  siud  H.  E.  from  the  defendant,  and  might  harbour, 
and  have  access  to  her,  for  the  purpose  of  having,  and  con- 
tinuing, and  keeping  up,  an  adulterous  and  criminal  intercourse 
and  conversation  with  the  said  H.  E.,  so  being  the  wife  of  the 
defendant  as  aforesaid.  And  so  the  defendant  says  that  he  was 
induced  to  enter  into  and  make  the  said  indenture^  tfaioiigli 
and  by  means  of  the  false  and  fraudulent  misrepresentations  of 
the  plaintiff,  and  by  reason  of  the  suppression  and  concealment, 
as  aforesaid,  of  the  premises  as  in  this  plea  mentioned*  2.  A 
general  plea  of  fraud :  That  the  defendant  was  induced  to,  and 
did  make,  and  enter  into,  the  said  indenture,  through  and  bj 
means  of  the  fraud,  and  covin,  and  false  representation  of  the 
plaintiff.  Issues  thereon.  At  the  trial  before  the  Lord  Chief 
Justice  at  the  sittings  after  Michaelmas  Term  last,  the  verdict 
was  found  for  the  plaintiff,  on  the  first  of  these  pleas,  and  fur 
the  defendant  on  the  second.  Leave  was  reserved  to  the  plain- 
tiff to  move  for  judgment  thereon,  non  obstante  veredicto^  and 
to  the  defendant  to  move  to  enter  the  verdict  for  him  upon  the 
first  of  the  pleas. 

In  Hilary  Term  a  rule  nisi  was  obtained  by  Mr.  E.  James 
to  enter  a  verdict  on  the  second  plea,  for  the  plaintiff,  non 
obstante  veredicto;  and  Mr.  AL  Chambers  obtained  leave,  on  the 
argument  of  that  rule,  to  raise  the  question,  whether  the  de- 
fendant was  entitled  to  a  verdict  on  the  first  plea. 

Mr.  M»  Cliambers  and  Mr.  Atherton  now  showed  cause. 
The  first  plea  is  good,  either  as  a  plea  of  fraud  or  of  immo- 
rality. With  respect  to  the  fraud,  the  second  plea  was  al^ 
found  proved,  and  no  question,  of  course,  is  raised  as  to  that 
plea  being  good.  The  former  plea  discloses  that  the  plaintiff 
induced  the  defendant  to  enter  into  the  deed  in  order  that  the 
plaintiff  might  continue  his  adulterous  intercourse  with  the 
wife.  [^Maule  J.  It  is  not  alleged  that  the  wife  was  a  partr 
to  that  intention :  it  is  consistent  with  the  plea  that  she  may 
have  been  penitent :  the  plaintiff  sues  as  her  trustee.]  In  law 
there  can  be  no  distinction  on  that  ground;  he  is  the  legnl 
plaintiff,  and  the  fraud  and  immorality  to  which  he  was  a  party 
precludes  him  from  suing.  Gibson  v.  tFinter.  (a)  The  wife 
having  committed  adultery,  the  husband  was  not  bound  (if  he 
had  known  of  it)  to  support  her :  and  the  plea  alleges  that  the 
defendant  concealed  the  fact,  and  that  the  only  inducement  for 

(a)  5  B.  &  Ad.  96. 
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the  defendant's  entering  into  the  deed  was  his  belief  in  her         1853. 
being  chaste  and  virtuous.     The  cases  respecting  seduction  are      *      ' 
in  point    If  the  object  be  the  separation  of  the  parties,  a  deed  v. 

for  the  maintenance  of  the  woman  will  be  valid ;  but  other-      Edmokds, 
wise,  if  the  object  be  their  future  cohabitation,  then  the  deed 
U  tainted  with   immoralitj.     Jennings  v.  Brown,  (a)     \Jervi$ 
C.  J.     Is  it  shown  that  the  plaintiff  knew  the  woman  was  the 
wife  of  the  defendant?]     It  is  sufficiently  so  after  verdict 
\Jervi8  C.  J.     It  is  not  at  all  alleged.]     It  is  implied  in  what 
is  alleged.     \^Maule  J.     The  usual  allegation  that  the  plaintiff 
liad  notice  of  the  premises  is  omitted.]     It  is  alleged  that  the 
plaintiff  had   seduced  the  said  Eliza,  she  being   the  wife  of 
defendant ;  and  that  the  plaintiff  had  concealed  those  facts  from 
him,  which  implies  that  the  plaintiff  knew  of  them.     [Jervis 
€.  J.     Not  necessarilj  that  he  knew  them  at  the  time  of  the 
Bcduction.]     It  is  also  alleged  that  the  plaintiff  intended  to 
keep  up  an  adulterous  intercourse  with  hen     \_Cresswell  J.     It 
might  be  so,  and  yet  he  might  not  know  it  was  so,  and  still  less 
tliat  she  was  the  wife  of  the  defendant.]     It  is  declared  that  he 
was  trustee  on  her  behalf,  and  it  would  be  applying  a  some- 
what subtle  construction  to   the  plea  to  suppose  he  did  not 
know  that  the  woman  he  had  seduced  was  the  person  for  whom 
he  was  trustee.     {^Cresswell  J,     He  might  have  known  it  at 
the  time  of  the  making  of  the  deed.     But  does  it  appear  that 
the  plaintiff  kne%  it  at  the  time  he  had  intercourse  with  her  ?] 
It  would  be  sufficient  to  sustain  the  plea  if  it  is  shown  that  he 
knew  it  at  the  making  of  the  deed ;  it  being  alleged  that  he 
fraudulently  induced  the  defendant  to  make  it  for  the  purpose 
of  continuinsT  an  adulterous  intercourse  with  defendant's  wife* 
If  he  obtained  the  execution  of  the  deed  fraudulently,  and  for 
that  purpose,  it  is  sufficient  as  against  him;  and  the  plea  discloses 
distinctly,  that  the  purpose  was  future  cohabitation.    [^Cress^' 
well  J.    But  upon  that  construction  we  must  discard  the  body  of 
the  plea  from  the  words  ^Hhat  is  to  say;"  and  the  first  plea 
becomes  in  substance  the  same  as  the  second, — a  general  plea 
of  fraud.]  It  discloses  an  immoral  purpose.     \Jervis  C.  J.  It 
does  not  appear  that  the  purpose  was  carried  out     Is  not  the 
gist  of  the  plea  fraud  ?]     Even  if  it  be,  it  can  be  supported ; 
for  it  is  alleged  that  the  plaintiff  induced  the  defendant  to 
execute  it  by  fraudulently  representing  that  the  wife  was  chaste, 
and  concealing  the  fact  of  the  former  adulterous  intercourse ; 
and  even  if  he  did  not  know  that  the  woman  he  had  seduced 
was  the  wife  of  the  defendant,  he  made  a  false  representation 

(a)  9  M;&.  W.496.;  andsee.Zin-      v.  Gregory^  13  Jur.  1030  ;  19  L.  J. 
negar  v.  Wood,  6  C.  B.  437.;  Hicks      C.  P.  81. 
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\S5X  of  a  fact  as  to  which  he  could  have  had  no  knowledge,  for  a 
deceitful  purpose,  which  is  legal  fraud.  Taylor  v.  Askion.  (a) 
{^CresstoellJ,  Does  it  necessarily-  appear  that  he  did  not  be- 
lieve she  was  not  virtaous  at  the  time  he  nmde  the  representa- 
tion ?]  It  is  alleged  that  he  **  fraudulently  "  represented  her 
to  be  virtuous.  [Jervis  J.  It  is  not  alleged  that  he  knew  she 
was  not  virtuous,  or  that  he  fraudulently  represented  her  to  be 
so,  except  with  reference  to  the  subsequent  all^ations,  or  to 
his  adultery  with  her.]  The  plea  contains  an  allegation  that 
h6  falsely  and  fraudulently  represented  her  to  be  so ;  and  then 
adds  a  particular  fact,  showing  the  representation  to  have  been 
false;  the  former  part  of  the  allegation  is  sufficient.  If  the 
second  plea  was  proved,  the  first  was  proved ;  for  it  amounts  to 
fraud,  although  it  also  discloses  immorality,  which  might  be  a 
defence  per  se.  And  the  verdict  can  be  sustained  on  the 
general  plea  of  fraud,  supposing  the  evidence  proved  the  former 
part  of  the  second  plea  (as  the  jury  found  that  it  did),  that  the 
defendant  was  induced  to  enter  into  the  deed  by  means  of 
the  plaintiff^s  false  and  fraudulent  representation.  Bat  it  ii 
submitted  that  the  verdict  ought  also  to  be  entered  on  tlie 
special  plea ;  and  it  is  desirable  that  it  should  be  so,  lest  the 
general  plea  of  fraud  should  be  held  bad  by  a  Court  of  Error. 

Mr.  E.  James  and  Mr.  Hawkins,  for  the  phuntifF,  were  not 
present  to  support  the  rule,  (ft) 

Jebvis  C.  J.     I  think  (without  entering  into  the  gcnenil 
question)  that  the  second  plea  may  be  supported  on  this  ground: 
that  it  amounts  substantially  to  a  plea  of  fraudulent  misrepre- 
sentation that  the  defendant's  wife  was  chaste,   whereas  she 
was  not;   and  that  this   alone  would  be  sufficient  to  defeat 
the  action,  because  it  was  a  misrepresentation  of  that  which, 
had  the  truth  been  known  to  the  defendant,  would  have  re- 
lieved' him  from  all  legal  liability  to  afford  any  maintenance 
to  the  wife.     Therefore,  there  was  a  fraudulent  misrepresen- 
tation of  a  material  fact,  as  alleged  in  the  first  plea,  upon  which 
the  defendant  is  entitled  to  judgment.     I  also  think  that  he  is 
equally  entitled  to  the  verdict  on  the  second  plea,  in  case  any 
objection  were  taken  to  the  form  of  the  other.  For  if  the  crimi- 
nal intercourse  between  the  plaintiff  and  the  defendant's  wife, 
before  the  separation,  being  concealed  by  the  plaintiff  from  the 
defendant,  for  the  purpose  of  obtaining  the  deed,  in  order  to 
carry  on  an  adulterous  intercourse  with  her,  amounted  to  fraud, 

(a)  1 1  M.  &  W.  406.  the  ailment  of  defeodant's  coonael, 

(b)  It  is  not  likely  that  they  could  which    (for  that  reason)  is    giren 
have  urged  any  point  which  was  not  fiillj. 
taken  hj  the  uourt  in  the  course  of 
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it  would  support  the  second  plea ;  upon  which  any  state  of  facts 
might  be  found  consistent  with  the  general  allegation,  that  the 
plaintiff  caused  the  defendant  to  execute  the  indenture  bj 
means  of  false  and  fraudulent  representations ;  and  I  think  that 
the  facts  would  amount  to  such  fraudulent  representation  as 
would  avoid  the  deed. 

The  objection,  that  the  pleadings  disclose  that  the  plaintiff 
is  suing  for  the  benefit  of  the  wife,  and  that  the  plea  does  not 
implicate  her  in  the  fraud,  is  answered  by  the  case  of  Gibson 
v.  Winter  {a),  which  shows  that  the  Court  must  look  only  at 
lejfol  interests,  and  not  at  equitable  rights,  {b)  If  the  plaintiff 
recovered  judgment  he  would  receive  the  proceeds  of  it,  and 
we  should'  have  no  powet  to  control  his  disposition  of  them. 
I  think,  therefore,  that  the  rule  must  be  discharged. 

Maule  J.  I  am  of  the  same  opinion.  The  first  plea 
may  be  sustained  after  verdict,  as  showing  that  the  defendant 
was  induced  to  execute  the  deed  by  the  false  and  fraudulent 
representation  which  is  stated.  It  may  be  questioned,  perhaps, 
whether  the  plea  alleges  that  the  plaintiff  at  the  time  the  repre- 
sentation was  made,  knew  that  it  was  false ;  but  if,  knowing 
nothing  about  it  one  way  or  the  other,  he  represented  that 
he  did  know  about  it,  and  that  the  woman  was  virtuous,  aud 
did  this  with  a  fraudulent  purpose,  that  was  a  false  and  frau* 
dulent  representation;  for  he  took  upon  himself,  at  least,  to 
warrant  his  belief  in  that  of  which  he  had  no  belief  at  all. 
The  plea  after  verdict  must  be  taken  to  allege,  and  to  have 
required  evidence,  that  there  was  a  false  and  fraudulent  re- 
presentation on  the  part  of  the  plaintiff,  by  means  of  which  the 
deed  was  obtained ;  for  the  representation  could  not  have  been 
fraudulent  unless  it  was  false  to  the  knowledge  of  the  party 
making  it.  Collins  v.  Evans,  (b)  I  think,  therefore,  that  the 
plea  is  an  answer  to  the  action.  Then  as  to  the  second  plea,  — ^ 
the  general  plea  of  fraud, — I  have  no  doubt  that  there  was  a 
gross  fraud  proved,  which  would  support  the  plea.  I  think, 
therefore,  that  the  defendant  is  entitled  to  a  verdict  on  this  plea 
also,  and  that  the  rule  must  be  discharged. 

Cbesswell  J.  I  am  of  the  same  opinion.  Striking  out 
such  parts  of  the  second  plea,  as  are  objected  to  for  insuf- 
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(a)  5B.  &Ad.  96.  InLinwoodv. 
Squire,  19  L.  J  Ex.  237.  6  Ex.  234., 
the  deckration  being  similar  to  that 
}n  the  case  at  bar,  the  defendant 
pleaded  that  the  plaititiff  did  not 
accept  the  trust.  It  was  held  an 
issuable  plea,  for,  per  Parke  B.,  the 
plainttfi*  was  not  intended  to  derive 
any  benefit  from  the  iudentm^  ai^d 


the  rule  as  to  a  party  bein^  presumed 
to  assent  to  a  benefit  to  himself  does 
not  apply  to  trusts. 

(b)  See  UAmay  y.  ChesneaUy  IS 
M.&W.  796. ;  Carpenter  Y.MameU 
8  B.  &  P.  40. ;  CasteUiY.Boddington^ 
22  L.  J.  Q.  B.  5.,  and  ante^  p.  281. 
in  error. 

(c)  1  D.  N.  C.  730. 
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.  ^^^'  ^     fictency,  there  still  lemuns  enough  to  make  it  an  answer  to 
Evans        the  action^  and  that  was  supported  by  the  proof. 
Edmomm.  Talfoubd  J.     I  am  of  the  same  opinion. 

Rule  dischai^ged.    Judgment  for  the  defeiitot 
Attomies,  Miller  tf  Home  ;  JPiercy  tf  Co* 


DE  ROTHSCHILD  v.  SHILSTON.(a) 
April  16.      Coram  Pollock  C.  B.^  Fabkb  B.,  Platt  B.^  and  Mabtik  & 

,,/"^®:  .     Mr   WILLES  obtained  a  rule  to  set  aside  an  orier  of 

Altaongli  it  If 

more  conyeni-  Flatt  B.  to  change  the  yenue  from  London  to  DeTonshire. 
rS^ti^^to        ^^  appeared  that  the  order  had  been  obtoined  after  the  d^ 
change  the        fendant  had  pleaded ;  and  since  the  coming  into  operation  of 

h^°iSLieW6re  *•>«  ^^'  ^^  H.  T.,  16  Vict-  r.  18.,  which  directs  that  "no 
israe  joined,      vcuue  shall  be  changed  without  a  special  order  of  the  Coort  or 
may^appiy^      a  judge,  unless  by  consent  of  the  parties.^ 
^rwarda  to         The  defendant's  affidavit  stated  that  the  cause  of  action  aroee 
in  another        in  Devonshire  and  not  elsewhere^  and  that  nearly  all  the  wit* 


county,  if  the    ^esses  lived  in  that  county.     The  plaintiflF's  affidavit  in  answer 

canae  can  be  ^  ^ 

more  conveni-  Stated  that  the  cause  of  action  involved  a  commercial  quesdoni 

Mch  io^tj"  ^^  ^^^^  therefore  to  be  tried  in  London. 
The  defendant  Mr.  Collier  showed  cause.  The  question  arises  on  the  con- 
t'hrc^um!  ^  struction  of  Rule  18.  of  the  New  Rules.  IFIatt  B.  The  com- 
stanceaon  mon  affidavit  was  not  sufficient  formerly  after  plea  pleaded, 
meana  to  rely  Martin  B.  The  intention  of  the  new  rule  was,  that  the  venue 
aa  the  ground    should  not  be  changed  as  a  mere  matter  of  course,  without  hear- 

for  the  change   .  -niti-t^  ^.^tivn 

of  yenue,  but  ^g  all  that  both  parties  had  to  say.    Parke  B.     The  recent 

the  cauae^  "^^  meant  to  put  a  stop  to  the  old  practice  of  changing  the 

action  aroae  In  venue  in  certain  actions  as  a  matter  of  course,  and  of  afterwaids 

which hea^a  b^^gi^g  1^  hack  on  an  undertaking  by  the  plaintiff  to  give  nui* 

to  haye  the  terial  evidence  in  the  county  in  which  the  venue  was  originally 

hTsufficient  laid.]     It  has  recently  been  held  by  the  Court  of  Common 

^u^^f  <^eaa  Pleas,  that  the  venue  could  not  be  changed  till  after  issue  joinei 

sbowa  that  the  Ramiden  v.  Shipp^  {b)    The  Court  there  said  that  the  object  of 

cause  may  be  ^]|q  q^w  rule  was  to  ascertun  the  spedal  circumstances  of  escli 

more  oonye»  , 

niently  tried  in  casc  at  One  hearing,  and  thus  save  the  expense  of  the  two  roles 
▼hichlt  *w  "°^®^  ^^^  ^^^  system,  and  that  it  could  not  be  known  till  after 
originally  laid,  issue  what  were  the  points  intended  to  be  tried.  But  surelj 
J^  w^e  ^^^  ™^y  ^^  frequently  too  late  in  the  cause*  [Parhe  R  It  ii 
^^h^  ^^^^     of  great  importance  that  there  should  be  only  one  application ; 

but  the  Court  of  Common  Pleas  has  not  contemplated  the  diffi* 

(a)  Reported  by  Douglas  Brown,  Esq.  (&)  1  Ck>m.  L.  Bep. 
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eolty  of  wiuting  till  after  issue  is  joiBed.  A  change  of  venue 
maj  then  be  sometimes  not  onlj  inoonvenient,  but  almost  im- 
possible. I  cannot  accede  to  that  limitation.  All  that  is  abso- 
lutely requisite  by  the  new  Rule  is  that  the  venue  should  not  be 
changed  as  a  matter  of  course.] 

Mr.  fFUbi  in  support  of  the  rule.  The  plaintiff  is  daminuM 
litis,  and  is  entitled  to  lay  the  venue  where  he  pleases.  Before 
the  new  Bule,  the  venue  could  not  be  changed  in  a  certain  class 
of  cases  (a)  on  the  common  affidavit  that  the  cause  of  action 
arose  in  the  county  to  which  it  was  sought  to  change  the  venue^ 
and  special  grounds  were  required  to  be  shown  in  order  to 
give  that  privilege  to  the  defendant,  (ft)  IPiarke  B.  The  new 
Eule  is  to  apply  to  all  actions  alike.]  Then  every  case  will  be 
decided  by  the  special  circumstances,  and  the  common  affidavit 
will  give  rise  to  voluminous  affidavits  on  the  part  of  the  plain* 
t]ff»  which  will  introduce  an  amount  of  expense  fmnerly  un* 
known.  The  plaintiff  cannot  be  bound  to  answer  the  common 
affidavit.  [Parke  B.  The  intention  of  the  new  Rule  is  that 
the  venue  shall  no  longer  be  changed  by  the  ordinary  side  bar 
rule  on  the  common  affidavit,  but  that  the  question  shall  be 
decided  by  the  judge  after  hearing  both  parties.  Do  you  mean 
to  contend  that  the  new  rule  is  to  change  the  common  law 
founded  on  the  equity  of  the  satutes,  6  Ric  2.  c.  2.,  and 
4  Hen.  4.  o.  18.  as  explained  in  Mandel  v.  Steele  (c),  that  the 
action  should  be  tried  where  the  cause  of  action  arose  ?]  If 
there  were  such  a  rule  at  Common  Law,  it  could  be  pleaded ; 
the  Rule  was  only  founded  on  discretion.  Martin  v.  Daws  {d) 
19  inconsistent  with  Mandel  v.  Steele.  [Parke  B.  I  do  not 
hold  myself  responsible  for  that  decision,  as  I  was  no  party  to 
the  judgment.] 

The  Coubt  said  they  would  confer  with  the  Judges  of  the 
other  Courts  before  giving  a  decision,  as  it  was  desirable  that 
th^re  should  be  uniformity  of  practice. 

Cur.  adv.  vult. 

Pqllock  C.  B.  delivered  the  judgment  of  the  Court.  June  8. 

In  this  case,  which  was  an  application  to  set  aside  an  order 
to  change  the  venue,  the  rule  will  be  discharged,  but  without 
costs.  The  Judges  have  agreed  to  adopt  a  rule,  which  will  not, 
indeed,  be  promulgated  as  a  Rule  of  Court,  but  which  may  be 
taken  as  the  practice  upon  which  all  the  Courts  are  disposed  to  act. 

Ald£B80K  B.  We  shall  treat  the  Rule  as  the  terms  on 
which  our  decision  takes  place. 


(a)  2  Chit.  Arch,  1165.  (e)  8  M.  &  W.  640. 

(b)  Ibid.  1171.  (d)  11  M.  &  W.  734. 
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Platt  B.  The  ground  of  the  order  of  the  Judge  was  id 
conformitj  with  that  intended  Rule. 

The  following  is  the  Rule  refexired  to : — 

''  The  Committee  of  Judges  to  whom  the  question  was  i«« 
fened  as  to  the  practice  to  be  adopted  in  consequenoe  of  Bub 
No.  18.  in  the  Rules  of  Practice  of  Hilary  Term,  1853,  hate 
to  report  •— 

"  First,  that,  in  their  opinion,  it  is  more  convenient,  as  a 
general  rule,  that  the  application  to  change  the  venue  by  mle 
or  summons  may  be  made  before  issue  joined :  provided  that 
this  shall  not  prejudice  either  party  from  applying  after  issue 
is  joined  to  lay  the  venue  in  another  county,  if  it  shall  appear 
that  it  may  be  more  conveniently  tried  in  such  county. 

''  Secondly,  that  a  defendant,  in  his  affidavit  to  obtain  tbe 
rule  nisi  to  change  the  venue,  or  in  support  of  summons  fcf 
that  purpose  before  issue  joined,  should  state  all  the  circum- 
stances on  which  he  means  to  rely  as  the  ground  for  the  dumge 
of  venue ;  but  that  he  may,  if  he  pleases,  rely  only  on  the  fact 
that  the  cause  of  action  arose  in  the  county  to  which  be  se^to 
have  the  venue  dianged,  which  ground  shall  be  deemed  soffit 
i^ient,  unless  the  pluntiff  shows  that  the  cause  may  be  more  con- 
veniently tried  in  the  county  in  which  it  was  originally  laid,  or 
other  good  reason  why  the  venue  should  not  be  chained. 

«J.  Pabkb. 

••Wm.  WiaHTMAK." 
Rule  dischaiged  without  costs. 
Attorneys,  Chutfield  ^  Hart;  Clowes  ^  Wedlahe. 


CxcHsquxs. 
Junt  10* 

Legacy  daty  is 
not  payaUe  on 
tbe  proceed  of 
real  estate,  di« 
rected  to  be 
sold  and  rein* 
Tested  in  tbe 
pnrcbase  of 
otber  real  es- 
tate, wben  the 
person  abso- 
lutely entitled 
elects  to  take 
the  proceeds  in 
money. 


MULES  r.  JENNINGS,  (a) 

Coram  Pollock  C.  B.,  Aldebson  B.^  Platt  B.,  and 

Mabtin  B. 

JD  Y  an  order  of  the  Master  of  the  Rolls,  a  case  was  stated  for 
the  opinion  of  this  Court,  which  was  in  substance  as  follows: 
The  question  was.  Whether  the  proceeds  of  the  sale  of  the  real 
estate  situate  in  the  county  of  Westmoreland,  devised  by  the 
will  of  John  Jolly,  were  subject  to  the  payment  of  legacy  duty. 
The  said  John  Jolly,  by  his  will,  dated  the  22nd  of  Augiu^ 
1835,  devised  and  bequeathed  to  J«  H.  Mules,  D.  Jennings, 
and  W.  H.  Turner,  his  freehold  and  copyhold  estates  in  West- 
moreland, and  all  other  his  freehold  and  copyhold  estates,  his 
leasehold  messuages  at  Shoreditch,  and  his  money  in  the  funds, 

•     •  -  • 

(a)  Reported  by  Douglas  Brown,  Esq. 
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debts  due  to  him  on  bond,  mortgage^  or  otherwise,  and  the  rest  of  ^  ^^^'  ^ 
his  estate  and  effects  whatsoever  to  hold  unto  them,  their  heirs,  Miti^ 
&c,  upon  trust,  out  of  the  rents,  profits,  and  annual  produce  of  jsi^^a* 
the  said  real  and  personal  estate,  to  pay  the  said  J.  H.  Mules, 
an  annuity  of  50/.  a-year.  And  upon  further  trust,  so  long  as 
his  grandson,  J.  W.  Mules,  should  be  under  twenty-one,  to 
apply  the  residue,  or  such  part  as  they  should  think  fit,  for  his 
maintenance  and  education ;  and  in  case  there  should  be  any 
part  unapplied,  to  invest  the  same  in  their  names,  &c.,  and  accu*- 
mulate  such  surplus  for  his  said  grandson ;  or,  if  he  died  under 
twenty-one,  for  his  nephews,  John  Jolly  and  James  Jolly. 
And  after  his  said  grandson  should  have  attained  twenty-on^ 
upon  further  trust,  tiiat  the  said  trustees  should  pay  to  him  the 
rents,  &c.,  for  his  life,  and,  after  his  decease,  should  stand  pos- 
sessed of  his  said  estates  and  effects,  upon  trust  for  the  children 
of  his  said  grandson,  as  therein  mentioned ;  and  in  default  of 
SQch  issue,  upon  trust  for,  and  he  gave  and  devised  all  his  Sud 
estates  and  effects  unto,  his  said  nephews,  their  heirs  and  assigns, 
equally  as  tenants  in  common,  subject  to  the  payment  of  the  said 
annuity  of  50/.,  and  certain  sums  therein  mentioned. 

The  will  contained  a  power  of  sale  in  the  usual  form,  emf' 
powering  the  trustees,  notwithstanding  any  of  the  trusts  before 
mentioned,  at  any  time  thereafter,  to  sell  all  his  freehold  and  copy-!' 
hold  messuages,  lands,  &c,  in  Westmoreland,  by  private  sale  or  by 
anction,  &c.,  and  to  give  valid  receipts  to  the  purchaser,  and  dis-*^ 
charge  him  from  seeing  to  the  application  of  the  purchase-money; 

And  the  testator  directed  that  the  said  purchase-money  should, 
with  all  convenient  speed,  be  invested  by  the  said  trustees  in 
the  purchase  or  on  mortgage  of  other  messuages,  lands,  &c,  of 
inheritance  in  fee-simple  in  possession,  in  the  counties  of 
Somerset  or  Devon,  or  in  some  other  county  adjoining ;  and 
that  the  other  hereditaments  so  to  be  purchased  should  be  set-t- 
tied  and  conveyed  to  and  for  the  benefit  of  the  same  persons, 
to  the  same  uses,  and  upon  the  same  trusts,  &c.,  as  were  there- 
inbefore declared  concerning  the  devised  estates.  And  he 
directed  that,  until  such  investment  in  a  purchase  or  on  moTt*- 
gage,  the  trustees  should  place  out  such  money  at  interest^  in 
the  public  funds,  or  on  government  or  real  securities,  with 
power  to  alter  and  transpose  such  securities  or  funds,  when  the 
said  trustees  should  think  proper ;  and  that  the  dividends,  in-* 
terest,  &c,  so  to  be  invested,  or  of  any  other  sums  of  moneqr 
which  should  come  to  the  hands  of  the  said  trustees,  should  be 
paid  to  such  persons,  to  such  uses,  intents,  and  purposes,  and 
in  such  manner,  as  the  rents  of  the  land  to  be  purchased  would 

be  payable.     The.  will  empowered  the  trustees  to  lease  for 

X  X  a. 
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,  ^^^'  ^  twenty-one  yean,  and  provided  that,  in  case  the  property 
MvLBs  charged  with  the  annuity,  and  with  the  testator's  debts,  fimenil 
and  testamentary  expenses,  and  legacies,  should  be  insnflSdeot 
for  those  purposes,  the  defidency  should  be  made  up  out  of  tke 
rents  and  profits  of  his  said  freehold,  cqpyhold,  and  leasdoM 
estates  and  premises.  The  testator  died  on  the  29th  of  Norem* 
ber,  1836. 

J.  W.  Mules  was  an  iniant  at  the  death  of  the  testator,  utd 
was  his  heir-4it-law,  and  also  his  heir  according  to  the  custom 
of  the  manors  of  which  his  copyhold  estates  were  holden. 

On  the  30th  of  Noyember,  1837,  D.  Jennings  and  W.  EL  Tur- 
ner filed  a  bin  in  Chancery,  praying  that  the  will  of  the  testator 
might  be  established,  and  the  trusts  therec^  carried  into  execa- 
tion  under  the  direction  of  the  Court ;  and  that  the  penoml 
estate  not  specifically  bequeathed,  and,  if  necessary,  a  suffidest 
part  of  the  real  estate,  might  be  applied  in  a  due  courae  of  admi- 
nistration. 

By  a  decree  of  the  late  Master  of  the  Rolls,  made  on  the  7tfa 
of  July,  1840,  it  was  ordered  that  the  trusts  of  the  will  fihoold 
be  carried  into  execution ;  and  it  was  referred  to  the  Master  to 
take  the  usual  accounts. 

The  Master,  by  his  report,  found  that  there  were  no  debts  due 
from  the  estate  of  the  said  testator. 

On  the  12th  of  April,  1845,  J.  H.  Mules  presented  a  petition, 
setting  forth  that  he  and  his  co*trustees  were  desirous  that  the 
propwty  in  Westmoreland  should  be  sold,  and  that  Uie  money 
obtained  by  the  sale  should  be  laid  out  in  the  purchase  of  other 
lands,  as  directed  by  the  will ;  and  praying  a  reference  to  the 
Master,  to  inquire  whether  such  sale  would  be  for  the  benefit 
of  the  said  J.  W.  Mules. 

An  order  was  accordingly  made ;  and  the  Master  found  that 
such  sale  would  be  for  the  benefit  of  J.  W.  Mules.  Hie 
Master's  report  was  confirmed ;  the  property  was  sold,  and  the 
proceeds  were  invested  in  the  purchase  of  6650/.  3/L  per  cent 
Bank  Annuities,  the  interest  whereof,  subject  to  the  said  annuitj 
of  50/.,  was  ordered  to  be  paid  to  the  said  J.  W.  Mules  for  his  life- 

On  the  18th  of  July,  1847,  J.  W.  Mules  died  intestate,  tnd 
without  ever  having  been  married,  and  letters  of  administratioB 
of  his  estate  and  effects  were  granted  to  J.  H.  Mules.  John 
Jolly  and  James  Jolly  afterwards  conveyed  all  their  interest 
tmder  the  will  to  J.  H.  Mules. 

By  a  decree  made  in  April,  1851,  the  legades  were 
ordered  to  be  paid  out  of  the  Bank  Annuities,  and  lOOO^i 
part  of  the  residue  thereof,  was  ordered  to  be  carried  over  to 
an  account  entitled  "fund  to  answer  legacy  duty,. if  any,  and 


V, 
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Bubeequent  costs  of  suit,"  and  it  was  ordered  that  the  ultimate      ,  ^^^  , 
residue  should  be  transferred  to  the  said  J.  H.  Mules.  Muus 

Mr.  Sanson  (Mr.  Phinn  with  him)  for  the  Crown.  As  the 
Master  reported  that  there  were  no  debts  due  bj  the  estate,  the 
C!ourt  of  Chancery  had  no  power  to  order  a  sale.  It  was  held, 
in  Cahert  v.  Godfrey  (a),  that  the  Court  had  no  jurisdiction  to 
order  the  sale  of  real  estates  vested  in  an  infant  on  the  ground 
that  the  sale  would  be  beneficial.  Here,  therefore,  although 
the  sale  was  sanctioned  by  the  Court  of  Chancery,  it  was  made 
by  the  trustees  acting  under  the  power  contained  in  the  will* 
The  question  depends  on  the  construction  of  the  66  Geo.  3. 
c  184.  schedule,  part  3.  tit  '^Legacies,''  which  imposes  the  duty : 
*'  For  the  clear  residue,  (when  given  to  one  person,)  and  for  every 
share  of  the  clear  residue,  (when  given  to  two  or  more  persons),  of 
the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  heritable  estate,  directed  to  be  sold,"  &o.  This 
is  money  arising  from  the  sale  of  real  estate  directed  to  be  soldi 
It  will  be  said,  on  the  other  side,  that  the  produce  of  the  sale 
retains  the  character  of  real  estate ;  but  the  trustees  have  power 
to  lay  out  the  produce  in  the  purchase  or  on  mortgage  of 
real  estate,  and  they  have  preferred  to  keep  it  in  the  form  of  per- 
sonalty, [^Martin  B.  Suppose  they  had  purchased  land  im 
Somerset?]  They  would  then  have  laid  out  the  money  in  the 
purchase  of  real  estate ;  but  they  have  not  done  so.  In  Brown 
V.  Bigg  (ft)  it  was  held  that  the  produce  of  real  estate  sold  under 
a  power  in  a  will  passed,  by  a  residuary  clause,  with  the  persona} 
estate,  but  part  of  the  real  estate  remaining  unsold  was  held  to 
be  a  resulting  trust  to  the  heir-at-law.  The  test  is,  whether,  in 
case  of  the  death  and  intestacy  of  the  person  absolutely  entitled, 
the  property  would  go  to  his  heir-at-law  or  to  his  personal  repre- 
sentative. The  Adv.'-Gen.  v.  Ramsay* 8  Trustees,  {c)  The  AtL^ 
Gen.  V.  Mangles  {d)i  andthe^^/.-Cr«n.  v.  Simcox{e\  were  cases 
of  directions  to  sell  real  estate  according  to  the  discretion  of  the 
trustees;  and  as  they  exercised  that  discretion,  the  duty  attached. 
In  Hobson  v.  Neale  (/).  a  testator  devised  land  on  trust  to  pay 
certain  annuities,  and  gave  a  general  power  to  his  trustees  to 
seU  his  real  estate.  As  the  rents  were  insu£5cient  to  pay  the 
annuities,  a  sale  was  ordered  by  the  Court  of  Chancery ;  and  this 
Court  held,  that  if  the  sale  was  ordered  by  the  Court  under 
their  general  power  to  secure  the  payment  of  an  annuity 
charged  on  land,  the  legacy  duty  was  not  payable ;  but  if  the 
Court  acted  on  the  clause  in  the  testator's  will,  and  compelled  the 

(a)  6  Beav.  97.  (d)  «  M.  &  W.  120. 

\h)  7  Ves.  279.  (0  1  Exch.  749. 

(e)  2  CM.  &  B.  224.  n.  (/)  22  L.  J.  Exch.  175. 
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.  ^^^'  .  f  rustees  to  execute  the  discretionary  power  given  to  them,  the 
Muut  legacy  duty  was  payable.  [Mr.  H.  HiU.  The  Court  of  Chan- 
JuMXHot.  ^^*  acting  on  the  reasons  assigned  by  this  Court,  has  mnoe 
decided  against  the  Crown.]  There  was  no  power  to  sell  in 
thb  case,  except  under  the  direction  in  the  will ;  and  smdi  a 
direction  to  sell  on  a  contingency  becomes,  wheu  the  contin- 
gency happens,  the  same  as  an  ordinary  direction  to  sell;  there- 
fore, the  produce  of  the  sale  is  liable  to  legacy  duty. 

Mr.  WUles,  conirit  (Mr.  H.  HiU  with  him.)  The  will  con- 
tains a  positive  direction  to  the  trustees  to  lay  out  the  produce 
of  the  sale  of  the  land  in  the  purchase  or  on  mortgage  of  other 
lands  in  fee-simple.  The  sale  has  been  effected,  and  the  DEK>ney 
received  by  the  trustees ;  but  it  is  still  uncertain  whether  they 
will  ]ay  out  the  money  in  the  purchase  or  on  mortgage  of 
other  freeholds.  The  Crown,  therefore,  applies  too  soon.  The 
petition  of  the  trustees  to  the  Court  and  the  Master^s  report 
are  material  to  show  the  intention  of  the  trustees  to  convert  the 
produce  of  the  sale  into  realty.  [Martin  B*  The  facts  axe,  that 
the  Court  directs  the  land  to  be  sold,  and  the  produce  laid  out 
in  the  purchase  of  other  land,  but  the  person  absolutely  entitled 
elects  to  take  the  produce  as  money.  Aldersan  B.  The  money 
is  the  mere  vehicle  by  which  the  exchange  of  lands  is  efiectedL 
Suppose  the  testator  had  directed  his  trustees  to  exchange  lands, 
would  the  order  of  the  Court  to  sell  land  in  order  to  purdiase 
other  lands  not  be  the  same  in  effect,  as  the  order  actually 
made  here?]  Att^-Gen.  v.  Simcox^  goes  to  the  verge  of  the  law. 

Mr.  Hanson  in  reply.  The  sale  took  place  in  1848 ;  no 
investment  has  yet  been  made,  and  the  money  has  been 
transferred  to  the  legatee.  In  case  of  his  death  it  will  go  to 
his  personal  representative ;  and  consequently,  according  to  the 
authorities^  the  duty  is  payable. 

Pollock  C.  B.  I  am  of  opinion  that  the  legacy  duty 
<;annot  be  claimed.  It  is  desirable,  in  dealing  with  matters  of 
this  sort,  to  ascertain  some  kind  of  principle  on  which  we  are 
to  decide  in  favour  of  the  Crown.  It  is  quite  clear  that,  if  ilie 
land  had  been  left  to  trustees  without  a  direction  to  sell,  and 
they  sold,  the  person  entitled  to  the  land  might  say,  Liet  me 
have  the  money.  The  mere  selling  and  turning  the  land  into 
money  does  not  make  the  l^acy  duty  payable.  If  the  testator 
directed  the  land  to  be  exchanged  for  other  land,  it  is  al^ 
clear  that  the  legacy  duty  would  not  be  payable.  Again,  if 
the  testator  said,  I  desire  my  trustees  to  sell  all  my  estates,  and 
to  reinvest  the  produce  in  the  purchase  of  other  estates,  the 
whole  is  also  in  the  nature  of  real  property,  and  not  liable  to 
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duty.    But  if  the  person  beneficially  entitled  steps  in,  when      .^Jf^V^ 

the  trustees  have  sold,  and  says,  Give  me  the  money,  is  hd        Hulbb 

liable  to  pay  the  duty  ?    It  turns  out  that  the  person  bene-      jKSKaok 

ficially  entitled  does  so  here ;  and,  being  beneficially  entitled^ 

be  has  a  right  at  any  moment  to  claim  the  money,  and  no 

legacy  duty  attaches.     It  is  an  inconvenient  principle  that  the 

claim  of  the  Crown  should  depend  upon  the  whim  of  a  moment 

on  the  part  of  the  individual  entitled.     The  decision  of  to-day 

may  deprive  the  Crown  of  the  duty,  and  a  change  of  mind 

to-morrow  may  entitle  it  to  that  right.     The  truth  is,  what 

the  person  entitled  takes  under  the  will  is  the  right  to  the  real 

property ;  it  happens  that,  in  certain  events,  powers  are  given 

to  the  trustees  to  turn  the  produce  of  the  sale  into  personal 

property,  but  that  makes  no  difference.     I  am  of  opinion,  fot 

these  reasons,  that  the  Crown  cannot  claim  legacy  duty.     In 

accordance  with  the  practice  lately  introduced,  I  thus  publicly 

state  the  reasons  for  my  opinion;  but  the  certificate  will  be 

sent  in  the  usual  way. 

Alderson  B.  I  am  of  the  same  opinion.  That  which 
governs  the  question,  is  what  the  party  entitled  takes  under  the 
will.  Does  he  take  land  or  money  ?  If  the  testator  directs 
land  to  be  turned  into  money,  and  the  money  to  be  handed 
over,  the  Court  has  held  that  that  is  a  gift  of  money.  Further, 
if  the  testator  gives  land  to  trustees  with  a  discretionary  power 
to  turn  it  into  money,  and  they  do  so,  that  is  also  a  gift  of 
money  ;  because,  their  exercise  of  the  power  is  the  same  as  if 
it  had  been  exercised  by  the  testator;  but  here  the  case  is 
different;  the  trustees  have  no  power  to  turn  the  land  into 
money,  but  only  to  sell  the  lands  and  convert  them  into  other 
lands  or  mortgage,  at  their  discretion.  How  do  they  exercise 
that  discretion?  By  applying  to  the  Court  of  Chancery  to 
sell  and  invest  in  the  purchase  of  other  lands.  That  is  the 
same  thing  as  if  the  testator  had  directed  the  other  lands  to  be 
given  to  the  devisee.  Whilst  the  trustees  have  the  proceeds  of 
the  sale  in  the  intermediate  stage  of  money,  certain  events  aris^ 
by  which  a  person  becomes  absolutely  entitled  to  do  what  he 
likes  with  the  proceeds,  and  he  claims  them  as  money.  It  is 
through  his  will,  and  not  the  will  of  the  testator,  that  they 
retidn  the  form  of  money ;  and  the  Crown  has  no  right,  except 
where  the  money  is  handed  over  by  the  will  of  the  testator. 

Platt  B.  It  cannot  be  contended  that  if  the  person  en^ 
titled  had  been  devisee,  and  had  afterwards  sold  the  estate, 
he  would  have  been  bound  to  pay  legacy  duty.  How  does 
that  differ  from  the  case  here  ?  The  testator  devised  to  trusteed 
to  seU  and  to  invest  the  proceeds  in  real  property  or  on  mortgage. 
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They  do  the  former  with  the  consent  of  the  Court  of  Ghanoeiy; 
but  before  thej  complete  what  they  intended,  and  without 
going  through  the  farce  of  buying  knd  and  selling  it  agam, 
according  to  the  desire  of  the  person  entitled,  diey  obey  bie 
will  and  give  him  the  money.  They  do  this  in  obedience  to 
his'wiU,  and  not  to  that  of  the  testator. 

Ma&tin  B.  I  am  entirely  of  the  same  opinion.  Hie  point 
is  a  very  clear  one.  The  will  devised  real  estate  in  a  certun 
manner,  and  power  was  given,  if  advisable,  to  sell  and  invest 
the  proceeds  in  the  purchase  or  on  mortgage  of  other  real 
estate.  The  trustees  applied  to  the  Court  of  Chancery  fiff 
their  sanction  to  sell  and  buy  other  land.  It  was  referred  to 
the  Master,  who  reported  that  it  would  be  beneficial  to  do  so, 
«nd  the  Court  approved  of  the  Master's  report  The  tnuteeB 
did  sell,  and,  whilst  the  proceeds  were  in  the  fmn  of  money,  t 
person  became  absolutely  entitled,  who  elected  to  take  tbe 
money  instead  of  real  estate.  It  is  clear  that  the  trustees  £d 
not  perform  the  trusts  of  the  will ;  and,  if  charged  with  a  breadi 
of  trusty  they  would  be  liable  in  equity.  But  the  eegtvi  que 
trust  is  the  only  person  who  has  the  power  to  charge  them; 
and,  as  it  was  altogether  his  own  act,  they  can  show  hie 
authority  as  their  dischaige  for  their  lapse  of  duty. 

A  certificate  will,  therefore,  be  sent,  that  l^^y  duty  is  not 
payable  on  the  proceeds  of  the  sale  of  the  testator's  real  estate. 

Certificate  accordingly. 

Attorneys:  The  Solicitors  of  Inland  Revenue,  and  fVest- 
macott,  Blake,  ^  Blake. 


Hoys. 

Initalments 
paid  to  a 
money  elnb 
are  not  pay- 
ment! on  ac* 
count  of  a  pro- 
missory note 
giTen  at  the 
time  of  the  ad- 
▼ance. 


JONES  V.  GBETTON.(a) 

Coram  Pabke  B.,  Alderson  B.,  and  Platt  B. 

1  HE  declaration  was  on  a  promissory  note  made  by  the  de- 
fendant, Bichard  Day,  and  T.  G.  Cottrell,  for  40t  and  interest, 
payable  on  demand. 

The  defendant  pleaded  payment  of  272.  I7s.  6cL  before  actios 
brought,  and  payment  of  the  residue  into  CourL 

At  the  trial  before  Alderson  B.,  at  the  sittings  in  Middlesex) 
in  Easter  Term»  it  appeared  that  the  plaintiff  was  the  treasarer 
of  a  money  club,  to  which  Bichard  Day  belonged.  By  the  4th 
rule  of  the  club,  it  was  provided  that  every  member  of  thu 
society  should  pay,  or  cause  to  be  paid^  to  the  stewards  of  tbe 
society,  weekly,  the  sum  of  6s.  iot  each  share  he  held  in  tlie 

(a)  Beported  by  Douglas  Brown,  Esq. 
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society.  The  9th  mle  provided  that  each  member  should  take  ,  ^^^'  , 
his  share  by  sale,  and  for  each  'share  he  held,  should  receive  50L  Jovbs 
upon  giving  approved  security ;  that  every  member  should  pay 
Id.  rent  or  interest  to  the  steward  cm  every  club  night  for 
every  share  he  received;  the  purchaser  to  commence  paying 
interest  from  the  next  night  after  such  sale.  By  the  10th 
rule,  the  purchaser  was  to  propose  his  sureties  to  the  secre- 
tary; and  it  provided  that  no  share  should  be  paid  out 
unless  the  sureties  were  deemed  safe  by  the  whole  of  the  com- 
mittee. By  the  20th  rule  it  was  provided,  that  members  hold- 
ing more  than  one  share  should  not  be  required  to  give  security 
for  any  shares  they  might  purchase,  if  it  appeared  that  they 
had  paid  more  subscription  money  than  the  shares  purchased 
amounted  to,  their  own  notes  being  deemed  sufficient;  but,  that 
on  taking  out  any  other  shares,  ihej  should  give  such  security 
as  the  society  might  deem  sufficient.  Day  was  a  40/.  member, 
paying  As.  a  week  instead  of  5«.,  and  on  the  25th  of  January, 
1851,  became  the  purchaser  of  a  40/.  share,  when  the  note 
declared  on  was  given,  the  defendant  and  Cottrell  being  his 
sureties.  He,  or  his  sureties,  pud  instalments  to  the  amount 
of  27/.  17 s.  6d.f  and  as  they  then  ceased  to  make  any  further 
payments,  this  action  was  brought*  Shortly  before  the  action 
was  commenced,  a  conversation  took  place  between  the  defendant^ 
Day,  and  the  plaintiff's  attorney,  when  the  latter  said  they  only 
wanted  14/.  to  settle  their  claim.  At  the  trial  it  was  con- 
tended, on  behalf  of  the  defendant,  that  these  payments  ought 
to  go  in  discharge  of  so  much  of  the  note,  and  were  admissible 
under  the  plea  of  payment  before  action.  The  learned  Judge 
thought  otherwise,  and  directed  a  verdict  for  the  plaintiff,  but 
gave  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him. 
Mr.  Sergeant^/fen  moved  accordingly.  The  note  was  given  as 
a  security  for  the  repayment  of  the  40/.,  and  every  weekly 
payment  should  go  in  reduction  of  the  note.  [Alderson  B.  The 
party  undertakes  to  pay  his  weekly  subscriptions  until  the  whole 
thing  is  worked  out;  and  the  question  is,  whether  these  pay- 
ments are  to  be  considered  as  in  discharge  of  the  note.  In  my 
judgment  it  is  merely  a  security  for  keeping  up  the  subscrip- 
tions.] The  20th  rule  applies,  as  the  attorney  himself  acknow- 
ledges that  there  was  only  14/.  due. 

Paskb  B.  I  am  of  opinion  that  there  should  be  no  rule. 
The  defendant  ought  to  have  pleaded  that  the  note  was  given 
as  a  security,  and  set  forth  the  payment  of  the  weekly  instal- 
ments. Instead  of  doing  so,  he  has  pleaded  payment ;  but  the 
payments  proved  have  no  reference  at  all  to  the  note.    Apart, 


Gbstton. 
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.  ^^^'  ,      however,  from  this  matter  of  form,  and  looking  at  the  merits  rf 
JoNBt        the  case,  I  am  of  opinion  that  there  was  no  proof  that  the  in* 
stalments  were  paid  on  account  of  the  note.     The  conTersatioii 
with  the  attorney  was  no  admission  that  the  note  was  given  on 
that  account.     It  was  a  mere  matter  of  arrangement. 

Aldebson  B.  The  real  object  of  the  note  was,  that  the  de« 
fendant  should  keep  up  his  payments  till  the  end  of  the  dub; 
but  that  he  failed  to  do,  and  therefore  the  note  is  due» 
•  Platt  B.  I  am  likewise  of  opinion  that  there  should  be  no 
rule,  as  no  part  of  the  money  paid  was  a  payment  on  account 
of  the  note. 

Rule  refViaed. 
Attorneys,  Fearon  and  Clabofu 


CROSSFIELD  &  ELIZABETH  HIS  WIFE,  ADMl- 
NISTRATKIX  OP  LOVELAND,  t7.  SUCH,  (a) 

Coram  Pollock  C.  B.,  Aldebsok  B.,  Platt  B.,  and 
Ma^  28.  Martin  B. 

June  8.  ^^ 

Anadminittim-  ^  ^^  ^^^  count  was  for  detinue  of  goods ;  the  second,  in  debt 
tor  cannot  for  money  received  for  the  use  of  the  intestate ;  and  the  third, 
foTModt  ^    ^^^  money  received  for  the  use  of  the  plaintiff,  Elizabeth,  as 

which  haTc      administratrix, 
celled  to  be  in        -nt  •  ^        i« 

the  defendant's       ±^ieas,  inter  alia  : 

Vf^*'^^^^\         1.  To  the  first  count,  except  as  to  certidn  goods  spedfied, 

the  tune  of  the  .    .  ^  o  «- 

grantof  admi-     f^^^  dettfiet* 

""Atodin-  ^'  ^  ^^  *^®  S^^®  excepted,  that  the  plaintifia  ought  not 
vested  in  joint  further  to  maintain  their  action ;  because,  after  the  commence- 
UT^w^"?!?  ment  of  the  suit,  the  defendant  delivered  them  to  the  plaintiffi, 

at  law,  on  tne  '  *  ' 

death  of  a  Joint  who  accepted  them  from  the  defendant  (&) 

surviTor?  ^'  ^^  ^^^  second  and  third  counts,  never  indebted. 

4.  As  to  damages  by  reason  of  the  detention  of  the  good? 
above  excepted,  payment  into  Court  of  one  shillings  aDd  no 
damages  ultra,  {b) 

At  the  trial  before  Martin  B.,  at  the  sittings  after  Hilary 
Term,  in  London,  it  appeared  that  Loveland,  the  intestate,  had 
directed  the  defendant  to  transfer  125L  consols  into  the  joint 
names  of  himself  and  the  defendant,  saying,  that  the  latter  oouU 
get  it  out  after  Loveland's  death,  and  that  course  woald  save 
trouble,  and  dispense  with  the  necessity  of  making  a  wilL  He 
-afterwards,  however,  made  a  will,  and  appmnted  the  defendant 

(a)  Keported  by  Douglas  Brown,  Esq. 

(b)  Held  good  on  demarrer,  a  £xch.  159. 
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and  one  Goddard,  his  executors.  The  will  was  xead  at  the 
funeral,  and  the  defendant  removed  some,  and  Goddard  others, 
of  the  goods  in  question,  in  the  plaintiff's  presence.  It  was 
afterwards  discovered  that  the  will  was  not  signed ;  whereupon 
the  pl^ntiffs  took  out  administration,  and  claimed  the  goods  and 
the  money.  The  defendant  refused  to  transfer  the  consols,  but, 
after  the  commencement  of  the  action,  returned  the  goods* 
The  learned  Judge  told  the  jury,  that  if  they  were  of  opinion 
that  the  intestate,  when  he  directed  the  defendant  to  transfer 
the  stock  into  their  joint  names,  intended  to  part  with  all  his 
interest  in  it  to  the  defendant,  they  should  find  for  the  latter ; 
hut  that  if  they  thought  that  the  intestate  intended  to  retidn 
his  right  of  disposition  over  it,  they  ought  to  find  for  the  plain- 
tiffs. The  jury  returned  a  verdict  for  the  plaintiffs  on  the  first 
and  third  pleas.  The  learned  Judge,  however,  gave  the  defend- 
ant leave  to  move  to  reduce  the  verdict  on  the  money  counts 
by  the  sum  of  121/.  7^.  Get.,  the  produce  of  the  consols,  and  to 
enter  the  verdict  on  the  first  count  for  him. 

A  rule  was  obtuned  accordingly,  against  which  Mr.  M. 
Chambers  and  Mr.  C  E.  Pollock  showed  cause.  If  the  intestate 
intended  to  keep  a  control  over  the  fund,  it  belonged  to  him, 
-notwithstanding  that  the  money  was  invested  in  the  joint  names. 
{Pollock  C.  B.  My  brother  Parke^  on  the  motion  for  the  rule, 
thought,  that  if  the  intestate  desired  the  money  to  be  put  into 
the  joint  names,  the  law  would  give  it  on  his  death  to  the 
survivor.]  That  may  be  conceded  as  a  general  rule,  but  there 
are  particular  circumstances  here  which  prevent  that  rule  taking 
effect.  It  was  open  to  the  jury  to  find  that  the  money  was  to 
be  invested  in  the  joint  names,  not  for  the  purpose  of  succes- 
sion by  survivorship,  but  to  enable  the  defendant  to  sell  after 
the  death,  free  from  the  probate  and  legacy  duty,  and  distribute 
the  proceeds  according  to  the  terms  of  the  wilL  Although 
the  rule  of  survivorship  is  general,  it  may  be  subject  to  the 
intention  of  the  parties,  and  the  jury  have  found  that  the  inten- 
4ion  overrode  the  general  rule  of  law. 

Mr.  Lush  and  Mr.  Prentice,  in  support  of  the  rule.  The 
rule  of  law,  that  a  fund  passes  to  the  survivor,  is  imperative; 
«nd  if  the  survivor  is  the  trustee  of  the  deceased,  the  parties 
must  go  into  Equity.  No  question  as  to  the  intention  of  the 
parties  is  admissible  at  Law ;  but  if  it  were,  the  direction  of  the 
learned  Judge  was  wrong,  as  he  omitted  to  ask  the  jury  what 
they  thought  the  intestate  intended  to  do  with  the  fund  in  case 
the  defendant  survived  him.  There  is  no  pretence  for  saying 
that  this  was  a  donation  mortis  causd,  as  delivery  is  requisite  to 
constitute  such  a  donation,  Ward  v.  Turner  (a);  and  consols 
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can  only  be  tnmaferred  in  the  way  directed  by  AM  of  Padift- 
ment. 

As  to  the  verdict  on  the  first  issue  on  the  count  in  detinoB^ 
the  defendant  cannot  be  liable  for  the  goods  taken  aw^-  bj 
Groddard,  previously  to  the  commencement  of  the  action.  Hie 
plea  of  nan  detinet  is  in  the  present  tense ;  it  cannot,  thereforei 
i^ply  to  goods  which  were  not  in  the  possession  of  the  d^ 
fendant  at  the  time  of  the  action.  \Martm  B.  An  adminis- 
trator's title  relates  back  to  the  time  of  the  death.  FomUt  y. 
Bates.  {by\  Cur.  adxu  vmlL 

Pollock  C.  B.,  delivered  judgment.  We  think  the  rale 
for  a  new  trial  ought  to  be  made  absolute.  It  may  be  as  weD 
to  state  the  grounds  on  which  we  grant  the  rule,  hut,  as  there 
is  to  be  a  new  trials  without  entering  very  particularly  into  the 
matters  that  may  be  hereaft^  brought  before  us,  if  the  parties 
are  so  minded. 

[His  Lordship  then  stated  the  facts  of  the  case,  after  vriiich  hs 
.proceeded  as  follows :]  -^Two  questions  arose  at  the  triid:  one 
was,  whether  the  defendant,  who  had  delivered  back  the  gooda 
he  had  taken,  with  a  shilling  damages,  and  pleaded  it, — to 
.which  there  was  a  demurrer,  upon  which  the  Court  gave  judg- 
.ment  in  his  favour  (c), — was  liable  in  detinue  for  the  other  half, 
which  Goddard  ha^  obtained  We  are  of  opinion  that  he  wai 
-not ;  for  he  did  not  detain  the  goods  agunst  the  plaintiflh ;  and 
at  the  time  that  he  had  them  in  his  possession,  the  plaintiffs  had 
no  authority,  either  to  demand  or  to  receive  them.  Whatever 
other  claim  could  be  made  agiunst  him,  he  could  not  be  aoed  ia 
<[etinue  by  the  plaintiffs  for  detaining  goods  which,  as  against 
them,  he  really  never  detained. 

The  other  question  was  with  respect  to  money  had  and  re- 
ceived ;  but,  inasmuch  as  the  defendant  and  the  deceased  had 
the  money  standing  in  their  joint  names,  we  are  of  oiunion,  tkai 
Ahe  legal  right  to  the  money  was  in  the  defendant,  as  the  sur- 
vivor; and  although  he  may  be  responsible  in  a  Court  of  £quity, 
as  a  trustee,  to  make  such  a  disposal  of  the  property,  as  would 
result  from  the  trust  with  which  he  was  clothed,  we  are  of 
opinion  that  the  administrator  could  not  maintain  against  him 
an  action  for  money  had  and  received. 

Bute  absolute  for  a  new  trial. 

Attorneys,  Cros^Id —  Crorry. 


(a)  2  Yez.  431 


(h)  12M.&W.226. 


(c)  S  £zch.  169. 
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MEYNELL  v.  BONE,  (a  ) 

Coram  PoLLOCK  C.  B.,  Aldebson  B.,  Platt  B.,  «mI 

Mabtik  B.  r     ^  ,, 

1  HE  declaration  was  on  a  proiniflBorj  note  payable  to  plain-  Tl»«  defaidAni 
tiff.    Plea,  that  before  the  making  of  the  note,  the  plaintiff  parole  eri- 
lent  to  the  defendant  25L  for  the  purpose,  ae  the  plaintiff  then  ^^itt  ^a 
well  knew,  of  the  defendant  betting,  and  to  enable  him  to  bet  written  doca- 
therewith   on  a  horse-race,   then  about  to  come  off  and  be  S^acdoTis^ 
gamed  and  for  no  other  purpose,  as  the  pluntiff  then  also  well  ^^?^>  "^. 
knew;  and  the  defendant  afterwards  made  the  said  note,  and  eTideiice,witii- 
delivcred  the  same  to  the  plaintiff,  to  secure  to  the  pluntiff  «»*  giriog  no- 

,  *  tioe  to  pFodnce 

the  repayment  of  the  said  sum  so  lent,  contrary  to  the  form  of  it 
the  statute  in  such  case  made  and  provided ;  and  there  never  JJ^^^^^J^. 
was  any  other  consideration  or  value  for  the  making  of  the  race  may  be 
said  note.  Tecorered. 

Issue  thereon. 

At  the  trial  before  Alderson  B.,  during  the  sittings  in  Easter 
Term,  at  Westminster,  the  defendant  proved  the  loan  and  the 
betting,  and  swore  that  the  note  was  given  for  that  purpose, 
and  that  it  was  the  only  note  he  had  ever  ^ven  to  the  plaintiff. 
The  note  was  not  in  evidence,  nor  had  notice  to  produce  it 
been  given.  The  plaintiff's  counsel  objected  to  the  defendant's 
speaking  of  a  note  without  its  production,  or  without  laying  a 
foundation  for  the  admission  of  secondary  evidence.  The 
learned  Judge  reserved  the  point,  and  the  jury  found  a  verdict 
for  the  defendant. 

A  rule  was  subsequently  obtained  to  set  aside  the  verdict,  ' 
and  enter  it  for  the  plaintiff,  or  to  enter  up  judgment  nan  ob* 
Mante  veredicto. 

As  no  counsel  appeared  to  show  cause,  the  Court  called  on  Mo^  4. 
Mr.  DeigJUon  to  support  the  rule.  The  defendant  cannot  give 
parole  evidence  of  a  document,  unless  he  produces  it  or  accounts 
for  its  absence  so  as  to  give  secondary  evidence  of  its  contents. 
Though  he  may  have  given  only  one  note,  it  is  begging  the 
question  to  say  that  that  note  is  necessarily  the  one  on  which 
the  action  is  brought.  It  is  frequently  a  difficult  question  to 
determine  whether  a  document  amounts  to  a  note  or  a  bill ;  and 
unless  the  document  is  produced,  the  Court  is  unable  to  judge 
of  its  nature.  Dtcyer  v«  ColHns  (A)  is  a  similar  case  to  the 
present.  [Alderson  B.  The  defendant  ought  to  have  said,  on 
the  betting  transaction,  he  gave  a  piece  of  paper,  with  writing 

(a)  Reported  by  Douglas  Brown,  Esq.  (6)  7  Exch.  689. 
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upon  it,  and  he  might  have  added,  he  never  gave  more  than  one 
note  to  the  plaintiff.] 

P0I4LOCK  C.  B.     The  Court  ia  of  opiiuon,  that  the  rule  to 
enter  the  verdict  for  the  plwitiff  should  be  absolute. 

'  Mr.  Pearson  applied  for  leave  to  show  cause  on  aiEdaTits 
accounting  for  the  non-delivery  of  his  brief.  \Alderwn,  K 
There  is  no  use  in  doing  so.  There  is  no  doubt  about  the 
point,  when  the  defendant's  answer  is  put  in  the  proper  fonD. 
He  should  have  said  that  he  gave  a  piece  of  paper  in  respect  of 
the  betting  transaction.]  That  answer,  coupled  with  tbe 
statement  that  the  witness  had  never  given  more  than  one  note 
to  the  plaintiff,  would  have  been  evidence  from  which  the  jury 
tnight  have  drawn  the  conclusion  that  the  piece  of  paper  and 
the  note  were  the  same  thing.  {^Martin  B.  The  plea  is  as 
bad  as  it  can  be ;  it  is  not  illegal  to  lend  money  to  bet  on  a 
horse-race.]     Then  the  case  must  be  given  up. 

Bule  absolute. 
'    Attorneys,  (Toren  —  Nash* 


KxCBXQDKB. 

To  an  action 
OD  a  covenant 
in  a  lease  to 
pay  tlie  rent 
reserved,  qnar- 
terly,  it  is  no 
answer,  that 
the  defendant 
was  on  the  de- 
mised pred^ises 
on  the  quarter 
day,  rewiy  to 
pay  the  lessor, 
bat  that  the 
latter  did  not 
come  to  receive 
it. 


HALDANE  v.  JOHNSON,  (a) 
,  Coram  FoLi^ocK  B.,  Parke  B.,  Platt  B.,  and  Mabtik  B» 

X  HE  declaration  stated  that  the  plaintiff,  by  deed,  let  to  the 
defendant  a4iouse  situate,  &c,  to  hold  for  fourteen  years,  irom 
the  25th  December,  1846,  at  the  annual  rent  of  105/.,  payable 
quarterly,  on  the  25th  March,  &c.  \  that  the  defendant  '^cotc- 
nanted  with  the  plaintiff  that  he  would  pay  the  plaintiff  the 
said  rent  at  the  said  respective  days  and  times,  and  in  manner 
aforesaid."  Breach,  non-payment  of  a  quarter's  rent,  due  the 
25th  December,  1852. 

Plea,  that  upon  Christmas  day,  1852,  being  the  quarter  daj 
on  which,  &c.,  the  defendant  was  at  and  upon  the  said  demised 
house  and  premises  by  the  space  of  one  half  hour  before  the 
setting  of  the  sun  on  the  said  day,  the  same  being  a  sufficient 
time  before  sunset  to  allow  of  the  counting  before  sunset  of  the 
money  hereinafter  mentioned,  and  the  defendant  continued  there 
from  the  said  time,  until  at  and  after  the  setting  of  the  sun  on 
the  said  day ;  he  being,  during  all  the  time  last  aforesaid*  ready 
and  willing  to  pay  the  sum  of  26/.  5s.,  being  the  amount  of  the 
eaid  rent  in  respect  of  the  said  demised  house  and  premisefl  so 
then  due  and  payable  from  the  defendant  to  the  plaintiff  ss 

(a)  Reported  by  P.  B.  Maxwell,  Esq. 
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(b)  Brownlow,  2nd  Part,  p.  273.  (g)  1  Ld.  Rajm.  639. 

(c)  Vol.  3.  p.  235.  7th  ed.  (h)  Sir  T.  Rajm.  418. 
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aforesaid,  if  the  plaintiff  had  been  minded  to  take  and  accept  .  ^^^^'  , 
the  same;  but  neither  the  plaintiff  nor  any  other  person  on  his  Hau>anb 
behalf  came  there  or  was  ready  there  to  receive  the  same,  and 
that  from  the  said  Christmas  day  hitherto,  the  defendant  has  been 
and  still  is  ready  and  willing  to  pay  to  the  plaintiff  the  said  sum 
of  26L  5s. ;  and  he  now  brings  the  same  into  Court,  &c. 

Demurrer  and  joinder* 

Mr.  J.  S,  fFilles,  in  support  of  the  demurrer,  was  stopped  by 
the  Court* 

Mr.  M.  Smith,  The  covenant  sued  upon  is  not  to  pay  a  sum 
in  gross,  but  to  pay  '*  the  said  rent ...  in  manner  aforesaid.** 
But "  rent  reserved,  payable  yearly,  is  to  be  paid  on  the  land''(a); 
and  the  defendant  shows  that  he  was  ready  and  willing  to  pay  it 
there,  if  the  plaintiff  had  applied  for  it.  Independently  of  the 
covenant,  the  obligation  on  the  defendant  would  have  been  only 
to  *)ay  on  the  land ;  and  the  covenant  did  not  alter  his  liability, 
for  refers  to  the  rent  in  a  manner  which  shows  that  there  was 
no  ii  ention  to  treat  it  as  a  sum  in  gross.  It  is  said  in  Hare  v. 
Sarnh  (5),  that  '*  it  was  agreed,  that  the  covenant  ^  to  pay  rent  ac- 
cording to  the  reservation,  ^*  shall  not  alter  the  nature  of  the  rent.** 
The  plea  is  taken  from  a  precedent  in  Chitty  on  Pleading,  (c) 

The  following  authorities  were  also  referred  to  in  the  course 
of  the  argument: —  Co.  Litt.  201  b. ;  Com.  Dig.,  tit.  Pleader, 
2y.  14.;  Sheppard's  Touchst.  535.;  Rowey.  Young {(£)\  John^ 
son  V.  Clay  {e\  PooU  v.  Tumbridge,  (J) 

Mr.  J.  S.  Willea  in  reply.  If  there  had  been  no  covenant  to 
pay  the  rent,  the  plea  might,  perhaps,  have  been  good,  although  it 
itf  not  exactly,  as  asserted  on  the  other  side,  like  the  plea  in  Chitty 
on  Pleading.  But  the  covenant  created  a  distinct  personal 
obligation  to  pay  the  rent,  and  gave  a  personal  remedy  against 
the  covenantor,  wholly  independent  of  his  common  law  remedy 
for  the  recovery  of  his  rent.  [Bro.  Ab.  "  Tender,'*  pL  22., 
Rowe  V.  Young,  Home  v.  Lewin  (^),  Crouche  v.  Fastolfe  (A),  and 
Cok  V.  tValton  (t),  were  cited.]  Cttr.  adv,  vuU* 

On  a  subsequent  day,  the  judgment  of  the  Court  was  deli- 
vered by 

Martix  B.  His  Lordship,  having  stated  the  pleadings,  pro« 
needed  as  follows : — We  are  of  opinion  that  the  plea  is  bad. 
!;>everal  authorities  were  cited  by  the  counsel  for  the  defendant, 
)ut  none  of  them  support  the  position  which  it  was  necessary 
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^^^'  .      to  establishj — that  where  a  lessee  covenants  to  pay  rent,  and  no 
particular  place  for  payment  is  mentioned  in  the  deed,  the  fact 
of  his  being  ready  and  willing  to  pay  the  rent  on  the  premises, 
on  the  day  when  it  fell  due,  is  either  a  performance  of  the  cove- 
nant or  an  answer  to  an  action  upon  it,  if  no  demand  has  been 
made.     Several  passages  were  cited  from  Coke  upon  Littktoo; 
but  they  all  have  reference  to  conditions.    Ko  doubt,  at  common 
law,  in  order  to  entitle  the  lessor  to  re-enter  and  avoid  the 
estate  for  forfeiture  by  breach  of  the  condition  for  the  payment 
of  rent,  it  is  incumbent  on  the  lessor  to  demand  the  rent  on  the 
land,  and  on  the  day  when  it  becomes  due,  a  sufficient  time  be- 
fore sunset  to  enable  the  tenant  to  'pay  it.     This  is  distinctly 
laid  down  in  Co.  Litt.  201.  b.;  and  the  statute  4  O.  2.  c.  28., 
as  well  as  the  recent  Common  Law  Procedure  Act,  proceeded 
on  the  ground,   that   such  was  the  common  law.    We  are, 
however,  clearly  of  opinion,  that  a  covenant  for  the  payment 
of  rent,  such  as  is  averred  in  the  present  case,  is  an  obligation 
of  a  character  entirely  different  from,  and  not  at  all  go?enied 
by,  the  rules  of  law  applicable  to  conditions  and   forfeitoies. 
The  plea  now  in  question  is  the  same  as  the  plea  in  Crouehe 
V.  Fastolft  (a),  which  was  cited  during  the  argument.     Tbe 
action  there  was  in  debt,  while  in  the  present  case  it  is  on  a 
covenant  to  pay  at  the  time  and  manner  reserved,  no  place 
for  payment  being  mentioned.    The  case  of  Buskin  v«  Edamndit 
twice  mentioned  in  Cro.  Eliz.,  firet  in  the  King^s  Bendi,  41d., 
and  again  in  Error,  535.,  was  also  cited.     It  is  badly  reported; 
and  the  distinction  between  an  action  for  rent,  and  the  right  d 
entry  for  condition  broken,  does  not  seem  to  have  been  adverted 
to.    It  also,  was  an  action  of  debt  for  rent,  and  not  on  covenant 
for  non-payment  of  it«     Two  other  authorities,  however,  were 
referred  to,  Rome  v.  Young  (A),  in  the  House  of  Lords,  and  the 
judgment  of  the  Judges  there,  and  Poole  v.   Tumbridgt{c\ 
—  which,   in  our  opinion,  clearly  show   that  the  plea  is  bad. 
The  covenant  is  a  covenant  to  pay  a  sum  of  money  to  the  lessor 
upon  a  particular  day,  no  place  being  mentioned  for  payment, 
either  expressly  or  by  implication.     In  such  a  case,  it  is  clearly 
laid  down,  in  both  the  above  cases,  that  it  is  the  duty  of  the 
covenantor  to  seek  out  on  the  appointed  day  the  person  to  be 
paid,  and  tender  the  money ;  and  in  Poole  v.  Tumbriige  it  i^ 
stated  by  Parke  B.,  as  the  ^conclusion  from  the  authoritied,  that 
**  nothing  can  discharge  a  covenant  to  pay  on  a  certain  day  bat 
actual  tender  or  payment  on  thiit  day,  although,  if  the  partj 
afterwards  choose  to  receive  the  money,"  it  is  a  payment  to 

(«)  Sir  T.  Raymond,  418.  (c)  2  M.  &.  W.  2i3. 

ib)  2  B,  &  B.  165  ;  234, 
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be  "  pleaded  in  the  waj  of  accord  and  satisfaction."  This  is 
in  exact  conformity  with  the  rule  laid  down  in  Sheppard's 
Touchstone,  378.9  that  where  an  obligor  is  to  pay  a  sum  of 
money,  or  do  a  like  thing  to  the  obligee  on  a  day  certain,  but 
no  place  is  set  down  where  it  shall  be  done,  it  must  be  done  to 
the  person  of  the  obligee,  wheresoever  he  may  be,  if  he  be 
infra  quatuor  matia.  No  precedent  was  cited  for  such  a  plea 
in  an  action  on  covenant,  and  we  are  satisfied  that  none  exists, 
or  it  would  have  been  discovered  in  the  investigation  made  in 
the  case  of  Rawe  v.  Young.  In  Com.  Dig.  tit.  Pleader,  page 
242.,  the  plea  seems  to  be  approved  of  in  the  action  of  debt, 
but  nothing  of  the  kind  is  anywhere  found  in  regard  to  the  ac- 
tion of  covenant.  2  Y.  14.  On  the  contrary,  there  is  a  passage 
which  seems  to  show  that  a  subsequent  levy  by  distress  is  not 
a  good  answer  to  the  action  on  covenant  for  rent,  ''for,^  it  is 
said,  **  this  admits  the  rent  not  paid  at  the  day." 

We  are,  therefore,  of  opinion,  that  a  covenant  for  the  pay* 
ment  of  rent,  at  the  time  and  manner  reserved,  when  no  par- 
ticular place  is  mentioned,  is  analogous  to  a  covenant  to  pay  a 
certain  sum  of  money  in  gross,  on  a  day  certain;  in  which  case 
It  is  incumbent  upon  the  covenantor  to  seek  out  the  person  to 
be  p^,  and  to  tender  the  money,  for  the  simple  reason  that, 
he  has  contracted  so  to  do. 

Our  judgment  upon  the  main  question  being  for  the  plaintiff, 
it  is  unnecessary  to  advert  to  the  technical  point  which  was  raised. 

Judgment  for  the  plaintiff 

Attorneys,  Norcutt;  —  SiroughilL 
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GIBBS  V.  FREMONT,  (a) 


ExCBBQUfiR. 

June  6. 

Coram.    PoLLOCK    C.  B.,   Alderson   B.,    Platt    B.,   and  ^,  •^'^^  *• 

• ,  T>  The  contract, 

MABTIK  B.  .  which adrawer 

rp  of  a  bill  of  ez- 

1  HIS  was  an  action  upon  a  bill  of  exchange,  dated  March  18,  change  entera 
1847,  and  drawn,  at  Ciudad  de  los  Angeles,  California,  by  i?ramentiV"' 
the  defendant,  the  Governor  of  California,  upon  the  Hon.  James  J**  A°  ®°°"" 
Buchanan,  Secretary  of  State  of  the  United  States,  Washington,  the  payee  will 
The   bill  required   the  latter,  at  ten  days*   sight,  to   pay  to  g^y^*™^^ 
F.  Huttmann,  or  order,  6000  hard  dollars ;  and,  after  several  drawee  wiu 
indorsements,  it  was  ultimately  indorsed  to  the  plaintiff.  S?Jexpi«t?on* 

Upon  the  trial  before  Alderson  B.,  at  the  Middlesex  sittings,  of  that  time; 
in  Easter  Term,  it  appeared  that  the  bill  had  been  dishonoured  "^tg,  ^^^  ^J^ 

(a)  Reported  by  P.  B.  Maxwell,  Esq.  d«weV  wUl, 

upon  notice  of  the  defaalt  given  by  the  holder,  pay  the  amount  with — where  no  rate  of  interest  is 
specified — ^lawfal  interest    That  lawful  interest  is  that  of  the  place  where  the  bill  is  drawn. 
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^^^'  .  by  the  American  Goyemment;  and  the  only  question  in  d»- 
pate  was,  as  to  the  rate  of  interest  which  was  reooyenble  is 
damages.  For  the  plaintiff,  Califomian  interest  was  churned, 
which  was  proved  to  be  25  per  cent;  while  it  was  contended, 
on  behalf  of  the  defendant,  that  as  the  bill  was  made  psyabk 
at  Washington,  6  per  cent,  only,  the  rate  of  interest  in  that  dty, 
could  be  recovered.  The  verdict  was  taken  for  the  lower  rate,  bat 
leave  was  given  to  the  plaintiff  to  move  to  increase  the  damages 
by  19  per  cent,  per  annum  interest  on  the  amount  of  the  bill 

The  Attomey^General  (Sir  A.  J.  E.  Coekbum)  haybg 
obtained  a  rule  accordingly, 

Mr.  BotnU  and  Mr.  Aspland  showed  cause.  The  plaintiff 
can  only  recover  Washington  interest ;  for  the  cause  of  actioo 
arose  there.  The  money  was  to  be  paid  there.  Whether  the 
payee  was  there  or  not  at  the  time  when  the  bill  fell  doe  i> 
immaterial ;  if  he  was  not,  it  must  be  taken  that  he  bad  an 
agent  there.  It  is  true  the  contract  was  made  at  California, 
but  it  was  a  contract  to  pay  at  Washington ;  and  the  fer  to' 
solutionis  must  determine  the  amount  of  damages.  Season  and 
convenience  are  in  favour  of  this  rule.  It  is  to  be  borne 
in  mind  that  interest  is  not  made  payable  by  the  bill  It 
forms,  therefore,  no  port  of  the  contract;  and  the  rate  of 
interest  at  the  place  where  the  contract  was  entered  into  i^ 
consequently,  immaterial.  The  Interest  is  only  recoverable  as 
damages  for  the  breach  of  the  contract,  and  it  roust  be  mea* 
sured  by  the  rate  prevalent  in  the  place  where  the  contract  i^ 
broken ;  that  is,  where  the  cause  of  action  arose.  Bot  the 
cause  of  action  arose  as  soon  as  —  and  was,  therefore,  complete 
where — notice  of  dishonour  was  ^ven :  fFhitehead  v.  WaJhn.(a) 
It  is  said  that  in  Cougan  v.  Banks  {h\  which  was  an  actioo 
on  a  bill  drawn  in  Bermuda  on  England,  7^  per  cent,  the 
Bermuda  rate  of  interest,  was  recovered ;  but  it  appears,  from 
the  judgment  roll,  that  the  declaration  in  that  case  claimed  that 
amount  specially,  as  damages  for  reasonable  and  customar; 
charges  incurred.  [The  cases  o£  Scqfield  v.  Day{e)  and 
Cooper  V.  Waldegrave{d)  were  cited.] 

Mr.  Bramtceil  and  Mr.  ^Filles  in  support  of  the  rule.  The 
argument  on  the  other  side  would  be  well  founded,  if  the 
defendant  was  the  acceptor  of  the  bill  instead  of  being  the 
drawer.  In  that  case,  it  is  admitted,  the  lex  loci  sdutimi 
would  apply.  But  it  is  no  pan  of  the  drawer*s  contract  that  he 
will  pay  at  the  place  mentioned  for  payment,  if  the  acceptor 
fail  to  meet  the  bill.     He  contracts,  in  that  event,  to  pay  gen^ 

(«)  »  M.  &  W.  506.  (c)  Rox.  on  Bnis,  398. 

(d)  Chitty  on  Bills,  683,  (</)  2  Beav.  282. 
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rally.     This  is  a  question  of  the  kw-merchant;  and  a  ruling      ,  ^^^' 
principle  throughout  that  law  is,  general  convenience  in  the 
ordinary  course  of  transactions.     If  a  bill,  drawn  at  Cadiz  on 
London,  were  dishonoured,  no  action  would,  in  general,  be 
brought  in  the  latter  place,  but  the  bill  would  be  returned  to 
Cadiz,  and  the  drawer  would  be  sued  there.     This  would  be 
the  ordinary  course  of  business;  and  it  points  clearly  to  the 
law  of  the  country  where  the  bill  was  drawn  as  governing  the 
remedy,  and,  as  part  of  that,  the  amount  of  damages  recover- 
able.  Convenience  alone  would  require  that  these  should  be  mea- 
sured by  the  rate  allowed  in  the  country  of  the  tribunal.     The 
case  of  Cougan  v.  Banks  {a)  is  decisive  upon  the  point     In 
Story  on  the  Conflict  of  Laws,  §  314.,  it  is  said  that  the  lex  loci 
contracius  is  to  govern  the  rate  of  interest  recoverable.     **  The 
drawer,**  the  same  author  adds,  **  is  liable  on  the  bill  according 
to  the  law  of  the  place  where  the  bill  was  drawn ;  and  the  suc- 
cessive indorsers  are  liable  on  the  bill  according  to  the  law  of  the 
place  of  their  indorsement,  every  indorsement  being  treated  as  a 
new  and  substantive  contract.     [Alderson  B.     The  transaction 
amounts  to  this :  Fremont,  in  California,  owes  money  there ; 
and  he  asks  his  creditor  for  time  to  get  a  person  in  Washington 
to  pay  him  the  amount,  with  Washington  interest  —  undertaking 
that,  if  he  cannot  get  the  person  to  pay  it  accordingly,  he, 
Fremont,  will  pay  the  debt.     The  creditor  agrees,  but  Fremont 
fails  in  procuring  such  person;  consequently,  he  is  bound  to 
pay  the  debt,  and  to  pay  damages  at  the  rate  of  the  place 
where  the  debt  was  contracted,  that  is,  California.]     Precisely ; 
Com.  Dig.  tit  Chancery,  Interest  for  Money  (3.  s.  1.).      The 
defendant   would  have  been  discharged  if  tlie  other  person 
had  paid  at  Washington.     \Alderson  B.     The  contract  which 
IB  governed   by  the   lex  loci  contractus  is,   in   truth,   a  dif- 
ferent contract.]     Mr.  Justice  Story,  in  the  315th  section  of 
the  work  already  quoted,  says,  **  The  drawer  and  indorsers  do 
not  contract  to  pay  the  money  in  the  foreign  place  on  which 
the  bill  is  drawn,  but  only  to  guarantee  its  acceptance  and 
payment  in  that  place  by  the  drawee ;  and,  in  default  of  such 
payment,  they  agree,  upon  due  notice,  to  reimburse  the  holder 
hi  principal  and  damages,  at  the  place  where  they  respectively 
entered  into  the  contract"    If,  in  the  case  already  supposed,  of  a 
bill  drawn  at  Cadiz  on  London,  the  holder,  instead  of  returning 
the  bill  to  Cadiz,  were  to  redraw,  as  he  might  do,  he  would  be 
entitled  to  include  in  the  redraft,  or  '^  retraite,^  as  it  is  called  in 
^e  French  code  (A),  with  re-exchange,  which  would  include  the 

(a)  Chitty  on  Bills,  683. 

(h)  Code  de  Commerce,  §  xiii.,  Du  R^chnnge. 
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^^^^'  .  expense  and  interest  at  the  rate  of  the  pbice  where  tlie  bill  was 
drawn,  or  where  it  was  indorsed,  as  the  case  might  be.  [^Gibb 
T.  Mather  (a),  Rothschild  v.  Currie  {b)y  Allan  v.  Campbell  (e), 
Trimbey  v.  Vignier  {d)^  and  Story  on  Bills,  §  153.,  were  alluded 
to  in  the  course  of  the  argument.]  Cur.  adv.  vulL 

The  following  judgment  of  the  Court  was,  on  a  sabaeqaent 
day,  delivered  by 

Alderson  B.  The  general  rule  is,  that  the  lex  loci 
contractus  is  to  govern  in  the  construction  of  the  instru- 
ment; but  that  applies  only  when  the  contract  Is  express. 
In  that  case  the  express  terms  must  be  construed  according 
to  the  law  of  the  place  in  which  it  is  framed.  Now,  a  bill, 
drawn  on  a  third  person  in  discharge  of  a  present  debt,  is, 
in  truth,  an  offer  by  the  drawer  that,  if  the  payee  will  gire 
time  for  payment,  he  will  give  an  order  on  the  acceptor 
to  pay  a  given  sum  at  a  given  time  and  place.  The  payee 
agrees  to  accept  this  order,  and  to  give  the  time,  with  a  pro- 
viso that  if  the  acceptor  does  not  pay,  and  the  payee,  or  the 
holder  of'  the  bill,  gives  notice  to  the  drawer  of  that  default, 
the  drawer  shall  pay  him  the  amount  specified  in  the  bill,  with 
lawful  interest.  This  is  then  the  contract  between  the  parties: 
if  the  interest  be  expressly,  or  by  necessary  implication,  sped- 
fied  on  the  face  of  the  bill,  then  the  interest  is  governed  by  the 
terms  of  the  contract  itself;  but  if  not,  it  seems  to  follow  that 
the  rate  of  interest  must  be  that  of  the  place  where  the  contract 
is  made,  just  as  the  notice  of  dishonour  must  be  governed, 
Rothschild  V.  Currie.  A  bill  drawn  at  A.,  primd  fade  bears 
interest  as  a  debt  at  A.  would,  if  nothing  else  appeared  ;  but,  if 
that  bill  be  endorsed  at  B.,  the  indorser  is  a  new  drawer;  and 
it  may  be  a  question  whether  this  indorsement  is  a  new  drawing 
of  a  bill  at  B.,  or  only  a  new  drawing  of  the  same  bill — that  is, 
a  bill  expressly  made  at  A.  In  the  former  case,  it  would  cany 
interest  at  the  rate  current  at  B.,  in  the  latter,  at  the  rate  at 
A.  On  this  subject  we  find  a  difference  dl  opinion  in  the 
books — Mr.  Justice  Story y  in  his  Conflict  of  Laws,  section 
314.,  maintaining  the  former,  and  Pardessus,  vol.  v.  p.  305., 
maintaining  the  latter  opinion.  But  this  case  is  a  contnct  at 
San  Francisco,  by  which  the  defendant  there  offers  to  pay  to 
the  payee,  in  discharge  of  a  debt  due  there^  the  payment  at 
Washington  by  the  acceptor  of  a  given  sum.  That  sum  is  not 
paid ;  the  defendant's  original  liability  then  revives  on  notice  of 
dishonour  duly  given  to  him.     The  defendant  then  becomes 

(a)  8  Bing.  214.  (c)  6  Moo.  P.  C.  320. 

(ft)  1  Q.  B.  48.  (d)  1  Bing.  N.  C.  151. 
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liable  to  pay,  aa  he  was  liable  at  the  first.     At  first,  he  ought 
clearly  to  have  paid  the  money  at  San  Francisco;  and  if  he 
did  not,  he  would  have  been  liable  to  pay  interest  at  the  usual 
rate  in  California,  for  a  period  as  long  as  the  debt  remained 
unpaid.     That  is  the  amount  which  he  ought  to  pay  now. 
This  point  was  expressly  ruled  in  Alien  v.  Kemble  {a) ;   it  is 
also  80  ruled  in  Couffan  v.  Banks.  (A)    This  question  is  not  to  be 
left  to  the  jury,  for  it  depends  on  the  rule  of  law.     What  is 
the  amount  of  interest  at  each  place  is  to  be  so  left,  so  is  the 
question  whether  any  damage  has  been  sustained  in  payment 
of  interest  at  all ;  for  these  are  questions  of  fact.     The  jury 
have  found  that  interest  was  due,  and  that  there  was  damage 
which  ought  to  be  recovered  in  the  shape  of  interest    They  also 
have  found  what  the  usual  rate  of  such  interest  is  at  Washington, 
and  what  the  usual  rate  of  such  interest  is  in  California ;  but 
which  rate  is  to  be  adopted  by  them  is,  we  think,  a  question 
purely  of  law,  for  the  direction  of  the  judge  to  the  jury.     We 
think  the  direction  in  this  case  should  hare  been,  that  the 
California  rate  of  interest  should  be  adopted,  inasmuch  as,  the 
contract  was  made  in  California ;   and  therefore  this  rule  must 
be  absolute  to  enter  the  verdict  for  the  plaintiff,  with  nine- 
teen per  cent  additional  interest  to  the  six  per  cent  already 
allowed. 

Rule  absolute. 
Attorneys :   Tatham,  Upton,  §•  Co. ;  —  Lawford  §•  Co. 

(a)  6  Moo.  P.  a  214.  (6)  Chitty  on  BiU«,  683. 
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The 


PLACE  V.  POTTS  AND  ANOTHER,  (c) 

Coram  Pollock  C.  B.,  Parke  B.,  Platt  B., 

and  Martin  B.  Exchicqcbi, 

AprU  27. 

declaration  stated  that  the  defendants  were  summoned  T®  *  ^®!^'^" 
to  answer,  &c.,  **  for  that  the  defendants  are  indebted  to  the  defendants 
plamtifffor  freight  for  the  conveyance  by  the  plaintiff  for  the  P^?J^  ?**^' 

j*_  °,  •'  .^r  bad  been  byp9- 

defendants,  at  their  request,  of  goods  in  the  ship  *  Brilliant,'  thecated  bj 
•nd  the  plaintiff  claims  551/.  U.  Sd,"  Z  M^* 

Plea.  As  to  the  sum  of  386/.  lis,  9rf.  parcel,  &c.,  that  the  after  the  com- 
freight  had  been,    together  with  the  ship,   hypothecated  at  SrsT"""'  "*' 


(c)  Reported  by  P.  B.  Maxwell,  Esq. 


salt,  pro- 
ceedings bad 
been  taken 
under  the  hot- 
lomry  bond  in  the  Court  of  Admiralty,  and  that  the  defendant,  in  obedience  to  a  monition,  bad 
^d  the  amount  into  that  Court    BWo,  a  good  plea  to  the  further  maintenance  of  the  action, 
^declaration  stated,  that  the  defendant  was  indebted  for  flight,  and  that  the  plaintiff  claimed 
*^    HeU  bad  in  substance,  because  it  did  not  state  whether  the  debt  was  of  money  or  other  > 
vue,  nor  whether  it  was  payable  at  the  time  of  action  brought 
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,  ^^^^'  .      Quebec  to  one  Symes,  by  the  master,  by  bottomry  bond  [wlaA 

Placb        was  set  out],  to  secure  262/.,  and  interest,  amounting  together 

P<Mrn        ^  288/. ;  that  the  ship  afterwards  completed  her  voyage,  the 

AMD  AxoTBBB.  goods  wcrc  delivered,  and  the  freight  earned,  to  the  amount  (^ 

386/.,  but  that  the  debt  was«ot  paid ;  that  by  reason  of  the  non- 
payment of  the  same,  the  eaid  Symes,  in  due  form  of  law,  after 
the  commencement  of  this  action,  took  proceedings  in  the  Coart 
of  Admiralty  of  England  agunst  the  ship  and  freight,  to  re- 
cover payment  of  the  said  sum ;  that  afterwards  a  monition  and 
process  issued  out  of  the  said  Court,  commanding  the  plaintiff 
and  Thomas  Fordyce  to  bring  into  the  registry  of  the  saici 
Court  the  sum  of  157/.  6s.  6d.,  the  balance  of  proceeds  tamng 
from  the  sale  of  the  wreck  and  stores  of  the  said  ship,  to  ainde 
the  judgment  of  the  said  Court  concerning  the  said  bottamir 
bond,  or  to  appear  before  the  Judge  of  the  aaid  Court,  or  his  snr- 
xogate,  to  an  action  to  be  entered  on  behalf  of  the  lawf  ully-con- 
stituted  attorney  of  Symes,  against  the  said  balance  of  proceeds 
and  freight,  in  req>ect  of  the  said  bottomry  bond,  and  give 
bail  to  answer  such  action,  so  far  as  r^ards  such  balance  of 
proceeds,  or  to  appear  and  show  cause  condudent  in  law  why 
they  should  not  bring  the  said  sum  into  the  said  registry,  or 
why  they  should  not  give  such  bul,  and  further  do  and  receive 
as  unto  law  and  justice  should  appertain,  under  pain  of  the  law 
and  contempt  thereof;  and  further  citing  the  defendants  on  or 
before  the  said  day  to  bring  into  the  said  re^try  the  aforesaid 
money,  due  for  the  said  freight  so  earned  as  aforesaid,  to  abide 
the  judgment  of  the  said  Court  concerning  the  said  bottomry 
bond,  together  with  an  account  of  the  said  freight  duly  verified, 
or  appear  before  the  Judge  of  the  said  Court  or  his  surrogate, 
and  show  cause  concludent  in  law  why  they  should  not  bring 
such  sum  into  the  said  registry,  and  further  to  do  and  receive  as 
unto  law  and  justice  should  appertain,  under  pain  of  the  lav 
and  contempt  thereof;  and  that  they  should  duly  certify  to  Her 
Majesty's  aforesaid  Judge,  or  his  surrogate,  what  they  should 
do  in  the  premises,  together  with  the  said  monition.  The  plea 
then  stated,  that  the  defendants  were  accordingly,  after  the 
commencement  of  this  suit,  monished  and  cited  by  the  sud 
monition  or  process  as  therein  mentioned ;  that  the  defendants 
being  unable  to  show,  and  there  not  Iieing  any  good  or  suffi- 
cient cause  concludent  in  law  why  they  should  not  bring  the 
Biud  sum  due  for  freight  in  the  said  registry  as  required  by  the 
said  monition  and  process,  they,  the  defendants,  did,  in  obe- 
dience thereto,  after  the  commencement  of  this  action,  pay  and 
were  forced  and  compelled  to  pay  into  the  registry  of  the  said 
Court,  the  said  sum  of  386/.  1 7s.  9d.,  parcel,  &c,  due  for  the 
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Bald  freight,  the  same  being  the  whole  amount  of  the  money      >  ^^^'  , 
which  ever  became  due  and  payable  for  and  in  respect  of  the        Place 
said  freight,  to  abide  the  judgment  of  the  said  Court  concern-        p<^s 
ing  the  said  bottomry  bond,  together  with  an  account  of  the  and  Amothsb, 
said  freight  duly  verified. 

Demurrer  and  joinder. 

Mr.  C  E.  Pollock  in  support  of  the  demurrer.  Before  dis- 
cussing the  validity  of  the  plea,  it  is  necessary  to  dispose  of  the 
objection  which  will  probably  be  made  to  the  declaration,  that 
it  does  not  aver  that  any  money  is  payable  by  the  defendants 
to  the  plaintiff.  It  is  true,  it  merely  states,  that  the  defendants 
were  indebted  to  the  plaintiff;  but  the  subsequent  demand  of  a 
specific  sum  shows  sufiiciently  that  that  is  the  debt  \Parke  B. 
*^  Indebted,"  may  mean  **  indebted  in  a  sum  payable  infuturoy^ 
The  old  common  count  for  goods  sold  and  delivered  merely 
alleged  that  the  defendant  was  indebted  in  such  a  sum  for  the 
goods,  without  alleging  that  the  money  was  to  be  paid  tit  prmseniL 
[Parke  B.  But  the  count  added  a  promise  to  pay  on  request. 
Martin  B.  Suppose  this  cause  went  down  to  trial  upon  the 
plea  of  the  general  issue,  and  it  was  proved  that  the  freight 
was  only  payable  six  months  after  the  delivery  of  the  goods, 
the  plaintiff  would  succeed,  for  he  would  have  proved  that 
the  defendant  was  indebted,  although  the  debt  was  only  to 
be  paid  on  a  future  day.  Parke  B.  The  declaration  certiunly 
seems  to  me  to  be  bad,  for  it  neither  shows  whether  the  defendant 
was  indebted  in  money  or  in  goods,  nor  whether  the  debt  was 
payable  fit  pr<Bse7Ui  or  in  futuro.  Pollock  C.B.  If  the  defend- 
ant had  any  doubt  as  to  what  was  meant,  ought  he  not  to  have 
applied  to  a  Judge  at  chambers  ?]  » 

Mr.  Pollock  then  applied  to  amend  forthwith  under  the 
222nd  sect  of  the  Common  Law  Procedure  Act;  and,  Mr. 
Bramwell  consenting,  the  record  was  at  once  amended  by  in- 
troducing before  the  words  ''for  freight,"  the  words  ''for 
money  payable  by  the  defendant  to  the  plaintiff."  (a) 

Mr.  C  E.  Pollock.  The  plea  is  bad.  It  admits  that  at 
the  time  when  the  action  was  brought  the  defendant  had  no 
defence.  He  has  got  himself  into  his  present  difliculty ;  for,  if 
he  had  paid  the  plaintiff  when  he  ought,  he  would  not  have 
been  bound  to  pay  the  freight  into  the  Admiralty  Court.  The 
plea  in  effect  sets  up  as  a  defence,  that  although,  at  the  time 
when  the  action  was  commenced,  the  pliuntiff  was  entitled  to 

(a)  See  Meeui  v.  TluUuison^  anU  B.  observed :  No  order  is  necessary, 

p.  157.    A    question    arose    as    to  The  record  is  in  Court,  and  we  make 

whether  an  order  for  the  amend-  the  amendment  ourselves, 
i&ent  should  be  made,  but  Pollock  C. 
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,  ^^^'  ,      the  freight,  something  has  happened  to  displace  that  title ;  and 

Placx        that  something  is  the  suit  in  the  Court  of  Admiralty.     But,  in 

p*'*  the  first  place,  that  suit  is  in  rem  only,  and  not  fit  perMonam; 

AND  Anothbb.  and  next  it  is  not,  at  all  events,  between  the  same  parties  as  the 

present  action.  In  Harmer  t.  Bell  (a)  it  was  held  that  a  plea 
of  lis  alibi  pendens  in  personam  was  no  answer  to  a  suit  in  rem ; 
and  it  was  held  that  a  vessel  was  liable  to  make  good  the 
damage  it  had  done>  although  she  had  been  transferred  to  sa 
innocent  purchaser.  \_Pollock  C.  B.  I  was  strongly  preju- 
diced,—  and  so,  I  believe,  was  every  other  member  of  the 
Court  —  against  the  view  which  we  ultimately  adopted.  Bat 
when  we  came  to  look  into  the  authorities  and  the  reasons,  we  felt 
satisfied  we  could  not  come  to  any  other  conclusion.  I^trke  R 
That  case  decided  simply  that  when  a  collision  occurs,  the  liar 
bility  attaches  to  the  ship.  It  was  the  converse  case  of  the 
present;  for  the  suit  there  was  in  rem  g  and  it  was  held,  that 
the  pending  of  an  action  in  personam  was  no  bar.  Here  the 
question  is,  whether  the  suit  in  rem  ia  a  bar  to  an  action  in 
personam.^  The  same  rule  must  apply  in  both  cases.  It  turns 
upon  the  fiict,  that  the  nature  of  the  two  suits  is  different.  The 
cases  where  pleas  of  this  kind  have  been  held  good,  are  cases 
of  foreign  attachment.  But  they  are  not  analogous.  [He  re- 
ferred to  the  judgment  of  the  Court  in  Harmer  v.  BelL] 
Foreign  attachment  is»  in  truth,  but  a  different  form  of  pro- 
ceeding between  the  same  parties,  although  the  garnishee  ia 
called  in.  \_Martin  B.  And  the  plaintiff  is  a  party  to  the 
Admiralty  suit  in  the  same  sense  as  a  garnishee  is  in  the  Lord 
Mayor's  Court]  The  plea  has  been  held  good  only  where  the 
suit  wa^  commenced  in  that  Court  before  the  action  in  which 
the  plea  was  pleaded.  [He  referred  to  Brook  ▼•  Smkk  (A), 
Pell  v.  Pell  {c\  BabingUm  v.  Babington  (cf),  Humphrey  v. 
Bams{e)t  VerraU  v.  Robinson  (/),  Webb  v.  Hurrell(g),  and 
Beeve  v.  Dalby,  (A)]  The  defendant  should  have  paid  when  he 
was  first  sued.  He  would  then  have  had  a  good  answer  in  the 
Admiralty  Court.  But  he  cannot  be  heard  in  this  Court  to 
say  that  since  the  commencement  of  this  action  he  has  been 
compelled  to  pay  the  money  into  another  Court  at  the  suit  of 
a  third  person.  [^Parke  B.  If  the  payment  of  money  into 
Court  is  pleaded  only  as  a  suspension  of  the  right  to  sue,  the 
plea  will  not  do.  His  Lordship  referred  to  Beardshaw  v.  Lard 
Londesborough.  (i)]      If  the  defendant  be  compelled  to  pay 


(a)  7  Moo.  P.  C.  282,  (f)  2  C.  M.  &  R,  495. 

(b)  1  Salk.  208.  (jg)  4  C.  B.  287. 

le)  Cro.  Eli*.  101.  (A)  2  Sim.  &  St  464. 

{d)  Cro..Eliz.  157.  (i)   2  L.  M.  &  P.  560. 
{€)  Cro.  Eliz.  691. 
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twice,  he   must  resort  to  his  audita  querela^  or  apply  to  the      ,  ^^^' 
equitable  jurisdiction  of  the  Court  Placb 

Mr.  Bramwett  (Mr.  Hindmarch  with  him),  eontrd.     The  re-  *'• 

medies  hist  suggested  presuppose  some  defect  in  the  hiw ;  but  akt^  ANonnft. 
none  exists.     The  plea  is  a  good  answer  to  the  action.     [^Parhe 
B.    If  it  be  a  plea  in  suspension,  there  is  an  end  of  the  case.] 
That  is  admitted.     The  case  of  Beardshaw  v.  Lord  Londes* 
borough  has  no  bearing  on  the  present;  for  it  turned  wholly  on 
the  construction  of  the  Winding-up  Act  (11  &  12  Vict,  c  45.)* 
The  defence  set  up  by  the  plea  would  have  been  good  if  it  had 
arisen  before  action  brought ;  and  the  fact  that  it  did  not  arise 
until  after  the  action  was  brought,  makes  no  difference.     The 
proceedings  in  the  Court  of  Admiralty,  it  is  said,  were  against 
the  ship,  and  not  against  the  defendant.     But  the  law  would  be 
in  a  most  barbarous  state  if  the  latter  had  no  defence  to  such  a 
claim  as  this,  after  he  had  paid  the  debt  into  a  court  of  competent 
jurisdiction.      The  Common  Law  Courts  take  notice  of  the 
Admiralty  jurisdiction  (Bac.  Ab.  tit.  Of  the  Court  of  Admi- 
ralty) ;  BroonCs  case  (a),  Menetone  v.  Gibbons  (ft),  Ladbrohe  y. 
Crickett  (e),  and  Benson  v.  Chapman  (d) ;  and  that  Court  will 
adjudicate  upon  the  rights  of  all  the  parties  to  the  freight  paid 
into  Court.     The  plea  is  simply  that  the  amount  demanded  has 
been  delivered  up  to  a  Court  which  has  jurisdiction  to  demand 
it;  and  that  the  defendant  is  consequently  not  liable  to  pay  it 
a  second  time. 

Mr.  C.  E.  Pollock  in  reply. 

Cur.  adv.  vult 

Parke  B.  This  was  an  action  for  freight.  The  declaration 
was  wrong  in  substance  as  it  stood,  and  was  amended  by  con* 
sent  at  the  time ;  and  then,  as  amended,  it  was  correct  accord^- 
ing  to  the  new  form.  It  was  bad  on  general  demurrer,  for  not 
complying  with  the  new  form ;  because  it  should  have  averred 
that  the  debt  was  a  money  debt,  or  that  the  debt  was  payable 
before  the  commencement  of  the  suit.  Then  there  was  a  plea 
to  which  there  was  a  demurrer.  [His  Lordship  stated  the  plea, 
and  then  proceeded.]  Whether  the  plea  be  a  good  plea  or  not, 
depends  entirely  upon  the  nature  of  the  Admiralty  proceedings, 
which  we  are  bound  by  law  to  take  notice  of ;  or,  in  other 
words,  we  must  acquaint  ourselves  with  what  the  jurisdiction 
of  the  Court  of  Admiralty  is,  by  an  application  to  the  books 
and  proper  authorities,  which  we  have  done.  If  the  effect  of 
payment  of  freight  into  Court  under  a  monition  is  merely  to 

(a)  1  Salk.  32.  (c)  2  T.  R.  649. 

(i)  3  T.  R.  267.  (rf)  8  C.  B.  Rep.  950.  064. 
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^^^'  ,      suspend  the  remedy  of  the  owner  of  the  ship  for  freight  nn* 

Pi^cK        ^^^  the  Admiralty  have  decided  the  question  of  the  bottomry 

■V^        bondy  —  when  they  would  hand  over  so  much  of  the  freight 

jarDAxoTHxa.  AS   would   be   more  than   sufficient  to  satisfy    the    bottomry 

bond,  if  it  is  good,  to  the  party  paying  it  in, — then  this  would 
be  a  plea  in  suspension  of  the  action  merely.     And  it  would  be 
bad  on  that  account,  because  there  may  be  a  plea  in  abate- 
ment, but  there  cannot  be  a  plea  in  suspension ;    and  if  the 
nature  of  the  case  is  such  as  to  make  it  right  that  the  cause  of 
action  should  be  suspended,  it  should  be  suspended  by  the  in- 
terference of  another  Court,  or  by  application  to  the  eqnitaUe 
jurisdiction  of  the  Court.    But  if  the  effect  of  paying  freight  bio 
the  Court  of  Admiralty  is,  to  enable  the  Court  of  Admiralty  to 
adjudicate  on  it — and  the  Court  of  Admiralty  have  jurisdictioii 
to  adjudicate  on  all  questions  respecting  that  freight  as  soon 
as  they  have  determined  the  question  of  the  bottomry  bond, — 
then  this  is  a  good  plea.  And  if  the  jurisdiction  of  the  Court  of 
Admiralty  enables  the  Judge  to  decide  the  claim  as  between 
the  owner  of  the  vessel  and  the  person  who  is  indebted  to  him 
for  the  freight,  or  between  the  owner  of  the  vessel  and  the 
charterer,  as  the  case  may  be ; — ^if,  m  fact,  the  question  whether 
the  freight  is  due  or  not  to  the  plaintiff  in  this  action  would  be 
adjudicated  on  in  the  course  of  the  ordinary  jurisdiction  of  the 
Court  of  Admiralty, — then  the  plea  is  a  good  plea.     We  have 
taken  an  opportunity  of  informing  ourselves,  by  inquiring  in 
the  best  quarters  on  this  subject,  what  the  jurisdiction  of  the 
Court  of  Admiralty  is ;  and  it  appears  it  is  not  a  mere  qaes* 
tion  of  practice,  but  they  hold  that  their  jurisdiction  is  to  settle 
all  questions  with  respect  to  freight.     I  have  communicated 
with  Dr.  Lushington,  the  best  authority  on  the  subject,  and 
have  obtained  his  answer;  and  there  is  also  the  case  of  *'  The 
Fortitude"  (a),  in  support  of  this  view.     It  appears  that  the 
jurisdiction  of  the  Court  of  Admiralty  is  to  decide  every  ques- 
tion respecting  the  freight,  so  that  both  the  validity  of  die  bot- 
tomry bond,  and  also  whether  the  defendant  was  bound  to  pay 
the  surplus  of  the  freight  or  not  to  the  shipowners  afterwards^ 
would  be  decided  in  that  Court. 

Therefore  the  result  is,  that  the  plea  is  a  good  plea,  and 
our  judgment  must  be  for  the  defendant.  It  is  a  plea  agiunst 
the  further  maintenance  of  the  action ;  because,  though  the  plea 
was  not  so  composed,  and  need  not  be  so  under  the  recent 
Act,  the  plea  shows  that  it  is  only  the  further  maintenance 
of  the  action  that  is  barred.  We  must  give  judgment  now 
according  to  the  substance  of  the  plea,  without  the  prayer  of 

(a)  2  Rob.  217. 
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the  party  one  way  or  the  other.     Therefore,  the  judgment  of      ,  ^^^'  . 
the  Coart  on  this  demurrer  is,  that  the  further  maintenance  of        Placb 
this  action  by  the  plaintiff*  is  barred.  p  ^' 

Judgment  for  the  defendant.       and  Anotheb. 
Attorneys,  De  Medina;  Harle. 
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LUCKIE  t;.  BUSHBT.  {d) 

Coram  JfiRYiB  C.  J.,  Maule  J.,  Cressw£LL  J.,  and 

Talfourd  J. 

Action  on  a  policy  of  marine  insurance:  declaration  in  the 
common  form,  claiming  for  a  partial  loss,  {b)    Plea.    That,  be- 
fore action,  the  proportionable  sum  which  the  defendant  was 
liable  to  pay  in  respect  of  the  said  loss  was,  by  an  agreement 
between   him  and  the  plaintiff,  settled  and  adjusted  at  a  cer- 
tsun  rate,  that  is  to  say,  the  rate  of  7/.  18#.  Ad,  per  cent.,  and 
the  amount  payable  by  the  defendant  to  the  plaintiff  in  respect 
thereof,  was  thereby  liquidated  and  ascertained  at  the  sum  of 
/.  and  no  more  (c);  and  the  defendant  further  saith, 
that  at  the  commencement  of  the  suit,  the  plaintiff  was,  and 
still  is,  indebted  to  him  in  a  sum  equal  thereto,  for,  &c. ;  which 
sum  the  defendant  is  ready  to  set  off  against  the  said  sum  so 
liquidated  and  ascertained  as  aforesaid.     Demurrer. 

Mr.  C.  Pollock  (with  whom  was  Mr.  Serjeant  Bylet)  for 
the  plaintiff,  in  support  of  the  demurrer.  The  plea  is  bad: 
it  is  not  a  good  plea  of  set-off  within  the  statute :  first,  be- 
caase  it  is  not  competent  to  a  defendant  to  plead  a  set-off  to  a 
declaration  on  a  policy  of  insurance ;  and  next,  because  the 
•illegation  of  an  adjustment  does  not  create  such  a  debt  as  to 
enable  him  to  plead  it. 


COMMK 

Plsab. 
June  10. 

tn  an  action 
on  a  rained 
policy  of  ma* 
1  ioe  insurancey 
claiming  for  a 
partial  low  of 
so  mnch  per 
cent,  the  de- 
fendant plead* 
ed  an  adjust- 
ment and  a  set* 
oiF  (for  insar- 
ancejire- 
miums)  equal 
to  the  amount 
adjusted. 
Hddf  on  de* 
murrer,  Ist^ 
that  the  action 
was  for  unli- 
quidated da- 
mages.   2nd, 
That  die  ad- 
justment did 
not  alter  its 
nature.     3rd, 
That  therefore 
the  set-off  was 
not  admissible, 
and  that  the 
plea  was  had. 


(fl)  Reported  by  W. 

(h)  The  declaration  stated  that, 
by  agreement  between  the  assured 
*Qd  assurers,  the  goods  were  valued 
at  3000/. ;  defendant  had  subscrilied 
the  policy  as  an  assurer  for  100/. ; 
tW  the  goods  were  damaged  to  an 
Amount  exceeding  5/.  per  cent ;  but 
that  the  defendant  had  not  indem* 
nlfied  the  plaintiff  against  the  loss, 
nor  naid  any  part  of  the  sai  1  100/. 

(0  When  the  adjustment  is  stated 
|Q  the  declaration,  the  common  form 
»  as  follows :  — "And  thereupon  the 
defendant,  [and  the  plaintiff  ascer- 
tained and  adjusted  the  said  loss  to 
Mionnt  to  the  sum  of  /.  per  cent. ; 
And  the  defendant]  in  consideration 


,  F.  Finlason,  Esq. 

of  the  premises,  [by  a  memorandum 
of  agreement,  signed  and  subscribed 
by  him  on  the  back  of  the  said 
policy,]  undertook  and  agreed  to 
pay  the  plaintiff  the  said  sum  of  /., 
so  insured  by  him  as  aforesaid,  in 
one  month  then  next  following.** 
But  the  older  forms  omit  the  woraa 
in  brackets,  containing  the  statement 
of  an  adjustment,  ana  simply  allege 
a  promise  in  consideration  of  the 
premises  (i.e.  the  policy  and  loss,) 
"to  pay  /.  per  cent,  on,  &c.  This  indi- 
cates tnat  tite  old  pleaders  considered 
the  adjustment  as  only  matter  of 
evidence.  See  Wentworth,  toI.  i. 
p.  4^9. 


BuflHBT. 
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^  ^^^^'  ^  It  will  be  admitted,  that  it  is  not  competent  to  the  deTendaiil 

LucKis  to  plead  a  set-off  to  a  declaration  in  the  ordinary  fonn,  withovt 
any  allegation  of  adjustment.  Grant  t.  7%«  Royal  Exckaxft 
Insurance  Company  (a),  CasteUi  v.  Boddington.  (i)  {Jerm, 
C.  J.    You  may  assume  that  point.] 

Then  the  adjustment  does  not  affect  the  question.  It  is  to 
adjustment  between  the  underwriter  and  assured;  and  has 
nothing  to  do  with  questions  of  average.  The  plaintiff  has 
elected  to  sue,  not  on  the  adjustment,  but  the  policy,  and  he 
has  a  right  so  to  do,  and  does  not  thereby  admit  a  set-off  It 
might  as  well  be  pleaded  to  an  action  fi>r  aasaalt,  that  there  hid 
been  an  adjustment  as  to  the  amount  of  damage,  and  that  de- 
fendant had  a  set-off  equal  to  the  amount,  (c)  It  has  alwajs 
been  held,  that  by  suing  in  tort,  or  special  assumpsit,  a  pUiotiff 
could  exclude  a  set-off,  to  which  he  might  have  been  otherwise 
liable,  had  he  sued  in  an  indebitatus  form,  {d)  [•/erm,  C.J« 
Suppose  a  declaration  on  a  policy,  alleging  a  total  loss,  eodd 
the  defendant  plead,  admitting  the  loss,  and  alleging  a  set-off 
equal  to  the  total  amount  of  the  6um«  insured  ?]  That  would 
allow  a  set-off  to  be  pleaded  in  every  action  on  a  valued 
policy.  It  might  as  well  be  contended  that  the  adjustment,  fer 
*#«,  would  be  a  good  plea.  Yet  it  has  been  held  that,  as  between 
the  underwriter  and  the  assured,  the  adjustment  is  no  bar  {(t\ 
and  it  has  never  been  treated  as  conclusively  binding  the  under- 
writer or  the  assured.  Adams  v.  Saunders,  (f)  In  that  ca^ 
there  was  an  adjustment  indorsed,  but  a  pen  drawn  through  the 
defendant's  name;  and  some  evidence  was  given  by  the  plabtiif 
to  prove  that  the  adjustment  was  improperly  made;  but  Tenterdn 
C.  J.,  held  this  "  insufficient  to  induce  him  to  disturb  it.*" 
[^Cresswell,  J.  The  learned  Judge  seems  to  have  thought, 
that  striking  the  name  out  was  proof  that  the  sum  had  beea 
paid,  and  the  case  turned  upon  that,  (j/)  It  was  admitted  tht 
it  was  proof  of  the  loss  J]  If  it  be  binding  upon  the  one  party, 
it  must  be  so  against  the  other ;  but  a  mere  mistake  enablts 
the  underwriter  to  reopen  it    Shepherd  v.   Chewier  (A),  and 

(ei)  5  M.  &  Sel.  439.  2  Smith's  L.  C.  81.     See  n^rptr- 

(b)  1  E.  &  B.  66.     Sec  the  snme  Thorpe,  3  B.  &  Ad.  584. 
case  in  error,  reported  ante,  p.  281.  (e)  Amould  on  Insurance, p.  1-^^ 

(c)  In  Bainbridge  ▼.  Lax,  9  Q.  B.  if)  1  Moo.  &  M,  373. 
819,  an  agreement  to  accept  a  sum  (g)  At  the  end  of  the  report  it  a 
in  satisfaction  of  trespasses  was  said  **  Tenterden  G.  J.,  held  iKe  f^' 
pleaded,  with  an  allegation  of  pajr*  dence  insufficient  to  prove  that  tiK 
ment  and  acceptance;  nnd  it  was  amount  had  been  paid " 
held  that  the  pst  was  so  far  the  (A)  1  Camp.  274.  Lord  £2Zf s^ffv*?! 
agreement  that  it  conld  be  separately  there  said,  **  The  adjustment  is/""** 
traversed.  In  GiUard  v.  Brittain,  8  /aeie  evidence  against  the  defeDdaDi. 
M.  &  W.  575,  it  was  held  that  there  but  does  not  bind  him,  iinles:^  tbert 
could  not  be  a  set  off  in  trespass.  was  a  full  disclosure  of  all  tbe  gs- 
•  (d)  Smith  v.  Hodton,  4  T.  K.  211.;  cumstances  of  the  case.** 
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Herbert  "v.  Champion  (a) ;  and  it  would  be  competent  to  Iiim  to 
prove  that  it  had  been  entered  into  either  through  error  or 
through  fraud..  It  cannot  operate,  then,  to  extinguish  or  merge 
the  original  contract  between  the  parties ;  and,  notwithstanding 
the  adjustment,  the  plaintiff  is  entitled  to  sue  on  the  policy. 
Reyner  v.  Hall,  {b) 

Mr. «/.  Wildes  for  the  defendant.   The  plea  is  good.   It  is  unne- 
cessarj  to  contend,  that  the  adjustment  is  binding  upon  the 
underwriter;  nor,  perhaps,  to  the  full  extent  even,  upon  the 
assured.  It  is  conceived,  however,  that,  primdfacie,  it  is  binding 
upon  the  assured,  and  that  any  circumstances  to  show  that  it  is 
not  so  should  be  replied.     In  Adams  v.  Saunders,  the  case  pre* 
eluded  the  assured  from  going  beyond  the  adjustment.    \_CresS' 
well,  J.     Evidence  was  admitted  against  it.]     But  it  was  evi- 
dence to  show  that  it  had  been  improperly  obtained.     Unless 
the  assured  prove  that,  it  precludes  him  from  going  beyond  it. 
At  least  in  point  of  amount;  it  is  like  the  case  of  damages  liqui-* 
dated  by  agreement,  (c)    [Jervis,  C.  J.    Suppose  the  adjustment 
is  made  under  a  mistake  of  fact ;  as,  for  instance,  in  respect  to 
the  amount  of  the  loss.   If  the  money  be  paid  under  it,  it  could 
be  recovered  as  paid  under  such  a  mistake?]  Yes.  [Jerois,  C.  J*. 
Does  not  that  show  that  such  an  adjustment,  coupled  with  aset- 
off,  can  be  no  answer  to  an  action  on  the  policy  ?]  It  is  submitted 
that  either  on  a  traverse  or  a  special  replication,  the  circumstances 
which  invalidate  the  adjustment  must  be  shown,  and  that  until 
then  it  is  to  be  deemed  binding.     [Jervis,  C*  J.     Then  would 
the  adjustment  alone  be  an  answer  to  the  action?]     No:  there 
must  be  matter  of  discharge.     The  plea  ascertains  the  damage 
which  is  left  open  on  the  declaration.    [Jervis,  C.  J.    Is  it  the 
less  an  action  for  unliquidated  damages  ?]    No :  the  amount  ia 
agreed  upon.  [^Cresswelly  J.  Suppose  the  plaintiff  claimed  a  total 
loss  ?]    What  reason  would  there  be  why  there  should  not  be  tk 
eet-off  ?  [  Cresswell,  J .  Would  it  not  still  be  an  action  for  unliqui- 
dated damages?]     In  Grant  v.  The  Royal  Exchange  Company ^ 
Lord  Ellenborovgh  C.  J.,  gave  as  his  reason  for  the  decision, 
that  there  had  been  no  liquidation  of  the  loss;  and  that  the 
damages  were  unascertained,  and  required  the  intervention  of  a 
jury."  (d)    Where  a  party,  who  has  allowed  an  agent  to  sell 


1853. 

^— ^ — 

Luck  IX 

V. 

BusnBT. 


(a)  1  Cnmp.  134. 

(6)  4  Taunt.  725. 

(c)  A  8  to  which  see  Fletcher  v. 
%cAe,  2  T,  R.  32,  and  Lowe  v.  Peere^ 
4  Burr.  2225.  Mansfield  C.  J.  **If 
the  precise  sum  is  agreed  upon  be  - 
twcen  the  parties,  that  sum  is  the 
ascertained  damage,  and  the  jury 
u%  confined  to  it,**  and  of  course 


subject  to  any  proof  of  error  or 
mistake. 

(d)  In  Cumming  v.  Forester^  1  M^ 
&  Sel.  497,  Abbot  for  the  plaintiff 
arguendo,  says,  **If,  as  in  Wienholt 
V.  Roberts,  2  Camp.  586,  the  party 
had  acknowledged  losses  to  a  specific 
amount,  it  might  hare  been  argued 
that  it  amounted  to  an  adjustment, 
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goods  in  his  own  name,  as  principal^  sues  for  the  price,  be  is 
subject  to  a  set  off  due  from  the  agent.  Carr  v.  Hinchdiff.{a) 
[^Cresswell,  J.  There  the  remedy  is  the  same :  an  action  for  tiie 
goods  sold.]  In  an  action  for  premiums,  by  an  underwriter, 
against  an  insurance  broker,  the  defendant  may  set  off  a  loM  upoo 
a  policy  subscribed  by  the  plaintiff  to  him,  and  which  he  eflfecied 
with  a  del  credere  commission :  for  per  EUenboroughj  C.  J.,  be 
was  the  owner  of  the  policy.  WienhoU  v.  Roberts.  (&)  Where 
there  was  a  special  count  for  not  accounting,  and  a  count  for 
money  had  and  received,  the  demand  proved  by  the  plaintiff, 
being  recoverable  under  either  count;  it  was  held  that  the 
defendant  was  not  precluded  from  a  set  off.  And  per  GiUs, 
C.  J.,  '*  The  sums  which  the  plaintiff  seeks  to  recover,  miglit 
have  been  recovered  as  money  had  and  received  to  his  use ;  Hbxx^ 
fore  he  shall  not  deprive  the  defendant  of  his  set-off,  by  declar- 
ing specially  and  assigning  a  breach  for  not  accounting."  BirA 
V.  Depeyster.  (c)  [Jervisy  C.  J.  That  case  surely  cannot  be 
supported :  the  set-off  was  not  pleaded  to  the  special  count.  (<f) 
It  was  long  ago  held,  that  a  defendant  cannot  be  held  to  bail  in 
an  action  on  a  policy,  where  there  htis  been  no  adfustmeni;  which 
appears  to  signify  that  he  might  be,  where  there  had  been  an 
adjustment ;  and  no  case  can  be  cited  in  which  the  contrary  has 
been  held :  which  surely  shows  the  practice  to  have  been  so. 
Lear  v.  Heath,  {e)  Moreover,  in  that  case,  the  officers  of  the 
Court  appear  to  have  stated,  that  bailable  process  is  sometimes 
issued  in  actions  on  policies  of  insurance,  and  a  precedent  was 
cited  in  Impey's  Practice,  of  an  affidavit  to  hold  to  bail  on  a 
policy  upon  an  average  loss,  where  it  does  not  appear  to  have 
been  on  an  adjustment;  and  the  plaintiff's  counsel  did  n  tdispute 
that  such  process  issued,  and  might  properly  issue,  where  there 
had  been  an  adjustment.  In  Cumming  v.  Forester  (f)  it  would 
appear  that  the  objection  to  a  plea  of  set-off,  by  a  broker,  of  losses 
upon  policies  he  had  effected,  was  the  want  of  mutuality.  In 
Park  on  Insurance  (^),  it  is  said  where  the  amount  due  on  a 


and  the  demand  became  liquidated, 
and  in  the  nature  of  an  account  sta- 
ted, and  then,  perhaps,  a  set  off 
might  be  allowed  ;  but  without  any 
adjustment  the  losses  remain  un- 
liquidated." 

(a)  4  B.  &  C.  547. ;  and  see  Gor^ 
don  V.  EUis,  2  C.  B.  S27. 

(Jb)  2  Camp.  586. 

(c)  4  Camp.  387. 

(d)  Perhaps  the  meaning  of  it  is, 
that  the  Court  compelled  the  plaintiff* 
to  take  a  yerdict  on  the  general 
count. 


t 


fe)  5  Taunt.  201. 

if)  1  M.  &  Sel.  499.  Th««  Lccd 
£UenboraughC.J.  aavs,  ^suppose the 
assured  had  been  sue^  for  premiums, 
he  could  not  set  off  uiUiquidateJ 
losses  ;**  but  that  was  aaid  on  the  sup* 
position  that  (here  was  no  adjustneat; 
and  per  Parke  B.,  in  7*komwm  t. 
Redmanj  11  M.  &  W.  490^  the  ca» 
was  decided  on  another  grtmncl^  aad 
there  was  onljr  a  dictum. 

(g)  p.  117. 
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x)licy  is  known,  it  is  usual  to  indorse  it  on  the  policy.  [  Tal- 
^ourd  J.  That  does  not  appear  in  the  present  case  to  have  been 
lone].  It  appears  that  the  amount  has  been  agreed  upon^  and 
hat  is  the  test  as  to  whether  the  damages  are  liquidated  and 
iscertained.  Selwyn's  Nisi  Prius.  (a)  It  should  seem  that  even 
.  guarantee  might  be  the  subject  of  a  set-off,  if  the  amount 
lue  were  ascertained;  for  in  Crawford  v.  StirUnff{b)  it  was 
aid,  per  JEUenborough  C.  J.,  that  the  reason  why  the  set-off 
^  as  not  admissible  in  that  case,  was,  that  it  was  not  ascertained 
0  what  amount  the  principal  would  be  in  default,  and  to  make 
be  sum  admissible  as  a  set-off,  the  sum  must  be  settled  in 
loneys  numbered,  {c)  That  is  the  case  here ;  the  amount  has 
een  settled,  and  is  therefore  matter  of  set-off.  The  principle 
^'aa  recognised  in  Morley  y.  Inglis{d)^  which  was  decided  on 
he  authority  last  cited,  and  shows  that  the  test  is  not  whether 
ebt  could  be  brought,  but  whether  the  amount  has  been  ascer- 
ained  at  the  time  of  pleading.  In  ThorMon  v.  Redman  (e) 
he  Court  held  a  plea  of  set-off  by  the  assured,  of  the  sum  duo 
or  a  total  loss, — an  issuable  plea. 

Mr.  (7.  Pollock  in  reply.  It  is  assumed  on  the  other  dde, 
hat  by  the  adjustment  the  amount  is  rendered  certun;  but  that 
9  not  so,  as  the  underwriter  may  dispute  it,  either  on  the 
[round  of  fraud  or  mistake.  (/)  Christian  v.  Comb,  (y)  If  this 
Jea  be  good,  a  set-off  could  be  pleaded  to  a  declaration  for  not 
;Wing  a  bill  of  exchange  in  payment.  (A) 


1853. 


Jebyis  C.  J.     This  is  an  action  on  a  policy  of  insurance,  by 
irhich  the  plaintiff  seeks  to  recover  an  indemnity  for  a  partial 


(fl)  VoL  ii.  498. 

(b)  4  Esp.  208. 

(c)  A  defendant  may  be  held  to 
ail  on  a  guarantee ;  C/ope  y.  Joseph^ 
Bur.  155. ;  MorUy  t.  Inglis^  4.  Ring. 
^*  C.  58.  Yet  it  18  80  much  a  con- 
ned of  indemnity  as  a  policy  of  in- 
tirance :  per  EUenborough  C.  J.,  4 
«8p.  209.  So  for  stipulate  damages, 
Viidey  y.  ThanUan,  2  East,  409. ; 
^e  essence  of  whicb  is  an  ae^ust' 
iCHt  by  the  parties  of  the  amount. 
Cem6fc  y.  Farren,  6  Eing.  141. 

(d)  4  Bing.  N.  C.  58.  Theie  had 
^n  no  liquidation  of  the  amount 
ue  in  that  case. 

(0  11  M.  &  W.  490.  There,  per 
'orlie  B.,  Koster  y.  Eason^  2  M.  & 
*^1>  1 12.,  affords  a  semblance  of  au- 
ioritj  fur  the  plea. 

(f)  So  upon  an  account  stated  a 
"Stake  in  fact  is  a  good  answer  on 
tie  general  issue,  Thomas  y.Hawkes^ 

0.  L.— VOL.  I.  Z  Z 


8M.  &W.140;  and  fraud  would  b« 
a  good  plea  to  debt  for  goods  sold. 

(g)  2  Esp.  489.  It  was  there  said, 
per  Kenyon  C.  J.,  that  where  the 
adjustment  was /air  it  concluded  the 
underwriter.  No  more  could  be  said 
of  an  account  stated. 

(Ji)  It  has  been  held  that  there 
may  be  a  set  off  on  such  a  case  if 
there  be  no  special  damage ;  Oibaony, 
Bell,  1  Bing.  N.  C.  743.  And  it  has 
since  been  held,  that  eyen  that  makes 
no  difference ;  Oroom  y.  West,  8  A. 
&  E.  758.  It  is  true  that  there  were 
cases  under  the  law  of  bankruptcy, 
but  the  Courts  decided  dbtinctlj  on 
the  narrow  ground  taken  in  Rose  y. 
ffart,  8  Taunt  499.;  and  Rose  y. 
Sims,  1  B.  &  Ad.  526.;  that  the 
mutual  credit  must  be  such  as  in  its 
nature  must  end  in  a  debt.  See 
per  Tindal  C.  J.  in  Oibion  y.  Bell, 
supra. 
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,  ^^^^'         loss;  to  which  the  defendant  has  pleaded,  that  the  amount 

LccKiB        which  he  ought  to  pay  was,  by  agreement  between  himself  ud 

^  ^'  the  plaintiff,  adjusted  and  settled  at  a  certain  rate,  and  tkt 

against  that  adjusted  and  ascertiuned  amount  he  has  a  set-oE'. 

Now,  it  is  admitted  that  the  adjustment  does  not  alter  the 

character  of  the  action,  aud  that  the  action  may  be  upon  the 

policy,  and  will  be  in  form  an  action  on  an  indemnity,  and  fur 

unliquidated  damages.     It  is  also  admitted,  that  if  there  had 

been  no  adjustment  disclosed,  either  in  the  deckration  or  tbo 

plea,  so  as  to  ascertain  the  amount,  the  set-off  could  not  k 

pleaded.     But  it  is  contended  that  the  effect  of  the  adjustineiit 

is  to  create  an  ascertained  debt,  against  which  there  may  be  a 

set-off.    The  question  then  is,  as  to  the  effect  of  the  adjustmeot. 

Now,  it  is  possible,  that  if  the  adjustment  were  a  settlement, 

from  which  the  parties  could  not  deviate,  the  set-off  might  \x 

pleaded ;  but  it  is  not  so.     It  has  not  the  effect  of  binding  tL 

parties  by  fixing  the  amount  so  as  to  dispense  with  the  inter- 

yention  of  a  jury ;  it  is  only  evidence,  which,  however,  usoalij 

is  decisive  as  to  the  amotmt :  it  is  merely  the  means  of  enahlis; 

the  jury  to  fix  the  amount    But  the  plaintiff  is  still  suing  f^r 

unliquidated  damages,  and  it  is  not  an  absolute  settlement. 

That  being  so,  it  is  unnecessary  to  determine  whether,  if  it  bad 

been  otherwise,  the  action  would  have  appeared  upon  the  vhoie 

record,  to  have  been  for  liquidated  damages,  to  which  a  eet-off 

might  have  been  pleaded.     The  cases  cited  are  not  coDclusi^e, 

and,  indeed,  do  not  appear  to  be  much  in  point.   In  Weinholt  t. 

Roberts,  the  point  did  not  arise ;  the  question  was  as  to  t!.( 

mutuality  between  the  parties,  which  was  decided  by  the  fact  c: 

the  del  credere  commission  putting  the  broker  virtually  in  tie 

place  of  the  insured.  In  Cary  v.  Forester,  the  question  waa  aslo 

the  effect  of  the  former  case,  and  the  point  was  not  determined' 

In  Lear  v.  Heath  it  was  not  necessary  for  the  Court  to  decide 

whether,  when  there  had  been  an  adjustment,  the  defendaiit 

could  be  held  to  bail ;  it  was  enough  to  decide  that  he  codi 

not,  when  there  had  been  no  adjustment.     As  to  the  caseuf 

Adams  y.  Azuncf^s,  it  appears  from  the  fullest  report  (a),  that  tb( 

question  was,  first,  whether  the  erasure  of  the  defendant's  sigsa- 

ture  showed  satisfaction  of  the  policy ;  and  per  Tenterdeu C  J* 

"  This  no  doubt  shows  settlement,  but  not  payment."    Then  it 

was  proposed  to  show  that,  in  the  adjustment,  too  small  a  »ua 

had  been  allowed,  but  per    Tenterden  C.  J,    this  cannot  1"^ 

done  unless  it  be  shown  that  the  adjustment  was  under  sucii 

circumstances  as  to  make  it  not  binding  on  the  plaintiff,  wbid) 

(a)  4  C.  &  P.  25. 
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implies  that  such  circumstances  might  be  shown,  (a)  It  is 
>hvious  that  the  case  cannot  touch  the  present  question.  The 
iction  is  for  unliquidated  damages ;  the  adjustment  is  analogous 
to  the  effect  of  taxation  in  an  action  for  the  amount  of  an 
ittomey's  bilL  It  is  merely  a  means  of  ascertaining  the  amount; 
md  I  think,  therefore,  that  the  plea  is  bad,  and  that  there  must 
je  judgment  for  the  plaintiff. 

Cbesswell  J.  I  am  of  the  same  opinion.  One  would  have 
magined,  that  if  the  question  had  been  one  of  importance  in 
he  commercial  world,  and  especially  if,  (as  it  has  been  sug- 
;ested),  the  practice  has  prevailed  of  setting  off  in  an  action  such 
s  thisy  that  parties  should  only  now  have  brought  the  question 
0  a  final  and  conclusive  decision.  It  appears  that  the  declaration 
3  for  unliquidated  damages ;  the  plea  is,  in  substance,  that  the 
>laintiff  and  defendant  have  agreed  as  to  the  amount,  and  that 
lefendant  has  an  answer  to  it.  But  it  is  still  an  action  on  an 
ndemnity,  though  it  would  be  difficult,  after  the  mutual  admis- 
ion  of  the  amount^  to  claim  any  larger  sum.  But  suppose  the 
)Ica  had  been  that  the  plaintiff  had  agreed  to  accept,  in  satis- 
action  of  his  claim,  a  certain  sum,  not  alleged  to  have  been 
)aid,  as  an  unexecuted  awards  that  would  have  been  no  answer 
o  the  action. 

TaLtFOUBD  J.  The  fallacy  of  the  argument  for  the  defendant, 
8  in  treating  the  adjustment,  which  is  only  evidence  of  an 
tgreement  as  to  the  amount,  as  conclusive  upon  the  parties. 
[t  may  or  may  not  be  conclusive.  If  made  with  full  know- 
edge  it  may  be  so ;  but  other  circumstances  may  be  laid  be- 
ore  the  jury  to  show  a  mistake  or  miscalculation,  {b) 

Judgment  for  the  plaintiff. 

Attorneys,  Tatham,  Uptons  Sf  Co. ;  —  Walton. 


1853. 


(a)  He  adds,  ''You  must  show 
imt  the  adjustment  was  without 
luthoritj,  or  that  some  sum  was 
r holly  omitted,**  (which  would  make 
t  like  the  case  of  a  mistake  in  an 
iccount  stated) ;  '*  but  not  because 
he  amount  allowed  is  not  sufficiently 
Ji>T^'&,  I  do  not  see  of  what  use  an 
tdjustment  would  be  if  it  could  be 
►pened.*' 

{b)  In  Edioards  v.  Bough,  11  M. 
^  W.  646^  it  was  laid  down,  that  it 
vould  be  a  good  consideration  for  a 
)romise  to  pay  a  sum  certain  ,that 
:be  defendant  was  indebted  to  the 
^laintiiT,  and  there  was  a  dispute  as 
x>  the  amount.     In  Sibree  v.  Tripp, 


15  M.  &  W.  32.,  it  was  intimated  by 
the  Court  that  if  the  amount  were 
disputable,  payment  of  a  smaller 
amount  might  be  pleaded  in  satisfac- 
tion of  a  larger,  even  where  it  is  a 
claim  in  its  nature  liquidated.  And 
payment  in  satisfaction  of  any  sum 
18  good  in  an  action  for  unliquidated 
damages.  These  cases  seem  to  show 
that  it  is  not  decisive  that  the  action 
is  in  form  for  unliquidated  damages; 
Qtuere,  if  it  be  so  in  substance ;  the 
uncertainty  of  an  amount  does  not 
necessarily  make  it  so,  any  more  than 
in  a  qucmtum  meruit  count  to  which 
set  off  would  be  and  always  was 
pleadable. 
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FLACK  V.  THE  MASTER  AND  FELLOWS  OF 

DOWNING  COLLEGE.  («) 

Common  Coram  Jebyis  C.  J.,  Maulb  J.,  Cbesswell  J.^  and  Tal- 

r       „  FODBD  J. 

•/KM  9. 

Tli«  ^h' w*^  1  HIS  WM  an  actioii  commeBced  by  a  writ  of  sammons  iasueJ 

tenant  of  a  otit  of  this  Court  OB  the  23rd  daj  of  Maj,  1853,  by  the  plain- 

wh?b^*th*re  **^»  ^^^  *®  *  customary  tenant  of  the  manor  of  Tunbridgc,  in 

wu  no  custom  Bottiflham,  in  the  county  of  Cambridge,  against  the  defendant^; 

h?m  M^to^  who  are  the  lords  and  steward  of  the  said  manor^  to  recover 

made  a  sor-  damages  for  alleged  breach  of  duty  and  wrongful  act  of  the 

roance  of  a***^"  defendants  in  refusing  to  receive  and  enrol  on  the  court  rails 

corenant  on  a  of  the  said  manor  the  conditional  surrender  or  instmment  in 

(tMcAiiSL  OM  writing,  the  tenor  whereof  is  hereinafter  set  forth. 
^'  ^^  a1  TV       ^y  consent  of  the  parties  and  by  order  of  the  Honourable  Mr. 

mortgagee)  at  Justicc  Cresswett,  dated  the  23rd  day  of  May,  1853,  the  foUov- 

T^  'i^  to  *°8  special  case  is  stated  for  the  opinion  of  the  Court,  withoot 

fiMe  ^fMn'ii^  tile  any  pleadings,  pursuant  to  15  &  16  Vict,  c  76.  s.  46. :  — 
^^foji?^       The  manor  of  Tunbridge,  in  Bottisham,  in  the  countj  of 

UiBmid  E.  F.,  Cambridge  is,  and  from  time  whereof  the  memory  of  man  is 

tL  Xrnvwof  Bot  to  the  Contrary  hath  been,  an  ancient  manor,  within  which 

Mem,  cr  witkm  g^jj  manor  there  are,  and  during  all  the  time  aforesaid  haTe 

yeartfrim  i*«  been,  divcrs  copyhold  tenements  and  hereditaments  descendible 

deeeoM  ofwck  ^^^  which  have  descended,  from  ancestors  to  heirs,  as  of  the 

6y  writing  ap-  hereditary  right  of  the  tenants  of  the  said  manor  respectivelr, 

^fauiuforw'  ^®^^  ^^  ^^^  ^^^^  ^^  ^^^  ^^  ^^^  ®"^  manor  for  the  time  ban? 
tamehappoimt'  by  the  rod,  and  by  copy  of  court  roll  at  the  will  of  the  said 
niwoftbesaid  lords  or  lord,  according  to  the  custom  of  the  said  nuinor  l>r 
E.  F.,  his  hriri  certain  rents,  suits,  and   services  therefore  due  and  of  right 

andaaugns  fw  .         j  .     ,  ., 

ever  according  aocustomed  to  DC  paid. 

*f  A«*'^***  And  during  all  the  time  aforesaid,  the  copyhold  tenements 
Thii  fBirender  ard  hereditaments  so  held  as  aforesaid  respectively  have  been 
ywurfto  nro  *"*^  might  and  may  be  surrendered  by  the  respective  tenants 
costomary  thereof  for  the  time  being,  into  the  hands  of  the  lords  or  loxrl 
cOTdifl«  to  the  ^^  *^®  ^^  manor  for  the  time  being  by  the  rod,  either  in  the 
custom  in  or-  customary  court  baron  of  the  said  manor,  or  out  of  the  ssid 
denThntOw    court,  by  the  hands  and  acceptance  of  the  steward  of  ti^e 

qSTSi  '  W  Reported  by  W.  F.  Finlason.  Esq. 

conditional 

snrrenden  bj  way  of  mortgage  should  be  enroUed  before  they  became  Talid ;  and  Uie  defendarA 

lords  of  the  manor,  refused  to  accept  and  enrol  the  conditional  surrender  above  stated,  oa 

account  of  the  words  conferring  a  power  of  appointment  to  uses. 

Heldt  that  although  this  might  be  a  good  surrender  by  last  will,  it  was  not  good  tmitr  nW. 
and  that  the  lords  had  a  right  to  rqect  it,  because  it  would  tend  to  depriye  them  of  the  frtia 
of  the  tenancy. 
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said  manor  for  the  time  being,  or  his  deputy  in  that  behalf^ 
>r  by  the  hands  and  acceptance  of  two  of  the  customary  tenants 
\>r  the  time  being  of  the  said  manor,  to  the  use  of  any  per- 
lon  or  persons  named  or  designated  in  the  surrender,  and  for 
iuch  estates,  and  subject  or  not  to  any  such  conditions  as  might 
)e  lawfully  expressed  or  mentioned  in  and  by  the  surrender  or 
nstrument  in  writing  made  upon  the  occasion  of  any  such 
turrender  as  aforesaid. 

At  no  time  heretofore,  from  time  whereof  the  memory  of 
nan  is  not  to  the  contrary,  has  any  conditional  or  other  surren- 
ler  to  the  following  effect  (that  is  to  say) :  **  To  such  uses  and 
n  such  manner  as  the  surrenderee  therein  named  (whether  a 
nortgagee  or  purchaser)  should,  within  a  specified  time  or 
)therwise  appoint,  and  in  default  of  and  until  appointment  to 
:he  use  of  such  surrenderee  his  heirs  and  assigns  for  ever,  accord- 
ng  to  the  custom  of  the  said  manor,  and  by  the  rents,  suits, 
md  services  due,  and  of  right  accustomed,"  or  to  the  like  effect, 
Qor  has  any  surrender  or  instrument  in  writing  in  such  form  as 
that,  the  tenor  whereof  is  hereinafter  set  forth,  or  to  the  like 
effect^  ever  been  enrolled  in  the  court  rolls  of  the  said  manor. 
But  wills  containing  powers  for  the  executors  and  trustees 
thereof  for  the  time  being  to  bargain  and  sell  and  otherwise 
dispose  of  their  testators'  copyholds  without  their  admission 
thereto,  have  been  constantly  enrolled  and  acted  on.  Nor  is  there 
any  special  custom  of  the  said  manor  prescribing  any  particular 
form  of  surrender.  And  there  are  enrolled  upon  the  court 
rolls  of  the  said  manor  many  surrenders  to  the  following  effect 
(that  is  to  say).  To  such  uses  as  the  surrenderor  or  other  person 
therein  named  had  then  already,  or  should  thereafter,  by  his  or 
her  last  will  and  testament,  in  writing  appoint. 

Before  and  at  the  time  of  making  the  conditional  surrender, 
the  tenor  whereof  is  hereinafter  set  forth,  the  defendants,  the 
master  and  scholars  of  Downing  College  aforesaid,  were,  and 
etill  are  the  lords  of  the  said  manor,  and  the  defendant,  Clement 
Francis,  then  was,  and  still  is  the  steward  of  the  said  manor  and 
of  the  courts  thereof. 

Before  and  at  the  time  of  the  making  of  the  said  conditional 
surrender,  the  tenor  whereof  is  hereinafter  set  forth,  the  plaintiff 
was  seised  in  hifi  demesne,  as  of  fee,  at  the  will  of  the  defend- 
ants, the  master,  fellows,  and  scholars  of  Downing  College,  as 
lords  of  the  said  manor  for  the  time  being,  according  to  the 
custom  of  the  said  manor  of  the  copyhold  allotment  particularly 
described  or  mentioned  in  the  said  surrender,  and  therein  ex- 
pressed to  be  surrendered  with  the  appurtenances,  the  same 
heing  part  of  the  copyhold  tenements  and  hereditaments  so 
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held  as  aforesaid,  and  within  and  parcel  of  the  said  manor^  anJ 
to  which  said  copyhold  allotment  the  plaintiff  was  duly  ad- 
mitted tenant  for  the  said  estite,  whereof  he  was  so  seised  m 
aforesaid,  hj  grant  out  of  court  on  the  16th  day  of  Mardit 
1844,  upon  the  absolute  surrender  of  B.ichard  Flacky  the  elder, 
and  the  plaintiff  then  paid  the  usual  fine  and  fees  on  such 
admission. 

The  plaintiff  being  so  seised  as  aforesaid^  on  the  3rd  day  of 
July,  1852,  made  and  executed  a  conditional  surrender  (dulj 
stamped  according  to  law),  the  tenor  whereof  is  as  follows :  — 
'*  B.ichard  Flack,  the  younger,  of  Bottisham  aforesaid,  farmer, 
a  customary  tenant  of  the  said  manor,  in  pursuance  of  his  cove- 
nant in  that  behalf,  contained  in  a  certiun  indenture  of  men- 
gage  bearing  even  date  herewith,  and  expressed  to  be  matlc 
between  the  said  Kichard  of  the  one  part,  and  Edmond  Foeter 
of  the  borough  of  Cambridge,  gentleman,  of  the  other  part,  diJ, 
out  of  court,  by  the  rod,  surrender  out  of  his  hands  into  the 
hands  of  the  lord  or  lords,  lady  or  ladies,  of  the  said  manor  by 
the  hands  and  acceptance   of  Edward  Parker,  and   Thomas 
Ilatley,  two  like  customary  tenants  of  the  said  manor,  accord- 
ing to  the  custom  thereof,  all  that  allotment  of  land,  &c.,  and 
to  which  said  allotment  hereinbefore  described  the  said  surren- 
deror was  admitted  tenant  in  fee  by  grant  out  of  court  on  the 
16th  day  of  March,  1844,  upon  the  absolute  surrender  of  BicharJ 
Flack,  the  elder,  together  with  all  the  rights,  members,  and 
appurtenances  to  the  said  allotment  of  land  belonging  or  apper- 
taining, and  the  reversions,  remainders,  rents,  issues,  and  pro- 
fits  thereof,   and  all  the  estate,  right,  title,    interest,  claim, 
and  demand  whatsoever  of  the  said  surrenderor,  in,  to,  out  of, 
or  upon  the  said  allotment   of  land   with  the  appurtenancet^, 
to  (a)  (^such  uses  and  in  such  manner  as  the  said  Edmond  FosUry 
his  executors^  ifc,  at  any  time,  or  from  time  to  time  during  the 
lives  of  the   said  surrenderor  and  Edmond  Foster^  or  tlu  lift 
vf  the  survivor  of  them^  or  within    twenty-one  years  from  the 
day  of  the  decease  (inclusively)  of  such  survivor,  shall,  by  an^ 
writing   or  writings  under  his  or  their  hand  or  hands,  appt^nt, 
and  in  default  of  and  until  appointment)  (6)  to  the  use  of  the 
said  Edmond  Foster,  his  heirs  and  assigns  for  ever,  according 
to  the  custom  of  the  said  manor,  and  by  the  rents,  suits,  and 
services  due  and  of  right  accustomed ;  provided  always,  never- 
theless, and  this  surrender  is  made  upon  this  express  condition; 
that  in  case  the  said  surrenderor,  his  heirs  and  assigns,  shall,  on 
the  3rd  day  of  January  next,  pay  unto  the  said  Edmond  Foster, 

(a)  The  words  objected  to  follow. 

(b)  Tlie  words  objected  to  are  those  italicised  and  In  parentheses^ 
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lU  executors,  &c.,  the  sum  of  600Z.  of  lawful  British  money, 
.vith  interest  for  the  same  at  the  rate  of  5/.  per  centum  per 
innum,  to  be  computed  from  the  date  hereof,  without  any  de- 
luction  or  abatement  whatsoever,  being  the  same  sum  of  money 
md  interest  as  are  mentioned  in,  and  intended  to  be  further 
ccured  by  the  said  herein-before  mentioned  indenture  of  mort- 
,^age  of  even  date  herewith,  then  this  surrender  shall  be  void 
md  of  no  effect,  otherwise  shall  remain  in  full  force  and  virtue. 
Signed),  Richard  Flack,  jun.  This  surrender  was  accepted  and 
aken  the  day  and  year  first  above  written.  By  Edward  Parker, 
Thomas  Hatley." 

The  plaintiff,  being  so  seised  as  aforesaid,  on  the  said  3rd  day 
>f  July,  1852,  did,  according  to  the  custom  of  the  said  manor, 
)ut  of  court  by  the  rod,  surrender  out  of  his  hands  into  the 
lands  of  the  defendants,  the  master,  fellows,  and  scholars  of 
Downing  College,  then  beiog  the  lords  of  the  said  manor,  by 
the  hands  and  acceptance  of  Edward  Parker  and  Thomas  Hat- 
ley,  then  being  two  of  the  customary  tenants  of  the  said  manor, 
ill  that  copyhold  allotment  particularly  described  or  mentioned 
in  the  said  conditional  surrender,  with  the  appurtenances,  to 
Buch  uses  and  in  such  manner,  and  upon  (so  far  as  lawfully 
might  be)  and  subject  to,  such  condition  as  in  the  said  condi- 
tional surrender  expressed  or  mentioned  as  aforesaid.  And 
the  said  Edward  Parker  and  Thomas  Hatley,  being  such  custo- 
mary tenants,  then  and  there  took  and  accepted  such  surrender 
in  the  usual  manner  of  taking  surrenders  out  of  court  of  the  said 
manor,  and  (so  far  as  lawfully  might  be)  according  to  the  custom 
of  the  said  manor. 

During  all  the  time  hereinbefore  mentioned,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  the  lords 
or  lord  of  the  said  manor  for  the  time  being,  and  the  steward  of 
the  same  for  the  time  being,  have  accepted  and  enrolled  on  the 
court  rolls  of  the  said  manor,  and  of  right  ought  to  have  so 
accepted  and  enrolled,  and  still  of  right  ought  so  to  accept  and 
enrol,  all  conditional  surrenders  by  way  of  mortgage  duly  made 
of  any  of  the  said  copyhold  tenements  and  hereditaments,  par- 
cel of  the  said  manor,  so  held  as  aforesaid,  upon  such  surrender 
respectively,  being  duly  tendered  for  that  purpose,  together 
with  the  lawful  fee  of  and  incident  to  such  enrolment ;  and 
euch  enrolment  is  necessary  for  the  purpose  of  rendering  any 
such  surrender  a  safe  and  valid  security.  . 

That  plaintiff  so  being  such  copjhold  tenant  as  aforesaid, 
and  being  desirous  of  having  the  said  conditional  surrender 
(the  tenor  whereof  is  hereinbefore  set  forth)  duly  enrolled  ou 

z  z  4 


1853. 

' . ' 

Flack 

V, 

The  Masteu 

AND 

Fellows  ov 
Downing 
College. 


696 


THE  COMMON  LAW  BEPOBTS. 


1853. 
« . ' 

FlUCK 

V, 

TbbMutbb 

AND 

Feixows  of 

DOWMIKO 
COUSOB. 


June  9, 


the  court  rolls  of  the  said  manor,  did,  after  the  maldng  of  the 
ssud  conditional  surrender,  and  after  the  same  had  been  so  taken 
and  accepted  by  the  said  Edward  Parker  and  Thomas  Hatlej 
as  aforesiud,  and  before  the  commencement  of  this  action,  ten- 
der the  said  conditional  surrender  to  the  defendants  and  each  of 
them,  the  said  master,  fellows,  and  scholars  of  Downing  Col- 
lege aforesidd,  then  being  the  lords  of  the  sud  manor,  and  the 
said  Clement  Francis,  then  being  the  steward  of  the  siud  manor, 
and  of  the  court  thereof,  for  die  purpose  of  the  same  bdi^ 
enrolled  on  the  court  rolls  of  the  said  manor,  and  did  then 
tender  to  the  sidd  defendants,  and  each  of  them,  together  with 
the  said  conditional  surrender,  the  lawful  fees  of  and  incident 
to  such  enrolment,  and  then  re<^uested  the  said  defendants  to 
receive  and  enrol  the  sud  conditional  surrender  on  the  court 
rolls  of  the  said  manor,  according  to  the  custom  of  the  said 
manor.  But  the  defendants  each  of  them  then  refused  and 
still  refuse  to  accept  and  enrol  the  said  conditional  surrender  oo 
the  court  rolls  of  the  said  manor,  according  to  the  custom  of  the 
ssud  manor,  because  of  the  following  words  contained  in  the 
said  conditional  surrender  (that  is  to  say),  **  To  the  uses^  and  in 
such  manner  as  the  siud  Edmond  Foster,  his  executors,  admini* 
strators,  or  assigns,  at  any  time,  or  from  time  to  time,  during 
the  lives  of  the  said  surrenderor,  and  Edmond  Foster,,  or  the 
life  of  the  survivor  of  them,  or  within  twenty-one  years  from 
the  day  of  the  decease  (inclusively)  of  such  survivor,  shall,  by 
any  writing  or  writings  under  his  or  their  hand  or  hands  ap- 
point, and  in  default  of  and  until  appointment."  To  which 
words  the  defendants  respectively  then  and  there  wholly  ob- 
jected, but  the  defendants  admit  that  in  all  respects  the  said 
conditional  surrender  is  in  the  conunon  and  usual  form,  .and 
unobjectionable. 

The  Court  is  to  be  at  liberty  to  draw  any  inference,  or  find 
any  facts  which,  in  the  opinion  of  the  Court,  a  jury  ought  to 
have  drawn  or  found. 

The  question  for  the  opinion  of  the  Court  is^  whether  it  was 
the  duty  of  the  defendants,  or  either  of  them,  to  reoei?e  and 
enrol,  on  the  court  rolls  of  the  said  manor,  the  said  conditiooal 
surrender,  the  tenor  whereof  is  hereinbefore  set  forth. 

1£  the  Court  shall  be  of  opinion  in  the  affirmative,  then  jod^ 
ment  is  to  be  entered  for  the  plaintiff  for  40«.  with  co0t&  If 
the  Court  shall  be  of  opinion  in  the  negative,  then  jnigaeLi 
shall  be  entered  for  the  defendants  with  costs  of  the  action. 

The  case  was  argued  in  Trinity  Term. 

Mr.  Serjt.  Byles  and  Mr.  WorlUdge  for  the  plaintiiE 

The  question  is,  first,  whether  this  was  such  a  surrender 
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as  that  the  lord  is  obliged  to  admit  the  ultimate  appointee ;  and 
secondly,  whether,  if  he  be,  he  is  bound  to  accept  and  enrol. 
[Mr.  Httgh  Hill,  for  the  defendant.  It  is  conceded,  that  if  the 
lord  had  enrolled  —  he  would  have  been  bound  to  admit  the  ap- 
pointee, (a)]  Then  the  sole  question  is,  whether  this  was  a  yalid 
surrender,  binding  the  lord  to  accept  and  enrol.  This  case  is 
different  from  that  of  Mathews  v.  Osborne  (b),  decided  in  this 
Court  some  time  ago ;  in  which  there  was  a  surrender  to  A.  B. 
and  his  heirs  and  assigns,  in  the  common  form,  and  then  A.  B. 
without  having  assigned,  surrendered,  or  granted  over  to  the 
assignee,  and  the  assignee  claimed  to  be  admitted,  and  the 
Court  held  him  not  entitled  to  be  admitted.  In  this  case,  the 
surrender  is  to  such  uses  and  in  such  manner  as  Edmond  Fos- 
ter, &c.,  at  any  time  or  from  time  to  time  during  the  lives  of 
the  surrenderor  and  Edmond  Foster,  or  the  life  of  the  sur* 
vivor,  within  twenty-one  days  from  the  day  of  the  decease, 
shall,  by  writing,  appoint.  \Jerms  C.  J.  That  case  does 
not  touch  the  present,  for  it  turned  on  this,  that  there  was 
no  perfect  title  on  the  roll ;  and  the  ground  of  the  decision 
was,  that  whatever  might  be  the  relation  between  the  parties, 
the  lord  was  entitled  to  have  a  continuous  chain  of  title  upon 
the  roll.]  In  the  present  case,  when  Edmond  Foster  ap- 
points, it  is  as  if  the  ultimate  appointee  had  been  in  the  sur- 
render. It  is  not  necessary  that  the  name  of  the  ultimate 
surrenderee  should  be  inserted  in  the  surrender.  The  question 
is  to  be  considered  now  as  it  stood  at  common  law,  the  effect 
of  the  Wills  Act  of  1  Victoria  having  been  to  restore  the 
common  law  in  that  respect,  and  at  common  law  a  man  may 
surrender  to  the  uses  of  his  will,  without  saying  who  he  shall 
devise  his  land  to  (c),  and  then  may  devise  his  copyhold  land  to 
A  B.  It  has  been  decided,  indeed,  that  a  man  may  surrender 
to  the  use  of  his  will,  and  devise  to  such  uses  as  another  person 
shall  appoint,  and  the  ultimate  appointee's  name  is  inserted  in 
the  surrender.  Beal  v.  Sheppard,  {d)  [Jervis  C.  J.  It  is 
not  usual  to  devise  to  A.  B.  in  trust  for  sale,  but  to  give  him  a 
power  to  selL]  The  principle  is,  that  the  name  of  the  person  to 
whom  the  estate  is  to  be  appointed  need  not  be  in  the  will. 
Holder  dem.  Sulyard  v.  Preston,  (e)  The  devisor  merely  gives  the 
devisee  power  to  sell,  and  the  vendee  is  in  the  same  position  as 
T  his  name  had  been  in   the  surrender.     Glasse  y.  Richard- 
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(a)  Bex  V.  Lord  of  Manor   oj 
Owuile,  I  A.  &  £.  283. 

(b)  21  L.  J.C.  B.  241. 

(e)  Filch  V.  Hockley,  Cro.  Eliz. 
441.;  Bright  T.  Hubbard,  Cro.  Eliz. 


68. ;  and  the  will  is  onljr  declarator/ 
of  the  uses  of  the  surrender.  7Vc- 
maxneU  ease,  Bulst.  200. 

(d)  Cro.  Jac.  199. 

[e)  2  Wils.  400, 
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Bon.  (a)  [Jervis  C.  J*  In  that  case,  the  party  having  the  power 
(with  an  interest)  either  named  A.  B.,  and  then  A.  B.  was  to  be 
admitted,  or  did  not :  in  which  case  the  lord  called  upon  th: 
heirs  for  a  fine ;  but  here,  until  E.  F.  appoints,  no  one  U 
admitted.]  There  is  a  tenant  on  the  roll ;  and  that  is  all  be  \^ 
entitled  to.  There  the  nomination  was  by  surrender  to  the  use 
of  the  will;  here  it  is  a  conditional  surrender  by  way  cf 
mortgage.  That  is  the  only  distinction.  In  the  surrender  to 
the  use  of  a  will,  the  devisee's  name,  or,  if  there  be  a  power  of 
appointing  any  party,  the  name  of  that  ultimate  devisee,  ii 
by  law  inserted  in  the  surrender.  So,  as  to  surrender  inUr 
vivos,  the  principle  is  the  same.  Bex  v.  Lord  of  the  Manw 
of  Oundle,  {h)  That  was  the  case  of  a  surrender  to  such  uses 
as  one  Dawson  should  appoint,  and,  in  default,  to  him  and  bi^ 
heirs.  It  was  not  a  will,  nor  a  mere  power,  but  in  default  of 
appointment,  D.  was  to  have  the  land.  [Jervis  C.  J.  Wii 
D.  a  purchaser  for  money  ?]  It  does  not  appear.  The  onlj 
difference  between  that  case  and  the  present  is,  that  there  the 
surrender  was  absolute,  and  here  it  is  the  ordinary  conditiocd 
surrender.  In  Regina  v.  Lady  of  Manor  of  I>tdUnghtm(c) 
no  objection  was  made  to  the  validity  of  such  a  power  as  the 
present.  \JervU  C.  J.  The  point  was  not  taken.  Maidt  J. 
Every  admittance  and  surrender  imports  in  it  power  to  the  sur- 
renderee to  appoint  by  will ;  therefore,  when  he  appoints  by  «ili) 
it  relates  to  the  surrender,  and  the  appointee  is  put  into  the  sur- 
render. But  here,  without  evidence  of  a  custom,  the  lord  \&  to 
be  bound  to  act  upon  the  power  in  the  surrender.]!  No  custom 
is  necessary.  The  case  cited  shows  th<it  where  there  was,  not  a 
naked  power,  but  a  power  coupled  with  an  interest, — not  a  will, 
but  a  transaction  inter  vivos,  the  appointee  had  his  name  inserted 
in  the  original  surrender,  and  was  admitted.  In  the  Queen  t. 
Ely  (d)  it  was  held  that  the  lord  cannot  refuse  a  surrender  on 
the  ground  of  its  containing  a  power  of  appointment.  There 
the  Court  granted  a  rule  for  a  mandamus  to  compel  the  steward 
of  a  manor  to  accept  surrender  of  a  copyhold  tenement  **  to  such 
uses  as  B.  should  at  any  time,  by  deed  or  by  wiU,  appoint,  and,  in 
default  of  appointment,  to  the  use  of  S.,  his  hdrs,  and  asrigosy 
&c"  [Jervis  C.  J.  The  granting  of  the  rule  only  implied  tbt 
the  Court  thought  the  point  fit  to  be  raised.  In  the  time  of 
Lord  Denman,  it  was  usual,  in  the  Queen's  Bench,  to  grant  tbe 
rule  for  a  mandamus  almost  as  a  matter  of  course.]  The  point 
was  put  to  the  Court,  and  argued  with  learmng :  and  they  made 


(a)  9  Hare  698. 

b)  1  A.  &  E.  283. 

c)  8  A.  &  E.  858. 


I 


(d)  MS.  case  unreported,  T.  T. 
1839.  It  was  presented  to  B$li' 
Serj.,  by  Mr.  Sweet. 
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a  rule  absolute  upon  it.  [^Maule  J.  The  lord  must  always 
have  such  a  tenant  upon  his  rolls  as  may  be  able  to  answer  for 
the  services^  capable  of  committing  forfeitures,  &c.  (a);  in  short,  a 
tenant  from  whom  the  lord  may  receive  the  fruits  of  his 
tenancy.  One  of  the  reasons  given  for  the  ancient  statute  of  juza 
emptores  (i),  and  the  law  of  Mortmain  (c)  was,  that  the  lords, 
by  reason  of  alienations,  lost  the  fruits  of  the  tenancies.  On  a 
surrenderor  dying  without  an  heir,  the  lord  would  get  no  fine. 
Now,  suppose  a  surrender,  such  as  in  the  case  cited  or  in  the 
])rcsent  case ;  if  the  surrenderor  died  before  the  surrenderee  was 
admitted,  and  left  no  heir,  and  the  appointment  is  to  relate  to  the 
surrender,  the  lord  loses  the  profit  upon  the  heirship.  The 
authorities  show  that  a  man  may  surrender  to  the  use  of  his  own 
will :  but  you  contend  that  he  may  surrender  to  the  use  of 
the  will  of  somebody  else.  Now,  in  the  case  of  the  tenant's 
will,  the  duty  is  not  unreasonably  thrown  upon  the  lord  of 
ascertaining  what  is  the  testator's  will;  for  there  is  privity 
between  them :  but  it  is  very  different  to  throw  on  the  lord  the 
duty  of  attending  to  the  appointment  of  a  stranger.]  The  cases 
go  farther  than  the  case  of  the  tenant's  will.  They  show  that 
the  lord  is  bound  to  admit  the  nominee  of  the  appointor  named 
hy  the  tenant.  [Jervis  C.  J.  In  all  the  cases  you  cite,  the 
I)ower  had  been  created  by  the  lord's  acceptance  of  the  sur- 
render.]    There  are  direct  authorities  in  favour  of  the  plaintiff. 


(a)  Peachy  ▼.  Somerset,  1  Strange, 
446. 

(b)  is  Edw.  1.  Stet.  WestminBter 
3.  The  purview  of  this  statute  was 
tlie  same  as  that  of  the  Mortmaia 
laws,  to  prevent  loss  of  feudal  ser- 
vices; toe  latter  being  directed 
against  alienations  to  corporate  bodies, 
the  former  against  sub-infeudations ; 
by  which  the  services  were  lost  to 
the  chief  lords,  anu  became  due  to 
mesne  lords,  the  immediate  superiors 
of  the  tenant :  for  which  reason  the 
statute  enacted  that  the  tenant 
(should  alwajs  hold  of  the  chief  lord. 
S«fe  Chri8tian*8  Blackstone,  6.  11. 
c.  vi.  p.  9. ;  and  FinIason*s  Hist.  Laws 
^lortm.  p.  25.  There  is  a  close 
analogy  between  the  ancient  law  as 
to  fees,  before  the  abolition  of  feudal 
tenures,  and  the  present  law  of  copj- 
liuid  tenure.    Thus  corporations  re- 

Suired  a  licence  to  purchase  in  fee. 
enk.  207.  See  note  to  Arnold  v. 
Jiidge,  ante,  p.  315.  ;  and  see  next 
note. 

(c)  These  laws  included  aliena- 
tions for  terms  of  years  as  well  as  in 
fee.    See  stat.  7  Edw.  1.,  "  That  no 


person,  under  colour  of  gift,  or  lease, 
receive  lands,  or  tenements,  &c., 
whereby  the  same  maj  come  into 
mortmain;**  the  reason  assigned 
being,  that  **  thereby  the  lords  do 
lose  their  escheats  of  the  same;**  be- 
cause, of  course  a  corporate  body 
could  not  incur  an  escheat.  The  tn- 
cidents  of  feudal  service  were  seven : 
aids,  reliefs,  primer  seisin,  ward- 
.ship,  marriages,  fines  (on  alienation), 
and  escheats ;  to  none  of  which,  ex- 
cept the  first,  could  corporate  bodies 
be  liable.  Clearly  such  a  surrender 
as  in  the  case  at  bar,  came  within 
the  mischief  of  the  mortmain  laws. 
But,  on  the  other  hand,  the  mischief 
was  not  remediable  at  common  law, 
or,  rather,  was  not  considered  a  mis- 
chief;  and  at  common  law  no  re- 
straints or  alienation  existed  at  all, 
exceut  as  to  lands,  entailed,  as  to 
whicn  see  laws  of  Alfred,  c.  37.,  and 
Henry  1.,  c.  70.,  (Ancient  Laws  of 
England,  vol.  i.) ;  and  as  to  aliena- 
tions in  articido  mortis,  or  to  the  pre- 
judice of  the  heir,  respecting  which, 
see  Glanvillc,  b.  vii.  See  Uist.  Laws 
Mort.  p.  19. 
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in  the  case  of  a  willi  and  the  principle  is  the  same  in  the  case  of  a 
deed,  (a)  \^Maule  J.  Na  A  man  maj  do  by  will  what  he  may 
not  do  by  deed :  you  cannot  say  that  a  man  may  do  by  deed 
that  which  he  may  do  by  will,  which  takes  effect  upon 
death.  (&)]  A  surrender  may  be  left  in  blank,  to  be  afterwards 
filled  up.  [ifafatcfe  J.  In  the  case  of  a  will]  That  ia  only  an 
instance  illustrating  the  general  principle.  [Mauk  J.  No 
It  limits  it.] 

Mr.  Huffh  Hill,  for  the  defendant.  I£  the  lord  had  accepted 
he  would  have  been  bound  to  admit.  But  he  was  not  boond  to 
accept.  In  the  case  of  Eddkston  v.  Collins  (c)  where  the  sur- 
render was  to  such  uses  as  A.  by  direction  of  B.  should  ap- 
point, the  Lord  C/iancellor  said,  "  I  give  no  opinion,  whether 
the  lord  was  bound. to  accept  the  surrender:  probably  he  was 
not:  but  having  done  so,  the  surrender  operates  to  the  uses 
appointed."  In  Scriven  on  Copyholds  (d)  it  ia  said,  **  It 
is  apprehended  that  the  lord  is  not  compellable  to  accept  a  sur- 
render of  a  copyhold  to  an  appointment  to  be  made  by  deed." 
There  is  no  direct  authority,  the  question  must  be  decided  upon 
principle.  And  the  principle  upon  which  copyholds  were  ex> 
eluded  from  the  Statute  of  Uses  applies.  That  reason  ia  stated 
in  Bodin  t.  Martin  (e),  because  the  transmutation  of  possession 
by  the  operation  of  the  statute,  without  the  allowance  of  the 
lord,  would  tend  to  the  lord's  prejudice.  This  is  cited  and  re- 
cognised in  Preston's  Sheppard's  Touchstone.  (J)  The  lord  is 
called  upon  to  accept  a  surrender,  by  which  he  would  be  com- 
pelled to  admit  a  tenant,  of  whom  he  knows  nothing,  and  who 
may  be  a  stranger  to  the  surrenderor.     Here  the  power  is  to 


(a)  A  copyholder  holds  ad  voftcn- 
tatem  domini^  aecundum  cowtuetudi' 
ttem  manerii:  i.e.  according  to  the 
lord*8  will  except,  so  far  aa  limited 
by  custom :  Heydon*s  case,  8  Coke, 
8. ;  Brown's  case,  4  Coke,  21. ;  and 
in  the  case  at  bar,  the  special  case 
negatived  the  existence  uf  a  custom 
warranting  such  a  surrender.  No- 
thing but  custom  warrants  grants  by 
copy.  Gilb.  Treat,  of  Ten.  185. ; 
Co.  Comp.  Cop.  52.  s.  41. 

(b)  The  distinction  between  a 
deed  and  will,  has  been  held  to  be 
that,  in  a  wUL,  no  estate  can  be  exe- 
cuted in  the  life  of  the  testator. 
Jjord  Audley's  case,  4  Moo.  166., 
although  an  instrument  in  the  form 
of  an  agreement  by  indenture,  con- 
taining general  words  of  gif^,  but 
not  clearly  conveying  any  property 
at  once,  may  be  construed  as  a  will. 
Oreen  y,  PrvudCf  Mod.  117.;  espe* 


eially  if  declared  by  the  party  to  be 
a  will ;  in  which  case  the  words  of 
gift  are  construed  accordinglj.  Hid- 
ion  V.  WUham^  Fin.  B.  155. 

Surrenders  are  not  to  be  con- 
strued as  favourably  as  wills.  Hie 
intention  of  the  party  hath  not  dO 
strong  an  operation  in  a  sarrender 
as  in  a  wUL    Gilb.  Treat.  Ten.  247. 

A  copyholder  surrendered  the  re- 
version of  his  copyhold,  post  mortem 
suam^  to  an  use,  &c.  Htid  that 
nothing  passed  thereby.  Clamp  v. 
Clampy  4  Lev.  8. ;  Seagood  t.  irae, 
J.  842.  Surrender  to  the  use  of  B. 
after  surrenderor*s  death,  not  good. 
Dwnnud  v.  Crtles,  Brownl.  41.  Sed 
munre^  Allen  v.  Nash^  Noy.  15% 
Holsworth*s  case,  CUwt.  36. 

(e)  SDea.M.&G.  1. 

(d)  P.  175. 

(0  Cro.  Car.  42. 

(/)  P.  205. 
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such  uses  as  F.  shall  appoint  during  the  joint  lives  of  F.  and  C.^ 
or  tDithin  twenty^ane  years  from  the  decease  of  the  survivors. 
Again,  E.  F.,  who  takes  as  mortgagee,  would,  in  order  to  realise 
his  security,  appoint  to  some  one  who  would  paj  no  fine.  This 
would  manifestly  be  to  the  prejudice  of  the  lord :  diminishing 
the  fines  he  would  otherwise  receiye.(a)  The  lord  is  bound  by  all 
the  trusts  of  the  surrender,  if  he  accept  it ;  but  not  by  trusts  in 
a  collateral  deed,  not  disclosed  on  the  face  of  the  surrender. 
[JUauk  J.  Are  there  no  cases  (ft)  in  which  the  lord  has  been 
sustained  in  a  refusal  to  admit  a  surrender,  on  the  ground  of  the 
terms  being  objectionable  ?]     None  have  been  found. 

Mr.  Seijt.  By les, in  reply,  cited  Clunks  case,  (c)  [^Cresswell  J. 
There  the  lord  had  accepted ;  and  the  question  was  not  whether 
he  was  bound  to  accept.]  He  also  cited  Brookes  case  (d)  where 
it  was  laid  down  that  the  lord  is  only  an  instrument,  to  convey 
the  estate,  and,  as  it  were,  put  in  trust  to  make  such  an  admit- 
tance as  he  who  surrenders  would  have  him  make,  (e)  The 
principle  appears  to  have  been  recognised  in  Boddington  v. 
Abemethy  (/),  where  the  surrender  was  to  certain  uses,  stated  in 
a  deed,  with  a  power  of  revocation,  which  was  exercised,  and 
other  uses  appointed,  and  it  was  held  to  be  good. 
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Jervis  C.  J.     I  think  the  lord  was  not  bound  to  accept  a 
surrender  in  the  terms  in  which  it  was  tendered.     It  is  ad- 


(a)  A  surrender  must  be  to  such 
a  person  as  is  in  esse^  and  capable  of 
taking  at  once,  or  it  is  Toid.  Sup- 
plement to  Co.  Com.  Cop.  67. 

{b)  Special  verdict  found  that 
surrender  was  bj  A.  to  the  use  of 
B.,  and  his  hnrs,  to  the  use  of  such 
person  as  A.  should  appoint  bjr  last 
will ;  and  that  A.  nominated  H.,  who 
surrendered  to  B ;  held  good :  but 
onlj  made  good  by  the  last  surren- 
der.   Leaver  v.  Booths  Web.  627. 

Surrender  bj  A.  to  have  afler  his 
death  to  the  use  of  a  child,  and  if  the 
child  die  before  twentj-one  years, 
then  to  B.  and  his  heirs ;  the  latter 
limitation  held  void:  for  the  copy- 
holder cannot  make  such  a  condi- 
tional surrender  infuturo,  Simpson 
V.  Southern^  Cro.  Jac.  S76. 

(c)  10  Coke,  p.  127.  If  a  copy- 
holder for  life  surrender  to  the  use 
of  A  B.  for  life,  who  is  admitted 
and  dies,  it  will  not  revert  to  the 
surrenderor  but  the  lord.  King 
y.  LoOer,  Cro.  Car.  204.  Aliter 
if  the  surrenderor  were  a  copy- 
holder in  fee.  S.  C.  If  the  nfrren- 
deror  had  died,  the  tenant  for  life's 
estate  would  not  be  ended ;  for  the 


lord  would  then  have  two  deaths 
to  depend  upon,  and  yet  but  one  of 
the  parties  had  an  interest.  Gilb. 
Treat.  Ten.  240.,  citing  the  above 
case.  On  a  surrender  to  A.  for  life 
and  after  to  the  use  of  B.  in  fee ;  A. 
being  admitted  and  dying,  B  may 
surrender  without  a  new  admittance. 
Bigger  v.  FeUton^  4  Le.  111.;  for 
the  estate  of  tenant  for  life  and 
heirs  in  remainder  are  the  same ;  and 
the  admittance  of  one  is  admittance 
of  the  other.  BtUler  v.  Lightfoot^ 
4  Leon.  38.  But  if  a  surrender  be 
to  the  use  of  A.  and  his  heirs.  A., 
before  admittance,  cannot  surrender 
to  the  use  of  another.  Wdson  v. 
Weddaly  Yelv.  144. 


"W 


But  the  preceding  words  are 


ids  Poph.  125. 

V 

hen  the  lord  accepts  a  new  ad- 
mittance, the  law  intends  that  the  sur- 
render generally  made  was  to  such 
an  use  as  is  specified  in  the  admit- 
tance." The  surrender  specified  no 
uses,  and  the  lord  had  aamitted  the 
surrenderor  to  the  use  of  him  and 
his  wife  in  tail. 

(/)  5  B.  &  C.  776. 
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.  ^^^^*  .      mitted  that  there  are  no  cases  which  bear  directly  upon  tkc 
Flack         point.     It  is  said,  indeed,   that  there  are  cases  expressly  in 
Thb  Mabtek    P^^°^  b^  ^^^  ^8  wUls  are  concerned ;  and  that  in  principle  th 
AND  case  of  a  will  is  the  same  as  that  of  a  deed.     In  the  case  of 

Downing      Mathews  T.  Osborne  the  qaestion  turned  upon  what  can  be  doDe 
CoLLKGB.      by  the  surrenderor  by  will,  who  has  transferred  to  the  use  of 
his  will.     And  there  can  be  no  question  that  if  a  copyholder 
surrender  to  the  use  of  his  will,  it  creates  a  power  in  the  Bur- 
renderee  to  name  a  person  to  come  in  by  virtue  of  the  eumn- 
der,  and  the  appointee  would  be  entitled  to  come  in*    And 
the  case  of  The  King  y.  Oundle,  applies  to  the  converse  case  of 
a  person  appointed  to  name  another,  and,  in  defiiult  of  bis  no- 
mination, to  hold  himself.     These  cases  weie  decided  upon  tkc 
principle  that  if  A.  have  to  appoint  a  party,  the  person  ap- 
pointed is  in  law  the  person  appointed  in  the  will ;  (nt,  if  he  do 
not  appoint  them,  he  himself  is  so.      I  think,  however,  that 
this  is  a  principle  peculiar  to  willsy  and  founded  on  a  custom  in 
each  manor  which  gives  a  copyholder  the  right  of  surrenderiog 
to  the  use  of  his  will ;  but  that  it  does  not  apply  to  transactions 
inter  vivos.     There  is  no  authority  to  show  that  it  does,  and  all 
principle  is   against  it.     Of  the   cases  cited,  only  one  at  all 
bears  upon   the  question,  —  The  King  v.  Oundle.     But  that 
case  clearly  proceeded  upon  this  ground :  that  the  Igrd,  vhen 
the  surrender  was  tendered  to  him,  accepted  and  acted  upon  it 
as  valid  and  thus  created  a  power,  after  the  execution  of 
which  he  could  not  be  permitted  to  question  its  execution. 
In  the  case  of  Meg.  v.  DuUingham  the  point  did  not  arise; 
because  there  was  this  plain  answer  to  the  objection,  that  the 
heir  was  the  party  bound  to  be  admitted.     In  none  of  the  casci 
cited  has  the  point  been  decided :  the  point  being,  not  whether^ 
when  the  power  has  been   created,  it  can  be  executed,  but 
whether  the  tenant  has  a  right  to  force  upon  his  lord  such  a 
power.     If  the  tenant  have  such  a  right,  it  is  singular  that  no 
instance  of  its  assertion  should  be  found.     I  think  that,  in  this 
case,  it  cannot  be  allowed.     It  may  not,  in  one  sense,  deprive 
the  lord  of  the  continuance  of  a  tenant  on  the  roll,  but  it  does 
tend  to  deprive  him  of  the  fines,  —  the  fruits  of  tenancy. 
The  acceptance  of  the  terms  proposed  would  give  the  surren- 
deror the  power  of  assigning  for  the  lives  of  the  surrenderees, 
and  for  twenty-one  years  after  the  decease  of  the  survivor.   Tbt 
is  an  objection  which  the  lord  has  a  right  to  make ;  and  the 
tenant  can  have  no  right  to  force  upon  him  a  surrender  em- 
barrassed by  trusts  not  sustained  by  the  custom  of  the  manor, 
and  to  claim  that  such  a  surrender  between  living  parties  should 
have  such  an  effect  as  indirectly  to  tend  to  deprive  the  lord 
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of  the  fruits  and  profits  of  the  tenancy.  I  think,  therefore,  that 
the  lord  was  justified  in  refusing  the  surrender  in  this  case,  and 
that  our  judgment  must  be  for  the  defendants. 

Maule  J.  I  think  wills  stand  on  a  footing  quite  peculiar ; 
and  that  if  surrenders  of  this  nature  were  binding  on  the  lord, 
he  might  be  kept  for  a  long  period  out  of  the  fruits  of  the 
tenure,  by  transfers  to  strangers,  of  whom  he  had  no  cogni- 
sance. I  have  a  strong  opinion  that  the  case  comes  within  the 
principle  of  our  decision  in  Mathews  v.  Osboftie^ — that  the  lord 
could  not  properly  be  called  upon  to  recognise  persons  as  his 
tenants  by  virtue  of  transactions  to  which  he  was  a  stranger. 
But,  at  all  events,  the  general  principle  of  the  law  of  copyholds 
precludes  any  compulsion  upon  the  lord  to  accept  such  a 
surrender  as  this. 

Ckesswell  J.  In  the  only  case  at  all  in  point  the  Lord 
Chancellor  was  of  opinion,  that  the  lord  could  not  be  compelled 
to  accept  such  a  surrender.  As  to  wills,  it  is  an  incident  of 
copyhold  tenure,  so  that  a  custom  to  the  contrary  is  bad.  It 
isquite  different  in  the  case  of  deeds,  introducing  new  powers 
into  the  surrender. 

Talfoubd  J.  concurred. 


Attorneys,  Cole  ;  —  Cole. 


Judgment  for  the  defendant. 
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PENNALL    AND    ANOTHER,    ASSIGNEES    OF 
COLOMBINE,  A  BANKRUPT,  v.  CLARKE,  (a) 


Coram  Jebvis  C.  J.,  Maule  J.,  Cbesswell  J.,  and  Tal- 
foubd J. 


M: 


COXMOK 

Pleas. 
June  11. 

B.  BEASLEY  had  obtained  a  rule  nisi  to  allow  the  plain-  On  an  appii- 
tiffs  in  this  case  to  reply  double.     The  plaintiffs  declared  in  ^^^^X  T^^ 

(a)  Reported  by  W.  F.  Finlason,  Esq.  traverse  and 

special  replica- 
tion: Hdd  that  it  is  sufficient  to  make  an  affidavit  in  general  tenns,  that  there  is  reasonable 
ground  to  traverse  the  plea,  and  that  the  matters  propos^  to  be  replied  are  true,  and  the  facts 
need  not  be  set  forth  so  as  to  enable  the  Court,  or  a  Judge,  to  determine  upon  the  necessitj 
for  the  application,  unless  the  Court  or  Judge  require  it. 

Declaration  by  assignees  on  covenant  with  the  bankrupt  for  payment  of  money.  Plea  (Jmter 
aHiay,  that  on  a  treaty  oi  marriage  between  the  bankrupt  and  his  wife,  it  was  agreed  that  he  should 
coyenant  to  pay  to  trustees  10,000/L  and  interest,  and  assign  the  moneys  mentioned  in  the  decla- 
ration for  securing  payment  6t  said  sum :  and  that  he  entered  into  such  covenant,  and  made  such 
assignment,  and  contracted  the  marriage,  before  his  bankruptcy.  Plaintiff  applied  for  leave  to 
reply;  1st,  taking  issue  on  the  plea,  and  2Dd,  alleging  that  the  treaty  of  marriage,  the  settlement, 
the  assignment,  and  the  marriage  were  respectively  entered  into,  executed,  and  solemnised,  in 
parsuance  of  a  fraudulent  arrangement  between  the  bankrupt  and  his  wife,  to  defeat  his  creditors, 
he  bebg  at  the  time  in  a  state  of  hopeless  insolvency.  The  application  was  refused  on  the 
common  affidavit,  but  allowed  on  an  affidavit  distinctly  denying  the  material  allegations  of  the 
plea,  —  alleging  that  the  deeds  had  been  ordered  by  the  Court  of  Chancery  to  be  delivered  up 
to  be  cancelled,  —  and,  affirming  the  truth  of  the  matters  specially  set  forth  m  the  replication. 
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.  ^^^^'  ,     covenant  for  the  non-payment  by  the  defendant  to  the  bankrapt 

Pennaix      of  certam  moneys,  which  the  defendant  had  covenanted  with  the 

Amion^  OF  bankrupt,  before  his  bankruptcy,  to  pay  to  him. 

CoLOMBiNs,        To  this  declaration  the  defendant  had  pleaded  the  following 
aBakkeupt.  pieaa:_ 

Claru.  1.  Kon  est  factouL 

2.  Plaintiflb  not  assignees. 

3.  That  on  a  treaty  of  marriage  between  the  bankrupt  and 
Amy  Miles,  it  was  agreed  that  the  bankrupt  should  coTenant 
to  pay  to  trustees  10,00021  and  interest,  and  assign  the  debts 
mentioned  in  the  dedaralion  for  securing  payment  of  that  sum 
and  interest.  That  the  bankrupt  did  enter  into  such  coTenant, 
and  make  such  assignment  before  his  bankruptcy,  and  that  the 
marriage  between  him  and  Amy  Miles  took  place  before  his 
bankruptcy. 

4.  To  part,  payment  to  bankrupt  before  bankruptcy. 

5.  To  whole  declaration,  set-off  for  debts  due  from  bank- 
rupt before  bankruptcy. 

The  plaintiffs  took  out  a  summons  to  reply  double  as  follows 
to  the  third  and  fifth  pleas. 
To  the  third  plea :  — 

1.  A  denial  of  the  plea. 

2.  That  the  treaty  of  intermarriage,  the  indenture  of  set- 
tlement, the  assignment,  and  the  marriage,  were  respectivelj 
entered  into,  executed,  and  solemnised,  in  pursuance  of  a  frau- 
dulent arrangement  between  the  bankrupt  and  his  wife,  for  the 
purpose  of  defeating  his  creditors,  that  the  bankrupt  was  at  the 
time  in  a  state  of  hopeless  insolvency  and  contemplated  bank- 
ruptcy.    • 

To  the  fifth  plea :  — 

1.  A  traverse  of  the  plea. 

2.  Statute  of  Limitations. 

The  summons  was  attended  before  WiUiama  J.,  and  was  sup- 
ported, in  the  first  instance,  by  an  aflidavit  made  by  the  plain- 
tiffs* attorney,  in  the  words  of  the  81st  section  of  Uie  Common 
Law  Procedure  Act.  The  learned  Judge  deemed  the  affidavit 
insufficient,  &s  to  the  double  matter  proposed  to  be  replied  to  the 
third  plea,  and  the  summons  was  adjourned  for  a  further  affi- 
davit upon  that  part  of  the  application,  which  aflidavil  stated 
in  effect  as  follows :  — 

''  That  the  said  third  plea  contained  imtrue  statements  of  the 
facts  thereby  professed  to  be  pleaded  'n  several  material  par- 
ticulars, and  that  it  was  not  tru^  as  stated  in  the  said  plea,  that 
upon  the  treaty  for  the  marriage  in  the  said  third  plea  men- 
tioned, it  was  agreed  between  the  said  David  Edwin  Colombine 
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and  Amy  his  wife,  that  the  said  David  E,  Colombine  should  ,  ^^^^' . 
assign  to  trustees  the  debt  claimed  in  this  action  as  a  security  Pennaix 
fur  the  sum  of  10,000/.  in  the  said  plea  mentioned."     The  affi-  ^f^  Another, 

*  ,      ,  ASSIONEES  OF 

davit  then  set  out  the  covenant  in  hcec  verba^  and  distinctly     Colombine, 
contradicted  one  or  more  of  the  material  averments  in  the  plea,    ^  Bankbupt, 
and  then  further  stated  —  Clahkx. 

That  the  execution  of  the  said  settlement  and  agreement  was 
without  the  privity  of  the  trustees,  and  that  none  of  them  ever 
acted  in  the  trusts  thereof. 

That  the  said  marriage  settlement  contained  no  covenant  to 
assign  the  monies  In  the  declaration  mentioned,  nor  the  security 
Fur  them ;  and  the  said  security  declared  and  alleged  to  have  been 
Jepoeited  with  trustees  as  a  security  for  the  payment  of  the 
Baid  10,000/.  was  seized  by  the  messenger  under  the  fiat,  and 
that  the  bankrupt  always  had,  as  deponent  verily  believed,  the 
^me  in  his  keeping. 

That  the  said  indenture  and  the  said  agreement  had  been,  by 
I  decree  of  the  High  Court  of  Chancery,  declared  to  be  void  as 
igainst  the  now  plaintiffs,  as  assignees  of  the  said  Colombine, 
md  the  said  settlement  and  assignment  had  been  ordered  to  be 
lelivered  up  to  the  plaintiffs  to  be  cancelled. 

And  the  affidavit  then  concluded  thus :  — 

"  And  this  deponent  Is  advised  and  believes  that,  for  the  rea- 
sons aforesaid,  the  plaintl£&  have  just  ground  to  traverse  the 
third  plea  herein  proposed  to  be  traversed,  and  that  the  matters 
in  the  said  abstract  mentioned,  sought  to  be  replied  as  aforesaid, 
0  the  said  third  plea,  by  way  of  confession  and  avoidance,  are 
respectively  true  In  substance  and  In  fact." 

The  learned  Judge  considered  the  affidavit  did  not  disclose  a 
lecessity  for  a  traversing  and  specially  replying,  and  accordingly 
le  declined  to  make  the  order.  The  Court  granted  the  rule 
list;  against  which, 

Mr.  T.  Jones  now  showed  cause.  There  can  be  no  neces- 
sity for  the  special  replication,  If  the  facts  alleged  in  the  plea 
ire  untrue.  [Jerrns  C.  J.  It  may  be  very  necessary  to  en- 
ible  the  plaintiffs  to  disclose  all  the  circumstances  of  the  case.] 
if  it  be  Intended  to  set  up  that  the  deeds  were  fraudulent,  the 
lefcndant  ought  not  to  be  compelled  to  prove  them.  The  affi- 
lavit  is  not  sufficient.  [Jervis  C.  J.  It  is  not  necessary, 
inless  the  Court  or  Judge  require  it.  It  discloses  enough  In 
)ur  opinion.]  (a)  Per  curiam.     Rule  absolute. 

Attorneys :   Chidlej/  ;  —  Melton. 

(a)    In  Reid  y.  ReT^    2  Dowl.  by  plaintiffs  iia  agents  of  the  party 

^.  S.  544,  defendant  was  allowed  to  interested.    2.  That  it  was  obtained 

)lcad,  with  seven  other  pleas :  —  1 .  by  fraud. 
Chat  the  charter-party  was  not  made 

C.  L.—  VOL.  I.  3  A 


cmimm  ulw  keforts. 


THE  QIKEX   WL  EDWARDS   AND  ANOTHER, 
IGXEES  OF  SALTER,  A  BANKRUPT,  (a) 


PoLXiCMS  CRL»  Pjlbksb  BL,  Pultt  R,  and 

Maktdi  B. 

XHIS  WW  m  dcimiei  to  m  repEcstioii,  bot  the    arguBie&t 

tnrmfid  on  il«  £rM»3Be»  dtihe  pies. 

Tht  faQ.-vvii^  &C19  apfmred  upon  the  record: — On  the  9th of 

SfTtbemWr,  1$^52,  a  writ  cif  extent  was  issued,  at  the  suit  of  the 
anL  HL  txvsm  Crvvwii,  aru3>A  t^  bankrupt,  Salter,  for  malt  duty.  Upon  tbe 
ibf  twnkz-i^K  SSrd  of  Sf7<«aiber  an  iaquisitioD  was  taken,  and  the  jnrj  foizDd 
^nrA irf-vrB  f]^^  Silxer was^  CM  the  day  of  iasinng  the  extent,  po^e^ed o( 
jcrven:  -^m  ocrteB  pcwida.  UpoB  tbe23id  of  Sq>tember  the  defendants,  ai 
^^^^22t^  aasgMcs  c^  Salter,  aakoed  the  goods^  and  pleaded  to  the  inquia- 
tbrcTvntcja  xSoa.  TWpkainsnfastaDoefltated,that  Salter  had  been  adjucfi- 
iw  iKCicv  tt  <!*^  bmkrapc,  and  the  defendant  Edwards  dalj  appointed  official 
*^  ^T^^^**^  aKapaee  of  his  estate,  bef<He  the  issoing  of  the  writ  of  extent, 
iht  i'rawm  sii  ^^  ^^  g'^'^takg  of  the  fiat  (oT  the  same ;  and  that  thereupon 


*X!'k^hr  ^^  S^'^'^  daioMd  became  absolutely  rested  in  him,  as  such 
r<»:k<k  ciL  ^t^x'S^'e^  before  cither  of  the  aboTe  events  had  happened.  To 
p£  a^*]^  this  plea  theie  was  a  replication  which  was  demurred  to,  aod 
tm  B.  ^tfM».     admitted  to  be  bad,  but  it  was  insisted  that  the  plea 'was  also 

bad.  The  question  raised  on  the  plea  was,  whether  the  appoint- 
ment of  the  official  assignee,  at  an  earlier  part  of  the  same  daj 
on  whidi  a  fiat  was  granted  for,  and  an  extent  issued  at  the  suit 
of  the  Crown,  against  the  bankrupt,  for  a  Crown  debt,  prevents 
Mojf  €w  27.     the  property  being  taken  under  the  extent. 

Mr.  ff"at$om  (with  him  Mr.  J.  Wilde)  appeared  for  the 
Crown,  and  Mr.  Bramwdl  (with  him  Mr.  ISnydon)  for  the 
defendants. 

The  cases  and  books  of  authority  quoted  were  as  follow : — 
The  AiL-Gen.  v.  Capett  (ft),  The  King  ▼.  Cotton  {c\  The  Km^ 
V.  Crump  and  Banbury  (rf).  Rex  ▼.  Earl  (e\  Bex  ▼.  Mann  (/), 
Brassey  v.  Dawson  (j\  Combe  ▼.  Pitt  (A),  Halls  ▼.  Petty  (i), 
Woodward  ▼.  Fox  (j),  Rogers  v.  Mackenzie  (*),  Rex  t.  Giles  (/> 
Rex  V.   Hornblower  (m),  The  King  v.  Woolf  (m),  Swain  v.  Mar- 

(a)  Reported  by  Douglas  Brown,  Esq. 


(b)  2  Show,  4B1.  (Q  Flow.  S64. 

(c)  Parker,  1 12. ;  2  Ve«.  288.  (n  2  Vent.  26. 

(d)  Parker,  126. ;  Tremaine,  637.  (k)  4  Ves.  752. 


(e)  Bunb.  S3.  (/)  8  Price,  293. 

(/)  2  Str.  749.  (m)  11  Price,  29. 

ig)  2  Str.  977.  (»)  2  B.  &  AW.  609. 
(h)  3  Burr.  1423.  1484. 
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and  (a),    GHes  v.   Graver  (6),  Seff.   v.  Ryk  (c),   JRussell  v.  .  ^^^^'  . 

^^edsam  (<f),    77l«  Att.'Geiu  ▼.  Briant  {e\  Dean  v.  iZ^,  (/),  The  Qdkbit 

VhitaAer  v.  Wishey  {g),  Montagu  on  Bankruptcy  (edition   of  Kdwarm 

805^  664.,  Eden  on  Bankruptcy,  272.,  Tidd  (8th edition),  1054-,  akd  Anotheb, 

fVest  on  Bxtents  (edition  of  1817),  96.  116.,  Manning's  Ex*  ^Su^^^' 

hequer  Practice,  47,  48.,  1  Co.  Litt.  30  fc,  150  a..   Broom's  ^  BAa»Borr. 
^laxlms,  105.,  Tidd's  Forms,  96.,  Watson  on  Sheriff,  248. 

Mabtin  B.,  'after  stating  the  facts,  delivered  judgment.  •^"(y  •• 
rhe  question  is,  whether  the  appointment  of  the  official  assignee 
It  an  earlier  part  of  the  day  on  which  a  fiat  is  granted  for  and 
in  extent  issued  at  the  suit  of  the  Crown  against  the  bank- 
rupt, for  a  Crown  debt,  prevents  the  property  being  taken 
mder  the  extent.  By  the  141st  section  of  the  Bankrupt  Law 
consolidation  Act  (A),  such  appointment,  ipgofactOf  operates  to 
transfer  .the  personal  estate  of  the  bankrupt  to  the  assignee. 
Lt  was  contended  by  the  learned  counsel  for  the  Crown,  that, 
18  against  the  Crown,  the  day  must  be  deemed  one  indivi- 
sible instant,  and  that  the  three  events,  namely,  the  appointment 
of  the  assignee,  the  granting  of  the  fiat  for  the  extent,  and  the 
issuing  of  the  extent,must  be  considered  as  all  having  taken  place 
at  the  same  moment  of  time.  And  if  this  be  so,  the  plea  is  bad ; 
for  there  is  no  doubt  that,  in  things  of  an  instant,  the  Crown  shall 
be  preferred  (t),  and  that  whenever  the  rights  of  the  Crown  and 
of  the  subject  concur,  the  Crown  has  the  priority.  On  the  other 
hand,  it  was  contended  by  the  learned  counsel  for  the  defend- 
ant<i,  that  the  truth  was  the  truth,  and  may  always  be  asoM> 
tained,  whether  it  be  in  the  case  of  the  Crown,  or  in  a  case 
between  subject  and  subject ;  and  that  if,  in  reality  and  fact, 
the  property  had  passed  out  of  the  Crown  debtor  before  any 
8tep  was  taken  on  behalf  of  the  Crown  to  enforce  payment  of 
this  debt,  there  was  no  concurrence  between  the  Crown  and 
the  subject,  and  there  was  no  property  in  the  debtor  upon 
\s'hich  the  extent  could  operate.  The  general  law  relative  to 
the  fraction  of  a  day,  as  it  is  termed,  is  perfectly  clear.  For  a 
great  many  purposes,  the  day  is  taken  as  an  entire  thing ;  but 
there  is  no  doubt  that,  as  between  subject  and  subject,  when 
conflicting  rights  of  the  character  of  that  in  the  present  case 
arise,  the  law  takes  notice  of  the  fraction  of  a  day.  This  is 
distinctly  laid  down  by  Mr.  Baron  Parke,  in  the  judgment  of 

(a)  1 B.  &  B  370.;  3  Moore,  740.;  («)  15  M.  &  W.  185. 

(iow.  89.  (/)  15  M.  &  W.  475. 

(6)  9  Bing.  128.  (g)  21  L.-J.  116.  C.  B. 

(c)  9  M.  5  W.  227.  W  12  &  13  Vict.  c.  106. 

W)  14  M.  &  W.  574.  (i)  ^lo^-  264.;  Co.  Lit.  30.  b. 

3a  2 


708  THE  COMMON  LAW  REPORTS. 

.  ^^^'  ,      the  Court  of  Exchequer,  in  Russell  ▼.  Ledsam.  (a)   So  also  In 
The  Queen      Combe  v.  Pitt  (ft),  Lord  Mansfield  treats  the  entirety  of  the 

EowARM       ^*y  *®  *  legal  fiction;  and  says,  that  "though  the  law  docs  not, 
AND  Anotheb,  in  general,  allow  of  the  fraction  of  a  day,  yet  it  admits  it  in 

"salttbr  ^'   cases  where  it  is  necessary  to  distinguish;"  and  adds,  "I  do 
A  Bankrupt,   not  see  why  the  yery  hour  may  not  be  so,  where  it  is  neces- 
sary and  can  be  done ;  for,  it  is  not  like  a  mathematical  pmnt, 
which   cannot   be   divided."     And   in  Roe  v.  Hersey  (c),  tk 
same   is  stated    to   be  the  law;    the    Court  says,   the  rule 
that  '^  there  is  no  fraction  in  a   day  is  a  fiction  in  law,  and 
Jictio  juris  neminem  l(edere  debttJ"     The  question  then  comes  to 
this,  whether  that  which  is  the  undoubted  law,  aa  between 
subject  and  subject,  is  also  law  as  between  the  Crown  and  the 
subject     If  the  case  were  to  be  decided  merely  upon  the  piin- 
ciples  of  reason  and  good  sense,  I  apprehend  no  doubt  coold 
exist.     A  transaction  which  takes  place  on  the  morning  of  a 
day  may  be  as  complete  and  distinct  and  separate  from  a  tnutf- 
action  which  takes  place  on  the  evening  of  the  same  day,  as 
from  one  which  took  place  on  the  evening  of  the  previous  dar. 
And  as  I  said,  in  the  cases  before  mentioned,  the  position  that 
a  day  is  to  be  taken  as  an  instant  of  time  is  a  pure  fiction,  and 
in  the  present  case,  as  it  seems  to  me,  a  peculiarly  absurd  one: 
for  one  of  the  events  which  by  it  are  concluded  to  have  taken 
place  at  the  same  instant  with  the  others  must,  of  necessitv, 
have  preceded  one  of  them ;  for  the  fiat  for  the  extent  must,  of 
inevitable  necessity,  have  preceded  the  issuing  of  the  extent 
But  no  doubt  the  case  is  to  be  decided  by  authority  if  it 
exists;  and   in  the  case  of  conflicting  authorities,  our  deci- 
sion   should   be   governed   by   the   considerations,   which  of 
them  is  the  more  conformable  to  the  law  in  analc^ous  cases, 
which  more  consistent  with  justice  and  good  sense;  and  unless 
it  be  clearly  seen  that  some  manifest  error  or  mistake  hare 
occurred,  1  think  the  later  authority  ought  to  prevaiL     A  very 
great  number  of  cases  and  extracts  from  text  writers  were  cited 
on  both  sides,  but  in  reality  the  question  will  be  found  to  de- 
pend upon  whether  preference  is  to  be  given  to  the  law  as 
stated  in  Rex  v.  Earl(^d)y  and   Tlie  King  v.  Cotton {e)y  whicii 
statements  of  the  law  are  alleged  by  the  learned  counsel  for 
the  Crown  to  be  conclusive  in  his  favour,  or  to  Swain  v.  M&r- 
land  (/),  which  is  alleged  by  the  learned  counsel  for  the  de- 
fendants, to  be  equally  conclusive  the  other  way.     What  U  to 
be  found  in  Bunbury,  is  this: — A  person  named  Earl  had  be- 

(a)  14  M.  &  W.  582.  (rf)  Bunb.  33. 

{h)  3  Burr.  1434.  («)  Parker,  126. 

(c)  3  WiU.  274.  (/)  1  B.  &  B.  370.;  3  Moore  740. 
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jome    bankrupt,   and    the    assignment    to  liis    assignees  was      t         *  , 
txecuted  upon  the  3lst  of  January,  1718.     An  extent  issued    ThbQuebn 
kgainst  him,  tested  the  same  day,  by  virtue*  of  which  the  sheriff     edwards 
ook  the  goods  out  of  the  hands  of  the  assignees,  which  they  ^«^  Anothbb, 
lad  seized.  The  report  then  proceeds  thus :  "  Note. — The  mes-       Saltkb, 
enger  under  the  commission  took  possession  of  the  goods  be-   ^  Ban»b0pt. 
ore  the  extent ;  but  it  was  given  up,  and  admitted  that  the 
extent,  bearing  equal  date  with  the  commission,   should  un- 
loubtedly  have  the  precedence.'*     The  question  in  the  case  in 
Parker  was,  whether  the  extent  prevailed   against  a  distress 
ivhich  was  tested  before  the  sale ;  and  it  was  held  that  it  did, 
ipon  the  principle  that  the  actual  transfer  of  the  property  out 
)f  the  Crown  debtor  is  essential  to  defeat  the  extent.     Chief 
Baron  Parker  reports  himself  to  have  said  this,  in  delivering  his 
Dwn  judgment :  "  The  rule  "  (viz.,  that  the  transfer  of  the  pro- 
perty is  the  test),  '^  holds  equally  in  the  case  of  a  seizure  made 
by  virtue  of  a  warrant  of  Commissioners  of  Bankruptcy,  and 
yet  their  warrant  is  no  execution.     This  was  so  held  in  the  case 
of  The  King  v.  Crump  Sf  Hanbury,^  in  the  reign  of  Charles  the 
Second.  •  **I  have  also,"  he  proceeds  to  say,  **a  short  manu- 
script note  of  it,  which  reports  it  thus:  One  indebted  to  the 
Crown  became  a  bankrupt,  and  a  commission  of  bankruptcy 
was  sued  out  against  him,  and  an  assignment  was  made  of  his 
estate ;  and  an  extent  issued  for  the  Crown,  tested  the  day  of 
the  date  of  the  assignment ;  and  the  extent  was  preferred :  and 
this  adjudged  by  my  great   predecessor,  Lord  Chief  Baron 
Hale."     He  states  that  the  case  of  The  King  v.  Crump  §•  Han-*^ 
hury  is  mentioned  in  The  Attorney^Gen.  v.  CapelL  (a)    Upon  re- 
ference to  Shower,  the  facts  appear  to  have  been  these :  One 
Lewis  was  indebted  to  the  King,  and  on  the  21st  of  March  an 
extent  issued  against  him.     Lewis  was  bankrupt  at  the  time, 
and  on  the  12  th  of  March  his  goods  had  been  seized  by  war- 
rant from  the  Commissioners;  and  on  the  21st,  the  day  of  the 
test  of  the  extent,  the  Commissioners  assigned  to  the  creditors, 
which  was  the  then  practice  in  bankruptcy.     The  Court  held 
that  the  Crown  was  entitled  to  the  goods ;  for  "  although  the 
goods  were  actually  in  custodia  legis^  yet,  because  the  extent 
came  before  the  property  was  vested  by  an  assignment,  it  was 
held  a  good  extent."     It  was  contended,  and  with  perfect  truth, 
that  this  case  was  in  reality  no  authority  against  the  defendants, 
hut  rather  in  their  favour ;  for  that,  upon  the  facts,  it  appeared 
that  the  extent  not  only  issued,  and  was  tested,  but  actually 
^roe;  that  is,  I  presume,  was  placed  in  the  hands  of  the  sheriff 
t^cfore  the  assignment,  and  whilst  the  goods  were  in  the  hands 

(a)  2  Show.  481. 
3  A  3 
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,  ^^^'  .     of  the  messenger,  or  in  other  words,  •*  m  cuHodia  hgit ;"  in 
Thb  Qukxn    which  case  the  Crown  would  undoubtedly  be  entitled,  becauae 

Edwabm      *^®  property  was  not  then  transferred  out  of  the   bankrupt. 
AMD  Amothek,  Goods  are  not  **  in  custodia  leaisJ*  when  in  the  hands  of  tbe 

SitwBR,**'  assignee  of  a  bankrupt;  on  the  contrary,  they  are  the  property 

▲  BARKftupt.   of  the  assignees,  for  the  benefit  of  the  bankrupt's  creditors.  For 

the  purpose  of  ascertaining  with  certainty  what  was  the  predse 

plea  in  this  case^  we  caused  the  original  roll  to  be  produced, 

and  we  found  it  to  be  in  accordance  with  the  statement  in 

Shower.     The  plea  did  not  show  that  the  assignment  had  been 

executed  before  the  teste  of  the  extent ;  which,  accor^ng  to  the 

ordinary  principles  of  pleading,  the  defendant  was  bound  in  his 

plea  to  aver,  in  order  to  show  a  better  title  to  the  goods  than 

the  Crown.     As  to  the  case  from  Bunbuiy,  it  was  aaid,  that 

what  is  there  stated,  was  at  best  an  admission  by  an  unnamed 

counsel ;   and  besides  that,  the  cases  in  Bunbury  were  mere 

loose  notes,  never  meant  to  be  publislied,  the    auth<mty  for 

which   was  a  statement   by    L#ord   Mansfield,  in    21biiUrr  t. 

Pook»  (a)     There  can  be  no  doubt,  however,  that  these  cases 

have  been  considered  authorities  for  the  position  contended  oa 

behalf  of  the  Crown ;  for  (besides  many  other  references  in  the 

books)  Mr.  Baron  fVood  is  reported  to  have  said,  in  the  case 

of  The  King  v.  GiUb  {b) :  **  That  the  extent  takes  precedency, 

if  it  be  tested  before  the  assignment ;  and  even  on  the  day  of 

the  date  of  the  assignment,  because,  as  they  both  happen  on 

the  same  day,  the  Crown,  by   its   general  prerogative,  shall 

have  the  preference,  as  was  decided  in  the  case  of  The  King  v. 

Crump  ^  Hanbuty/*    It  will  be  of  no  avail  referring  to  the 

other  authorities  cited  by  the  learned  counsel  for  the  Crown, 

for  none  of  them  are  direct  upon  the  question ;  and  what  is  said, 

rests  upon  the  authority  of  the  cases  before  referred  to.     As  to 

the  works  of  the  text  writers,  those  published  before  the  deci^on 

of  the  Court  of  Common  Pleas  in  Swain  v.  Morland,  namely, 

West  and  Manning,  state  the  law  as  mentioned  in  Bunbury  and 

Parker,  citing  them  as  the  then  authorities ;  and  thoee  published 

after,  state  it  as  doubtful;  and  Lord  Henley,  in  his  work  on 

Bankruptcy  (c),  expresses  his  opinion  that  the  law,  as  laid  down 

by  the  Court  of  Common  Pleas,  is  much  the  more  conastent 

with  justice  and  good  sense.  The  case  of  Swain  y.  Morland  was,  as 

has  been  before  mentioned,  relied  on  by  the  learned  counsel  for 

the  defendants  as  conclusive  in  their  favour.    In  this  case,  tbe 

Court  of  Common  Pleas,  after  argument  in  which  all  the  cases 

upon  the  subject  were  brought  before  them,  including  the  cases 

in  Bunbury  and  Parker,  delivered  a  written  judgment,  after 

(a)  5  Burr.  265S.  {h)  6  Price,  334.  (e)  3rd  edit  p.  287. 
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time  taken  to  consider,  that  unless  the  fiat  for  the  extent  issued  ,  ^^^^'  . 
at  a  time  of  the  day  before  the  property  of  the  Crown  debtor  was  The  Quseh 
changed,  the  extent  was  of  no  effect;  that  the  law  would  take  edwabds 
notice  of  the  fraction  of  a  day,  in  the  case  of  the  Crown,  as  well  ahd  Amotheb, 
as  between  subjects,  and  they  distinctly  stated  that,  as  there  ^^'^^1^^^ 
was  no  fact  from  which  it  appeared  that  the  fiat  for  the  extent  a  Ban&&uf«. 
was  anterior  to  the  sale  (by  which  the  transfer  of  the  property 
was  efifected  in  that  case),  they  could  not  presume  it,  or  suffer  a 
fiction  to  operate  against  the  justice  of  the  case.  Now,  this  is 
an  express  authority  upon  the  point  by  a  court  of  co-ordinate 
jurisdiction  with  our  own;  and,  as  I  have  already  said,  it  is  in 
my  opinion  our  duty,  and  in  accordance  with  the  ordinary 
practice  of  the  Courts  at  Westminster  Hall,  to  decide  in  con- 
formity with  it,  unless  there  appears  to  be  some  manifest  error 
or  mistake.  I  certainly  do  not  think  tliat  any  such  error  ap- 
pears ;  for  the  judgment  is  in  conformity  with  the  known  and 
admitted  law  in  analogous  cases,  and,  as  it  seems  to  me,  more 
consistent  with  justice  and  good  sense,  than  the  statement 
of  the  law  to  the  contrary  in  Bunbury  and  Parker,  the  latter  of 
which  is  proved,  by  the  record  on  the  roll,  to  have  been  nothing 
beyond  an  extra  judicial  dictum,  and  the  former  only  professes 
to  be  an  admission  of  an  unnamed  counseL  I  also  think,  that 
in  the  present  administration  of  the  law,  it  is  most  desirable  to 
get  rid,  so  far  as  it  is  possible,  of  fictions  and  unrealities  of  every 
kind.  But  even  were  I  inclined  to  the  contrary  opinion,  I 
think  that,  after  the  decision  in  the  Common  Pleas,  the  Crown, 
and  not  the  defendants,  ought  to  be  put  to  a  writ  of  error  to  re- 
verse the  judgment  if  it  be  erroneous.  It  was  said,  that  by  *Hhe 
course  of  the  Exchequer,"  the  Crown  was  entitled  to  judgment. 
*^The  course  of  the  Exchequer"  is  to  be  shown  by  the  known 
practice  of  the  Exchequer,  or  by  its  records..  Plowden,  320.  The 
AUorney^Gen.  v.  Briant.  (a)  And  it  is  sufficient  to  say,  on  this 
point,  that  no  record  was  alleged  to  exist  to  support  the  prin- 
ciple contended  for  by  the  learned  counsel  for  the  Crown,  nor 
was  any  instance  shown  of  any  such  practice,  either  in  the 
argument  of  the  Court  of  Common  Pleas  in  Swain  v.  Morlandf 
or  in  the  argument  in  the  present  case.  In  my  opinion  the  de^ 
fendants  are  entitled  to  the  judgment  of  the  Court. 

Platt  B.  It  is  necessary  that  I  should  express  some 
opinion  upon  this  subject,  and  I  must  say,  that  upon  this  ques- 
tion I  never  entertained  the  slightest  doubt  I  do  not  quite 
run  along  with  my  learned  brother,  who  appears  so  desirous  of 
getting  rid  of  all  fiction.  It  appears  to  me,  that  it  is  the  duty 
of  the  judges  of  the  land  to  declare  the  law ;  to  expound, 

(a)  15  M  &  W.  185. 
3  A  4 
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.  ^^^^'  .  and  apply  it  as  they  find  it.  We  do  not  mt  here  to  legis- 
The  Qobek  late,  but  we  sit  here  to  administer  the  law  according  to  the 
Edwards  Precedents,  and  therefore  it  is,  that  I  appeal  to  the  precedoits 
amdAnothsb,  which  are  to  be  found  upon  the  subject,  certainly  not  tcit 
^^S^TOR  ^'  closely  coming  to  this  point ;  and  there  must  be  a  reason  fer 
jl  Bankrupt,  that;  but  certainly  all  those  who  have  had  any  experience  of  the 
practice  of  this  Court  for  the  last  forty  years,  must  have  knovn 
well  the  general  course  of  the  Exchequer  for  the  purpose  of 
adjudicating  upon  the  division  of  a  d^iy  in  cases  of  this  kind; 
that,  when  the  question  arises  between  subject  and  subject,  the 
Court  will  make  a  division  of  a  day ;  yet,  when  the  qaest»ffl 
arises  between  the  Crown  and  a  subject,  there  never  has  been 
entertained  in  this  Court,  that  I  ever  heard  of,  a  doubt  bm 
that  there  is  no  division,  as  between  the  Crown  and  a  subject, 
of  a  day.  Therefore,  whatever  takes  place  upon  the  same  day, 
must  be  held  to  have  taken  place  on  the  same  instant  If 
that  is  so,  can  any  doubt  be  entertained  upon  the  cases  ci' 
The  King  v*  Earl  and  The  King  v.  Cotton^  in  which  the 
doctrine  was  laid  down  with  reference  to  the  prerogatiTe  of 
the  Crown.  It  seems  to  me,  according  to  the  course  of  tbii 
Court,  to  be  put  beyond  argument.  We  are  not  to  abrc^ite 
that  which  has  been  the  law  of  this  Court,  if  I  may  say  so, 
according  to  all  persons  who  have  had  anything  to  do  with  the 
application  of  it ;  and  it  is  not  so  easy  to  get  rid  of  the  notes 
in  Bunbury,  as  it  seems  is  attempted  now ;  because,  although 
Lord  Mansfield,  in  the  case  in  Burrow  (a),  gave  a  character  to 
those  notes,  give  me  leave  to  say,  that  the  very  learned  persoo 
who  edited  the  notes  in  Bunbury  gives  a  very  different  account 
of  them;  and  it  may  be  doubted  whether  it  was  not  a  very  hssty 
expression  on  the  part  of  Lord  Mansfield,  before  he  hid  been 
fully  aware  of  their,  value.  Now,  Serjeant  Wilson,  who  edited 
Bunbury's  Reports,  speaks  thus  about  them :  *'  The  learned 
author  attended  Westminster  Hall  above  forty  years,  chiefly  >t 
the  Exchequer  bar,"  (this  is  a  man  acquainted  with  Exchequer 
practice) ;  '*but  for  the  last  thirty  years  thereof,  in  that  Court 
only.  He  retired  in  the  year  1743,  and  when  he  took  leave  of 
the  Court,  had  |been  many  years  postman  there.  His  loi^  ex* 
perience  in  the  several  branches  of  business  iu  the  Exchequer, 
induced  gentlemen  of  the  profession  to  desire  his  notes,  wbick, 
in  his  lifetime,  were  all,  or  the  greatest  part  of  them,  tnn* 
scribed,  are  in  many  hands,  and  frequently  cited  in  TTcst- 
minster  Hall.  From  some  apprehensions  that  these  esses 
might  get  into  the  press  improperly,  and  come  out  imperfect, 
and,  indeed,  by  the  desire  of  some  gentlemen  eminent  in  the 

(a)  Tinkler  v.  Poole,  5  Barr.  2658. 
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professions  the  editor  was  persuaded  to  give  the  public  a  time 
copy  of  such  cases  only  as  the  author  took  in  Court,  with  his    Thb  Qoeem 
own  hand,  and  were  settled  and  corrected  by  himself  from  his      edwIbdb 
notes."     Really,  after  that,  the  learned  gentleman  having  at-  and  Anothbr^ 
tended  Westminster  Hall,  and  having  had  an  experience  of       Salter, 
forty  years,  having  corrected  these  notes,  and  these  notes  so    ^  Bankrupt. 
corrected  by  him  having  been  published  by  so  learned  a  person 
as  Mr.  Sergeant  Wilson,  it  seems  to  me  to  be  rather  a  rash  pro- 
ceeding, to  give  such  a  character  to  them.     *^  AH  the  marginal 
notes,"  he  says,  "  in  this  book  are  the  author^s  own,  except  one, 
in  page  302.,  of  Walher  v.  Jackson^  Coram,  Lord  Chancellor 
Hardwicke,  July  22nd,  1 743."     I  thought  it  right,  as  that  ex- 
pression of  Lord  Mansfield  has  been  alluded  to,  at  the  same 
time  to  bring  before  the  Court  the  character  which  is  given  to 
these  very  notes  by  the  gentleman  who  had  the  responsibility 
of  editing  them,  he  himself  bearing  as  high  a  character  as  any 
gentleman  at  the  bar.     I  think,  therefore,  that  the  judgment  in 
this  case  ought  to  be  for  the  Crown. 

Parke  B«     The  question  raised  by  the  pleadings  in  this  case 
is,  whether,  where  an  adjudication  in  bankruptcy,  and  the  ap- 
pointment of  an  official  assignee  (which  vests  the  property  in 
him  according  to  the  new  law),  took  place  before  the  fiat  and 
the  actual  issuing  of  an  extent,  and  where  on  the  same  day  the 
title  of  the  assignee  and  the  title  of  the  Crown  arose,  should 
the  fraction  of  a  day  be  taken  into  account;  and  if  so,  whether 
it  should  operate  as  against  the  Crown.     I  am  of  opinion  that  it 
fihould  not,  and  that  the  title  of  the  Crown  must  prevail.     This 
depends  wholly  upon  precedent  and  authority.  In  cases  between 
subject  and  subject  there  is  no  doubt,  that  prior  events  which 
have  occurred  on  the  same  day,  may  be  inquired  into;  but  in 
the  case  of  the  Crown,  a  different  rule  has  always  prevailed, 
(established,  no  doubt,  in  order  to  give  the  CrowQ  the  full  ad- 
vantage of  punctuality,  and  that  there  should  be  the  power  of 
enforcing  the  payment  of  debts  due  to  the  Crown  in  the  case  of 
bankruptcy,  which  is  a   matter  of  great   importance   to  the 
revenue).      In   Bex  v.'  Earl   it  is  stated  as   undoubted   law. 
A  commission  of  bankruptcy  and  an  assignment  bore  equal 
dates  with  an  extent.     The  messenger  took  possession  of  the 
goods ;  but  possession  was  given  up,  and  it  was  admitted  that 
the  extent  should  undoubtedly  have  the  precedence.     This 
was  in  the  year  1718.      The  authority  of  Bunbury  is  dis- 
paraged, no  doubt,  by  Lord  Mansfield,  who  says,  that  Bun- 
bury  never  meant  that  the  cases  should  be  published,  and 
that  they  were  mere  loose  notes.     But  Mr.  Serjeant  Wilson, 
the  able  editor  of  Bunbury's  Reports,  states,  that  those  notes, 


714  THE  COMMON  LAW  BEPORTS. 

,  ^^^-  ,      which  were  taken  with  his  own  hand,  were  given  to  the  public 

The  Qdebm    by  Bunbuiy,  who  had  been  for  many  years  an  officer  of  this 

"-  Court,  only  after  they  had  been  settle  and  corrected  from  his 

▲ndAnothbb,  notes.      In  1751,  Lord  Chief  Baron  Parker  considered  this 

^*sSJS^'   point  to  have  been  settled.     He  says,  "  This  was  so  held  in  the 

A  Bahkbupt.    case  of  The  King  y.  Crump  and  Hatibury^  which  is  entered 

Easter,  20th  of  Charles  the  Second,  Roll  80.  in  the  King's  Re- 
membrancer's Office,  but  judgment  given  in  Easter,  22iid  of 
Charles  the  Second,**  where,  if  the  extent  and  the  assignment 
were  done  on  the  same  day,  the  extent  was  held  to  have  the 
precedence.     The  record  is  in  Tremiune's  Pleas  of  the  Crown, 
637.     On  referring  to  the  record,  it  further  appears  that  the 
defendant   did  not  show    that  the  assignment   was  actuallj 
made  before  the  teste  of  the  extent,  though  on  the  same  day; 
and  it  is  possible  that  the  decision  may  have  turned  on  that 
ground,  as  the  defendants  must,  in  the  pleadings,  make  a  com- 
plete title  against  the  Crown ;  but  Lord  Chief  Baron  Paiier 
considers  it  as  a  decision  of  Sir  Matthew  Hale,  on  the  gezieral 
point,  that  where  an  assignment  and  an  extent  are  dated  on 
the  same  day,  the  title  of  the  Crown  must  prevaiL     The  doc- 
trine thus  stated  was  laid  down  by  Baron  Wood,  in  Bei  t. 
Giles  {a),  where  he  says,  **  If  the  test  and  the  assignment  happen 
on  the  same  day,  the  Crown,  by  its  general  prerc^ative,  shall 
have  the  preference;''  and  he  also  considers  the  case  of  The  KtMj 
Y.  Crump  and  Hanbury  as  deciding  that  point.     West,  in  his 
book  on  Extent,   p.  115.,  and  my  brother  Manning,  in  bis 
Exchequer  Practice,  p.  47.,  both  treat  this  as  clear  law.    In 
Russell  V.  Ledsam,  it  purposely  excepts  the  case  of  the  Crown, 
when  it  is  stated  that  ^Uhe  law  never  takes  notice  of  the 
fraction  of  a  day,  except  where  there  are  confficting  rights  be- 
tween subject  and  subject."     In  Swain  v.  Morland  gooda  had 
been  seized  under  9i  fieri  faciasy  and  part  of  them  sold  on  Sator- 
day,  and  the  remainder  on  Monday ;  an  extent,  tested  on  tk 
Monday,  was  put  into  the  sheriff's  hand  at  six  o'clock,  afttf 
the  goods  had  been  delivered  to  their  purchasers ;  aod  it  vtf 
held  that  the  execution  was  executed,  and  that  the  party  wbo 
issued  the^en  facias^  might  recover  of  the  sherifl^  in  an  ac- 
tion for  money  had  and  received,  the  money  levied  under  the 
sale.      My  brother  Martin  said  it  was  a  written  judgment   I 
Certainly,  it  was  delivered  after  time  taken  for  consideratioo; 
but  I  should  have  doubted  its  being  read,  because  there  are » 
many  inaccuracies  in  it ;  and  it  rather  indicates  that  the  Chi^t 
Justice,  if  he  is  correctly  reported,  imagined  that  the  delirerj 
to  the  sheriff  was  important,  but  certainly  that  has  nothing  ^^ 

(a)  8  Price,  334. 
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do  with  the  caae.    No  doubt  that  was  a  case  decided  after  time      .  ^^^'  . 
taken  to  consider ;  but  in  that  case  the  doctrine  that  the  frac*    the  Qusen 
tion  of  a  day  could  not  be  inquired  into^  was  not  considered  by      ^^ 
the  Court.     I  should  otherwise,  though  with  great  reluctance,  andAmothkr, 
have  acquiesced  in  that  decision,  until  it  had  been  reversed  in      ^^^^  ^' 
a  Court  of  Error,  though  upon  a  branch  of  the  law,  which  is    a  Bamkbuft. 
peculiarly  the  subject  of  the  jurisdiction  of  this  Court.     This 
point  was  treated  as  a  secondary  point  by  the  learned  counsel 
who  argued  the  case.     The  first  ground  he  showed  was  clearly 
untenable,  and  one  not  likely  to  meet  with  great  attention. 
That  was  answered  by  the  learned  counsel  for  the  plaintiiF^ 
by  a  very  inaccurate  representation  of  the  authority  in  Bun- 
bury,  to  which  I  have  referred.     The  attention  of  the  Court 
was  certainly  not  given  to  this  point,  in  the  manner  its  im- 
portance deserved,   and  in  a  way  practically  to  protect  the 
interests  of  the  Crown.     The  case  appears  to  be  very  unsatis- 
factory, and   decidedly  ought  not  to  overrule  the  established 
course  of  the  Exchequer,  which  is  a  part  of  the  law  of  the 
land.     I  may  add,  that  the  Lord  Chief  Baron  entirely  concurs 
in  the  opinion  which  I  have  expressed,  as  to  the  old  practice  of 
the  Court  of  Exchequer. 

Judgment  for  the  Crown. 

Attorneys,    Solicitors  to  Inland  Revenue;   and   Lawranee, 
Pkwsy  and  Boyer. 


CALDICOTT  V.  GRIFFITHS  AND  LOWE,  (a) 

Coram  Pollock  C.  B.,  Alderson  B.,  Platt  B.,  Exchequeh. 

and  Martin  B.  f^l%^ 

1  HIS  was  an  action  for  work  done,  and  for  goods  bargained  ^  ^^^^  ^_ 

and  sold,  to  which  the  defendants  pleaded  the  general  issue,  tection  society, 

It  appeared  at  the  trial  before  Williams  J.  at  the  Spring  Assizes  ^^l^Js  wISi 

at  Gloucester,  that  the  plaintiff  and  defendants  were  members  llstaofbank- 

of  "The  Midland  Counties  Guardian  Society  for  the  Protection  JJSSnsfco^^^^^ 

of  Trade."     The  defendants  were  members  of  the  committee  sistedof  mem- 

and  sub-committee,  and  gave  orders  for  the  work  and  goods  in  annuaf  suiS  ^^ 

question  to  the  plaintiff,  who  had  been  appointed  printer  and  payable  in  ad- 

*  J.  1.  *  Tance,  and  was 


(a)  Reported  by  Douglas  BrowD,  Esq. 


managed  by  a 
committee  of 

members.    By  one  of  the  rules  the  committee  had  the  power  of  appointing  and  dismissing  the 
printer,  who  was  to  be  a  member  of  the  society,  and  had  the  care  of  defraying  the  expenses,  and 


applying  and  disposing  of  the  funds  of  the  society. 

/( e/i,  that  the  pi 
committeeman  who  had  ordered  them,  as  the  rules  created  no  partnership,  and  the  printer  was  not 


le/i,  that  the  printer  could  reooTer  the  price  of  goods  Aimished  by  him  for  the  society  from  a 
tmitteeman  who  had  ordered  them,  as  the  rules  ere 
boond  to  look  to  the  funds  of  the  society  for  payment 
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,  ^^^-  .      stationer  to  the  Boclety*     The   object  of  the  society   was  to 

CAij>ioaTT     supply  members  with  circulars  containing  lists  of  bankrupts 

r^    ^'  and  persons  suspected   to   be   fraudulent.      An    annual  sub- 

Gbxffiths  •     . 

AND  Lowe,  scription  of  IDs.  dd.,  payable  in  advance,  was  required  of 
each  member.  The  material  rules  of  the  society  were  the  6tb, 
9th  and  17th.  By  the  6th  rule  it  was  provided  that  the 
committee  should  have  the  appointment  of  the  printer  and 
stationer,  who  should  be  elected  by  them  annually  from  among 
the  members  of  the  society,  and  should  have  the  power  to  dxh 
miss  the  printer  and  stationer  should  they  be  dissatisfied  witii 
the  way  in  which  he  conducted  the  business  of  the  society ; 
and-  that  to  such  committee  should  be  referred  the  defraying  of 
expenses  and  the  applying  and  disposing  of  the  money  belonging 
to  the  society ;  that  all  correspondence  for  the  furtherance  of 
the  objects  of  the  society  should  be  carried  on  under  thdr  direc- 
tion and  control,  and  they  should  transact  all  other  special 
business,  subject  to  such  rules  as  then  were,  or  thereafter  might 
be  laid  down  by  a  general  meeting  of  the  society.  By  the 
9th  rule,  102.  was  to  be  left  in  the  hands  of  the  secretary  to  meet 
the  current  expenses ;  but  all  orders  for  the  payment  of  money 
were  to  be  drawn  by  the  secretary  upon  the  treasurer  at  a 
committee  meeting,  and  were  to  be  signed  by  the  chairman, 
the  secretary,  and  a  committee  man.  By  the  17th  rule,  pro- 
vision was  made  for  the  appointment  of  a  sub-committee  of  fire 
members,  who,  in  the  absence  of  the  secretary,  were  to  gire 
directions  about  the  printing  of  circulars. 

It  was  submitted  for  the  defendants  that  there  was  a  part- 
nership between  them  and  the  pkintiff,  and  therefore  no  right 
of  action,  and  also  that  the  plaintiff  looked  only  to  the  funds  of 
the  society  for  payment,  and  thereby  exonerated  the  de£endants 
from  personal  responsibility. 

The  learned  Judge  left  to  the  jury  whether  there  was  a  con- 
tract on  the  part  of  the  defendants  to  pay  ;  the  jury  answered 
in  the  aflSmiative,  and  gave  a  verdict  for  the  plaintiff,  damages 
199/.  His  Lordship  then  directed  a  nonsuit,  and  gave  leare 
to  enter  the  verdict  for  the  plaintiff  if  the  Court  were  of  opinion 
that  there  was  evidence  in  support  of  his  clidm. 
April  16.  Mr.  Keating  having  obtained  a  rule  accordingly, 

•lime  %  Mr.  Quain  showed  cause  on  behalf  of  the  defendant  Love. 

The  plaintiff  is  a  member  of  the  society,  and  cannot  therefore 
sue.  In  Holmes  v.  Higgins  (a),  where  a  subscriber  to  a  pro- 
posed railway  company  brought  an  action  for  work  ordered  at  t 
meeting,  at  which  the  defendant  was  chairman,  it  was  said  faj 
Abbott  C.  J.  *^  This  is  the  case  of  a  number  of  persons  jointly  as»>- 

(a)    ;  B.  &  C.  74. 
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ciated  together  for  a  common  purpose.  The  plaintiff  and  defend-      ,  ^^^'  . 
ant  were  both  members  of  the  association.  This  action  is  brought     Caldxcott 
against  the  defendant,  who  acted  as  chairman  at  the  meeting,     gkifftths 
when  the  work  done  was  probably  ordered ;  and  he  might  have     and  Lows. 
pleaded  that  he  undertook  jointly  with  the  other  subscribers. 
The  members  of  the  association  were  therefore  partners.*'     3fi7- 
bum  V.   Codd{a)y  is   also  in  point.       In   Wilson  v.    Viscount 
Curzon  (b),  Parke  B.  says,  "  A  provisional  committee  are  a  de- 
legated body,  acting  for  others ;  and,  prtmd  facie,  any  contract 
they  make  is  made  on  behalf  of  those  who  appointed  them ;  and 
orders  given  by  them  are,  ptimd  facie ,  the  orders  of  all  the  pro- 
jectors, including  the  plaintiff."     [^Martin  B.  Here  the  plaintiff 
was  not  to  pay  himself,  the  committee  were  to  pay  him.]     The 
next  point  is,  that  the  plaintiff  looked  to  the  funds  of  the  society, 
and  not  to  the  committee;  there  was  no  evidence  to  show  a 
personal  responsibility.     [^Alderson  B.     If  a  wine  merchant,  a 
member  of  a  club,  provides  wine  for  the  club,  he   looks  to  be 
paid  by  the  committee,  and  that  case  seems  very  similar  to  the 
present.]     The  difference  is,  that  here  they  can  only  employ  a 
member  of  the  society.     Higgins  v.  Hopkins  (c)  was  cited  by 
the  other  side,  but  this  case  is  much  stronger,  and  the  direction 
there  to  the  jury  to  decide  whether  the  plaintiff  and  defendant 
meant  to  contract  on  the  footing  of  a  personal  liability  of  the  de- 
fendant, or  on  the  credit  of  the  funds  was  held  right.   Landman 
V.  Entwistle  (d)  was  another  action  ngainst  a  provisional  com- 
mittee man ;  and  Parke  B.  says,  *^  In  the  majority  of  cases  of 
this  kind,  the  contract  is,  that  the  party  shall  look  only  to  the 
funds  of  the  company,  and  not  to  the  responsibility  of  the  indi- 
viduals who  manage  it."     [^Pollock  C.  B.     In  our  view  of  the 
constmction  of  the  rules,  these  cases  have  nothing  to  do  with 
the  question.     The  railway  cases  admit  of  every  variety,  but 
the  cases  of  clubs  and  hospitals  show  that  the  person  who  made 
the  contract  is  the  person  liable.] 

Mr.  fV.  H.  Cooke  for  the  defendant  GriflSths.  The  true  test 
is  the  view  taken  by  the  learned  Judge  at  the  trial,  that  the 
action  was  not  maintainable  unless  it  was  quite  clear  that  the 
contract  was  made  by  the  parties  on  the  understanding  of  per- 
sonal responsibility.  As  to  the  cases  of  clubs,  the  members  are 
not  liable  even  to  strangers,  as  the  dealings  are  carried  on  on 
the  footing  of  ready  money  transactions.  This  case  is  one  of  a 
quasi  partnership,  and  the  plaintiff  took  his  chance  of  being 
paid  out  of  the  joint  funds. 

(a)  7  B.  &  C.  419.  (c)  3  Exch.  163. 

{b)  15  M.  &  W.  582.  Id)  7  Exch.  632. 
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^^^  .  Mr.  Keating  and  Mr.  I^ipamt  were  not  called  upon  in  sa|^ 

CuoicoTV     of  the  rule. 

Gwtmm  Pollock  C.  B.     This  was  n  motion  to  set  aside  a  nmsnit. 

Aim  LowB. 
Jam  3.  ^^^  enter  a  verdict  for  the  plfuntiff  for  199^,  tbe  amount  foDud 
by  the  jury.  We  are  of  opinion  that  the  rule  ought  to  be  maJe 
absolute,  as  there  was  clearly  evidence  on  which  the  jury  migbt 
find  a  verdict  for  the  sum  for  which  leave  was  reserved  b;  tbe 
learned  Judge.  On  looking  at  the  rules  of  tbe  sodety,  it  tf- 
pears  to  us,  that  the  drcamstnnce  of  the  plaintiff*  being  a  moD- 
ber  no  more  prevented  him  bringing  the  action  against  a  mea- 
ber  of  the  committee  who  had  ordered  the  goods  and  wori>  than 
if  he  were  not  a  member  at  aU.  The  rules  do  not  create  i 
partnership  between  tbe  members  of  the  society.  Theque- 
tion  ie,  whether  this  is  a  scheme  where  certain  persons  ents 
into  a  partnership,  or  quati  partnership ;  or  whether  tiie?  ut 
like  subscribers  to  an  hospital  or  dub.  The  solution  of  tbe 
question  is  not  to  be  found  by  examining  the  cases  with  nfe> 
ence  to  the  liability  of  committee  men  or  shareholders,  bat  bj 
looking  at  the  rules  of  tbe  society  to  see  what  are  the  liabilitia 
which  they  create.  Looking  at  these  rules,  it  is  evident  tlui 
the  plaintiff,  who  was  a  mere  subscriber,  did  not  become  i  i 
member  so  as  to  lose  his  right  of  acUon  against  any  other  mem-  ' 
ber  for  goods  sold,  although  they  were  bought  for  the  purpoK) 
of  the  society.  If  the  jury  had  found  a  verdict  the  other  *»ji 
they  would  have  done  done  wrong,  and  there  would  have  betn 
a  right  to  a  new  trial. 
Aldebsoh  B.  concurred. 

Platt  B.     I  agree,  on  this  short  ground,  that  the  rules  giw 
no  authority  to  the  committee  to  pledge  the  credit  of  tbe  tab-    I 
Bcribers,  and  therefore  the  committee  themselves  are  liable. 

Martin  B.  There  were  two  objections  urged  by  Mr.  Qtum 
against  this  rule  being  made  absolute,  —  one  that  a  partnenliip 
existed  between  the  xxirties,  and  the  other,  that  the  plaiaii^ 
looked  to  the  funds  of  the  society  for  payment,  and  that  there 
was  no  evidence  to  show  that  he  looked  to  the  committee.  As  ' 
to  the  first  point,  there  are  many  cases  to  prove,  that  if  three  | 
or  four  persons  are  in  partnerahip,  and  one  supplies  goods  to  tbe 
others  for  the  partnership  purposes,  he  cannot  sue  for  the  pn(v; 
the  principle  is  clear  enough,  however  some  of  the  cases  to  whiw 
the  rule  has  been  applied  may  be  wrong.  But  with  respect  to 
this  case,  here  is  a  number  of  persons  asaoci;)ted  together,  ud 
subscribing  each  a  small  sum  annually  for  the  purpose  of  o*^ 
taining  information  which  may  be  useful  in  their  biuinem 
it  is  an  abuse  of  terms  to  call  this  a  partnerships     It  mu  q>"" 
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competent  for  a  subscriber  to  enter  into  a  contract  with  the 
committee.  As  to  the  other  point,  the  question  is  one  of  fact) 
—  Did,  or  did  not,  the  pkintiff  look  to  the  funds  or  to  his  em- 
ployers? I  arriye  at  a  contrary  conclusion  to  Mr.  Quaiuy  and 
I  think  that  the  jury  would  not  have  found  correctly  had  they 
decided  otherwise  than  they  have  done.  This  case  is  not  in  the 
slightest  degree  like  those  arising  on  the  liability  of  railway 
committee  men.  I  think  many  of  those  cases  were  wrong  where 
members  of  the  committee  were  held  liable  for  schemes  that  origi- 
nated with  the  attorneys,  secretaries,  or  engineers,  who  persuaded 
them  to  lend  their  names  without  their  having  any  intention  to 
become  liable  for  contracts.  This  plaintiff  had  nothing  what* 
ever  to  do  with  getting  up  the  scheme,  and  the  question  de- 
pends on  the  6th  rule,  giving  the  committee  power  to  elect  and 
dismiss  the  printer  and  stationer  from  amongst  the  members,  and 
to  defray  expenses,  and  apply  and  dispose  of  the^ioneys  of  the 
society.  I  think  the  question  proposed  to  be  submitted  to  the 
jury  whether  the  plaintiff  contracted  to  supply  the  goods  on 
the  credit  of  the  defendants,  and  the  verdict,  were  both  right, 
and  the  rule  ought  to  be  made  absolute.  Rule  absolute. 

Attorneys,  Needham ;  Capes  8f  Stuart ;  and  TattershalL 


1853. 

Caldioott 

o. 
GRirriTHs 

AMD  Lows. 


IN  RE  A  PLAINT  IN  THE  BROMPTON  COUNTY 

COURT  OF  MIDDLESEX,  (a) 

EARL  OF  HARRINGTON  v.  DAVID  RAMSAY. 

Coram  Pollock  C.  B.,  Alderson  B.,  Platt  B., 

and  Mabtin  B. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a 
prohibition  should  not  issue  to  the  Judge  of  the  County  Court 
of  Middlesex,  sitting  at  Brompton,  to  prohibit  him  from  further 
proceeding  in  the  above  plaint. 

It  appeared  upon  the  affidavits,  that  the  term  having  expired 
in  certain  premises,  they  were  sought  to  be  recovered  under 
9  &  10  Vict.  c.  95.  s.  122.  (A),  as  they  had  been  let  for  less 

(a)  Reported  by  Douglas  Brown,  Esq. 


(h)  Section  122.  enacta  ^*Tbat 
when  and  so  soon  as  the  term  and 
interest  of  the  tenant  of  any  house, 
land,  or  other  corporeal  heredita- 
ment, where  the  Talue  of  the  pre- 
mises or  the  rent  payable  in  respect 
of  such  tenancy,  aid  not  exceed  the 
sum  of  fifty  pounds  by  the  year,  and 


upon  which  no  fine  shall  have  been 
paid,  shall  have  ended,  or  shall  have 
been  duly  determined  by  a  legal 
notice  to  quit,  and  such  tenant,  or 
(if  such  tenant  do  not  actually  occupy 
the  premises,  or  occupy  only  a  part 
thereof,)  any  person  by  whom  the 
same  or  any  part  thereof  shall  be 


Exchequer. 
June  11.  ]3. 

The  Coantj 
Court  has  ju- 
risdiction to 
recover  pos- 
session of  tene- 
ments, under 
the  9  &  10 
Vict  c.  95. 
8.  122.,  where 
the  annual 
rent  does  not 
exceed  50/., 
and  no  fine  has 
been  paid,  al- 
though the  an- 
nual value  is 
more  than  50^ 

Sembiey  a 
prohibition  to 
the  County 
Court  can  be 
moved  after  an 
appeal  entered. 
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In  Rb 
A  Plaint 

IN  THB 

Brompton 
County  CouBT 
OF  Middlesex, 

BETWEEN 

THE  Earl  of 

Harbinoton 

AND  David 

Rahsat. 

Jitne  11. 


than  6()L  a-year  without  fine,  but  the  annual  value  was  more 
than  50/.  The  Judge  of  the  County  Court  delayed  iflsuing 
his  warrant  that  the  question  of  jurisdiction  might  be  deter- 
mined. The  defendant  also  entered  an  appeal  in  this  Coort 
on  the  legal  effect  of  the  agreement  by  which  he  held  the 
premises. 

Mr.  Wise  showed  cause.  The  defendant  has  no  right  to 
come  to  this  Court  for  a  prohibition,  as  he  has  given  notice  of 
appeal  under  13  &  14  Vict,  c  61.  s.  14.  (a),  and  has  thereby 
recognised  the  jurisdiction  of  the  County  Court.  The  plainti^ 
on  the  hearing  of  the  appeal,  may  contend  that  the  14th  section 
^ves  no  right  of  appeal  in  cases  under  the  9  &  10  Vict.  c.  95., 
but  at  present  it  is  sufficient  to  show  that  by  the  fact  of  ap- 
pealing, the  jurisdiction  is  acknowledged.  It  is  thus  laid  down 
in  Bawry  v.  WalUngton  (6) ;  **  If  he  who  appeals  pray  the  pro- 
hibition there  lie  shall  not  have  it,  for  then  suits  shall  be  de- 
ferred in  infinitum  in  the  Ecclesiastical  Courts."  There  can  onlj 
be  prohibition  after  an  appeal  where  the  defect  of  jurisdictioa 
is  apparent  on  the  face  of  the  proceedings.  Ricketts  v.  Bodat- 
ham.  (c)  He  also  cited  fFatts  v.  Don  Alonso  (d),  and  Com. 
Dig.  Prohibition,  D.  [Pollack  C.  B.  We  consider  that  yoa 
have  established  that,  in  general,  you  cannot  both  appeal  and 
deny  the  jurisdiction  ;  but  the  question  is,  does  this  rule  apply 
to  the  County  Courts  ?] 

The  next  point  is  that  the  122nd  section  of  the  9  &  10 
Vict,  c  95.  gives  jurisdiction  to  the  County  Court  if  the  rent 
does  not  exceed  50/.,  whatever  may  be  the  annual  value,  as  the 
words  are  in  the  alternative,  "  where  the  value  of  the  premiseg 
or  the  rent  payable  in  respeo^  of  such  tenancy  did  not  exceed 
the  sum  of  50L  by  the  year."  If  the  value  were  the  only  import- 
ant point  it  would  be  unnecessary  to  mention  the  rent  at  all 
The  object  of  the  section  is  to  save  an  inquiry  before  the  Jodge 
as  to  the  value  when  the  amount  of  rent  is  fixed ;  the  section 
moreover  only  contemplates  cases  in  which  the  tenant  wrong* 
fully   holds  over  after  his   term  has  expired*     In   Pearon  t. 


then  actually  occupied,  sball  ne- 
glect or  refuse  to  quit  and  deliver 
up  possession  of  the  premises,  or  of 
such  part  thereof  respectively,  it 
shall  be  lawful  for  the  landlord  or 
his  agent  to  enter  a  plaint  in  the 
County  Court  to  be  holdcn  under 
this  Act,  and  thereupon  a  summons 
shall  issue  to  the  person  so  neglect- 
ing or  refusing,"  &c. 

(a)  Section  14.  enacts,  "That  if 
either  party  in  any  cause  of  the 
amount  to  which  jurisdiction  is  given 


to  the  County  Courts  by  :hb  Act, 
shall  be  dissatisfied  with  the  d€t<r« 
mination  or  direction  of  the  wd 
Court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  anr  evi- 
dence, such  party  may  appeal  from 
the  same  to  any  of  the  Sopcricr 
Courts  of  Common  Law  at  West- 
minster,**  &c. 
(b)  Poph.  159. 
4  A.  &  E.  433. 


s 


)  Hob.  79. 


I 
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Norvall  (a),  Patteson  J.     says,  "  If  I  were  called  upon  for  a      ,  ^^^^-  , 
decision,  I  should  hare  no  hesitation  in  holding  that  if  the  rent        In  Re 
is  under  50i,  and  no  fine  has  been  paid,  it  does  not  matter  how      ^  Pi^int 

^  *  IN   THE 

great  the  value  of  the  premises  may  be."  Brompton 

The  Court  then  called  on  Mr.  Bramwett  (with  him  Mr.  F.  J.  S'S^SLbx! 
Smith)  in  support  of  the  rule.     The  word  **or/*  in  the  122nd       between 
section  must  be  read  ^^and"  in  order  to  make  sense.     This  has    eubrdtoton 
been  frequently  done  in  cases  of  wills.     If  this  is  not  the  correct     -^"^  I>Avn) 
reading,  the  inconvenience  pointed  out  in  Crowley  v.  Vitty  (ft), 
by  AUerson  B.,  will  arise,  that  a  person  may  take  a  piece  of 
ground  at  a  rent  of  251  a-year,  and  build  on  it  a  house  worth 
2000/.,  and  still  be  liable  to  be  ejected  by  the  County  Court 
process.     This  could  not  have  been  the  intention  of  the  Le- 
gislature. 

Pollock  C.  B.  Unless  we  can  read  the  section  as  suggested 
by  Mr.  Bramwelly  the  County  Court  ought  to  have  jurisdiction. 
We  are  not  disposed  so  to  deal  with  the  Act,  and  the  rule 
must  therefore  be  discharged. 

Alberson  p.  I  am  of  the  same  opinion.  The.  clause  should 
be  read  as  if  tne  word  **  either"  preceded  the  words  '*  the  value." 
It  would  then  be,  **  either  the  value  of  the  premises  or  the 
rent  payable  in  respect  of  such  tenancy,  did  not  exceed  the  ' 
sum  of  50/.  by  the  year,"  and  would  be  perfectly  clear.  I 
think,  however,  it  is  sufficiently  intelligible  without  the  addition 
of  that  word. 

Plait  B.  I  am  of  the  same  opinion.  The  case  falls  within 
one  of  the  alternatives  of  the  section. 

Martin  B.  I  am  also  of  the  same  opinion;  although  I  am 
quite  aware  of  the  inconvenience  pointed  out,  that  there  is 
jurisdiction  by  the  Act  where  the  premises  are  much  improved 
in  value.  If  such  a  case  had  been  pointed  out  to  the  Legis* 
lature,  it  might  have  been  remedied  ;  but  we  cannot  change 
"or"  into." and"  any  more  than  we  could  "may"  into  "shall," 
as  was  sought  to  be  done  in  another  section  of  the  County 
Court  Acts,  (c) 

In  a  later  part  of  the  day,  the  Court  desired  to  have  the 
case  re-argued;  but  at  the  sitting  of  the  Court  on  June 
13th,— 

Pollock  C.  B.  said^  —  We  have  considered  this  case,  and 
cannot  change  "  or"  into  *'  and."  We  have  agiun  looked  at  the 
Act,  and  find  that  the  grammatical  meaning  is  strictly  in  ac- 
cordance with  what  we  have  decided,  but  we  are  satisfied  that 

(a)  5  D.  ft  L.  445.  (c)  Jones  v.  Harrison^   6   Exch. 

(b)  7  Exch.  319.  328.;  2  L.  M.  &  P.  257. 

C.  L. — ^VOL.  I.  3  B 
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,  ^^^^'  .     if  the  attention  of  the  Legishture  had  been  called  to  the  pobt. 

In  Re        the  section  would  have  been  worded  bo  as  to  exdade  the  jo- 

A  Plaikt      riadiction  of  the  County  Court     We  cannot,  however,  dunge 

CounttCovbt  '^or    mto  ^^and,    or  turn  an  affirmative  n^ative  mtoa  negft- 

^'JS?^r^  tive  affirmative  in  order  to  give  expression  to  the  intention  rf 

THE  Eabl  of   the  L^slature. 

j^DA^m         Platt  B.      Another  reason  for  our  dedsion  in  my  nuodii, 
Rambat.      that  we  are  bound  to  give  an  enlarged  constroctiim  to  t 
remedial  Act. 

Martin  B.  What  also  presses  upon  me  is^  that  if  we  were 
to  decide  that  the  County  Court  had  no  jurisdiction  irbere 
the  value  was  above  50L,  there  would  be  constant  actions  of 
trespass  raising  a  difficult  question  of  value  before  a  joiy,  tai 
if  they  considered  the  value  above  50/.  there  would  be  heavj 
damages. 

Bule  discharged. 
Attorneys,  SerreU;  and  Roy  Sf  Co. 


ExcHEQUEB.  ISBERG  V.  BOWDEN.  (a) 

To  declaration  Coram  POLLOCK  C.  B.,  Parke  B.,  AlderSON  B,  and 

for  freight  MaRTIN  B. 

under  a  charter  ^^ 

anrpieadeT*^"  1  HE  declaration  was  upon  a  charter-party,  made  between  the 

that  plaintiff  plaintiff^  described  as  master  of  the  ship  "  Clio,**  and  the  dt^- 

SHharte^  fendant,  for  freight ;  one  half  payable  in  cash,  upon  delivery  of 

party  as  master  the  cargo,  and  the  remainder  by  bills  at  three  months,  or  cul^ 

as  a^nt^^V.  less  discount  at  five  per  cent,  at  defendant's  option.    Averment, 

t^owner;^  that  the  freight  amounted  to  977/.,  and  that  one  half  had  been 
had  no  interest  paid.'    Breach,  that  the  residue  had  not  been  paid  by  bills  cr 

in  the  freight,  i^ 

andhrooght        ^^^"'  t  .  *. 

the  action  Plea,  as  to  87/.  6^.,  parcel  of  the  residue  of  the  freigbt,  thst 

^tee*for  W.  *^®  plaintiff  entered  into  the  said  charter-party,  as  the  master 
It  then  stated  of  the  said  ship  ^*  Clio,"  for  and  on  behalf,  and  as  agent  of  cce 
indlhtedT"  Carl  Gustaf  Wolff,  the  owner  of  the  said  ship;— that  the 
defendant,  and  plaintiff  had  no  beneficial  interest  in  the  said  charter^partj>  m^ 
was  wiiUng  to  had  no  lien  whatever  on  the  said  residue  of  the  said  freigl)^ 
set  off,  &c.  Qj,  Qjj  i^jjy  part  thereof ;  —  that  the  plsuntiff  had  brousfat  tbe 
plea :  the  action  solely  as  agent  and  trustee  for  and  on  behalf  of  the  svJ 
'ff?2Geo  2*"  ^*^^  Gustaf  Wolff;  that  at  the  time  when  the  said  residue oi' 
c.  22.  and  the  said  freight  became  payable,  the  defendant  gave  notice  to 
c  ^40  applying  t^^^  plaintiff,  that  he  elected  to  pay  the  said  residue  of  the  siiJ 
only  to  mutoai  freight  in  cash,  less  discount  at  the  rate  of  five  per  cent  i^' 

legal  debts 

between  (t*)  Beported  by  P.  B.  Maxwell,  Esq. 

the  parties. 
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annum,  and  not  bj  bills,  and  that  he,  the  defendant,  then  piud  ,  '^^^- 
to  the  plaintiff  the  whole  of  the  said  residue  of  the  said  freight, 
except  the  said  sum  of  87/.  6s,,  in  cash,  according  to  the  terms 
of  the  said  charter-party ;  —  that  at  the  time  when  the  said 
residue  of  the  said  freight  so  became  payable  by  the  defendant, 
as  aforesaid,  and  from  thence  until  and  at  the  time  of  the 
commencement  of  this  suit,  the  said  Carl  Qustaf  Wolff  was, 
and  still  is,  indebted  to  the  defendant,  in  an  amount  equal  to 
the  said  sum  of  872.  6«.,  for  work  done,  and  materials  for  the 
same,  provided  by  the  defendant  for  the  said  Carl  Gustaf  Wolff, 
at  his  request ;  which  amount  the  defendant  was  willing  to  set  off 
against  the  amount  of  the  plaintiff's  claim  in  respect  of  the  said 
sum  of  87/.  65. 

Demurrer  and  joinder. 

Mr.    Unthank,  in  support  of  the  demurrer.     The  set  off 
claimed  in  the  plea,  cannot  be  allowed.     The  statutes  of  set- 
off, (2  Geo.  2.,  c.  22.,  made  perpetual  by  8  Geo.  2.,  c  24.),  apply 
only  to  **  mutual  debts  between  the  plaintiff  and  the  defend- 
ant;"  but  the   debt  set  up  in  the  plea   is  not  due  by  the 
plaintiff!      Bottimley  y.  Brook  (a),   and  Rtuiffe   v.  Birch  (a), 
where   the   Court  held  that   a  debt  due   by   the   cestui  que 
trast  of  the  plaintiff  might  be  set  off,  may  be  cited  on  the 
the  other  side ;  but  those  cases  have  been  universally  disap- 
proved of  as  contrary  to  the  plain  language  of  the  statutes,  and 
cannot  now  be  regarded  as  law.     In  Tucker  v.   Tucker  (b), 
Littiedale  J.    says:    *^1    think  Bottimley  v.    Brook   was   not 
properly  decided,  and  that  under  the  statutes  of  set-off,  the 
Court  can  only  notice  an  interest  at    law.'*     Parke  J.  also 
expressed  a  similar  opinion.     {^Martin  B.     The  present  is  not  a 
case  of  trustee  and  cestui  que  trust,  but  of  principal  and  agent] 
It  is  clear  that  at  common  law,  the  defendant's  demand  against 
Wolff  could  not  have  been  set  off,  and  the  statutes  of  set-off 
do  not  extend  to  it.     ^Martin  B.     The  plea  shows  that  the 
debt  belongs  to  Wolff,  that  the  plaintiff  has  no  interest  in  it, 
and  that  he  sues  merely  to  prevent  the  defendant  from  having 
the  benefit  of  the  set-off.     Parke  B.  If  a  person  sells  goods  by 
an  agent,  who  appears  to  be  the  owner,  the  purchaser  may  set  off, 
in  an  action  by  the  principal,  any  demand  he  has  against  the 
agent.]   In  that  case,  the  defence  arises  under  the  general  issue : 
but  it  only  arises  where  the  party  dealing  with  the  agent  had  no 
knowledge  or  means  of  knowing  that  he  is  an  agent  only.    The 
rale  of  law  referred  to,  applies  only  where  the  principal  is  in 
fault,  for  putting  forward  the  agent  as  the  real  vendor,  and  the 


t 


a)  Cited  in  Winch  v.  Keeley,  1  T.  R.  621,  622. 

b)  4  B.&  Ad.  745.751. 
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defendant  had  no  notice  or  means  of  knowing  that  at  the  time 
when  the  set-off  accmed:  but  here,  the  plea  does  not  state  rack 
B^^.„  want  of  notice,  or  means  of  knowledge.  He  refen-ed  to  Wakt 
V.  Tinkler(a),  Carr  v.  Hinchliff{b\  and  Gin'don  y.  Ems.{c) 
{Parke  B.  mentioned  Staekwood  ▼.  jDttnn.(<2)] 
Mr.  MeUUh,  eantrd.  It  is  admitted  that  Boithnhy  t.  BtoA 
and  Rudge  v.  Birch  cannot  be  supported :  for  it  is  now  weil 
settled  that  a  mere  equitable  debt  cannot  be  set  ofL  \Parhe^ 
Those  cases  are  quite  exploded.]  But  it  is  contended  that  the 
statutes  of  set-off  cannot  be  defeated  with  respect  to  legal 
debts,  by  bringing  the  action  in  one  name  rather  than  another. 
Where  a  contract,  not  under  seal,  is  entered  into  by  an  i^nt, 
it  is  competent  for  his  principal  to  sue  upon  it :  and  if,  inste»l 
of  doing  so,  he  proceeds  in  the  name  of  the  agent,  eyeiy  defence 
is  open  to  the  other  side,  which  might  be  set  up,  if  the  actioo 
were  brought  in  the  name  of  the  principaL  Payment  to,  re- 
lease by,  or  fraud  of,  the  principal,  are  valid  defences  to  an  actioa 
by  the  agent.  The  relation  of  owner  and  master  of  a  ship,  is 
the  relation  of  principal  and  agent,  Atkinson  ▼.  Cotesworthit): 
and  this  case,  therefore,  falls  within  the  rule  mentioned.  Bat 
it  is  said  that  the  defence  given  by  the  statutes  of  set^* 
differs  from  every  other  in  this  respect ;  and  that  a  debt  due  by 
the  principal  cannot  be  set  off  in  an  action  by  the  agent  The 
language  of  2  Geo.  2.  c.  22.  sec.  13.,  does,  indeed,  seem  tt> 
limit  the  right  of  set-off  to  mutual  debts  between  the  partie? 
to  the  record;  but  the  4th  section  of  the  8  Gea  2.  c  24.. 
which  recites  that  *^  the  provision  for  setting  mutual  debte  ox 
ag^nst  the  other,  is  highly  just  and  reasonable  at  all  times,* 
admits  of  more  extended  application,  and  the  5th  section,  enact- 
ing that  by  virtue  of  the  earlier  Act,  and  thereby  made  perpetaaL 
*' mutual  debts'*  —  omitting  the  words  ** between  the  pUintiJ 
and  the  defendant** — ''may  be  set  up  against  each  other, 
shows  that  it  was  intended  to  apply  to  all  legal  debts  whatevtr. 
without  reference  to  the  accidental  circumstance  in  whose  naia^ 
the  action  was  brought  In  Staekwood  v.  Dunn  the  debtj 
were  mutual,  though  not  between  the  same  parties.  [Parkt  B. 
It  is  clear  that  if  the  captain  owed  the  defendant  a  debt,  ic 
might  have  been  set  off  in  this  action.  If  your  argument,  tbes. 
is  well  founded,  the  defendant,  who  is  sued  by  an  agent,  may  Ht 
off  debts  due  to  him  by  the  principal,  and  also  any  due  bj  the 
agent.]  That  is  an  inconvenience  which  the  principal  brio^ 
upon  himself,  by  suing  in  his  agent's  name  instead  of  hisovD: 

(a)  16  East,  36.  (d)  3  Q  B.  822. 

(b)  4  B.  &  C.  547.  (tf)  3  B.  &  C.  647. 

(c)  2C.  B.  821. 
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but  he  must  not  be  allowed  to  curtail  the  defendant's  rights,  by      ,  ^^^'  . 
suing  in  that  manner.     Coppin  y.  Craig  {a)  is  a  direct  autho-         Isbbbo 
rity  in  favour  of  the  plea  of  set-off  in  this  wise.     There,  the      bowdbw 
defendant,  to  whom  an  auctioneer  had,  in  a  sale  of  the  goods  of 
B.  sold  the  goods  of  A.,  was  allowed  to  set  off  a  debt  due  to 
him  from  B.  against  the  price  of  the  goods  of  A.     [He  referred 
also  to  Jarvis  v.  Chappie  (ft),  Coppin  v.  Walker  (c),  and  Story 
on  Agency,  §  404.] 
Mr.  Unthank  in  reply. 

Cur*  adv,  vuU. 

Martin  B*  (After  stating  the  pleadings,  his  Lordship  said) ; 
— It  was  contended  on  behalf  of  the  plaintiff,  in  support  of  the 
demurrer,  that  the  plea  was  bad  at  common  law,  and  could 
only  be  supported  by  virtue  of  the  statute  of  set-off;  and  that, 
inasmuch  as  the  plaintiff  in  the  action  was  not  the  debtor  to 

•the  defendant,  the  case  was  not  within  the  statute.  It  was  ad- 
mitted, on  the  other  hand,  that  the  plea  was  bad  at  common  law ; 
but  it  was  contended  that  the  statute  had  received  a  construc- 
tion in  several  cases  which  were  cited,  and  to  which  we  shall 
presently  refer,  and  that  upon  such  construction,  the  plea  could 
be  maintained.  The  statute  enacts,  ^'That  where  there  are 
mutual  debts  between  the  plaintiff  and  the  defendant,  one  debt 
may  be  set  against  another."  This  is  the  whole  enactment,  as 
applicable  to  the  present  case ;  and  upon  its  true  construction 

•  the  question  depends.  If  the  words  of  the  statute  had  been, 
that  where  there  were  *^  mutual  debts,  the  one  might  be  set 
against  the  other,"  the  argument  for  the  defendant  would  have 
had  more  weight.  But  these  are  the  only  words ;  —  the  debts 
are  to  be  '^mutual  debts  between  the  plaintiff  and  the  de- 
fendant," and  there  is  no  debt  here  due  from  the  plaintiff  at 
nIL  Unless,  therefore,  the  words,  '*  between  the  plaintiff  and 
the  defendant,"  can  be  excluded,  the  plea  cannot  be  maintained. 
In  support  of  his  view,  the  defendant's  counsel  cited  the  case 
of  Coppin  V.  Craig f  where  a  plea  in  substance  the  same  as  the 
present,  was  pleaded.  The  plea  was  not  demurred  to,  and  its 
validity  in  point  of  law,  seems  never  to  have  been  considered 
at  all ;  the  matter  decided  by  the  Court  was  quite  collateral 
to  the  present  question:  Jarvis  v.  Chappie^  where  a  similar 
plea  was  pleaded,  was  also  relied  on.      That  was  an  action 

(fl)  7.  Taunt.  243.    Parke  B.,  in  -volume    was    not    written    by   Mr. 

speaking  in  the  course  of  the  argu-  Taunton,  but  was  compiled  from  his 

nient  of  Taunton's  Reports,  observed  notes, 
that  the  Sth  volume   was  of  very  (6)  2  Chit.  R.  327. 

little  authority.     His  Lordship  said  (c)  7  Taunt.  237. 

he   happened   to  know    that    that 

3  B  3 
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^^^  .     by  mn  anctioneer,  for  goods  aold  and  deliTered;  and  the  de- 
IncKi        fendant    pleaded    tbat    the    plaintiff  aold  as    agent  for  (me 
Tappinger,  who  was  indebted  to  the  defendant,  — which  debt 
was  pleaded   as  a  set-off.      The  pUdntiff  replied,  that  the 
goods  were  not  the  goods  of  Ti^ipinger,  and  were  not  sold 
bj  the  phdntiff  as  his  agent,   upon  which  iesae  was  joined. 
The  plaintiff  was  non-suited  at  the  trial,  and  the  application  to 
the  Court  was  to  set  aside  this  non-suit     It  is  at  once,  there- 
fore, obvious,  that  the  present  question  could  not,  by  possi- 
bility, have  arisen  under  such  circumstances.    The  case  of  Carr 
V.  Hinchlifft  and   several   other  cases,   decided  on  the  same 
prindple,  were  also  dted.      It  is  quite  true,  that  there  are 
ezpresttons  in  the  judgment  of  the  learned  Judges  in  that  case, 
which  seem  to  support  the  argument  for  the  defendant ;  bat 
the  real  ground  upon  which  that  and  the  other  cases  decided 
on  the  same  point,  proceeded,  is,  that  where  a  principal  pomits 
an  agent  to  sell  as  i4)parent  principal,  and  afterwards  intar^ 
venes,  the  buyer  is  entitled  to  be  placed  in  the  same  situation, 
at  the  time  of  the  disclosure  of  the  real  principal,  as  if  the 
agent  had  been  the  real  contracting  party,  and  is  entitled  to 
the  same  defence,  —  whether  it  be  by  common  law  or  by  sta- 
tute,— of  payment,  or  set-ofl^ashe  was  entitled  to,  at  that  time^ 
agfunst  the  agent,  the  apparent  principal.     The  cases  of  Carr 
▼•  Hinchliffy  Gtcrge  v.  Clagett{a\  and  Rabone  v.  Williams  {b)^ 
are  all  ezplidned  on  that  principle,  in  Tneker  v.  Thicker.     By 
this  case,  and  by  that  of  fFake  v.  Tinkler,  and  Lane  v.  Ckand- 
ler,  referred  to  in  7  East,  153.,  the  cases  of  Bottimley  v.  Brook 
and  Rudge  v.  Birch  must  be  considered  as  entirely  overruled ; 
and  the  case  of  Tucker  v.  Tucker  goes  far  to  show,  that  the 
statute  of  set-off  is  confined  to  the  legal  debts  between  the 
parties;  the  sole  object  of  the  statute  being  to  prevent  cross- 
actions  between  the  same  parties.     The  case  of  Siackwood  v. 
Dunn  was  cited  on  behalf  of  the  defendant     It  is  enouo^h  to 
say,  that  thb  case  goes  much  beyond  that     In  that  case,  it 
seems   to  have  been  ruled,    that  as  the  demurrer   confessed 
the  truth  of  the  pleas,  the  set-off  was  to  be  allowed  between 
the  parties.     The  cases  cited  in  Story  on  Agency,  p.  361.,  sect 
404.,  as  the  authority  for  what  is  there  said,  are  those  alreaJy 
adverted  to  from  7  Taunt.  237.  and  243.,  and  shown  not  to 
support  the  general  proposition.     In  this  case,  the  plaintiff  was 
the  party  whom  the  defendant  agreed  to  pay ;  and  we  think 
that,  looking  at  the  plain  words  of  the  statute,  we  best  give 
effect  to  the  true  rule,  now  adopted  by  all  the  Courts  at  West- 
minster, for  its  construction,  by  holding  that,  inasmuch  as  the 
(a)  7  T.  R.  359.  (b)  Ibid.  360.  a. 
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debts  are  not  mutual  debts  between  the  plaintiff  and  the  ,  ^^^' 
defendant!  the  one  cannot  be  set  off  against  the  other.  This  is 
acting  upon  the  rule  as  to  giving  effect  to  all  the  words  of  the 
statute;  a  rule  universally  applicable  to  all  writings,  and  which, 
we  think,  ought  not  to  be  departed  from,  except  upon  very 
clear  and  strong  grounds,  which  do  not,  in  our  opinion,  exist  in 
this  case. 

Judgment  for  the  plaintiff. 
Attorneys,  JFestmcicott  Sf  Co.;  Capes  Sf  Stuart 


BANDY  V.  CARTWRIGHT.  (a) 

Coram  Pollock  C.  B.,  Aldebson  B.,  Platt  B.,  and        Exchbqueb. 

Martin  B.  j^  s. 

iHE  declaration  stated  that  the  defendant  demised  to  the  underaparoi 
plaintiff  a  house  and  premises,  at  Dunstable,  for  a  term  of  years;  demise  an 
and  that  the  demise  was  on  certain  terms  —  among  others,  that  ^,^^,^oy-^' 
the  defendant  had  good  right  to  demise,  and  that  the  plaintiff  ment  during 
might  quietly  enjoy  the  premises,  free  from  any  rent,  rent-sec,  implied  b" 
or  annuity,  issuing  thereout     Breach,  that  one  Squires  lawfully  ^*''».**'^*  ^^^ 
distrained  upon  the  goods  of  the  plaintiff  for  121,  I2s.,  being 
BIX  years'  arrears  of  an  annuity  granted  before  the  demise. 

The  plea  traversed  the  demise,  modo  and  formA. 

Upon  the  trial  at  the  last  Bedford  Spring  Assizes,  before 
Lord  Campbell,  C.  J.,  it  appeared  that  one  Joseph  Cartwright, 
in  1826,  being  seised  of  the  premises,  granted  a  rent-charge 
of  2/.  25.  issuing  out  of  them,  to  his  son,  who  mortgaged 
it  to  Squires.  The  premises  were  demised  by  parol  to  the 
plaintiff,  for  three  months,  from  the  24th  of  June,  1852,  at  the 
rent  of  3/.,  with  a  provision  that  the  demise  should  be  extended 
from  quarter  to  quarter,  until  notice.  It  was  contended  that 
such  a  demise  did  not  involve  the  contract  declared  upon.  His 
Lordship  directed  the  jury  to  find  for  the  plaintiff,  and  gave  the 
defendant  leave  to  move  to  enter  it  for  himself. 

Mr.  C<mch  having  obtained  a  rule  accordingly, 

Mr.  O'MaXley^  Mr.  J.  Gray^  and  Mr.  Worlledge^  showed 
cause.  The  question  turns  upon  whether  the  defendant  stipu- 
lated that  the  plaintiff  should  quietly  enjoy  the  premises,  —  for 
the  avermeqt,  that  the  defendant  had  not  a  good  title,  may  be 
disregarded.  If  the  demise  had  been  under  seal,  it  is  clear  that 
a  covenant  for  quiet  enjoyment  would  have  been   implied; 

(a)  Reported  by  F.  B.  Maxwell,  Esq. 

3b  4 


V. 

Caktwrigrt 
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.  ^^^'  ^  Noke^s  case,  {a)  It  ia  not  necessary  to  use  the  word  **demi8C " 
Bandt  for  this  purpose.  The  language  of  the  reporter  in  that  case, 
shows  clearly,  that  any  word  importing  a  letting  would  amount 
to  such  a  covenant.  [Taylor  v.  Zamira  {h\  Hancock  t. 
Caffyn{c)y  Barton  v.  Fitzgerald  {d)^  and  Granffcr  v,  Collins  (e)^ 
were  cited.]  Messent  v.  Reynolds  (J)  may  be  rdied  upon  on 
the  other  side;  but  the  Language  of  Tindal  J.  supports  the 
view  now  urged.  [Alderson  B.  Is  not  the  covenant,  in  trutb, 
an  undertaking  that,  during  the  continuance  of  the  tenanej, 
the  tenant  shall  pay  no  more  rent  than  has  been  agreed  upon?] 
\Jachson  V.  Cobbin  {g\  Seddon  v.  Senate  (  A),  Broking  v.  Ckam  (f}, 
Leigh  v.  Gotyerijt)^  Sutton  v.  Temple {t)^  Holder  y.  Taylor  {m\ 
and  De  Medina  v.  Norman,  (n)] 

At  all  events,  a  new  trial  should  be  granted,  and  the  plaintiff 
be  allowed  to  amend  the  declaration,  by  striking  out  the  aver- 
ment respecting  the  defendant's  agreement  for  title. 

Mr.  Couch,  in  support  of  the  rule.  The  agreement  in  ques- 
tion is  the  sale  of  a  chattel  real, — for  a  letting  of  land  amounts 
in  effect  to  that, —  and  Morley  v.  Attenborough  (  o),  consequently, 
has  a  strong  bearing  on  the  case.  That  case  shows,  that  upon 
the  sale  of  a  personal  chattel,  no  warranty  of  title  is  implied. 
Even  if  there  were  no  difference  between  a  parol  demise  and  one 
under  seal,  no  such  undertaking  as  is  contended  for  would 
exist.  Shep.  Touchst.  165. ;  Co.  Litt.  384.  note  by  Butler. 
He  referred  also  to  Stanley  v.  Hayes.{p) 

Cur.  adv.  vult 

The  following  judgment  of  the  Court  was,  on  a  subsequent 
day,  delivered  by 

Pollock  C.  B.  In  this  case  the  plaintiff  sued  upon  a 
demise,  not  under  seal;  and  the  declaration  averred  that  it 
contained  an  undertaking  that  the  defendant  had  good  title, 
and  also  for  quiet  enjoyment.  It  appeared  that  the  defendant 
had  demised  the  land  in  question  to  the  plaintifil^  at  a  given 
rent.  There  was  no  express  stipulation,  but  only  such  as  the 
law  would  imply.  We  are  of  opinion  that  that  is  not  an  agree- 
ment for  good  title,  but  for  quiet  enjoyment  only,  during 
the  term.  We  think,  therefore,  that  the  plaintiff  misdescribed 
the  implied  agreement,  which  arose  out  of  the  relation  of  the 

(a)  4  Co.  Rep.  80.  (0  Cro.  Jac  425. 

(b)  6  Taunt.  524.  (k)  Cro.  Jac  444. 

(c)  3  Ring.  358.  O)  12  M.  &  W.  52. 
^^0  1^  Eadt,  530.                                     (m)  Hob.  12. 
>)  6  M.  &  W.  4  5                              («)  9  M.  &  W.  820. 

0  3  C.  R.  194.  (o)  3  Exch.500. 

r)  8  M.&  W.  790.  (»)  3  Q.  R.  105. 

h)  13  East,  63. 
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parties ;  but  we  think  he  ought  to  haye  amended^  and  that  he         ^^^^' 
ought  now  to  be  at  libertj^  if  he  pleases,  on  payment  of  costs,         Bandt 
to  have  a  new  trial,  in  order  that  he  may  amend.  ^      ^' 

/  Cabtwright. 

Kule  absolute  for  a  new  trial,  on  payment  of  costs. 
Attorneys,  Armstrong  Sf  Wesibrook  ;  Selby  ^  Mackeson. 


DARLEY  V.  MARTIN,  (a) 
Coram  Jbbvis  C.  J.,  Cresswell  J.,  Williams  J.,  and  Pleas. 

TaLFOUBD  J.  ^prii  26. 

1  HIS  was  an  action  of  ejectment  in  which  the  plaintiffs,  some  yised  leasehold 
or  one  of  them,  claimed  to  be  entitled  to  a  leasehold  messuage  §J|^'*hiun' for^ 
and  premises  known  as  No.  48,  Dowel  Street,  in  the  parish  of  her  life,  and 
Saint  Marylebone,  in  the  county  of  Middlesex,  and  to  another  ^^^  i^on^ 
leasehold  messuage  and  premises  known  as  No.  42,  Beaumont  ^er  children, 
Street,  in  the  same  parish  and  county.  The  defendants  have  ap-  of  such  issae 
peared  and  defend  for  the  whole  of  the  premises,  and  the  present  J?.^"  ^^  ^^^ 

.    m   .  i»ii  ^iTT-aa-      life,  and  after 

case  was  stated  m  pursuance  or  the  order  of  the  Hon.  Mr.  his  death  to 

Justice  Cresswell,  dated  the  15th  day  of  April,  a.  d.  1853.  The^'dS^hter 

Before  and  at  the  time  of  the  making  of  his  will,  hereinafter  died  without 

mentioned,  and  from  thence,  until,  and  at  the  time  of  his  death,  ^I*^f„^  i>« 

'  '  '  '   any  issue,     isy 

George  Darley  was  possessed  of  certain  personal  property,  and  a  codicil  tes- 
amongst  it,  of  certain  leasehold  messuages,  with  the  appurte-  Sat^he^had,  by 
nances  held  by  him,  for  certain  long  terms  of  years,  that  is  to  ^  '^»^»  ^^«° 
say,  two  leasehold  messuages,  with  the  appurtenances  known  as  to  bis  son, 
Nos.  7  and  8,  Holly  Place,  Hampstead ;  another  leasehold  mes-  *^'  *^®i®" 
8uage,  with  the  appurtenances,  known  as  No.  38,  Duke  Street,  daughter  in 
Manchester   Square;    another   leasehold   messuage,   with  the  f ^^y'^n*  l^i^ul 
appurtenances,  known  as  No.  2,  Charles  Street,    Manchester  issue. 
Square,  and  the  said  messuages  with  the  appurtenances.  No.  48,  ^j^^  ^ughter 
Dowel  Street,  and  No.  42,  Beaumont  Street,  for  which  the  ^^^  <>°iy »" 

^»     .         ,  .    ,  t  .  estate  for  life, 

ejectment  is  brought.  and  that  the 

On  the  12th  day  of  June,  A.  D.  1820,  the  said  George  children  of  the 
Barley  made  his  will,  which,  so  far  as  it  relates  to  the  question  titled, 
in  this  case,  is  in  the  words  and  figures  following,  that  is  to  say, 
"  1  give  and  bequeath  unto  my  beloved  son  George  Darley,  all 
those  my  leasehold  messuages,  with  the  appurtenances,  being 
No8.  7  and  8,  Holly  Place,  Hampstead,  in  the  county  aforesaid, 
for  the  term  of  his  natural  life,  and  from  and  after  his  decease, 
I  give  the  same  to  and  amongst  his  children  living  at  the 
decease  of  my  said  son  George,  share  and  share  alike,  and  if 

(a)  Reported  by  W.  F.  FinlasoD,  Esq. 
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.  ^^^'  .  but  one,  the  whole  to  such  only  child,  and  in  reject  to  the  said 
Dablxt  messuage.  No.  8,  with  the  appurtenances,  I  direct  that  he  shall 
I^JI^^  not  assign,  transfer,  or  incumber  the  same  in  any  waj  what- 
Boeyer,  on  pain  of  forfeiting  his  interest  therein^  to  fall  into  the 
residue  of  mj  estate.  I  give  and  bequeath  unto  my  beloved 
daughter,  Mary  Darley,  her  executors,  administrators,  and  as- 
signs, all  that  my  leasehold  messuage,  with  the  appurtenanoe?, 
being  No.  38,  Duke  Street,  Manchester  Square,  aforesaid;  / 
abo  give  and  bequeath  untomy  said  daughter^  Mary  Darky^  her 
executors,  administrators,  and  assigns,  aU  that  my  leasehold  met- 
suage,  with  the  i^purtenances,  being  No.  2,  Charies  Street 
aforesaid ;  I  also  give  and  bequeath  unto  my  daughter,  Maiy 
Darley,  all  that  my  leasehold  messuage,  with  the  appurtenaooeg, 
being  No.  48,  Dorset  Street,  near  Manchester  Square  afore- 
said, far  the  term  of  her  natural  life ;  and  from  and  after  her 
decease^  I  give  and  bequeath  the  same  last-mentioned  prenusa 
unto  and  amongst  the  lawful  issue  of  my  said  tiaughter,  Mary 
Darley,  equally,  share  and  share  alike,  with  benefit  of  sutvicot* 
ship  ;  and  in  default  of  such  issue,  I  give  and  bequeath  the  same 
unto  my  said  son  George,  for  his  natural  life,  and  after  his 
decease,  to  his  children,  equally,  share  and  share  alike,  with 
benefit  of  survivorship ;  /  also  give  and  bequeath  unto  my  said 
daughter,  Mary  Darley,  all  that  my  leasehold  messuage,  with  the 
appurtenances,  being  No.  42,  Beaumont  Street,  Marjlebone, 
for  the  term  of  her  natural  life;  and  from  and  after  her  decetue, 
I  give  and  bequeath  the  same  last-mentioned  premises  unto  and 
amongst  the  lawful  issue  of  my  said  daughter,  Mary  Darify, 
equally,  share  and  share  alike,  with  benefit  of  survivorship ;  osd 
in  default  of  such  issue,  I  give  the  same  unto  my  said  son,  Gtorge 
Darley,  for  his  natural  life,  and  after  his  decease,  to  his  children, 
equally,  share  and  share  alike,  with  benefit  of  survivorship^' 
By  his  said  will,  the  testator,  after  giving  certain  specific  and 
pecuniary  legacies  to  his  said  son  and  daughter,  and  other  per- 
sons, made  his  said  daughter,  Mary  Darley,  residuary  legatee, 
and  appointed  her  his  sole  executrix  of  his  said  wilL 

On  the  20th  day  of  September,  A.  B.  1820,  the  said  Geoise 
Dai*Iey  made  a  codicil  to  his  said  will,  which  is  in  the  woids 
and  figures  following :  (that  is  to  say,)  "  Whereas,  in  and  hy  my 
within-written  will  and  testament,  I,  the  said  Greorge  Darler, 
gave  and  bequeathed  to  my  son,  George  Darley,  all  those  my 
messuages,  Nos.  7  and  8,  Holly  Place,  Hampstead,  for  life,  and 
after  his  decease,  I  gave  the  same  to  his  children,  equally  it 
more  than  one,  and  if  but  one,  then  I  gave  the  same  to  sucli 
only  child ;  and  I  also  gave  and  bequeathed  to  my  said  son, 
Geoige,  after  the  decease  of  my  daughter,  Mary  Dark)-,  and 
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in  default  of  her  leaving  lawful  issue^  all  that  my  messuage,      ,  ^^^^'  , 
No.  489  Dowel  Street,  near  Manchester  Square,  and  after  the       Dablst 
decease  of  my  said  son  George,  I  gave  the  same  last-mentioned       j^^ 
premises  to  his  children  equally;  I  also  gave  and  bequeathed  to 
my  stud  son  George,  in  like  manner,  all  that  my  messuage.  No. 
42,  Beaumont  Street,  Marylebone :  and  whereas  I  have  made 
myself  liable  to  the  payment  of  500/.,  under  and  by  virtue  of 
a  certain  note  of  habd,  or  bill  of  exchange,  given  by  me  to  Mr. 
Moore,  for  the  use  and  accommodation  of  my  said  son  George, 
which  will  become  due  on  the  20th  day  of  November  next ; 
DOW,  in  case  my  said  son  George  should  not  pay  the  said  last- 
mentioned  sum  of  money,  and  indemnify  my  estate  therefrom, 
but  on  the  contrary,  my  executrix  should  be  called  on  and  be 
obliged  to  pay  the  said  note  or  bill,  by  the  default  of  my  said 
son,  who  has  promised  to  make  provision  for  the  same,  it  is 
my  will,  and  I  do  hereby  direct,  that  in  such  case,  all  the  afore- 
said bequests  contained  in  my  said  will,  in  favour  of  my  said 
son  George  (except  in  wearing  apparel),  shall  be  revoked,  and 
of  no  effect,  and  I  revoke  the  same  accordingly ;  but,  it  is  my 
express  will,  that  such  revocation  shall  extend  to  my  said  son 
Greorge  only,  and  shall  by  no  means  tend  to  defeat  or  revoke 
the  bequests  therein  made  to  his  children,  in  any  manner  what- 
ever." 

On  the  4th  day  of  October,  in  the  same  year,  a.  d.  1820, 
the  testator,  George  Darley,  died,  without  having  altered  his 
will,  except  by  the  said  codicil ;  and  the  said  will  and  codicil 
were  duly  proved  by  the  scud  Mary  Darley,  the  executrix,  and 
she  assented  to  the  said  several  legacies  and  bequests  contained 
in  the  said  will,  and,  among  the  rest,  to  the  said  leasehold  pre- 
mises, with  the  appurtenances,  the  subject  of  this  action  of 
ejectment. 

The  said  testator,  George  Darley,  had  two  children  only  who 
survived  him ;  that  is  to  say,  the  said  George  Darley,  the  son, 
and  IVfary  Darley,  mentioned  in  his  said  will. 

George  Darley,  the  son,  married  in  his  father's  lifetime :  the 
plaintiffs,  George  Darley,  Mary  Jane  Evans  Frances  Darley, 
Peter  James  Darley,  and  Matthew  Thomas  Darley,  were  the 
only  issue  of  his  marriage,  who  survived  him.  He  had  four 
other  children  who  died  in  early  infancy.  The  last  mentioned 
plaintiffs  were  born  in  the  lifetime  of  the  said  testator,  George 
Darley,  and  were  well  known  to  him. 

George  Darley,  the  son,  died  on  the  22nd  day  of  August, 
A.  D.  1845. 

Mary  Darley  was  not  married  in  the  lifetime  of  the  said 
testator ;  but,  after  his  death,  she  married  John  Ibbinson,  and 
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,  ^^^'  .      she  died  on  the  14th  day  of  February,  a.  d.  1853,  wiilmi 
Darlbt        having  had  any  children. 
_  ^*  The  defendants  are  trustees  of  a  settlement  made  on  the  mar- 

BlAETIK. 

riage  of  the  said  John  Ibbinson  and  Mary  Darley,  and  thej 
are  in  {lossession  of  the  said  leasehold  messuages,  with  tk 
appurtenances,  the  subject  of  this  action  of  ejectment 

The  question  for  the  cpinioa  of  the  Court  is^  whether,  uods 
the  said  will  and  codicil,  t/te  said  Mary  Darley  took  absfMj 
the  whole  interest  in  the  said  leasehold  messuageSf  No.  48,  Dovd 
Street,  and  No.  42,  Beaumont  Street ;  or  whether,  after  y 
death,  without  leaving  children  or  issue,  the  same,  or  amf,  (od 
what,  interest  therein,  passed  by  the  said  will  and  codicil  to  Ae 
last^mentioned  plaintiffs,  as  the  only  surviving  children  and  itm 
of  George  Darley^  the  son. 

If  the  said  Mary  Darley  took  the  whole  interest  in  the  said 
leasehold  messuages,  then  judgment  is  to  be  entered  for  the 
defendants ;  but  if  on  the  death  of  the  ssdd  Mary  Darley  with- 
out leaving  children  or  issue,  the  plaintiflb  took  any  interest  in 
the  said  messuages,  under  the  sidd  will  and  codicil,  then  judg- 
ment is  to  be  entered  for  the  plaintiiTs  without  costs,  to  recover 
possession  of  the  said  messuages,  or  such  part  or  interest  thereio* 
as  the  Court  may  direct. 

The  said  will  and  codicil  may  be  referred  to,  if  neccssarj,  as 
part  of  this  case. 

Mr.   Unthank  for   the  plaintiff.      Mary  took  an  estate  for 
life  only;   her  issue  left  at  her  death  would  then   take;  and 
in  default,  the  premises   would  go   to  the  son  for  life,  asd 
then  to  his  children, — the  present  plaintiffs.     It  is  admitted, 
that  supposing  the  bequest  of  personalty  related  to  realty,  it 
could  not  be  contended  that  the  words  of  modification  added  u 
the  word  ''issue,"  would  be  sufficient  to  make  the  word  '< issue' 
a  word   of   purchase.     Doe  d.  Connon  v.  Rucastle{a\  the  ai^ 
thority  on  that  subject,  does  not  apply  to  personalty,  for  tbe 
reasons  giyen  in  Jesson  v.  Wright  {b)   It  was  there  settled  that, 
if,  as  to  a  leasehold,  words  of  modification  added  to  the  vord 
** issue"  made  the  word   "issue"  a  word  of  "purchase,   it 
would  sacrifice  the  general  to  the  particular  intention  of  the 
testator,  (c)     The  general  intent  is,  that  the  property  should  go 
to  the  devisee  and  her  issue ;  and  only  on  a  general  failure  ot 
issue,   to  the  person  in  remainder:  but  if  the  word  ''issue 
is  made   a  word  of  purchase,  then  this  object  cannot  be  at- 

(a)  8  Com.  B.  876.    There  it  was  (h)  2  Bligh.  1. 

held  that  the  words  "to  S.  for  life,  (c)  See  aa  to  this  the  argttm«t  vt 

and  then  to  his  issue,*'  made  an  estate  HnQoeh  Serj.,  in  Merest  r.  Jff^^^  * 

tail  in  r«a%.  B.  &  B.  484. 
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tained ;  every  one  of  the  issues  taking  a  separate  estate.  These 
reasons,  however^  do  not  apply  in  the  case  of  personalty ;  for 
irhere  personal  property  is  given  to  a  party  and  his  issue,  and 
be  takes  as  a  purchaser^  he  takes  absolutely.  There  is  no  case 
nrhich  has  decided  this  in  the  case  of  a  will ;  but  in  Knight  v. 
Ellis (a\  before  Lord  Thurlow,  where  the  word  ** issue"  had 
Qo  words  of  modification,  and  the  bequest  was  to  A.  for  life,  and 
ifter  her  death,  to  her  issue,  and,  in  default,  to  the  plaintiffs, 
md  A«  died  without  issue,  it  was  held  that  the  issue  would  have 
taken  as  purchasers;  and  that  therefore  the  limitation  to  the 
)Iaintiffs  took  effect.  [Jervis  C.  J.  Mr.  Jarman  (b)  says  that 
»8e  has  been  overruled.]  The  case  of  Attorney-General  v. 
Bright  {c\  is  contrary  to  it,  but  can  scarcely  be  said  to  have 
)verruled  it ;  for  it  was  only  decided  incidentally  on  a  ques* 
tion  of  legacy  duty,  and  the  decisions  are  conflicting.  The 
MTords  of  the  will  and  the  codicil  in  this  case,  show  that  the 
testator  did  not  intend  that  Mary  should  take  an  estate  tail, 
[n  Jordan  v.  Lowe  {d)y  it  was  held  that  on  a  devise  of  lease* 
bid  to  A.  for  life,  and  afterwards  to  her  male  issue,  and  in 
lefault,  to  her  heirs,  and  in  default,  over,  A.  took  an  absolute 
interest  in  the  personalty.  The  word  ''issue"  is  not  used  in  this 
^e  as  a  word  of  limitation,  but  as  a  word  of  purchase.  It  is  so 
lield  in  personalty,  but  in  realty  this  is  made  to  give  way  to  the 
general  intention  that  all  the  issue  should  take  before  the  property 
passes  over.  Fonnereau  v.  Fonnereau,  (e)  Issue  may  mean  any 
issue,  or  children  living  at  the  death  of  the  devisee.  In  the  statute 
ie  donis  conditionalibus,  the  word  "proles  "  or '"  exitus  "  is  used  in 
both  senses,  (y^  So  in  Lees  v.  Mosley{g)  it  was  held  that  it  was 
not  a  technical  expression,  but  would  yield  to  the  intention  of  the 
testator,  to  be  collected  from  the  words  of  the  will,  and  was  not 


1853. 


(a)  2  B.  C.  C.  570.  There  the 
Urd  Chancellor  thus  states  the  prin- 
ciple :  "A  man  devises  to  A.  for  life, 
here  being  plainly  an  interest  only 
or  life  given ;  if  that  were  all,  the 
lisposition  would  end  there  as  to  A. 
The  testator  then  gives  the  same 
uDd  over  to  B.,  after  failure  of  issue 
)f  A.  It  is  clear  that  a  life  interest 
m\y  is  given  to  A.  It  is  clear  that 
10  benefit  is  fiven  to  B.  while  there 

8  an  J  issue  of  A.    The  consequence 

9  that  A.  takes  an  estate  tail.  But 
m  estate  in  chattels  is  not  transmis- 
tible  to  the  issue  ;  and  the  estate  is 
ibsolute  m  the  first  taker.**  Chand- 
est  v.  Price^  3  Ves.  79. 

(b)  Vol.  ii.  494. 

(c)  2  Keene,  57.  There  the  be- 
quest was  similar  to  that  in  the  for- 


mer case;  and  the  Master  of  the 
Rolls  held  that  the  effect  was  to  give 
the  first  taker  an  absolute  interest : 
the  limitation  over,  in  case  of  his 
death  without  isstte,  being  void  for 
remoteness. 

(d)  6  Beav.  350.  Kn^ht  v.  Ellis 
is  cited  as  sood  law.  The  Master 
of  the  Rolls  held  that  A.  took  a  qtuui 
estate  tail. 

(e)  3  Atk.  317.  In  Cursham  v. 
Newiand,  2  B.  N.  C.  58.,  the  word 
was  held  one  of  purchase. 

(/)  "After  issue  begotton  and  born" 
Q^postproUm  stucitatem  et  exeuntem^*) 
and  "  If  issue  fail,  or  if  any  issue  be, 
and  fail  by  death,  or  heir  of  the  body 
of  such  issue  failing**. 

{g)  1Y.&C.EX.589.  SeeZo0e2ace 
V.  Lovelace^  Cro.  Eliz.  40. 
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80  inflexible  as  the  exprearion  '*  hdn  of  the  body.**  In  Skier 
T.  Dangerfield{a)^  where  the  devise  was  to  a  grandson  for  life, 
and  after  his  decease,  to  his  hiwful  issue  and  their  heirs  for 
eyer,  it  was  held  that  he  took  only  an  estate  for  life.  \WSIkm 
J.  There  the  construction  was  necessarily  adopted*]  In  £nni 
T.  Jone${h\  where  the  bequest  was  to  testatoi^s  brothers  for 
their  several  lives,  share  and  share  alike,  and  after  the  decesse 
of  either  of  them,  then,  as  to  the  share  or  shares  of  the  one  or 
other  of  them  so  dying,  to  the  issue  of  the  body  or  bodies,  share 
and  share  alike,  for  ever:  assuming  that  the  l^atees  took odIv 
life  estates  in  the  fund,  the  Court  was  of  opinion  that  the  wonb 
**  issue  of  the  body  "  comprehended  not  only  children  bnt  gnod- 
children,  and  more  remote  descendants.  The  Yice-Chaneellor 
there  said  it  was  an  open  question,  whether  the  word  ^^vm 
was  a  word  of  purchase  or  of  limitation.]  In  Ptarm  t. 
Steven{c\  the  House  of  Lords  held  the  word  not  a  word  of 
limitation.  \Jervis  C.  J.  '*  Children  '^  is  a  word  of  purchue 
as  respects  personalty,  but  of  limitation  as  regards  realty.]  ((T. 
If  the  word  is  treated  here  as  a  word  of  purchase,  yon  give 
a  limited  interest  The  general  intention  is  to  ^ve  the  estate 
to  the  family.  Chandkss  v.  Firtce.{e)  [fFtflurjiu  J.  ^^< 
ease  (/),  shows  that  on  a  devise  to  A.  and  children,  if  there 
be  children  alive  at  the  time,  it  is  a  word  of  purchase ;  if  not,  u 
is  a  word  of  limitation.]  The  question  is,  whether  that  rule  is 
applicable  to  personalty.(^) 

The  codicil,  if  there  were  any  doubt  as  to  the  will,  deter- 
mines the  construction,  in  itself  throating  a  devise.  It  is  like 
Biben  v.  Walker  (A),  where  in  a  codicil,  a  devise  of  lands  **  irliicli 
I  have  before  given  to  A."  over  to  B.,  was  held  to  amount  to 
a  devise  by  implication  to  A. ;  or  Tilly  v.  CoUtyer  (i)»  where  a 
reference  to  a  person,  as  heir,  was  held  to  imply  a  device 
to  her ;  and  per  Hale  L.  C.  J. :  "  The  testator  was  mistaken 
in  supposing  she  was  his  heir,  but  intended  his  land  to  go 
according  to  such  mistake." 

Mr.  Dawdestoell  for  the  defendant.    Mary  took  an  estate  Uii 


(a)  15  M.  &  W.  963. 
(ft)  2  Coll.  C.  C.  616. 

(c)  5Bligh.N.  C.203.  Jarmanon 
W  ills,  500.  There  stock  was  left  to  the 
wife  for  life,  and  then  to  the  sons 
and  their  respective  issue.  It  was 
held  that  the  sons  took  absolutely. 

(d)  VeTKerttfanCJ^fDoedCoUis, 
4  T.  R.  294. 

(tf)  S  Ves.  99. 
(/)  6  Rep.  17. 

(g)  Sembie,  that  the  rule  in  Wild's 
case^  that  if  A.  devises  land  to  B. 


and  to  his  children  or  issne,  ud  ^ 
has  not  any  issue  at  the  time  of  ^ 
devise,  the  same  is  an  estate  tail  ^ 
applicable  to  personaltj.  Sb^y* 
^iproji,  12  CI.  and  Fin.  161.  Batta 
Heron  v.  Stokes,  1  Dni.  A  Wir.  lOT- 
Lord  C.  Sugden  doubted  whether  it 
was  a  sound  rule  even  as  to  rea/^- 
and  Mr.  Jarman  (vol.  ii.  809.  oo" ) 
says  as  to  personalty  the  autboriurf 
might  not  be  against  this  opinion* 

Th)  Ambler,  661. 

(0  3Keb.  539. 
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The  intention  of  the  testator  was,  that  the  whole  issue  of  his  IWS. 
daughter  should  be  exhausted  before  there  was  any  gift  over  to  Dablet 
his  son  and  his  issue.  It  is  not  disputed,  that  the  word  '*  issue," 
as  applicable  to  personalty,  would  not  give  the  property  to 
them  as  purchasers,  but  as  a  word  of  limitation :  nor  that,  if  the 
gift  be  for  life  to  A.,  and  then  to  his  issue,  these  are  words  of 
limitation.  [Jervis  C.  J.  That  latter  proposition  is  not  admit* 
ted.]  It  has  been  stated  as  so  decided  in  Powell  on  Devises,  (a) 
And  the  rule  is  laid  down  to  extend  to  estates  tail  by  implica- 
tion. In  a  gift  to  A.  for  life,  with  limitation  over  to  his  issue, 
the  issue  do  not  take  as  purchasers,  but  these  are  words  of  limi- 
tation. In  Simmons  v.  Simmons  (ft),  where  there  was  a  gift  of 
realty  and  personalty  to  a  daughter,  and  on  her  dying  without 
issue,  to  a  brother  for  life,  the  yice-Chancellor  held  that  the 
daughter  took  an  estate  tail,  as  to  the  realty,  and  took  the 
personalty  absolutely.  The  case  chiefly  relied  on  by  the  other 
nde,  Knight  y.  ElKsic)^  has  been  observed  upon  by  Mr. 
Jarman,  and  is  certainly  overruled  in  the  Attorney  •General  v. 
Bri(/ht. 

If  thb  be  a  mere  life  estate  in  the  daughter,  then  the  whole 
issue  take  as  purchasers.  The  result  would  be,  that  if  the 
daughter  left  two  children,  and  they  had  ten  children,  each 
would  take  a  twelfth.  Could  that  have  been  intended  ?  When 
are  the  children  to  take  ?  Are  their  estates  to  become  vested 
immediately,  and  then  to  open  on  the  death  of  the  daughter, 
in  order  to  carry  out  the  clause  of  survivorship  ?  The  bequest 
ia  to  her  and  her  issue,  **  share  and  share  alike."  It  was 
intended  that  the  property  should  go  to  the  last  issue  of  the 
daughter,  so  long  as  any  remained.  All  the  issue  then  would 
take,  ^' share  and  share  alike."  Now,  ^' share  and  share  alike" 
has  been  held  to  be  an  equivocal  expression;  and  it  may 
mean  tenancy  in  common,  or  joint  tenancy.  If  the  latter  were 
meant,  there  would  be  an  ultimate  survivorship  also  to  the 
latest  issue,  all  "  share  and  share  alike."  That  would  be  incon- 
sistent with  the  intentions  of  the  testator.  He  could  not  have 
meant  that  on  the  death  of  his  daughter,  children  and  grand- 
children should  all  share  alike,  (c/) 

**  Issue  "  primd  facie  is  a  word  of  limitation :  Doe  d.  Hodson 
v.  Trew  (e),  and  includes  the  whole  line  of  descendants  gene- 

(a)  Vol.  ii.,  p.  631.  for  life,  and  at  her  death  to  the  is- 

{h)  8  Sim.  22.  sue  as  tenants  in    common,    share 

(c)  See  antlt  p.  733  n.  (&).  and  share  alike,  were  held  to  give 

(d)  See  Lyon  y.  MitcheU^  1  Mad.  A.  only  tenanoy  for  life,  and  to  im- 
467.    Cheenwood  y.  RothweU^  5  M.  port  a  gifl  to  the  issue  as  tenants  in 
&  G.  628.,  and  6  Beay.  492. ;  Siater  common. 
▼.  Dangerfieldy  15  M.  &  W.  263. ;  in  (c)  2  Wils.  312. 
which  cases  devises  of  realty  to  A. 


736  THE  COMMON  LAW  REPORTS. 

^^^^*  ,  rally.  Doe  dem  Galline  v.  GaUine,  (a)  It  does  not  mean 
'^children,"  in  the  present  case;  that  would  be  inoonastent 
with  the  previous  part  of  the  wilL  Nor  does  it  mean  Imng 
at  daughter's  decease :  that  would  not  be  consistent  with  the 
prior  limitation.  The  words  ''dying  without  issae,"  prima 
facie,  are  to  be  construed  in  the  same  sense,  whether  as  to 
realty  or  personalty,  (b)  They  may,  however,  mean  eithet 
dying  without  having  had  issue  (c),  or,  without  leaving  i^oe 
at  death :  or,  with  ultimate  failure  of  issue.  "  In  defaalt  of 
such  issue,"  means  ''  if  they  fail,"  particularly  when  the  clause 
of  survivorship  is  superadded.  ''Without  leaving  issue"  in 
cases  of  realty,  has  been  always  held  to  mean  general  failure 
of  issue. 

As  to  the  codicil,  the  words  "  leaving  lawful  issue  "  cannot 
be  imported  into  the  will.  The  testator  is  not  operating  on 
any  part  of  the  will ;  but  merely  making  a  recital  as  to  what  h 
supposed  to  be  done  by  the  will ;  and,  with  a  view  to  do  some* 
thing  else,  states  the  limitation  to  have  been  in  default  of 
leaving  lawful  issue.  But  this  recital  does  not  control  the 
operation  of  the  wilL  The  testator  says  he  has  done  something 
which  he  has  not  done.  Leaving  lawful  issue  is  to  be  inter- 
preted differently,  according  as  it  applies  to  personalty  and 
realty.  It  is  not  a  clear  declaration  of  the  intention  of  the 
testator.  It  means  the  issue  of  the  daughter  living  at  the  time 
of  her  death. 

Issue  does  not  mean  children,  or  the  consequence  would 
follow,  that  if  she  left  no  children  living  at  her  death,  but 
grandchildren,  they  would  not  take ;  which  is  clearly  contraij 
to  the  intentions  of  the  testator. 

Mr.  Unthank  in  reply.  The  import  of  the  phrase,  "  leaving 
issue,"  is  clear.  The  Courts  have  construed  it  in  cases  of  realty 
as  meaning  an  indefinite  failure  of  issue.  But  they  have  re- 
fused to  apply  the  rule  to  personalty,  for  the  reasons  already 
adverted  to. 

An  argument  drawn  from  such  an  expression,  cannot  be  so 
clear  as  an  express  devise  for  life.  It  is  sud  "  without  leaving 
issue,"  means  generally:  but  it  means  such  time  as  before 
mentioned,  and  is  to  be  construed  according  to  the  context. 

Here,  there  are  words  of  modification,  showing  that  it  is 
used  as  a  word  of  purchase. 

Cur.  adv,  vult 

(a)  5  B.  &  Ad.  642.  (c)  See  Doe  y.  Simp»m^  S  M.  k 

(6)  Pinkney  v.  Elhin,  1  P. Williams,       6.  929. :  Doe  d.  Cadogim  t.  EvnrU 
565.  7  A.  &  E.  63|S. 
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Jebvis  C.  J.  now  delivered  the  judgment  of  the  Court.      ^  ^^^^- 
This  case  tamed  upon  the  construction  of  the  will  and  codicil       Darlet 
>f  George  Darley,  made  in  1820.     The  will,  after  giving  the       ^' 
testator's  son  George  two  houses  for  life,  and,  after  his  death,       j^  ^i' 
:o  and  among  his  children  living  at  his  death,  bequeathed  to 
:he  testator's  daughter  Mary  leasehold  houses  for  her  life,  and 
ifter  her  death,  to  and  among  her  lawful  issue,  equally  to  be 
iivided,  share  and  share  alike,  with  benefit  of  survivorship ;  and 
Q  default  of  issue,  to  the  son  for  life,  and,  at  his  death,  to  his 
children. 

There  was  a  codicil  which,  after  reciting  that  the  testator,  by 
:he  will,  had  given  to  his  son  the  leasehold  houses,  "  after  the 
lecease  of  the  daughter  Mary,  and  in  default  of  her  leaving 
ssue,"  revokes  the  bequest  in  a  certain  event. 

It  was  admitted  to  be  the  rule,  that  if  the  bequest  could 
lave  created  an  estate  tail  in  realty,  it  would  absolutely  vest  in 
)er8onalty. 

But  it  was  argued  for  the  plaintiffs,  that  the  language  was 
luch  us  would  in  this  case  give  only  an  estate  for  life  (a), 
iccording  to  the  decision  of  Lord  Thurloio^  in  the  case  of 
Knight  v.  Ellis  (V) ;  that  a  bequest  of  personal  estate  to  A.  was 
I  gift  for  life ;  and  that,  therefore,  a  bequest  like  this  of  person- 
alty to  A.  for  life,  and,  after  death,  to  her  issue,  as  joint  tenants, 
mported  a  course  of  enjoyment  inconsistent  with  the  nature  of 
in  estate  tail,  and  gave  an  absolute  estate,  according  to  Fonnereau 
7.  Fonnereau,  (c)  And  further,  it  was  said,  that  as  the  codicil 
recites  that  the  testator  had  given  the  houses  to  the  son  in 
iefault  of  the  daughter's  issue,  that  was  of  itself  sufficient  to 
constitute  a  bequest  over;  and  that  if  so,  the  bequest  was 
QOt  bad  for  remoteness ;  because  the  expression,  ^'  in  default  of 
issue,"  when  applied  to  personalty,  means  issue  at  the  time  of 
leath;  so  that,  as  the  intention  was  a  gift  to  the  daughter  for 
life,  the  construction  is  an  absolute  bequest,  and  not,  according 
to  Lyon  V.  Mitchell  (d),  subject  to  an  executory  bequest  over  on 
the  event  of  no  issue. 

The  argument  for  the  defendant  was,  that  Knight  v.  Ellis 
lias  been  overruled  by  Attomet/- General  v.  Bright  {e) ;  and  that 
it  is  now  established,  that  a  bequest  of  personalty  to  A.  for  life, 
ind  after  her  death,  to  her  issue,  gives  an  absolute  interest ; 
md  that,  as  to  its  being  a  bequest  to  the  issue,  on  the  terms  of 
joint  tenancy,  that  was  not  material ;  the  rule  as  to  person- 
alty and  realty  not  being  in  this  respect  the  same.  Jesson  v. 

(a)  See  Coley.  Oobley  ante,  p.  228.  (d)  1  Madd.  467. 

(b)  2  B.  C.  C.  570.  (e)  2  Keene,  7. ;  6  Beav.  351, 

(c)  Ambler,  601. 

C.  L. — ^VOL.  I.  3  O 
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Jiv^red  to  the  defendant,  as  an  accountant,  for  the     ,  ^^^*  , 

of  work  being  done  by  the  defendant  as  such  ac*      Attwood 

^  ia  relation  to  the  same,  and  that  he  might  inspect       ^  "« 

.mine  them,  and  prepare  statements  of  accounts;  and 

d&d  certain  work  upon  the  terms  aforesaid,  and  waa 

•J  have  prepared  and  completed  the  said  statement  ei 

>,  but  was  hindered  by  the  plaintiff's  withholcUng  fr<xn 

/tain  other  documents;  that  money  had  become  due 

iC  plaintiff  to  the  defendant  for  his  services ;  and  that 

!ied  to  have  a  lien  upon  the  books,  &a,  in  respect  thereof, 

tained  the  same  on  account  of  such  lien»    4.  That  the 

&€Us.  were  delivered  by  certain  other  persons,  who  were 

ntitled  to  the  property  therein,  and  possessed  thereof 

with  the  plaintiff,  to  the  defendsat  as  an  accountant, 

:e  might  examine  and  inspect  the  same,  and  prepare 

ents  of  accounts ;  that  he  accepted  their  retainer  so  to  do, 

as  prevented  from  completing  the  work  by  reason  of  the 

'ff  having  withheld  certain  books,  &c.,  and  therefore  he 

•8  the  same*    5.  That  the  books,  &c„  were  delivered  to 

fendant  by  certain  persons  then  entitled  to  the  property 

lossession  of  the  same  jointly  with  the  plaintiff,  and  that 

aid  persons  have  never  requested  the  defendant  to  re- 

ir  the  same  to  them  or  any  other  person,  and  that  he 

v's  held  and  now  holds  the  same  by  and  with  the  consent 

.ioense  of  the  persona  so  jointly  interested  with  the  plaintiff 

bresaid« 

t  the  trial  before  the  Lord  Chief  Justice,  at  the  Londoa 

ngs  in  Trinity  Term>  the  plaintiff,  the  principal  witness^ 

ed,  that  he  was  secretary  and  purser  of  a  mine  conducted  on 

cost-book  principle:  that  his  duty  was  to  receive  the  proceeds, 

over  moneys,  and  take  vouchers  for  such  payments,  and  draw 

1  accept  bills:  that  he  kept  the  vouchers  until  his  accounts  were 

^(a):  that  at  a  meeting  of  the  directors,  27th  of  June,  1851, 

vhich  he  was  present,  it  was  resolved  **  That  Mr.  Ernest  be 

^ted  to  exanune  the  accounts  and  prepare  a  balance-sheet, 

it  all  books  and  necessary  documents  be  forthwith  sub- 

0  him  for  that  purpose  by  Mr.  Attwood,  &c :"  that  on  the 

'  '  the  plaintiff  received  a  letter  from  the  defendant 

'enoe  as  to  the  voach-  the  cheques.    The  opiaion  of  the 

9rj  clear,  but  it  ap«  jury  wa»  not  asked  aa  to  whether  the 

lodged  the  moneys  he  course  of  business  or  usage  proved  a 

»  company  at  a  baok,  contract,  vesting  in  hiin  the  special 

rew  coequea  for  dis-  and  exclusive  property  in  the  vouch- 

iking  these  vouchers  ers,  until  his  accounts  were  passed, 

^  to  whom  he  paid  which  took  place  monthly. 

3c  2 


738 


THE  CX>MMON  LAW  SEPOBTS. 


1353. 

f 

p. 
Mahtxn. 


lFriffht{a)  And  as  to  the  effect  of  the  codici),  it  wts  iffgned 
that  an  erroneous  reference  in  the  codicil  to  the  wiU  eaaBot 
constitate  any  bequest  in  oppoMtion  to  the  will* 

It  appears  to  us,  that  the  arg^ument,  as  to  the  eflEset  of  the 
codicil,  is,  not  that  the  will  is  revoked  by  the  codidl,  bat  tiat 
the  wiU  and  the  codicil^  being  one  inatnuaacai^  aie  t«  be 
interpreted  together :  and  that  the  gift  over  in  the  viU  beog 
capable  of  importing  a  gift  in  default  of  the  c|a9ghtei^8  knvbg 
issue  at  the  time  of  death,  it  ought  to  be  inferred  tfasl  tk 
terms  are  employed  in  that  sense  in  the  codicil;  vA  tkat 
therefore  the  gift  over,  in  default  of  the  dan^ter  leamig  wm, 
which  as  to  personalty  might,  per  «f  >  imp\y  aiS  absolute  gh  to 
her,  confined  her  to  an  estato  for  life. 

This  argument  appears  to  us  to  be  well  founded :  snd  ew 
oiHuion  consequently  is,  that  even  if  the  preoeding  Umititiai 
conferred  an  absolute  interest,  it  waa  sut^eot  to  a  good  exe^ 
cutory  devise  over  in  favour  of  the  pluntifl^  and  theteftue,  ibat 
he  is  entitled  to  our  judgment 

Judgmeat  for  the  jiliuatiC 

Attorneys,  NorriM  JT  Skms  ;  -^  Douglas 

(a)  2  ragh,  1. 


Common 
Pleas. 

June  3. 


ATTWOOD  V.  ERNEST.  (6> 

Coram  Jeryis  C.  J.,  Maule  J.,  Cbesswell  J.,  and 

Talfoued  J. 


JLlETINUE  for  books,  vouchers,  and  pap^re^    Pleas,  1.  «« 
detinet;  2»  not  possessed;  3.  pLeaof  lien  that  the  books, &o>t 

(p)  Reported  by  W.  F.  FSnlason,  Esq. 


If  one  of 

several  joint 

owners  of  a 

chattel  deliyer 

it,  on  behalf  of 

aU  of  them,  to 

a  third  paitf , 

he  cannot  soe  snch  paitj  to  recoTef  it,  unless  be  hi^ye  demanded  ^  cm  bebalf  of  sJL 

In  detinue  for  books  and  papers ;  pleas,  1.  now  detinet ;  2.  not  possessed ;  3.  lien,  for  work  a£ « 
accountant ;  4.  that  they  were  delivered  to  the  defendant  bj  othess  j^i^  poswsscd  iMf«^ 
with  Uie  plaintiff,  £6r  work  to  be  done  thereon  by  the  defendant  as  a^  «coouRtanV  to  do  ^kM^  ^ 
detained  them ;  9.  that  they  were  so  delivered  to  the  defendant  by  oUiers  jointly  possessed  tb^ 
with  the  plaintiff,  and  thM  the^  had  never  reqaested  the  delendwil  to  redeliver  thnn,  km  tktf  ht 
always  held  and  holds  them  with  their  consent  and  license.  The  evidenoe  was  that  the  phisti 
was  parser  of  a  mine,  and  had  been  party  to  a  resolution  of  the  directors  to  sabnnit  die  Ix^ 
&c^  of  the  mine,  to  the  defendant,  an  aoeountaBt  The  plaintiff  Uad  demanded  Uie  ifW^* 
but  it  did  not  appear  that  the  demand  was  i^uthorised  by  or  on  behalf  of  ^e  oompeny. 

Held^  that  the  fifth  plea  was  proved,  and  was  good  in  law. 

Sembie^  that  the  defence  did  not  arise  undei  any  of  the  other  pleaa 

Some  of  the  papers  were  vouchers  taken  by  the  plaintiff  for  payments  made  by  him  out  of  fo^ 
he  received  for  tiie  oompany ;  and  it  was  shown  Uiat  he  ahvmys  retained  them  untQ  his  sccobss 
were  passed,  and  that  he  coidd  not  pass  the  accounts  without  dem. 

Held,  that  if  there  were  any  evidence  of  a  right  in  the  plaintiff  to  the  possession  of  tl^v  » 
against  the  company,  the  question  ought  to  have  been  left  to  the  jury  whedier  the  «Tidea« 
'roved  a  special  contract  to  that  effect 
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were  delivered  to  the  defendant^  as  an  accountant,  for  the     .  ^^^* 

parpoee  of  work  being  done  by  the  defendant  as  such  ac-     Attwoop 

countantf  ia  relation  to  the  same,  and  that  he  might  inspect       ^J^ 

and  examine  them,  and  prepare  statements  of  accounts;  and 

that  he  <£d  certain  work  upon  the  terms  aforesaid,  and  waa 

ready  to  have  prepared  and  completed  the  said  statement  ei 

accounts^  but  was  hindered  by  the  plaintiff's  withholding  frcHn 

him  certain  other  documents;  that  money  had   become  due 

From  the  plaintiff  to  the  defendant  for  his  services ;  and  that 

he  claimed  to  have  a  lien  upon  the  booka^  &&,  in  respect  thereof, 

and  detained  the  same  on  account  of  such  lien*.    4.  That  the 

books,  &€•.,  were  delivered  by  certain  other  persons,  who  were 

then  entitled  to  the  property  therein,  and  possessed  thereof 

jdntly  with  the  plaintiff,  to  the  defendsat  as  an  accountant, 

that  he   might  examine  and  inspect  the  same,  and  prepare 

statements  of  accounts ;  that  he  accepted  their  retainer  so  to  do, 

bat  was  prevented  from  completing  the  work  by  reason  of  the 

plaintiff  having  withheld  certain  books,  &c,  and  therefore  be 

detains  the  same.    5.  That  the  books,  &c.»  were  delivered  to 

the  defendant  by  certain  persons  then  entitled  to  the  property 

and  possession  of  the  same  jointly  with  the  plaintiff,  and  that 

the  said  persons  have  never  requested  the  defendant  to  re« 

deliver  the  same  to  them  or  any  other  person,  and  that  he 

always  held  and  now  holds  the  same  by  and  with  the  consent 

and  license  of  the  persona  so  jointly  interested  with  the  plaintiff 

as  aforesaid* 

At  the  trial  before  the  Lord  Chief  Justice,  at  the  London 
sittings  iB  Trinity  Term>  the  plaintiff,  the  principal  witness* 
stated,  that  he  was  secretary  and  purser  of  a  mine  conducted  on 
the  cost-book  principle:  that  his  duty  was  to  receive  the  proceeds, 
pay  over  moneys,  and  take  vouchers  for  such  payments,  and  draw 
and  accept  bills:  that  he  kept  the  vouchers  until  his  accounts  were 
passed  (a):  that  at  a  meeting  of  the  directors,  27th  of  June,  1851, 
at  which  he  was  present,  it  was  resolved  "  That  Mr.  Ernest  be 
requested  to  examine  the  accounts  and  prepare  a  bakmce-sheet, 
and  that  all  books  and  necessary  documents  be  forthwith  sub- 
mitted to  him  for  that  purpose  by  Mr.  Attwood,  &c :''  that  on  the 
13th  of  July  the  plaintiff  received  a  letter  from  the  defendant 

(a)  Thecvidenoeas  to  thevoach-  the  cheques.    The  o|M&ioii  of  the 

em  was  not  very  clear,  but  it  ap*  jury  wa»  not  asked  aa  to  whether  the 

peared  that  he  lodged  the  moneys  he  course  of  busmess  o^  usage  proved  a 

receWed  for  the  comiuniy  at  a  bank,  contract,  yesting  in  him  the  special 

on  which  he  drew  cheques  for  dis-  and  exclusive  property  in  the  vouch- 

bursemento;   taking  these  vouchers  ers,  until  his  accounts  were  passed, 

from  the  parties  to  whom  he  paid  which  took  place  monthly. 

3c  2 
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as  follows,  *^  You  are  aware  that  tbe  accounts  have  bees  T^ 
ferred  to  me  for  iDvestigation :  and  I  have  commenced  the  woil, 
but  cannot  complete  it  without  further  books  and  papers,  which 
I  understand  are  with  you  as  the  captain  of  the  mine.  Mes- 
tion  has  been  made  of  your  having  the  bankers*  pass-books,  tk 
invoice  books,  and  the  merchant's  ledger.**  The  plaintiff  {urther 
stated,  that  he  forwarded  to  the  defendant  such  books,  &c,as  be 
had,  and  also  vouchers  of  payments  made  by  him,  to  the  amoontof 
30002^,  with  the  foUowing  letter:  **  I  have  sent  to  you  aocoonts, 
&c.,  which  you  will  please  to  return  to  me  when  done  with.* 
The  plaintiff  also  stated,  ''I  was  appointed  purser  in  1850; 
the  first  payment  made  by  me  was  on  the  7th  of  Septembefi 
1850,  since  which,  there  are  accounts  monthly  entered  in  tbe 
book  up  to  June,  1851,  with  cash  balances  made  up  moDthir 
of  all  moneys  received.  I  saw  the  defendant  in  October,  tad 
complained  to  him  of  bis  keeping  the  books  so  long;  he  said  be 
wanted  other  books.  I  sent  him  all  he  wanted.  I  was  is 
London  in  June,  1852,  and  called  repeatedly  upon  him;  bat 
never  could  see  him.  The  vouchers  sent  to  him  rehte  to 
accounts  not  signed  or  settled.  I  sent  him  notice  of  ieaasA 
before  action.  I  was  appointed  by  the  shareholdenL  I  an 
not  one  of  the  managing  committee.  The  accounts  could  net 
be  passed,  in  consequence  of  my  not  having  the  voucheis. 
Upon  the  defendant's  receiving  my  notice  of  demand,  be  wd 
he  should  not  give  them  up.  He  assigned  no  reasoD  for  bb 
refusal.''  It  did  not  appear  that  there  had  been  any  other 
demand.  Upon  this  evidence  it  was  contended,  for  tbe  de- 
fendant, that  there  was  no  property  in  the  plaintiff,  or  tbti 
one  or  other  of  the  special  pleas  was  proved.  A  verdict  wtf 
taken  for  the  plaintiff,  by  consent,  for  500/.,  with  leare  U)  the 
defendant  to  move  to  enter  the  verdict  for  him  on  other  the 
1st,  2nd,  4th,  or  5th,  pleas.  Mr.  fFiOes  having  acooidiiiglr 
obtained  a  rule, 

Mr.  Aspland  now  showed  cause.  The  question  oaonot  arise 
upon  the  1st  or  2nd  plea  (a) ;  there  clearly  was  a  detentioa  ui 
fact  as  against  the  plaintiff.  Mason  v.  FameU.  (b)    The  4th  ple^ 


i 


[a)  The  3rd  plea  was  not  proved. 

[b)  12  M.  &  W.  674.  There  the 
Court  held  that  tenancy  in  com- 
mon cotdd  not  be  given  m  evidence 
under  either  plea.  In  BamweilY. 
WiOiams,  7  AL  &  G.  404.,  the  Court 
allowed,  with  both  pleas,  a  plea  of 
lien.  See  note,  in  which  is  cited  a 
case  where,  in  replevin  of  a  ship,  the 
defendant  justi6ed  as  part  owner. 
11  Hen.  4.  M.  fol.  18.  pi.  39.    And 


it  had  been  held  that  it  ii  >  H 
plea  in  detinue,  21  Hen.  6.  S5< 
Mr.  H'tifef  said  he  should  ooQttBd 

that  not  possened  raised  tlie  ^ 
tion  as  in  trover,  Magktm  v.  Kff^ 
7C.B.231.  ^ 

But  there  the  pout  wts  not  n^ 
In  the  case  at  bar  the  Court  intin*^ 
that  it  was  not  worth  wkile  v^^ 
it,  as  the  special  plets  raised tbetx- 
fence. 
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18  bad  (a),  and,  therefore,  must  be  proved  precisely,  in  order  '  . 

to  entitle  the  defendant  to  a  verdict  upon  it.  It  does  not  do  Attwood 
more  than  allege  a  delivery  of  the  books  by  persons  possessed  EwfEar 
of  and  entitled  to  them,  jointly  with  the  plaintiff.  Now,  one 
co-tenant  has  not  a  right  to  dbpose  of  the  documents  without 
the  license  of  the  others;  or,  if  there  be  such  a  right  of 
disposition,  there  must  be  a  right  in  the  remidning  co-tenant  to 
demand  them  back;  so  that,  in  either  view,  the  plea  is  bad. 
Then  it  was  not  proved.  There  are  two  allegations  in  it  of 
which  there  was  no  evidence;  first,  that  the  books  were  de- 
livered by  these  other  persons.  Taking  the  case  most  strongly 
agamst  the  plaintiff,  he  was,  at  least,  a  co-tenant;  and  the 
delivery  to  the  defendant  was,  in  point  of  law,  a  delivery  by 
all  the  co-tenants  jointly :  but  the  meaning  of  this  allegation  in 
the  plea  is,  that  the  books  were  delivered  to  the  defendant  by 
the  other  persons  only.  The  other  averment  unsustained  by 
the  evidence  is,  that  the  defendant  was  prevented  by  the 
pl^ntiff  from  doing  the  work  by  the  withholding  of  other 
documents.  This  was  falsified  by  the  evidence.  The  plea, 
then,  if  good  in  law,  failed  in  proof;  it  was  necessary  that  it 
should  allege  who  the  parties  were  from  whom  the  defendant 
received  the  books,  and  that  allegation  is  untrue.  The  5th 
plea  is  also  bad.  It  alleges  that  the  defendant  received  the 
books  from  other  joint  owners,  who  have  never  demanded  a 
redelivery,  and  that  he  detained  by  their  license.  It  admits 
plaintiff's  delivery  of  the  books  to  the  defendant,  and  does  not 
avoid  the  effect  of  that  delivery  by  showing  a  delivery  under 
any  contract  by  which  the  defendant  has  a  right  to  hold  them 
against  the  plaintiff.  Then  it  was  not  proved.  The  demand 
was  not  on  the  part  of  the  plaintiff  alone,  but  on  the  part  of 
himself  and  all  the  other  owners.  There  was  no  attempt  to 
prove  the  latter  part  of  the  plea  as  to  the  license.  The 
allegation  required  evidence  of  some  license  from  the  other 
owners,  after  the  original  delivery  of  the  books.  The  de- 
fendant might  have  an  action  against  the  directors,  but  he  has 
no  right  to  detain  the  books  from  the  plaintiff.  [^Maule  J. 
The  detention  may  be  actual,  but  not  wrongful,  and  then  the 
action  will  not  be  supportable.  The  plea  may  admit  a  detention 
mfact  It  is  as  though  the  defendant  said,  '*  The  other  owners 
had  a  right  to  desire  me  to  detain  the  books  for  them.'* 
Suppose  one  of  two  joint  tenants  of  a  chattel  take  it  into 
his  possession,  the  other  cannot  maintain  trover.  Suppose  the 
one  who  has  taken  it  delivers  it  to  an  agent  to  hold  for  him, 
and  the  agent  is  sued  in  trover,  he  may  say,  *^I  detain  the 

(a)  Lilly  v.  Barndey,  1  C.  &  K.  344. 
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^^^^'  .      article,  but  on  the  authority  of  a  joint  owner;**  that  wonldDOt 

admit  a  terongful  detention,  but  a  detention  in  foeL\    It  wis 

essential  upon  this  plea  to  prove  the  delivery,  as  aU^ed^br 

the  other  owners  alone.     [MauU  3*     Does  not  an  allegatko 

that  A.,  B«,  and  C.  delivered  goods  comprehend  proof  tkt  A., 

B.,  C,  and  D.  delivered  them  ?]    The  plea  excludes  D.;  it  all^ 

that  the  delivery  was  by  A.,  B.,  and  C,  alone.    {Manki,  The 

plea  appears  to  import  this,  "  The  books  were  delivered  to  ne 

by  certain  persons,  joint  owners  with  you ;  whether  you  oob- 

corred  in  that  delivery  or  not  is  immaterial,  they  aoqirieioe  b 

and  auth(»ise  my  detaining  them.]     The  plea  implies  that  tk 

books  were  not  delivered  by  the  plainti£     \MauU  J.    No: 

its  fair  construction  is  that  they  were  delivered  by  othen 

jointly  with  the  plaintiff]     Suppose  one  joint  tenant  deliver 

the  chatt-el  to  a  third  party,  from  whom  another  joint  teiunt 

demands  it,  and  the  one  who  delivered  it  declines  to  interfere: 

it  would  be  the  duty  of  the  agent  to  deliver  it  to  die  other> 

{^Maule  J.     The  present  case  appears  to  be  this:  one  temat 

in  common  giving  a  license,  another  revoking  it,  and  the  ptftv 

detaining  the  chattel  after  the  revocation.]     The  defendant  b»l 

not  a  right  to  detain  the  books  for  the  work.     If  A.  deliTerto 

B.  a  chattel,  under  a  contract  by  tlie  latter  to  do  work  opoo  it. 

and  if,  before  the  work  be  completed,  A.  demand  it  back,  aod 

tender  a  sum  sufficient  to  satisfy  for  the  work  done,  he  caa 

maintain  trover  for  it.   Lilly  v.  Bamsley,  (a)     As  to  die  seoooi 

plea,  of  not  possessed,  the  defendant  is  estopped  from  denjiog 

pUuntifi'^s  property,  having  received  the  books  from  him  to 

redeliver  to  him.     And,  at  all  events,  aa  to  the  vrochers, 

plaintiff  had  cleariy  a  special  property  upon  which  he  ia  entity 

to  recover. 

Mr.  Willet  for  the  defendant,  in  support  of  his  rule.  T^ 
license  of  one  of  several  joint  tenants  is  sufficient  to  aathon^e 
a  party  in  detaining  a  chattel,  —  doing  an  act  wbidi  does  not 
go  to  the  destruction  of  it.  A  joint  tenant  may  authorise  laj 
act  which  he  might  lawfully  do  himself,  and  tlus  dearif 
includes  detention.  The  defence  of  license  is  founded  oo  tbe 
authority  of  a  party  who  does  not  stand  in  the  relatioa  (i 
master  to  the  person  who  has  done  the  act.  [Jftfsfe  J*  ^ 
there  is  this  distinction  between  a  license  and  a  oominftDd:  tint 
the  one  gives  an  option,  the  other  involves  a  duty.]  '^ 
doctrine  is  illustrated  in  the  case  of  Donaldson  v.  iy3lmmi(i'^ 
where  one  of  two  joint  tenants  directed  a  servant  to  leare  tbe 
place  of  business,  and  the  other  directed  him  to  stay.  ^  ^ 
a  cose  the  servant  would  justify  by  command  of  the  latter  ci 

(a)  1  C.  &  K.  844.  <*)  1  C.  &  M.  345. 
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the  two  joint  tenants ;  and  strangers  by  his  license.     On  this      ^  ^^^^' 

doctrine   the  5th  plea  is  proved.     ^Jervis   C.  J.     The  plea      Attwood 

ftll^es  that  the  defendant  always  held  by  the  license  of  the       ^  ^' 

other  part  ownen.]     It  was  not  proved  in  verbis,  but  it  was  in 

mbstanoe  x  a  delivery  by  A.  and  B.  proves  the  allegation  of  ^ 

lelivery  by  A.,  B.,  and  G.    IJm^is  C  J.     Bat  does  it  prove 

ft  delivery  by  C.  ?]    The  fonner  proposition  is  all  that  the 

iefendant  has  to  support.      Bail    by   or    to    A»    is   proved 

by   bail   by  or  to   A.  and   B.     In  Newman  v.  Zackary{u) 

one  tenant  in  oonitnon  brou^t  an  action  against  a  person  for 

entering   his  close;   and  he  pleaded   that  the  close  was  the 

phuntifTa  jointly  with  A.  and  B.,  by  whose  license  the  defendant 

entered.     [Jerms  C.  J.    Suppose,  on  a  traverse  of  the  plea, 

it  had  appeared  that  A.  and  B.  had  said  to  the  defendant  that 

he  might  enter,  and  that  the  plaintiiF  had  said  that  he  must 

not  ?]    That  would  have  been  matter  for  a  replication.     [Jerms 

C.  J.     The  plea  alleges  that  the  defendant  has  always  held  by 

the  license  of  the  other  joint  tenants.     The  evidence  is  that  he 

at  one  time  held  by  the  license  of  all,  and  that  there  then  was 

a  revocation  by  one.     There  was  no  evidence  of  a  continuous 

license.]    It  appeared  that  the  defendant  never  had  any  demand 

from  any  other  than  the  plaintiff.     \Jervis  C.J.     Wiien  one 

joint  tenant  has  delivered  a  chattel,  may  not  another  demand 

it?]    For  himself  he  may,  not  for  any  others ;  and  even  if  he 

might,  he  ought  to  reply  it  to  a  plea  like  the  present     The 

original  authority  from  the  other  owners  continued,  in  this  case, 

after  the  demand  by  the  plaintiff,  which  was  in  his  own  name 

&Ione,  and  not  on  behalf  of  the  others ;  and  there  is  no  evidence 

that  the  others  intended  that  their  authority  ehould  be  revoked* 

In  respect  to  the  proof  of  the  allegation  in  the  plea  as  to  the 

delivery  to  the  defendant  by  the  other  owners,  one  of  several 

joint  tenants  can  maintain  detinue  without  joining  his  com** 

panions;    whence   it  follows  that  his  allegation  of    bail    or 

possession  by  himself  would    be  proved  by  showing  bail  or 

possesnon  by  him  jointly  with   the  others.     This  shows  that 

it  must  be  sufficient  to  allege  that  the  defendant  received  from 

the  others;  and  this  could  not  be  disproved  by  evidence  that 

^  received  from  them  and  the  plaintiff.   Jimes  v»  Smith,  (b) 

[Maule  J.     If  one  of  several  joint  tenants  sues  in  detinue, 

the  others  may  plead  in  abatement?]     Yes:  but  that  supports 

the  argument;   for  it  shows  that  the  allegation  of  the  pos- 

AMsion  of,  or  bail  by  one,  is  not  disproved  on  a  traverse,  but 

must  be  met  by  a  plea  in  abatement:  and  there  is  no  re- 

pUcation  in  abatement;  because,  though  one  of  several  owners 

(o)  Alleyn,  3.  (b)  1  Exch.  831. 
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,  ^^^'  ,  has  not  a  right  to  sue  alone,  he  has  a  right  to  anthorise  a 
Attwood  detention  of  the  chattels,  such  as  this  plea  justifies.  It  is 
jElBNEflT  iiecessary  that  all  should  be  joined  in  an  action,  but  not  in  a 
justification.  One  of  several  joint  tenants  maj  receiTe  attis- 
faction.  Wallace  y.  KelsalL  (a)  The  argument  equally  sppEes 
to  the  vouchers :  they  were  the  property  of  the  company,  and 
had  been  delivered  to  the  defendant  by  their  authority.  Tbe 
case  does  not  come  within  the  principle  of  Rondeau  v.  Wyait'^)\ 
and  if  it  did,  the  evidence  did  not  make  it  out,  the  attention  of 
the  jury  not  having  been  clearly  directed  to  that  pomt 

Maule  J.  delivered  the  judgment  of  the  Court  We  tbiok 
this  rule  must  be  made  absolute.  The  5th  plea  is  good,  and 
has  been  substantially  proved.  In  efiect,  it  sets  up  ^ 
defence :  that  the  books,  &c,  were  delivered  by  the  plainuff 
to  the  defendant,  but  that  they  belonged  to  the  pbuntiff  and 
others.  The  allegation  that  the  others  delivered  does  not  daj 
that  the  plaintiff  delivered.  And  then  the  plea  alleges  tk 
the  defendant  detains  by  the  authority  of  the  other  oimen. 
Now,  when  several  owners  of  a  chattel  deliver  it  to  a  paxtj. 
he  may  detain  it  until  they  ask  him  for  it,  and  if  only  aome 
or  one  of  them  ask  for  it,  he  does  not  subject  himself  to  an 
action  by  declining  to  redeliver  it  to  those  who  so  ask  for  it 
If  two  owners  of  a  chattel  deliver  it  to  a  third  party,  one  ot 
them,  if  the  other  dissents,  cannot  bring  an  action  to  recowit* 
The  plea  sets  up  this  defence,  and  it  is  an  answer  to  the  actioa; 
and  it  was  in  substance  proved,  (e)  Some  attempt  was  made  t3 
distinguish  the  vouchers  from  the  other  papers,  becaoae  tbe 
plaintiff,  it  was  sud,  had  a  right  to  them  until  his  aooooot: 
were  passed.  There  might  be  an  agreement  between  ae?enl 
ovmers  of  a  chattel,  that  one  of  them  should  have  the  exdosiTe 
possession  of  it  for  a  certain  purpose  and  a  certain  time;  but 
there  is  no  evidence  of  anything  of  that  nature  here.  Tl^ 
plaintiff  does  not  allege  that  there  was  any  resolution  of  tk 
company  to  that  effect,  or  any  agreement  between  himself  ami 
them  that  he  should  have  the  vouchers,  to  the  exdusion  of 
their  right,  until  the  accounts  were  passed  It  is  only  by  cose 
special  agreement  or  assent  that  such  a  right  could  ariie.  All 
that  was  relied  on  was  the  fact  that  the  pltuntiff  was  poR^* 

(a)  7  M.  &  W.  264.  poraiy  right,  miintain  trorer  9^ 

{h)  2  Taunt  268.    There  it  was  the  owner, 
decided  that  a  party  entitled  to  the         (c)   In   deUnae,  defendiiit  ^ 

temporary  possession  of  a  chattel,  plead,  that  the  plaintiff  and  A.  B*^' 

who  delivers  it  back  to  the  owner  for  livered  the  deeds  to  him  npoa  cerU^ 

a  special  purpose,  maj,  after  that  pur-  cond i tions,  and  not  the  plaintiff  ^^'^ 

pose  is  satisfied,  and  during  his  tern-  21  Hen.  6.  Z&. 


p. 

Ebnbst. 
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and  that  the  papers  were  nsed  as  his  vouchers  in  passing  the  1853. 
accounts  on  other  occasions^  and  that,  from  the  want  of  them,  Attwood 
be  could  not  pass  his  accounts  on  the  present  occasion.  That 
ifl  not  evidence  to  take  the  case  out  of  the  rule  as  to  joint 
ownership  of  property,  which  pertains  equally  to  all  the  owners, 
and,  though  one  might  happen  to  have  the  custody  of  the 
documents,  and  they  would  be  wanted  by  him  in  his  trans- 
actions with  the  company,  the  main  value  and  object  of  the 
vouchers  were  as  between  the  company  and  their  creditors,  to 
whom  the  payments  had  been  made. 

This  being  all  the  evidence,  no  right  or  lien  was  made  out 
in  favour  of  the  plaintiff  as  against  the  company;  and  it, 
therefore,  resolves  itself  into  a  case  of  several  owners  of  a 
chattel  giving  it  over  to  a  thinl  person,  and  then  one  of  them 
desiring  that  it  should  be  returned,  not  to  them,  but  to  himself, 
the  rest  not  concurring  in  this,  but  allowing  the  holder  to 
continue  to  hold  it,  in  the  same  manner  as  before^  for  the 
irhole  company.  It  appears  to  me,  upon  these  reasons,  that 
the  plea  was  proved  in  fact,  that  it  is  good  in  law,  and  that 
the  verdict  thereon  and  the  judgment  must  be  for  the  de- 
fendant. 

Cresswell  J.  I  am  of  the  same  opinion.  It  appears  that 
these  documents  were  placed  in  the  hands  of  the  defendant 
by  the  plaintiff,  along  with  all  the  other  persons  interested  in 
the  mine,  and  that  their  authority  has  never  been  withdrawn. 
There  was  a  demand  by  the  plaintiff,  but  it  was  not  shown,  and 
cannot  be  assumed,  that  any  authority  was  conferred  upon  him 
to  noake  a  demand  on  behalf  of  the  others.  And  the  defendant, 
IS  their  authority  continues,  would  have  a  right  to  set  it  up  as 
m  answer  to  the  action. 

With  r^ard  to  the  vouchers,  which  have  been  distinguished 
from  the  other  documents,  there  was,  I  think,  some  evidence 
IS  to  the  mode  of  transacting  business,  from  which  the  jury 
night  have  inferred  that  there  was  an  arrangement  that  the 
)laintiff  should  have  the  legal  custody  of  the  vouchers.  There 
nras,  however,  no  proof  that  the  authority  given  to  the  de- 
'endant  was  ever  actually  withdrawn ;  and  that  being  so,  I 
cannot  give  the  plaintiff  the  benefit  of  a  point  which  does  not 
ippear  properly  to  arise;  and,  as  the  6th  plea  was  proved, 
he  verdict  must  be  entered  upon  it  for  the  defendant. 

Talfoubd  J.  I  also  think  the  rule  must  be  made  absolute, 
:o  enter  a  verdict  for  the  defendant  on  that  plea,  which  gives  a 
substantial  answer  to  the  action,  and  which  was  in  substance 
proved.  There  was  sufficient  evidence  that  these  documents 
were  deposited  with  the  plaintiff  by  the  consent  of  the  parties 
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.  ^^^-  .      who,  at  the  time,  were  entitled  to  the  possesBion ;  and  there 
ArrwooD      was  no  fiuooeasful  attempt  at  the  trial  to  distingoidi  between 
EBMX8T       ^"^^  portion  of  them  and  another,  as  it  was  afterwards  soogbt 
to  do. 
JfiRViB  C.  J.  conccnrred. 

Rule  absolute.     Verdiot  entered  for  the  ddenduti 
on  the  5th  plea. 
Attorneys,  Venning^  Naybr^  Sf  Robingon,  and  Gag^f  Sons, 


Common  READ  v.  COKER.  (a) 

Plsas. 

June  1. 4.  Coram  Jervts  C.  J.,  Maule  J.,  Cresswell  J.,  and 

A  menace  of  TaLFOURD  J. 

Tiolence,  with       . 

fkTand"**""  Action  for  assault  and  false  imprisonment.  There  weie 
ability  to  com-  four  oounts,  for  two  separate  assaults  and  two  imprisoninent& 
S^ii^'iiZir^  Pka,  not  guilty,  by  statute.  At  the  trial,  before  TaffimrdJ. 
in  law.  at  the  sittings  in  Easter  Term,  it  appeared  that  the  parties  had 

Ibr  undn'the  <)<^^  <»^  business  jointly  as  printsellers,  and  that  there  had 
eTidenoe  was,  arisen  disputes  between  them  as  to  the  property*  On  one  of 
feDdant  ^^  oocastons  the  plaintiff  had  gone  to  the  premises,  and  was 

^^°s|>tm«n  taking  some  engravings  out  of  a  desk,  when  the  defendant 
tered  round"  Came  and  ordered  him  to  leave,  threatening,  if  he  did  not,  to 
MdMLiirthat.  P^^  ^'"*  '^^^  custody.  The  plaintiff's  evidence  as  to  what 
«« if  he  did  not  followed,  was  this :  "  He  brought  three  or  four  men,  who 
would  £»L     mustered  round  me  and  forced  me  out.     They  did  not  u» 

tSicrK"^  («)  Reported  by  W.  F.  Finlaacm,  Esq. 

being  afraid 

tbat  they  would  strike  him,  went  out   J7cU»  sn  assault. 

Under  the  Malicious  Trespass  Act  and  Larceny  Act,  a  party  who  has  apprehended  another  is 
entitled  to  notice  of  action  if  be  haTe  acted  in  the  bomd  fidt  belief  that  he  was  exeidaiBg  a 
legal  right,  although  he  had  no  ground,  in  fact,  for  so  thinlung,  and  there  is  no  cTidenoe  that  be 
knows  of  the  Acts  ezbting  ;  notwithstanding,  that  the  words  of  the  statute  are,  that  the  partj- 
apprehending  mnst  act  in  pmrnumee  of  the  statutes :  and  he  is  equally  eatHM,  alchovgh  the 
acts  for  which  he  apprehended  the  plaintiff  were  not  committed  in  his  view,  provided  he  found 
him  still  on  the  premises ;  notwithstanding  that  the  words  of  the  statute  are  that  the  party  ap* 
prehended  must  be  **  found  oonnnitting  "  an  offence. 

The  defendant  on  two  occasions  gave  the  plaintiff  into  custody ;  on  one  occasi<m  for  wOfiillT 
damaging  his  property,  and  on  the  other  for  stealing  in  a  shop.  It  appeared  that  they  had 
carri^  on  business  jointly  on  the  premises,  and  that  disputes  had  arisen  as  to  the  property.  The 
jury  found  that  the  defendant  was  sole  tenant  of  the  premises,  and  part  owner  with  the  plaintiff  of 
the  property ;  that  defendant  was  acting  under  the  bonA  fide  belief  that  the  plaintiff  ia  one 
instance  committed  a  wilful  trespass,  and,  in  the  other,  a  theft  for  which  he  was  liahle  to  he  ar- 
rested ;  but  that  the  plaintiff  had,  in  fact,  committed  no  theft 

HeU,  that  the  defendant  was  entitled  to  notice  of  action  under  the  Malicious  Trespass  Act  and 
the  Larceny  Act,  although  there  was  no  evidence  that  he  knew  of  the  existence  of  either. 

On  neither  occasion  was  defendant  present  at  the  time  of  the  alleged  wrongful  act  bj  tbe 
plaintiff;  and,  on  one  occasion,  he  did  not  come  until  two  hours  afterward^  the  p»«i»fag, 
however,  being  still  on  the  premises. 

Held,  that  defendant  was,  nevertheless,  entitled  to  notice  of  action. 


THK  COMMON  LAW  EfiPORTS. 


747 


actual  violence  to  me,  but  eaid,  if  I  did  not  go  they  would 
break  my  liead.  I  was  afraid  thej  would  strike  me,  and  went 
out.''  The  defendant  fnallj  gave  the  plaintiff  into  oostody  for 
'^  stealing  in  a  shop.** 

On  another  ocoadon,  the  plaintiff  had  been  upon  the  premises, 
and  had  unscrewed  a  portion  of  the  fixtures ;  the  defendant, 
who  was  not  present  at  the  time,  arrived  before  the  plaintiff 
had  left  the  premises,  and  gave  him  into  oustodj  for  '*  wilfully 
damaging"    the    premises  of  the    defendant.      The    learned 
Judge  left  the  f<dIowing  questions  to  the  jury: — 1.  Were  the 
parties  part  owners  of  the  property  ?    They  found  that  they 
were.      2.  Was  the  defendant  s(de  tenant  of  the  premises? 
They  found  that  he  was.    3.  Did  the  defendant  on  one  oc- 
casion (in  the  third  count)  act  in  the  btmd  fide  belief  that  the 
plaintiff  had  committed  a  wilful  trespass,  for  which  he  was 
liable  to  be  taken  into  custody?     They  found  that  he  did. 
4.  Did  the  defendant  on  the  other  occasion  (in  the  fourth 
count)  act  in  the  htmA  fide  belief  that  the  pluntiff  had  com'* 
mitted  a  theft?     They  found  that  he  did ;  although  they  also 
found  that   the  plaintiff   had,  in   fact,  committed  no  theft* 
Mr.  Serjt.  ByUs^  for  the  defendant,  objected  that,  on  the  first 
count,  there  was  no  evidence  of  the  assault  (a);  and  that,  on 
all  of  the  counts,  he  was  entitled  to  notice  of  actiiHi.     The 
learned  Judge  reserved  these  points,  and  tiie  jury  found  damages 
on  the  first  count  5/.,  and  on  the  others  252.  lOt.  0\d. 

In  the  same  term,  Mr.  Seijt.  Byles  obtained  a  rule  ntsi  to 
enter  a  verdict  for  the  defendant  on  the  first  count,  and  a 
nonsuit  on  the  othera. 


V 

Rbab 

V. 


(a)  It  was  beld,  27  Assize,  11.,  an 
assault,  to  threaten  a  man,  bo  that  he 
durst  not  staj  in  the  place.  And  in 
22  Assize,  CO.,  itwas  neld  an  assault 
to  strike  at  a  man,  although  the  blow 
did  not  take  effect.  This  case  is 
cited  in  Wihan  v.  Dodd,  2  Bulst. 
839.,  and  in  Hawk.  Reas  Crown, 
p.  133.,  where,  howeyer,  it  is  said, 
that  mere  toords  will  not  amount  to 
an  assault  When  the  case  at  bar 
was  moved,  WiBiamM  J.  cited  a  case 
6  Mod.  173.,  where  a  partj  put  his 
band  to  his  sword  and  said,  **•  If  it 
were  not  assize  time  I  would  not  take 
such  language,**  and  it  was  held  no 
assault,  as  he  declared  he  would  not 
assault  him  then.  Drawing  a  sword 
and  brandishing  it  against  plaintiff, 
though  not  toaching  him,  has  been 
held  an  assault.  Smith  v.  N$Mham^ 
Vent.  256.;  3  Keble,  283. 

Mr.  Serjt.  Byle*  cited  a  case  in 
which  defendant  kept  off  the  plain- 


tiff, with  a  pitch-fork,  and  it  was 
held  an  assault,  because  the  plant- 
tiff  was  within  reach  oi  iu  Oe«- 
ner  y.  Sparkea^  1  Salk.  79.  He 
also  cited  Selwjn's  Nisi  Prius,  p.  27., 
defining  an  assaidt  as  **an  attempt 
with  force  or  yiolence  to  do  a  cor- 
poral injury  to  another,  as  by  hold- 
ing up  a  fist  in  a  menacing  nianner« 
striking  at  another  though  the  part/ 
misses  his  aim,  &c.,  or  by  anj  other 
similar  act,  aocompaniea  with  such 
circumstances  as  denote  at  the  time 
an  intention,  coupled  with  a  present 
ability  of  using  actual  violence 
against  the  person  of  another.**  Ho 
contended  that  there  was  no  eyi- 
dence  that  the  defendant  was  near 
enough  to  strike  the  plaintiff.  The 
Court,  howeyer,  from  the  first  inti- 
mated a  strong  opinion  agSunst  him 
upon  that  point.  See  Martin  v. 
Hopper^  3  C.  B.  373.;  Stephens  v. 
Myer$,  4  C.  B.  349. 
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Mr.  Seijt  J&n  and  Mr.  Chamock  showed  cause.  There  wis 
eyidence  of  an  aasaolt.  [^Mauk  J.  Surely  so,  if  ever  there  can 
be  an  assault  without  battery.]  Then  the  question  is,  whether 
there  was  any  evidence  that  the  defendant  acted  batiA  Jide^  in- 
tending to  pursne  the  law.  [Jerm$  C.  J.  Have  not  the  joiy 
found  that  he  did  ?]  They  have  only  found  that  he  acted  bmd 
Jlde,  believing  that  the  plaintiff  had  committed  a  wilful  tresptss 
and  a  theft.  Mere  bonajkks  does  not  suffice  to  give  the  party 
the  benefit  of  the  acts  as  to  notice  of  action ;  there  must  be 
some  semblance  of  authority  in  him  in  putting  the  law  in  motion. 
The  Acts  here  in  question  use  the  words  ''  done  in  purstuaux  of 
the  said  Acts."  [Jerms  C.  J.  If  a  man' have  acted  strictiy  in 
pursuance  of  an  Act,  he  does  not  require  the  protection  of  die 
dauses  as  to  notice,  &c.  It  is  only  when  he  has  not  so  acted 
that  he  requires  protection.]  That  proposition  must  be  limitei 
[Jerms  C.J.  The  provision  as  to  notice  applies  where  a 
party  is  in  the  wrong,  and  requires  time  to  tender  amends  snd 
prevent  the  action  from  being  brought.]  No  Case,  it  is  con- 
oeiyed,  goes  so  far  as  this,  that  if  a  man  believe  he  is  acting 
under  a  statute  anything  he  does  is  protected.  [Jervis  C.  J. 
That  appears  to  have  been  decided  in  Booth  v.  Clive.{a)] 
That  was  the  case  of  a  party  clothed  with  an  authority,  which 
was  a  stAstratum  for  the  protection  to  rest  upon.  [Jervis 
C.J.  The  case  of  Hughes  v.  Buckland(b)  also  appears  to 
apply.]  There  the  party  really  believed  that  he  had  an  au- 
thority. There  ought  to  have  been  evidence  in  this  case  that 
the  defendant  was  acting  under  these  statutes,  (c)  [Jervis  C.  J. 
What  d^ree  of  evidence  as  to  his  knowledge  would  be  re- 
quisite ?  Ought  he  to  know  the  particular  year,  or  reign,  or 
diapter,  or  whether  it  is  Common  Law  or  Statute,  or  is  it  not 
enough  generally  that  he  knows  or  believes  there  is  some  such 
law?]  He  ought,  at  least,  to  know  that  there  is  some  soch 
statute  in  existence.  [Jervis  C.  J.  It  surely  is  sufficient  that 
he  knows  there  is  some  law  under  which,  if  a  party  commits  a 
wilful  trespass,  he  may  be  taken  up.]     Unless  he  knew  of  the 


(a)  10  C.  B.  827. 

(b)  15  M.  &  W.  346.  There  per 
Parke  B.,  ^*  in  pursuance*'  of  the  Act 
does  not  mean  in  strid  pursuance  of 
it :  but  defendant  must  mmafide  and 
reasonably  believe  himself  to  be  au- 
thorised bj  the  Act.  How  could  he 
if  he  did  not  know  of  it  P 

(c)  In  the  case  last  cited,  it  was 
said  per  Jervis  C.  J.,  The  words  "  in 
pursuance  ai^  must  receive  the  same 
construction  as  the  words  *4n  execu- 
tion of,**  in  Cook  V.  Leonard^  6  B.  & 
€.351.    There  the  words  were  held 


to  mean,  reasonable  ground  for  be- 
lieving that  the  party  was  actb* 
in  execution  of  the  Act :  and  the  A^ 
eongtable  had  directed  the  de/endiaU  to 
do  the  ad;  which  was  a  local  police 
act.  These  were  circumstances  soffi* 
cient  as  evidence  that  the  defendaat 
knew  of  the  Act ;  and  it  was  con- 
sidered that  he  stipposed  he  was  act- 
ing under  it  So  in  Beeckev  v.  Sidif^ 
9  B.  &  C.  806.)  the  party  it  is  plain 
knew  of  the  Act.  So  m  Reed  v.  CMr- 
meadow^  6  A.  &  £.  663. 
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tatute,  he  oould  only  know  or  believe  that  the  party  could  be      ,  ^^^'  , 
ummoned  before  a  ma^strate.     So  that,  unless  he  knew  of  it,         Rbad 
le  could  not  possibly  have  been  acting  under  or  in  pursuance        ^' 
f  it-  (a)  "*■ 

Then  as  to  the  Larceny  Act :  the  charge  sheet  is  the  proper 
vidence  of  the  defendant's  ideas  or  intentions  at  the  time,  and 
he  charge  entered  is  for  ''stealing  in  a  shop."  That  is 
imple  larceny  now,  and  not  within  the  Act,  which  only 
ipplies  to  breaking  and  entering;  for  the  12  Vict,  c  11.  s.  1. 
cpesils  the  penalty  (of  transportation)  imposed  by  the  7  &  8 
jreo.  4.  c  29.,  and  substitutes  no  other  in  its  stead.  And,  as 
he  ofience  was  statuteable,  this  virtually  repealed  the  section 
n  the  Larceny  Act  relating  to  it  [Jervis  C.  J.  That  cannot 
3e  so  ;  the  penalty  only  is  repealed,  and  not  the  offence^  as  to 
BV'hich  the  Larceny  Act  in  other  respects  remains  unrepealed ; 
^theirwise,  there  would  follow  many  practical  absurdities.] 
Then  it  is  submitted,  on  both  statutes,  that  the  party  appre- 
Kended  must  be  "  found  "  committing  the  offence ;  and,  in  the 
present  case,  on  one  occasion,  the  plaintiff  had  committed  the 
act  early  in  the  morning,  and  the  apprehension  was  not  until 
near  noon.  Cann  y.  Clipperion.  (b)  The  defendant  was  not 
present  at  the  time ;  and  the  whole  scope  of  the  Act  is,  that  the 
alleged  offence  must  have  been  committed  in  the  view  of  the 
party  apprehending.  {Jervis  C.  J.  It  may  still  be  necessary 
to  apprehend  the  person  to  prevent  further  injury.  The  Act 
must  not  be  construed  too  strictly  in  a  question,  not  of  justi- 
fication^  but  of  notice.] 

JCRTIB  C.  J.  This  rule  cannot  be  made  absolute  to  the 
full  extent.  It  claims  a  verdict  for  the  defendant  on  the  first 
count ;  which  depended  upon  the  effect  of  the  evidence  as  to 
the  assault.  And  if  anything  short  of  a  striking  will  ever 
amount  to  an  assault  (as  it  certainly  may),  surely  the  saying 
to  a  man,  **  If  you  don't  go,  I  will  knock  you  down,**  is  as  near 
knocking  him  down  as  can  well  be.  There  can  be  no  doubt 
that  there  was  in  this  instance  the  ''  present  intention  coupled 
with  the  ability  "  of  striking  the  plaintiff  if  he  had  not  gone ; 
and  I  think  that,  in  law,  amounts  to  an  assault 

Upon  the  other  point  the  rule  must  be  made  absolute,  to 
enter  a  verdict  for  the  defendant  on  the  third  and  fourth  counts. 
The  third  count  is  for  giving  the  plaintiff  in  chaige,  for  '*  wil- 
fully damaging  certain  frames."    Now,  we  are  not  considering 

(a)  Cook  T.  Leonard^  6  B.  &  C.  583.    Indeed,  in  the  two  latter  cases 

351. ;   Wedge  T.  Berkeley^  6  A.  &  E.  the  charge  had  been  made  under  the 

663. ;  Beechey  y.  SideM^  9  B.  &  G.  806.  statute. 

So  in  Conn  v.  Clipperion^  10  A.  &  £.  (b)  10  A.  &  E.  583. 
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.  ^^^*  ^  wketheri  under  the  plea  of  not  giiiUty»  the  defendant  ga?e  aidi 
He^  spedal  matter  in  eyidence  as  amounted  to  a  full  defenee;  for 
the  plea  ia  founded  on  the  assumption  that  he  would  not  ban 
defended  the  action  if  he  had  received  notice  of  it  befofehaai 
The  provi»on  for  notice  assumes  that  he  was  in  the  WTODg»  for 
its  object  is  to  enable  him  to  tender  amends^  It  is  noi  a 
question  as  to  whether  he  is  justified,  but  whether  he  is  ^tkd 
to  notice,  in  order  that  he  maj,  if  he  can,  set  hinsclf  rigbt 
before  action.  The  7  &  8  Geo.  4.  s.  30.  authorises  tk 
apprehension  of  persons  **  found  committing  "  ceartain  offeooee: 
but  it  18  said  that  as  the  injury  was  d<me  in  the  momiog,  vi 
an  interral  of  two  or  three  hours  had  elapsed  before  tk 
pliuntiff  was  taken  i»to  custody,  lus  apjwebeawcA  was  ikA 
justified.  It  is  unnecessary  to  determine  the  right  ooDstrot. 
tion  of  the  words  in  the  statute,  in  that  respect;  for  tki 
defendant  here  does  not  have  recourse  to  it  for  the  parpoR 
of  a  complete  justification,  but  only  for  thia  purpose,  ttot  be 
was  ^acting  under"  the  Act,  although  he  did  net  ibicdf 
pursue  it.  The  jury  have  found  that  the  property  bdoi^ 
to  the  parties  jointiy;  but  the  jury  also  found  that  the  d^ 
fendant  was  acting  band  fiie  (a)^  and  that  he  was  refltstio; « 
claim  to  the  property^  thinking  that  he  was  acting  im  eiecutioa 
of  a  law  authorising  lum  to  apprehend  the  plaintiff  The  ju? 
having  found  that,  I  think  the  defendant  was  ^atitled  to  notice ; 
because  he  believed  that  he  was  acting  in  execution  of  a  legal 
right.  It  is  said,  indeed,  that,  as  he  did  not  h»»u>  of  the  Act, 
he  could  not  have  supposed  he  was  acting  in  pursoaace  of  its 
powers.  That  is  a  point  now  made  for  the  first  time;  afld>^ 
does  not  arise  upon  the  finding  of  the  jury,  for  they  foond  tkt 
he  was  acting  in  the  exercise  of  what  he  l)elieved  hia  1^ 
rights ;  and  it  cannot  be  contended  that  it  i»  neeessazy  tint 
he  should  have  known  of  the  particuhr  statute.  The  save 
observations  apply,  of  course^  to  the  other  count,  and  the  otk? 
atatnte,  the  Larceny  Act ;  as  to  which  the  argument  that  it  i^ 
repealed,  as  far  as  respects  the  ofifenoe  of  stealing  in  a  shop,  b; 
the  Act  12  Vict,  c  1 1.  s.  1.  is  clearly  untenable,  because  the  btttf 
Act  cmly  repeals  the  penaUy,  That  being  so,  as  he  was  eatitka 
to  notice,  the  plaintiff  would  have  a  right  strictly  to  entff 
a  nomsidt ;  but,  as  the  Aet  requires  that  the  action  ehall  be 
brought  within  six  n>oaths,  which  period  has  now  elapsed,  tbt 
right  would  practically  be  of  no  value :  so  that  it  will  be  best 

(a)  That  has  been  held  not  suffi-  15  M.  &  W.  346. ;  Ketti  t.  Evt^ 

cieni,  without  reasonable  f^und  for  10  Q.  B.  143.  Sed  vide  olMnttKT* 

the  belief.     Conn  y.  Clipperton^  10  bj  O*eMire0  J.,  on  the  point.  ^^ 

A.  &  £.  583. ;   Hughes  v.  Buckland,  v.  Clive,  10  C.  &  B.  836. 
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o   enter  a  Tcxdict  oa  the  third  and  fourth  counts  for  the      .  ^^^^' 
lefendant. 

Maulb  J.    I  am  of  the  same  opinion ;  and  think  there  U  no 
"eason  to  regret  that  the  plaintiff  will  not  obtain  damages, 
>ecaiise  the  jury  found  that  the  defendant  was  acting  bond 
ide^    although,   yery   likely,  not    acquainted   with    particular 
statutes.     It  appears  from  the  whole  tenor  of  his  conduct, 
that  he  intended  to  enforce  a  legal  right,  and  to  pursue  a 
tegal  course  of  procedure.     The  Legislature  has  used  the  word 
'<  pursue,"  which  rather  implies,  not  that  the  party  has  earried 
out  the  Act  (for  if  he  had,  he  would  require  no  protection), 
but  that  he  has  failed  to  do  so :  for  we  say  that  a  man  has 
'^pursued"   a  thing  if  hs  has  endeavoured  to  attain  to  it, 
although  perhaps  unsaocesafuUy.     In  Booth  v.  dive  it  was  held 
that  it  is  enough  that  the  defendant  has  acted  bond  fide^  even 
if  there  have  not  been  reasonable  ground  for  his  so  acting; 
although,  of  course,  on  the  question  of  bona  Jides^  the  point  of 
reaaaoableneaa  may  well  be  considered ;  and  there  may  be  such 
au  utter  absence  of  reasonable  ground  that  there  may  be  no 
evidence  to  go  to  the  jury  of  bona^e/i.     Suppose,  for  instance, 
a  stranger  to  a  transaction  conducts  himself  in  a  manner  which 
the  law  only  enables  a  person  in  a  parliciilar  diaraeter  to  act, 
it  might  be  said  that  there  would  be  lAOthing  to  show  that  he 
was  acting  in  pursuance  of  the  law.     For  example,  if  a  law 
protected  a  police  officer,  and  the  party  weie  not  a  police  officer, 
it  might  be  that  there  would  be  no  evidence  on  which  a  jury 
could  find  bona  fide$.     But  if  there  be  evidence  of  bona  Jbh^ 
aa  in  this  ease,  where,  whether  the  plaintiff  were  owner  or  not, 
the  defendant  had  growd  to  believe  he  was  the  owner ;  and  if 
there  be,  as  there  is  here,  evidence  that  the  defendant  meant 
to  da  that  which  was  legali  and  believed  that  he  was  doing  so, 
then  there  was  a  case  to  go  to  the  jury  on  this  point.     It 
did  go  to  the  jury  ;  and  they  found  the  facts  in  favour  of  the 
defendants    I  think  the  law,  as  applied  to  these  facts^  sustains 
a  verdict  for  him. 

Cbksswell  J.  9>nA  Talvoubd  J.  oonouned. 

Judgment  for  the  plaintiff  on  the  first  and  second 
counts,  for  the  defendant  on  the  third  and  fourth 
counts,  (a) 

Attorneys,  Fh^lp  ;  Heritage. 


a)  In  Crowther  v.  Ranubotham,      C.  J.  in  GrenveU  v.  CoUrge  of  Phf* 
'"    R.  654.,  it  was  held  that  a      «ician«,  12  Mod.  386., ''It  is  not  what 


7<f; 

partT  siuij  juirtify  under  a  suffioient  he  sajs,  but  the  authority  which  he 

I^al  process  if  he  had  it,  although  Aotf,  which  is  his  justification.**   So  in 

he  deetared  that  he  acted  for  another  Ridgway  v.  Hungerford  Market  Com' 

cause.     The  reason  is  given  by  Holt  pany^  3  A.  &  E.  177.,  it  was  held  not 
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oecessarj  that  a  master,  haring  a 
good  ground  of  diBmiiwal,  should 
either  state  it  to  his  servant  or  act 
upon  it:  and  per  Denmtm  C.J.  **  It  is 
nnneeessarj  to  discuss  how  it  would 
be  if  the  master  at  the  dme  of  the  dis- 
missal, had  no  knowledge  of  the  fact 
which  would  justifj  it  I  think  he 
might.  In  CuUons  v,' Skinner^  11  M. 
&  W.  169.,  it  was  held,  howerer,  that 
if  he  did  not  know  of  it  at  the  time, 
he  could  not  justify  under  it,  as  it 
could  not  have  been  the  cause  of  the 
discharge.  But  see  SpoUUwoode  y. 
Barrow^  16  L.  J.  Ezch.  226.  eonird. 


This  principle  appears  to  tpplj  ia 
the  case  of  a  statute  giviitt  a  right 
to  notice  of  action  for  in jthing  dnie 
in  pmrtmamee  of  the  Act:  for  in  sock 
case  the  question  is  not  ss  to  the  exist- 
ence of  the  justification,  but  as  to  the 
aummiff  of  the  defendant's  eondiict 
and  as  towhich  ibKwIs^reof  theArt 
seems  the  very  esffaee.  Itisbe]ieT«d 
that  in  all  the  previous  cases  it  wiH 
be  found  that  the  defendant  kane  of 
the  Act,  in  pmrsmaace  of  which  be  vis 
deemed  to  have  acted.  See,  cases 
cited  aali^  748. 


EXCHBQUKB. 

jlfiiy6. 

A  mortg^por 
in  posaeaaion 
haa,  b^  pre- 
aumption  of 
law,  an  implied 
aothoritj  ftom 
the  mortgagee 
to  distrain  for 
rentreaerved 
on  a  lease 
cieated  prior  to 
the  mortgage. 
The  notice  of 
distress  waa  in 
the  name  of 
the  mortgagor. 
ITe/tfthathe 
could  avow  in 
the  name  of 
the  mortgagee. 


JaOJf  6* 

Jauitf  3. 


TRENT  V.  HUNT  AND  ANOTHER,  {a) 

Coram  PoLLOGK  C.  B.,  Aldebson  B.,  Platt  B., 

and  Martin  B. 

lA  EPLEYIN.  The  first  avowry  and  cc^ieaooe  aU^ed  that 
the  goods  were  distrained  for  rent  due  to  the  defendant  Hnnt. 
The  second  cognisance  alleged  the  rent  to  be  due  to  one  Wal- 
ters.    To  these  there  were  pleas  in  bar  taking  issue. 

It  appeared  at  the  trial  at  the  sittings  in  Middlesex  dorisg 
Easter  Term,  before  Aldenon  B.,  that  the  facts  proved  were, 
that  the  plaintiff  occupied  a  house  which  had  been  demised  by 
the  defendant  for  a  term  then  existing.  The  defendant  had 
distrained  for  rent  which  was  in  arrear,  and  gave  a  written 
notice  of  distress,  in  which  he  stated  the  rent  to  be  due  to 
himself.  It  was  proved,  however,  that  after  the  demise,  the 
defendant  had  mortgaged  the  premises  by  a  deed  in  the  n^ 
form,  and  had  conveyed  the  reversion  to  Walters,  subject  to 
the  common  proviso  or  condition  for  payment  upon  a  dij 
which  had  then  passed,  and  that  payment  had  not  been  made. 
The  defendant,  however,  had  been  allowed  by  the  mortgagee 
to  remain  in  possession,  and  had  claimed  and  recovered  rent 
It  was  objected  by  counsel  for  the  plaintiff  at  the  trial,  fir^ 
that  the  distress  was  illegal,  because,  in  the  written  notice  of 
distress,  the  rent  was  stated  to  be  due  to  the  defendant  him- 
self, whereas  in  reality,  it  was  due  to  Walters ;  and  seooodlr, 
that  there  was  no  evidence  that  the  defendant  had  any  antho- 
rity  from  Walters  to  distrain.  The  Judge  directed  a  verdict 
for  the  defendant,  but  gave  the  plaintiff  liberty  to  more  to 
enter  the  verdict  for  himself. 

Mr.  Knawks  accordingly  obtained  a  rule  nut,  against  lAiAt 
Mr.  Honyman  showed  cause.     The  question  here  is,  iriiether 

(a)  Reported  by  Douglas  Brown,  Esq. 
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i  mortgagor  has  an  implied  authority  from  the  mortgagee  to      .  ^^^'  . 
lUtrain  for  rent  reserved  on  a  lease  created  prior  to  the  mort*        Tbbmt 
;age,  no  notice  from  the  mortgagee  having  been  given  at  the        ^^' 
ime  of  the  distress  to  pay  the  rent  to  him.  ahd  Amotheh* 

Another  point  of  secondary  importance  is,  whether^  assum** 
ng  such  implied  authority,  the  distress  is  bad  by  reason  of  the 
lotice  of  distress  being  in  the  name  of  the  mortgagor,  and 
lot  of  the  mortgagee.  If  the  first  point  is  assumed,  this  is 
be  case  of  a  person  distraining  in  the  name  of  A.  and  aftei^ 
vards  avowing  in  the  name  of  B.  JVootley  v.  Gregory  {a)  is 
n  point ;  it  was  there  objected,  that  the  notice  of  distress  was 
lot  in  the  name  of  Grainger,  but  of  Gregory )  but  the  Court 
vere  of  opinion,  that  notice  actually  given  in  the  name  of 
aregory  did  not  preclude  the  defendant  from  availing  himself 
)f  the  title  under  Grainger  in  his  defence  to  an  action  of  tres- 
pass. They  thought  also  that  the  want  of  n6tice  was  a  mere 
rregularity,  and  did  not  warrant  an  action  of  trespass,  though 
t  might  a  special  action  on  the  case,  under  the  11  Geo.  2» 
:.  19.  s.  19.     Crowther  v.  Ramsbottom  {b)  is  also  in  point. 

Next,  as  to  the  question  of  implied  authority.  If  the  mort* 
;i^or  has  none  from  the  mortgagee,  who  is  not  bound  to  enter 
mi  obtain  the  rents,  or  to  take  any  steps  for  that  purpose,  it 
will  be  impossible  for  the  mortgagor  to  collect  the  rents  at 
all ;  he  will  not  have  the  natural  means  of  paying  the  interest 
of  the  mortgage.  It  seems  a  necessary  consequence,  from  the 
relative  position  of  mortgagee  and  mortgagor  in  possession,  that 
the  former  should  clothe  the  latter  with  power  to  distrain.  As 
long  as  he  is  in  possession,  he  may  receive  the  rents  from  the 
tenants.  Moss  v.  Gallimore  (c) ;  and  he  is  therefore  the  bailiff  of 
the  mortgagee,  to  demand  and  distrain  for  him.  \_Martin  B. 
The  real  relation  between  the  mortgagor  and  mortgagee  is  that 
of  debtor  and  creditor.]  There  is  no  authority  that  a  mortgagor 
cannot  sue  in  his  mortgagee's  name.  It  is  clear  that  his  posses- 
sion  is  not  hostile  to  the  mortgagee's  right  as  long  as  the  latter 
allows  him  to  remain  in  possession.  Doe  d.  Higgitibotham  v. 
Barton^  (rf)  The  other  side  will  rely  upon  Ward  v.  Shew  {e)^ 
where  the  assignees  of  a  bankrupt  gave  a  written  authority 
for  the  tenants  to  pay  their  rents  to  him,  which  was  held 
not  to  confer  a  power  to  distrain ;  but  there  the  authority, 
being  limited  in  terms,  allowed  of  no  extension  by  implica- 
tion; whereas  here,  the  whole  authority  is  implied  from  the 
relative  position  of  the  parties.     A  receiver  appointed  by  the 

(fl)  2  You.  &  J.  536*  (d)  1 1  A.  &  E.  807. 

(6)  7  T.  R.  654.  (e)  9  Bing.  608. 

(c)  Doug.  279.;  1  Smith's  L.  C.  310. 

C.  L.— VOL.  I.  3d 
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.  ^^^*  ^      Court  of  Chancery  has  power  to  distrain,  Bennett  v.  i8oiMw(fl), 
Tbbmt        and  so  has  one  of  sereral  coheirs  in  gavelkind  on  bdnlf  of 
Huirr         himself  and  the  others.     Leiffk  y.  Shepherd,  {b) 
AimAvoTHBa.        Mr.  W,  R.  Cole  in  support  of  the  rule.     It  is   admitted 

that  until  notice  from  the  mortgagee,  the  tenant  is  safe  m 
paying  rent  to  the  mortgagor ;  but  whether  he  can  compel  tk 
tenant  to  do  so  is  the  question.     The  first  ayowry  b  given 
up ;  and  the  question  under  the  second  cognisance,  is  one  (A 
evidence  rather  than  pleading.     At  the  time  of  the  distrese, 
the  defendant  affected  to  distrain   in  his  own  name,  and  his 
act    cannot   be  afterwards  ratified  in  the    name   of  another, 
as  appears  by  the  judgment  of  Tindal  C.  J.,  in    fFihtm  t. 
7\Lmman  (c),  where  he  says :  ^'  Such  was  the  precise  distinction 
taken  in  '  The  Year  Book/  7  Hen.  4.  fo.  35.,  that  if  the  bailiff 
took  the  heriot,   claiming    property   in  it  himself,  the  sahee- 
quent  agreement  of  the  lord  would  not  amount  to  a  ratificatioa 
of  his  authority  as  bailiff  at  the  time  ;  but  if  he  took  it,  at  the 
time,  as  bailiff  of  the  lord,  the  subsequent  ratification  by  the 
lord  made  him  bailiff  at  the  time.     The  same  distinction  is  ako 
laid  down  by  Anderson  C.  J.,  in  Godbolt's  Reports,  109.  (d):  'If 
one  have   cause   to  distrain  my  goods,  and  a  stranger,   of  his 
own  wrong,  without  any  warrant  or  authority  given  him  by  the 
other,  takes  my  goods,  not  as  bailifi*  or  servant  to  the   other, 
and  I  bring  iCki  action  of  trespass  against  him,  can  he  excuse 
himself  by  saying  that  he  did  it  as  his  bailiff  or  servant  ?     Can 
he  also  father  his  misdemeanor  upon  another?     He  cannot;  for 
once  he  was  a  trespasser,  and  his  intent  was  manifest.' "     The 
plaintiff  is  in  this  difficulty,  that  if  he  submits  to  a  distreas  in 
the  name  of  the  bailiff,  it  may  amount  to  a  recognition  of  a 
tenancy  from  him.     Fuller  and  TrimweWs  Case  {e\  BtdUfi 
Ccue(J')f  Cooper  v.  Blandy(ff)y  Panton  y.  Jones.  (A)     [JPottock 
C.  6.     Whatever  a  man  does,  if  it  is  possible  to  refer  it  to 
a  right,  it  is  so  at  common  law.     If,  therefore,  a  man  has* 
right  to  distrain,  he  may  do  so  in  one  way,  and  avow  in  an- 
other ;  and  further,  he  may  distnin  in  his  own  name,  and  after* 
wards  allege  that  he  was  bailiff  for  another.     Piatt  B.     The 
notice  of  distress  is  only  necessary  in  case  of  a  sale ;  it  is  not 
requisite  at  common   law,  which  only  gives  authority  to  de- 
mand the  rent  and  take  the  goods  as  a  pledge.] 

Next,  as  to  the  question  of  implied  authority.     A  recover 
appointed  by  the  Court  of  Chancery  is  an  officer  of  that  Court, 

[a)  6  Car.  &  P.  379.  («)  2  Leon.  215. 

ft)  2  B.  &  B.  465.  (/)  1  Leon.  50. 

c)  6  M.  &  G.  243.  (g)  1  Bing.  N.  C.  45. 

[d)  S.  C.  2  Leon.  196.  (A)  3  Camp.  372. 
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and  has  very  ample  powers;  Seton  on  Decrees  (a).  Dancer  v.      ^^^^^-  , 
Hastings  {b) ;   but  a  private  receiver,  which  is  like  the  case  of        Trent 
a  mortgagor,  must  have  express  authority.     BuUen  on  Dis-         ^• 
tress  (c),    Ward  v.  Shew,  (rf)     The  case  of  Leigh  v.   Shepherd  and  Anotheb* 
does  not  apply,  as   all  the  coheirs  in  gavelkind  make  only 
one  heir.     If  the  doctrine  contended  for  holds  good,  the  mort* 
gagee  will  be  liable  for  the  irregularities  and  mistakes  in  dis* 
training  committed  by  the  mortgagor.     The  position  of  a  mort- 
gagor has  many  inconveniences :  he  cannot  accept  a  surrender 
nor  give  a  notice  to  quit  in  his  own  name.  Doe  d,  Lyster  v; 
Goldtoin(e),  nor  in  the  name  of  the  mortgagee,  without  previous 
authority.  Doe  d,  Mann  v.  Walters  (f) ;    nor  can  he  maintain 
ejectment  for  a  forfeiture ;    Doe  d.  Marriott  v.   Edwards,  (g) 
Why,  then,  should  his  power  of  distraining  be  an  exception  ? 

Cur.  adv.  vuU. 

Alderson  B.,  after  stating  the  facts  of  the  case  as  above,        ^^9  o. 
delivered  judgment  as  follows: — 

Upon  the  first  point,  we  think,  there  can  be  no  doubt,  that 
a  notice  is  not  essential  to  the  validity  of  a  distress  at  all, 
although  it  is  necessary  by  the  statute  2  W.  &  M.  ses.  1.  c.  5.  s.  2. 
in  order  to  authorise  a  regular  sale ;  and  it  is  clear  that  the 
right  of  a  man  to  do  an  act  with  the  property  of  another,  depends 
upon  the  authority  or  right  he  has  to  do  the  act,  and  not  on  that 
which  he  says  he  has.  Crowther  v.  Ramsbottom  (h)  and  the  case 
of  Wootley  v.  Gregory  [i)  are  in  point.  In  the  latter  case,  in  an 
action  of  trespass  for  distraining  goods,  the  notice  of  distress 
stated  that  the  rent  was  due  to  one  Gregory,  when  it  was  in 
truth  due  to  Grainger ;  but  the  Court  decided  that  the  appro* 
hension  of  the  person  distraining  that  the  rent  was  due  to 
Gregory,  and  the  notice  actually  given  in  the  name  of  Gre- 
gory, did  not  preclude  the  defendants  from  availing  themselves 
of  the  title  under  Grainger  in  defence  of  the  action.  This  is 
a  direct  authority  in  favour  of  the  defendant  upon  the  first 
point,  and  we  entirely  concur  in  it. 

The  second  point,  however,  is  one  of  much  more  difficulty, 
and  is  of  very  general  importance ;  and  no  doubt  has  arisen  in 
the  present  case  in  consequence  of  the  new  system  of  plead- 
ing, which  enables  a  plaintiff  to  traverse  the  whole  cognisance ; 
and  had  any  application  been  made  to  a  judge,  under  the  pro* 
visions  of  the  Common  Law  Procedure  Act,  he  most  probably 

(fl)  P.  316.  (/)  10  B.  &  C.  626. 

(6)  4  Bing.  2.  ^)  5  B.  &  Ad.  1065. 

(c)  P.  72.  (K)  7  T.  R.  654. 

(d)  9  Bing.  608.  (i)    2  Y.  &  J.  536. 

(e)  2  Q.  B.  143. 

3d  2 


766  THE  COMMON  LAW  REPORTS. 

.  ^^^'  .      would  have  compelled  the  plaintiff  to  traverse  separately  the 

Tbxnt        tenancy,  and  the  fact  of  the  rent  being  in  arrear;  and  would 

„^'  not  have  allowed  him  to  mix  up  the  denial  of  these  all^a- 

andAnotheb.  tions  with  the  authority  to  distrain  in  one  general  traverse. 

In  our  opinion,  this  point  ought  also  to  be  decided  in  favour  of 
the  defendant.    The  relation  of  mortgagee  and  mortgagor  in  the 
law  of  England  is  very  peculiar,  and  by  the  form  of  mortgage, 
used  for  centuries  in  this  country,  the  entire  interest  of  the 
mortgagor  in  the  property  which  is  the  subject  of  noortgage 
is  generally  conveyed  to  the  mortgagee,  and  subject  to  a  con* 
dition  that  if  the  money   be  not   repaid   on  a  certain   day, 
generally  within  a  few  months  from  the  date  of  the  deed,  the 
mortgagor  may  re-enter,  and  re-possess  himself  of  his  former 
estate,  otherwise  the  whole  estate  of  the  mortgagee  is  to  be 
absolute.      In  the  'great  majority  of  cases,  indeed  it  may  be 
said  almost  universally,  the  mortgagor  remains  in  possession  of 
the  mortgaged  property,  and  does  not  pay  the  money  on  the 
appointed  day,  but  nevertheless  continues  to  receive  the  rent 
and   profits   of  the   land  as  before,  paying  the  mortgagee  the 
interest  of  the  money  borrowed,  as  in  an  ordinary  unsecured 
debt.     The  relation  of  mortgagee  and  mortgagor,  and  of  the 
person  holding  by  demise  under  the  mortgagor  has  been  the 
subject  of  very  many  decisions  of  the  courts  of  law,  and  the 
cases  cited  upon  the  present  point  by  the  counsel  on  both  sides, 
were  chiefly  cases  where  the  right  to  the  possession  of  the  land 
mortgaged  was  the  subject  matter  of  controversy  between  par- 
ties standing  in  the  above  relation  to  each  other.   The  law  upon 
this  subject  is  now  pretty  nearly  established ;  but  as  r^utls 
the  present  question,  we  cannot  discover  any  direct  authority, 
and  it  is  not  surprising  that  it  should  be  so;    for  in  truth, 
the  allegation  that  the  person  distraining  was  the  bailiff  of  the 
party  to  whom  the  rent  was  alleged  to  be  due,  was  rarely,  if 
ever,  denied  ;  and  so  the  question  was  not  likely  to  have  arisen. 
The  question,  therefore,  must  now  be  decided  upon  principle. 
The -first  case  to  be  considered  is,  where  a  man,  in  actual  pos- 
session of  land,  mortgages  it  in  manner  beforementioned,  ai»l 
continues  to  occupy  and  enjoy  the  profits  of  it*     As  far  as  re- 
gards the  possession  of  the  land,  this  man  is  not  even  tenant 
at  will  of  the  mortgagee.  Moss  v.  GalUmore{a) ;  but  he  receives 
the  profits  of  the  land  for  his  own  use,  not  as  agent  or  bailiff 
of  the  mortgagee ;  and  when  he  has  once  received  them,  be  ii 
absolutely  entitled  to  keep  them  as  his  own.     The  second  case 
is,  where  a  man,  in  actual  possession  of  the  land,  mortgages  it, 
and  afterwards  demises  it  to  a  tenant  for  a  rent;    in  this  case 
the  demise  is  absolutely  void  as  against   the  mortgagee,  bnt 

(a)  Doug.  270.;  1  Sm.  L.  C.  310. 
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nevertheless  is  good  as  between  the  mortgagor  and  his  tenant,      .  ^^^^'  ^ 
until  the  mortgagee  interferes^  and  the  mortgagor  is  entitled  to        Trent 
receive  the  rent  for  his  own  absolute  use,  and  to  distrain  for  it         ^^^^ 
in  his  own  name  if  not  paid  when  due.     The  third  case  is  the  ixj>  Avotbsr, 
present  one.    Here  a  man  has  demised  to  a  tenant  at  a  rent,  and 
then  has  mortgaged  the  reversion  in  the  usual  manner.     It  is 
perfectly  clear,  that  the  operation  of  the  mortgage  is  here,  to 
transfer  to  the  mortgagee  the   reversion  expectant  upon  the 
term  demised,  and  with  it  the  rent ;  and  that  the  mortgagee  is 
the  owner  in  law  of  the  reversion  and  all  its  incidents,  of  which 
the  rent  is  one ;  and  that  an  action  for  the  rent  must  be  brought 
in  his  name,  he  being  the  legal  owner  of  it ;  Doe  d.  Marriott 
V.  Edwards,  (or)  But  instead  of  giving  notice  to  the  tenant  to 
pay  the  rent  to  himself,  he  permits  the  mortgagor  to  go  on  re- 
ceiving the  rent  as  before,  and  never  interferes  with  the  tenant 
at  all,  but  receives  interest  on  his  mortgage-money  as  upon  an 
unsecured  debt.     It  is  quite  clear  that  a  tenant  under  such 
circumstances  is  perfectly  secure  in  paying  the   rent  to  the 
mortgagor,  (b)     It  is  also  quite  clear  that  the  mortgagor,  when 
he  receives  the  rent,  does  so  for  his  own  absolute  use,  and  not  for 
the  use  of  the  mortgagee  ;    and  the  question  is,  whether,  under 
such  circumstances,  there  is  evidence  to  go  to  the  jury  that,  in 
the  event  of  the  rent  being  in  arrear,  the  mortgagor  has  the  au- 
thority of  the  mortgagee  to  make  a  lawful  distress  in  his  name 
for  the  rent  due.      The  circumstances  show   that  the  real 
owner  of  the  rent,  the  mortgagee,  is  willing  that  the  mort- 
gagor should  receive  the  rent,  and  have  it  for  his  own  absolute 
use ;  he  also  expects,  of  course,  that  the  interest  due  to  him 
should  be  regularly  paid,  and  one  of  the  most  obvious  and 
natural  sources  for  the  mortgagor  to  obtain  the  funds  to  enable 
him  to  pay  the  interest^  is  the  rent  of  the  mortgaged  property ; 
and  we  therefore  think  it  is  a  reasonable  and  proper  inference 
to  draw  from  these  facts,  that  the  mortgagee  gives,  in  order  to 
aid  the  payment  of  the  interest  to  himself,  authority  to  the 
mortgagor,  if  the  rent  be  not  paid,  to  make  lawful  distress  to 
enforce  this  payment.  This  will  assist  the  mortgagor,  and  enable 
him  to  pay  the  interest  of  the  mortgage.    Indeed,  we  think  that 
this  is  one  of  those  inferences  or  presumptions  which  a  judge, 
in  the  absence  of  evidence  to  the  contrary,  ought  to  advise'  or 
direct  a  jury  to  make,  like  the  presumptio  juris  of  the  Roman 
Law,  which  is  discussed  in  Starkie  upon  Evidence,  (c)     Such 
prima  facie  presumption  or  inference  can  do  no  injury  to  any 
one ;  and  it  cannot  injure  the  mortgagee,  who  clearly  only  au- 

(a)  5  B.  &  A<L  106^.  (6)  4  Anne,  c.  16.  sec.  10. 

(c)  Edit,  by  Dowdeswell,  p,  747.  ei  seq, 
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1853.        thorises  a  lawful  distress,  and  it  only  operates  against  the  tenant 
\,^     to  compel  him  to  pay  a  just  debt.     With  reference  to  the  se- 
^'  cond  point,  we  think  it  may  be  Liid  down  as  a  general  principle 

AND  ?S^B.  of  law,  that  if  a  lessor,  having  mortgaged  his  reversion,  is  per- 
mitted by  the  mortgagee  to  continue  in  the  receipt  of  the  rents 
incident  to  that  reversion,  and  if  it  becomes  necessary  to  realise 
the  rent  by  distress  during  such  permission,  it  is  a  prentmptio 
juris  that  the  mortgagor  may  distrun  for  the  rent  in  the  mort- 
gagee's name,  and  as  his  bailiff.  For  these  reasons  we  are  of 
opinion  that  the  direction  of  the  learned  Judge  was  right,  and 

that  the  rule  must  be  discharged. 

Kule  discharged. 

Attorneys,  Wright;  and  Miller  jr  Ham. 


THE  SOUTH  YORKSHIRE  RAILWAY  AND  RIVER 
DUN  COMPANY,  v.  THE  GREAT  NORTHERN 
RAILWAY  COMPANY,  (a) 

ExcHKQUKB.    c^j^am  Pollock  C.  B.,  Pabke  B.,  Platt  B.,  and  Martin  B. 

JWy  6.  The  declaration  stated  that  by  a  deed,  dated  the  26th  of 
The  plaintiffii  February,  1852,  under  the  seals  of  the  plaintiffs  and  defendants 
StwaJ'!^.'^  respectively,  it  was  agreed  that  the  defendants  might,  for 
paDies  incor-  twenty-one  years,  from  the  Ist  of  July,  1851,  pass,  go,  and  rc- 
S'pWiamMt;  main,  and  have  full  and  free  ingress,  &c.,  over  the  plaintiffs' 
agreed  that  the  railways,  and  have  the  use  of  all  the  works  and  conveniences  of 

defendants  ,         ,  .     .^  .  t       i,  •  ai, 

might  use  the  the  plamtiffs.  With  all  engmes,  waggons,  or  other  carnages, 

ks^of  the  officers,  servants,  &c.  necessary  for  the  purpose  of  carrying  coal; 

pltdntiffs  for  and  that  such  passage  over,  &c.,  and  such  use,  &c.,  should  be 

^^^^'^^fot**'  had    on   payment  of   such  tolls,  and  under  such  restrictions 

carrying  c<ial,  and  conditions,  as  were  specified  in  the  deed.     That  the  defend- 

mSnCT  fol-"*  ants  for  six  calendar  months,  terminating  on  the  30th  June, 

lowing:—  1852,  had  enjoyed  such  passage,  &c.,  and  the  use  of  the  worts, 

carried  over   '  &c.,  to  wit,  for  the  purpose  aforesaid,  and  that  a  large  amount 

^y^hy^oT  («)  Reported  by  Douglas  Brown,  Esq. 

defendants  to 

any  other  railway,  for  transit  south  of  R.,  should  not  amount  to  lS5,00q  tons  in  six  flMmths, 
defendants  should  pay  such  toll  for  such  six  months  as  would,  with  plaintiffs*  net  profits^  enable 
them  to  pay  the  dividends  of  any  guaranteed  or  preference  stock,  and  3  per  cent  apoo  tl^ir 
ordinary  stock ;  when  the  quantity  of  coal  exceeded  125,000  and  not  150,000  toiis»  sadi  toU  as 
would  pay  the  dividends  of  the  preference,  &c.  stock,  and  3j  per  cent  on  the  ordinary  stock ;  wber 
it  exceeded  150,000,  and  fell,  short  of  175,000,  a  sum  equal  to  pay  the  like  dividends  or  the  pre- 
ference, &C.,  and  3}  per  cent  on  the  ordinary  stock  ;  and  so  on,  progressively,  np  to  400,000  toag. 
when  the  toll  was  to  be  equal  to  the  payment  of  the  same  dividends  on  the  preference,  Stc,  aad 
6  per  cent  on  the  ordinary  stock.  It  was  also  agreed  that  if  any  six-monthly  payment  gave  4^ 
per  cent  on  the  ordinary  stock  the  subsequent  payments  should  not  be  less. 

Held  (per  Parke  B.  and  Platt  B.,  duhitanU  Pollock  C.B.,  and  disgemtiaUi  Martin  B.),  that  the 
contract  was  valid  and  not  Toid  as  ultra  vireM, 
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of  toll  became  due  and  payable  to  plaintiffs  in  respect  thereof, 
to  wit,  under  and  by  virtue  of  the  covenants  of  the  defendants 
contained  in  the  deed.  Averment,  that  although  all  things  neces- 
sary to  be  done  to  entitle  plaintiffs  to  be  paid  the  amount  were 
duly  done,  and  although  the  defendants  have  paid  a  consider- 
able part,  yet  they  have  not  paid  the  whole  of  the  said  amount 
of  tolL 

Plea.  That  the  supposed  deed  in  the  declaration  mentioned 
was  in  the  words  and  according  to  the  tenor  and  effect  follow- 
ing. It  then  set  out  the  deed,  and  averred  that  that  instrument 
was  not  authorised  by  the  Acts  of  Parliament  in  force  relating 
to  the  defendants. 

Demurrer  and  joinder. 

As  all  the  material  parts  of  the  deed,  and  the  arguments 
urged,  and  authorities  cited  on  both  sides,  are  fully  stated  in 
the  judgments  of  the  several  members  of  the  Court,  they  are 
here  omitted. 

Sir  Fitzroy  Kelly  (with  whom  were  Mr.  H.  Hill  and  Mr, 
ManUty)  appeared  for  the  plaintiffs ;  Mr.  Bramwell  (with  him 
Mr.  Knowles  and  Mr.  CowUng)  for  the  defendants. 


1853. 


Tbx  South 

Yo&KgHIRB 

Railway  akd 

RiTER  Ddk 

Company 

p. 

Thk  Grfat 

MORTHkRN 

Raumav 
Company. 


Their  Lordships,  being  divided  in  opinion,  delivered  the  fol- 
lowing judgments : 

Martin  B.  This  is  a  demurrer  to  a  plea-  The  declaration 
alleges  that  by  a  deed,  dated  26th  of  February,  1 852,  scaled  with 
the  respective  seals  of  the  plaintiffs  and  the  defendants,  it  was 
agreed  that  the  defendants  might,  for  a  term  of  twenty-one 
years,  from  the  1st  of  July,  1851,  pass  and  go  over  the  rail- 
ways of  the  plaintiffs,  and  have  the  free  use  of  all  their  works, 
and  conveniences,  with  engines  and  waggons,  for  the  purpose 
of  conveying  coal,  on  payment  of  certain  tolls,  and  under  such 
restrictions  and  conditions  as  were  specified  in  the  deed  ;  that 
during  six  calendar  months,  ending  on  the  30th  of  June,  1852, 
the  defendants  had  enjoyed  such  passage,  and  the  use  of  the 
plaintiffs'  works  and  conveniences,  and  that  a  large  amount  of 
toll  had  become  due  and  payable  in  respect  thereof,  by  virtue 
of  the  provisions  of  the  deed,  nevertheless  the  defendants  had 
not  paid  the  entire  sum  due. 

The  defendants,  in  their  plea,  set  out  the  deed  at  length, 
and  then  averred  that  it  was  not  authorised  by  the  Acts  of 
Parliament  in  force  relating  to  the  defendante.  To  this  plea 
there  was  a  demurrer. 

From  the  above  statement  of  the  pleadings,  it  is  obvious  that 
for  the  purpose  of  the  present  judgment,  the  deed  in  question 
must  be  deemed  to  be  a  perfectly  honest  deed,  and  to  represent 
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fairly  and  bon&Jidef  the  contract  between  the  parties ;  and  tliat 
no  intendment  whatever  is  to  be  made  against  it,  and  that  the 
sole  question  is^  whether  or  not  the  contract  contained  in  it  be 
absolutely  yoid^  and  one  into  which  it  was  contrary  to  law  for 
the  defendants  to  enter. 

The  deed  begins  by  reciting,  that  the  plaintiffs*  railways 
intersect  the  South  Yorkshire  Coal  Field,  and  that  the  defend- 
ants' r^way  communicates  with  it  near  Doncaster ;  that  certain 
agreements  had  been  made  between  the  two  companies,  for 
working  each  other's  lines,  and  that  the  defendants  being  desir* 
ous  to  make  other  arrangements  for  the  passage  of  the  engines 
and  waggons  over  the  railways  of  the  plaintiffs,  for  the  purpose 
of  carrying  coal,  upon  payment  of  a  graduated  toll,  in  proportion 
to  the  quantity  of  coal  carried,  had  applied  to,  and  requested 
the  plain tiflb  to  enter  into  further  arrangements;  but  the  plain- 
tiffs, whose  railways  were  largely  used  for  the  carriage  of  coal, 
which  formed  an  important  branch  of  their  revenues,  being 
apprehensive  that  such  arrangement  might  injuriously  affect 
both  their  coal  traffic  and  general  traffic,  had  declined  to  accede 
to  such  request  unless  they  should  be  guaranteed  from  injurj, 
present  or  future,  therefrom ,  and  that  the  company,  being  un- 
able to  determine  upon  any  fixed  rate  of  toll,  by  which  that 
result  could  be  secured,  had  agreed  to  enter  into  the  contract  con- 
tained in  the  deed  for  the  passage  over  the  plaintiffs'  iiulways  of 
the  engines  and  waggons  of  the  defendants,  for  the  purpose  of  coal 
traffic,  on  payment  of  the  fluctuating  toll  thereafter  mentioned. 

The  deed  then  proceeded  to  provide,  first,  that  the  defendants 
might,  for  twenty-one  years,  from  the  Ist  of  July,  1851,  pass  over 
the  railways  of  the  plaintiffs,  and  have  free  use  of  their  works 
and  conveniences,  with  engines  and  waggons,  for  the  purpose  of 
carrying  coal.  Secondly,  that  such  passage  should  be  had  and 
made  on  payment  of  the  tolls,  and  under  such  conditions  and 
restrictions  as  were  thereafter  mentioned ;  (that  is  to  say),  when 
the  quantity  of  coal  carried  over  any  part  of  the  plaintiffi'  rail- 
ways to  the  defendants'  railway,  thence  south  of  Doncaster, 
together  with  the  quantity  of  coal  carried  over  the  plaintiffs' 
railways,  by  or  for  the  defendants,  or  by  or  for  any  corporation 
or  person,  or  by  virtue  of  any  arrangement  with,  or  by  per- 
mission of  the  defendants  to  any  other  railway,  for  transit  to 
the  south  of  Sheffield  or  Botherham,  should  not  amount  to 
]  25,000  tons  in  the  period  of  six  calendar  months,  commencing 
upon  the  1st  day  of  July,  or  the  1st  day  of  January,  and  end- 
ing on  the  31st  day  of  December,  or  the  30th  day  of  June, 
during  the  said  term  of  twenty-one  years,  then  the  defendants 
would  pay  to  the  plcdntiffs  such  toll,  for  such  passage,  for  such 
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period  of  six  calendar  mouths,  as  would,  with  any  clear  profit 
which  might  be  made  by  the  plaintiffs  for  the  same  period  after 
payment  of  all  annual  and  half-yearly  charges  for  interest  and 
outgoings,  and  all  expense  of  management  or  otherwise,  be 
sufficient  to  enable  the  plaintiffs  to  pay  such  dividends  as  might 
become  payable  in  respect  of  any  guaranteed  or  preference 
stock  of  the  plaintiflb  already  issued,  or  hereafter  to  be  issued 
with  the  consent  of  the  defendants,  and  also  a  clear  net  divi- 
dend, at  the  rate  of  3/.  per  cent,  per  annum,  for  such  period  of 
six  calendar  months,  upon  the  ordinary  capital  stock  for  the 
time  being  of  the  plaintiffs  then  called  up,  or  thereafter  to 
be  called  up,  with  the  consent  of  the  defendants;  and  when 
the  qoantity  of  coal  for  any  such  period  of  six  calendar 
months  should  exceed  125,000  tons,  and  not  150,000  tons, 
such  sum  as  would  make  up  in  manner  as  before^mentioned, 
the  demand  upon  the  preference  stock,  and  3/.  5s.  per  cent, 
upon  the  ordinary  stock ;  and  when  the  quantity  of  coal  during 
the  like  period  of  six  calendar  months  should  exceed  150,000 
tons,  and  not  175,000  tons,  such  sum  as  would  make  up,  in  the 
like  manner,  the  dividend  upon  the  preference  stock,  and  3/.  lO^. 
per  cent,  on  the  ordinary  stock  ;  and  so  on  progressively,  up  to 
the  carriage  of  upwards  of  400,000  tons  during  any  such  period 
of  six  calendar  months ;  in  which  case  the  defendants  were  to 
pay  the  plaintiffs  such  sum  as,  together  with  the  clear  profits 
made  by  the  plaintifis  during  the  same  period,  would  pay  the 
dividends  upon  the  preference  stock,  and  6/.  per  cent,  upon  the 
ordinary  stock.  The  second  article  then  went  on  to  provide 
some  other  matters  with  respect  to  the  calculation  of  the  number 
of  tons,  and  that  if  the  payment  made  by  the  defendants  for 
any  period  of  six  months  once  made  up  4/.  10s.  per  cent,  on  the 
ordinary  stock  of  the  plaintiffs,  it  should  never  otherwise  recede. 

There  were  a  variety  of  other  articles  and  provisions,  which 
do  not  seem  necessary  to  be  stated,  because  they  are  all  fairly 
directed  to  carry  out  the  above  arrangement,  and  are  of  them- 
selves unobjectionable. 

The  question  argued  before  us  was,  whether  the  contract 
above  stated  is  unlawful ;  and  I  am  of  opinion  that  it  is.  The 
learned  counsel  for  the  defendants  relied  upon  two  cases.  The 
East  Anglian  Railways  Company  v.  The  Eastern  Counties  Rath 
toay  Company  (a),  and  Maegregor  v.  The  Official  Manager  of 
the  Dover  and  Deal  Railway  Company,  (b)  In  the  former  case 
the  defendants  had  entered  into  a  contract  by  deed  with  the 
plaintiffs,  to  take  a  lease  of  their  railway,  and  pay  the  costs  of 
certain  bills  then  pending  in  Parliament.     It  was  objected  by 

(a)  11  Com.  B.  775. ;  21  L.  J.,  C.  P.  1J3.  (b)  7  RaUw.  Cw.  227, 
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the  defendants,  that  this  (their  own  deed)  was  illegal,  because 
that  the  moneys  rabed  and  earned   by   the   defendants  were 
exclusively  appropriated  by  the  Legialatare  to  certain  q>ecific 
objects,  viz.,  to  make  and  maintain  their  own  railway,  and  to 
carry  their  Acts  into  execution,  and  that  afterwards  their  pro- 
fits were  to  be  divided  amongst  their  own  dbarehokWs.    Tk 
Court  of  Common  Pleas  were  of  this  opinion,  and  the  Loitl 
Chief  Justice,  in  delivering  the  judgment  of  the  Court,  entirdj 
adopted  the  view  which  had  been  enunciated  by  acTeral  judges 
in  the  Courts  of  Equity,  viz.,  that  railway  companies  are  bound 
to  apply  all  their  money  and  property  for  the  purposes  directed 
and  provided  for  by  their  Acts,  and  for  no  other  purpose  what- 
ever, and  that  the  shareholders  have  a  right  to  have  the  profits 
of  the  company  applied  in  the  manner  as  directed  by  the  Legis- 
lature,  and  that  neither  the  property  nor  profits  of  the  com- 
pany can  be  lawfully  applied  to  any  other  purpose  .or  object, 
however  probable  it  might  be  that  such  purpose  or  object  would 
tarn  out  most  beneficial  to  the  company.     And  the  Court  de- 
cided thai  the  contract  then  in  question  was  beyond  the  scope 
of  the  defendants'  authority  as  a  corporation,  and  was  ill^sl 
and  void,  and  that  the  defendants  could  avail  themselves  of 
such  illegality.     The  principle  of  this  judgment  was  fiilly  re- 
cognised and  adopted  by  the  Court  of  Exchequer  Chamber, 
in  the  other  case  before  mentioned;    and  whatever,  perhaps 
not  unreasonable,  doubt  might  have  originally  existed  as  to 
the  propriety  of  the  principle  of  these  cases,   they  must  be 
taken  to  govern  all  the  Courts  in  Westminster  Hall. 

It  is  unnecessary  here  to  state  all  the  clauses  in  the  Acts  re- 
lating to  the  defendants'  company  which  correspond  with  the 
clauses  in  the  Eastern  Counties  Company's  Acts,  relied  upon 
in  the  case  in  the  Court  of  Common  Pleas,  as  the  learned 
counsel  for  the  plaintiffs  admitted  that  they  in  substance 
agreed.  But  he  relied  upon  the  87th  sect  of  the  8  &  9  Vict 
c  20.  (the  Railways  Clauses  Consolidation  Act,  1845)  as  ren- 
dering the  present  contract  valid.  By  this  section  it  is  enacted 
[his  Lordship  here  read  the  section],  (a)    By  section  3.  (the 


(a)  **It  shall  be  lawful  for  the 
company  from  time  to  time  to  enter 
into  any  contract  with  any  other 
company,  being  the  owners  or  lessees 
or  in  possession  of  any  other  railway, 
for  tne  passage  over  or  along  the 
railway  by  the  special  Act  authorised 
to  be  made  of  any  engines,  coaches, 
waggons,  or  other  carriages  of  any 
other  company,  or  which  shall  pass 
oyer  any  other  line  of  railway,  or  for 
the  passage  over  any  other  line  of 
railway    of   any    engines,    coaches, 


waggons,  or  other  carriages  of  the 
company,  or  which  shall  pus  orer 
their  line  of  railway,  upon  the  pay- 
ment of  such  tolls  and  under  su«.Ji 
conditions  and  restrictioos  as  maj 
be  mutually  agreed  upon ;  sad  ux 
the  purpose'  aforesaid,  it  shall  be 
lawful  for  the  respeotiTe  parties  u> 
enter  into  any  contract  ibr  the  di- 
vision or  i4)portionment  of  the  toll? 
to  be  taken  upon  their  respective 
railways.** 


.wir 


"I  •■'.  I.,. ; 
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dend  on  the  preference  stock,  and  32.  per  cent,  on  the  ordinarr 
stock,  and  so  on,  if  larger  quantities  of  coal  were  carried,  until 
6L  per  cent,  dividend  was  paid  to  the  shareholders  of  the  ordi- 
nary stock.  Now,  is  this  payment  **  tolls,"  within  any  reason- 
able meaning  of  that  word  in  the  87th  section?  The  interpre- 
tation clause  declares  '' tolls'*  to  ^'include  any  rate,  or  charge, 
or  other  payment  payable  under  the  special  Act  for  any  passen- 
ger, animal,  carriage,  goods,  merchandise,  articles,  mattere,  or 
things  conveyed  on  the  railway.**  No  payment,  having  the  most 
remote  resemblance  to  the  one  in  question,  is  to  be  found  in 
the  special  Acts  of  either  company ;  and  considering  the  mean- 
ing of  the  word  "  tolls,"  both  in  law  and  in  the  comnoon  lan- 
guage of  mankind,  and  as  defined  by  the  interpretation  clause, 
it  seems  to  me,  that  there  must  be  some  relation  between  the 
payment  to  be  made  and  the  engines,  or  waggons,  or  quantity 
of  coal  to  be  conveyed  over  the  line ;  some  measure  upon  whidi 
the  rate,  or  charge,  or  payment,  is  to  be  made.  I  do  not  think 
the  word  ''toll"  can  be  construed  to  mean  such  terms  of  payment 
as  the  parties  may  agree  upon,  and,  unless  it  can,  thb  contract 
cannot,  in  my  judgment,  be  maintained.  It  is  not  poerible  to 
ascertain  what  was  the  intention  of  the  framers  of  the  Act,  in 
introducing  these  words,  but  considering  that  contracts  of  this 
kind  are  submitted  to  the  consideration  of  the  shareholders  of 
railway  companies  at  public  meetings,  it  may  very  well  be,  that 
it  was  intended  that  they  should  state,  phunly  and  intelligibly, 
the  proportion  of  payment  to  be  made  in  reference  to  the  quan- 
tity of  the  articles  to  be  conveyed. 

In  my  judgment,  therefore,  thia  payment  is  not  ''tolk,' 
within  the  true  meaning  of  the  sections,  but  is  what  the  recital 
in  the  deed  seems  to  me  to  declare  it  to  be ;  namely,  a  guaran- 
teed amount  of  dividend  to  the  shareholders  in  the  plainti^' 
company,  which,  in  ray  opinion,  it  was  ilnlawful  for  the  defend- 
ants to  contract  to  pay.  Assuming  the  two  cases  relied  on  by  tbe 
learned  counsel  for  the  defendants  to  be  the  law,  I  should  have 
been  of  this  opinion  if  no  authority  on  the  subject  was  to  be 
found,  but  the  point  seems  to  me  decided  by  the  case  of  Simp- 
son  v.  Denison.  (a)     In  this  case  some  of  the  directors  of  tbe 
Great  Northern  Railway  Company  had  agreed  with  the  directors 
of  the  Ambergate  Railway  Company,  that  the  former  company 
should  indemnify  the  latter  agiunst  all  liabilities,  and  work  \hc 
Ambergate  line  under  the  agreement  then  made,  until  a  spe- 
cial Act  of  Parliament  was  obtained,  enabling  them  to  work 
the  line  on  their  own  account;  and  they  agreed  that  they  would 


(a)  10  Hare,  51. 
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pay  the  Ambergate  Company  such  tolls  as  would,  after  cover* 
ing  aU  expenses  and  liabilities,  furnish  a  dividend  of  4/.  per 
cent,  upon  the  paid-up  capital  of  the  Ambergate  Company.  The 
legality  of  the  agreement  was  impugned  before  Lord  Justice 
Turner^  then  Vice-Chancellor,  in  the  above  case,  and  he  was  of 
opinion  that  it  was  illegal,  and  not  a  contract  within  the  87th 
section,  because  the  payment  was  not  '*  tolls."  He  says  in  his 
judgment,  *^  ^  Tolls '  are  defined  to  be  dues  receivable  for  the 
liberty  of  passing  over  highways  public  or  private ;  they  are 
payments  connected  with  the  passing  over.  It  is  difficult  to 
know  what  is  the  precise  meaning  of  the  word  *  tolls '  in  the 
87th  section ;  but  I  am  of  opinion,  the  payments  contracted  for 
in  the  present  case  are  not  tolls  within  it.  If  I  were  com* 
polled  to  give  an  opinion,  it  would  be,  that  tolls  should  be  fixed 
with  reference  to  the  number  of  carriages  passing  over  the  rul- 
way,  the  payment  being  in  consideration  of  the  passing  over, 
both  under  the  Act  of  Parliament,  and  from  the  nature  of  tolls, 
they  being  a  payment  made  in  reference  to  the  passing  over. 
This  payment  is,  in  my  opinion,  not  toll,  and  the  agreement  is, 
therefore,  one  which  the  defendants  had  no  power  to  make.**  There 
is  no  difference  whatever  between  that  case  and  the  present  one, 
upon  the  meaning  of  the  word,  **  toll,"  in  the  87th  section. 
This  judgment  seems  to  me  in  point,  and  I  concur  with  it.  I 
think  with  the  Lord  Justice,  that  it  would  be  difficult  indeed 
to  define  what  would,  or  what  would  not,  be  '*  tolls"  within 
the  87th  section ;  but  I  think  that  the  payment  contracted  to 
be  made  in  the  present  instance  is  not  ''  toll,"  and  that  the  de- 
fendants had  no  power  to  make  such  a  contract,  and  that  the 
deed  is  illegal  and  void. 

The  judgment  of  Lord  St  Leonards^  in  Hawhe$  v.  The 
Eastern  Counties  Railway  Company  (a),  was  referred  to,  and  a 
copy  of  it  was  handed  up  to  the  Court.  It  is  impossible  not  to 
concur  with  every  word  which  fell  from  his  Lordship,  as  to  the 
repudiation  of  contracts  by  railway  companies ;  but  the  pre- 
sent, and  all  similar  questions,  must  be  decided  according  to 
law,  and  not  according  to  feeling  or  prejudice,  on  one  side  or 
the  other. 

I  have  only  to  add,  that  it  seems  to  me  that  this  contract  is 
of  a  peculiarly  objectionable  kind,  upon  the  ground  of  public 
policy.  The  management  of  the  affi&irs  of  railway  companies 
is  necessarily  entrusted  to  the  directors ;  and  contracts,  like  the 
present,  are  made  by  them.  Now,  assuming  that  the  directors 
of  a  prosperous  line  had  determined  to  enter  into  a  contract 
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with  a  diatreBsed  one^  one  of  the  terms  of  which  was  to  be,  that 
the  former  was  to  guarantee  to  the  shareholders  of  the  latto, 
the  agreed  dividend  upon  the  preference  dinres,  at  3  per  cent, 
at  the  least,  and  poesiblj  6  per  cent,  upon  the  ordinary  shares, 
the  inevitable  consequence  of  the  existence  of  such  a  contnct 
being  made  known  to  the  public  would  be,  that  the  shares  of 
the  latter  company  would  rise  in  the  market  many  pouods  per 
share.  When  it  is  considered  what  an  enormous  temptation 
would  be  thereby  held  out  to  directors  to  enter  into  contracts 
most  pernicious  to  the  shareholders,  in  order  that  they  them- 
selves might  have  an  opportunity  of  making  profit  by  trafficking 
in  shares,  I  cannot  but  think  that  any  contract,  containing 
such  a  term,  is  highly  objectionable.  In  my  opinion,  the  de- 
fendants are  entitled  to  the  judgment  of  the  Court. 

Platt  B.  In  this  case,  the  declaration  stated  lliat  it  was 
mutually  agreed  between  the  plaintiffs  and  the  defendants,  tbat 
the  defendants  might  ''  pass,  go,  and  remain,  and  have  full  and 
free  ingress,  egress,  and  regress,  intot  over,  upon,  and  out  of  tbe 
railways  of  the  plaintiffs,  with  ail  engines,  waggons,  and  other 
carriages,  officers,  servants,  and  workmen  neoe^ary  for  the 
purpose  of  carrying  coal,  on  payment  of  certain  tolls,  aod 
under  such  restrictions  and  conditions  as  were  in  the  deed 
afterwards  specified."  The  declaration  goes  on  to  stat-e,  that  tbe 
use  of  the  plaintiffs*  railways  had  been  had  by  the  defendants, 
but  that  they  had  refused  to  perform  their  portion  of  the  con- 
tract, in  paying  the  amount  of  that  which  was  called  by  the 
deed,  "tolls." 

The  defendants  craved  oyer  of  the  deed.  By  the  deed  it  ap- 
pears that  the  mode  in  which  the  toll  was  to  be  computed  was 
with  reference  to  the  dividends  which  the  plaintifis  were  to  dis- 
tribute among  their  proprietors,  within  a  certain  limited  period* 
but  the  payment  to  be  made  by  the  defendants  was  a  par- 
ment  which,  with  the  net  profits, — and  that  should  not  be 
forgotten,  because  this  deed  is  clearly  on  the  footing  and  ex- 
pectation of  net  profits, — being  a  portion  of  that  fund  whieJi 
was  to  realise  three  and  a  half,  or  three  and  a  quarter  per  cent, 
dividend;  which,  with  the  net  profits,  would  enable  th^n  to  dis- 
tribute a  dividend  to  the  proprietors,  and  to  pay  on  preferraice 
shares  at  certain  rates;  that  is  to  say,  that  for  125,000  tons  of 
coal,  or  any  quantity  between  that  and  150,000,  3;^  percent, 
and  then  for  every  25,000  tons  in  addition,  the  per  centage 
was  another  quarter  per  cent,  until  it  amounted  to  four  and 
a  half  per  cent,  for  250,000  tons,  and  not  exceeding  275,000 
tons. 

Now,  although  it  is  true  that  the  preference  shares  are  to  l>c 
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taken  into  consideration^  there  is  no  allegation  on  this  record 
that  there  are  any  preference  shares  whatever;  that  ought  not 
to  be  forgotten.  With  regard  to  the  contract  itself,  it  is  not 
contended  that  it  was  not  a  band  fide  contract ;  that  is  to  say, 
that  each  party  thought  the  respective  companies  would  be 
benefited  by  that  contract  being  entered  into,  and  performed  by 
both  parties.  The  plaintiffs  stipulate  for  a  certain  price,  which 
will  enable  them,  with  their  net  profits,  in  six  months,  to  pay 
the  proprietors  certain  rates  of  dividend,  varying  with  the  use 
of  the  line,  by  the  defendants  carrying  coal  along  the  line ;  and 
the  defendants  being  desirous  of  carrying  coal  from  certain  pits 
beyond  the  plaintiffs'  railways,  and  introducing  the  carriage  of 
coal  on  their  own  railway,  are  content  to  pay  that  price  accord*- 
ing  to  the  stipulation.     Now,  that  is  said  to  be  illegal. 

With  regard  to  this  question,  the  8th  &   9th  Vict,  c  20. 
63.  3.  87.,  and  the  private  act,  10  &  11  Vict.  c.  ccxci.,  ss.  45., 
51.9  Az^d  52.,  are  important  to  be  considered.      In   the  first 
place,  the  interpretation  clause,  in  the  Baalways  Clauses  Con- 
solidation Act,  defines  *'  toll,"  or  at  least  includes  certain  pay- 
mcnts  in  toll,  thus, —  because  I  deny  that  it  is  a  definition — 
the  word  **  ^  tolls'  shall  include," — that  is  a  remarkable  expres- 
sion,— <'  shall  include."     It  is  not  shall  be  taken  to  be  thus  de- 
fined, but,  "  shall  include."     It  is  rather  a  loose  expression,  and 
it  is  very  easy  to  understand  why  it  should  be  so,  because  there 
are  clauses  in  the  Act  of  Parliament  which  certainly  allow  a 
private  arrangement  to  be  entered  into,  where  a  different  charge 
is  to  be  adopted.    Jt  '^  shall  include  any  rate  or  charge  or 
other  payment  payable  under  the  special  Act  for  any  passen- 
ger, animal,  goods,  merchandise,"  and  so  forth   *'  conveyed  on 
the  railway."     This  certainly  is  a  payment  which  is  payable 
in  respect  of  the  carriage   of  such   things  on   the  railway; 
that  is  to  say,  coals.     The  next  section  which  is  important 
to  look  at  is  the   87  th.     [His  Lordship   read  the  section]. 
Therefore,  if  toll  is  to  be  taken  in  the  large  sense  of  pay- 
ment, why  this  is  a  payment  agreed  on  between  the  parties; 
because  it  is  the  modus  sohendi,  as  well  as  the  modus  compu^ 
tandif  of  the  amount  of  the  payments  earned  when  the  event 
of  the   six   months'  traffic  occurred.     '*  And  for  the  purpose 
aforesaid,  it  shall  be  lawful  for  the  respective  parties  to  enter 
into  any  contract  for  the  division  or  apportionment  of  the  tolls 
to  be  taken  upon  their  respective  railways."     Therefore,  it 
seems  to  me,  I  own,  to  give  the  very  largest  powers  to  railway 
companies  to  deal  with  each  other,  with  regard  to  the  use  of 
a  portion  of  one  railway  by  the  company  whose  property  the 
other  railway  is,  for  the  conveyance  and  carriage  of  goods ;  in 
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short)  for  any  traffic  which  might  be  beneficial  to  otie,  to  be 
carried  over  the  one  line,  or  beneficial  to  the  other,  hj  faavbg  z 
right  to  the  terminus  of  that  line,  for  the  pnrpoee  of  being  for- 
warded on  their  own  line  afterwards.  The  prirate  Act  of 
Parliament  seems  to  me  to  go  a  great  deal  further.  That  Act, 
section  45.,  enacts,  that  *^  It  shaU  be  lawful  for  the  oompanj  to 
demand  any  tolls  for  the  use  of  the  railways  not  exceeding  the 
rates  following."  Therefore,  certain  rates  are  here  preambed, 
within  which  the  demand  of  toll  is  to  be  made  from  any  pa^enger 
or  any  person  sending  goods.  Now,  that  I  call  the  Act  (^ 
Parliament  contract:  that  if  there  is  no  priyate  contraet  made 
between  the  party  who  has  the  use  of  the  railway,  there  is 
no  doubt  the  railway  must  depend  on  the  contract  into  which 
the  railway  company  has  entered  with  the  public,  and  ac* 
cording  to  the  stipulation  limiting  the  amount  which  tbey  are 
to  demand.  The  word  is  **  demand,"  it  is  to  be  observed, — 
the  amount  which  they  are  to  demand,  the  right  of  demanding 
being  limited  to  the  several  amounts. 

But  then  let  us  go  further.  By  the  51st  section  it  is  enacted, 
*'  That  the  restriction  as  to  the  charges  to  be  made  for  passen- 
gers shall  not  extend  to  any  special  train  which  may  be  required 
to  run  upon  the  railway,  but  shall  apply  only  to  the  ordinary 
trains  for  the  conveyance  of  passengers  and  goods  upon  the 
railway,"  letting  in  a  private  baigsun  for  a  special  train. 
So  that  if  a  person  desired  to  go  to  Croyd<m  by  a  special 
train,  they  might  exact  20L  or  50L  for  going  there ;  and  that 
is  not  a  case  which  falls  within  the  restrictions  of  the  former 
section. 

What  is  the  52nd  section  ?     '*  Provided  always^  and  be  it 
enacted,  that  nothing  herein  contained  shall  be  held  to  prevoit 
the  company  from   taking   any   increased   charges   over  and 
above  the  charges  hereinbefore  limited  for  the  conveyance  of 
goods  of  any  description  by  agreement  with  the  owners  of  or 
persons  in  charge  of  such  goods,  either  in  respect  of  the  con- 
veyance thereof  by  passenger  trains,  or  by  reason  of  any  otbor 
special  service  performed  by  the  company  in  relation  thereto."* 
Does  not  this  section  of  the  Act  of  Parliament  contemplate  a 
private  agreement  for  the  very  purposes  which  is  contended  for 
here  ?     Then,  if  a  private  agreement  may  be  entered  into;,  tor 
what  is  caUed  *'  toU,"  what  are  tolls  ?      Surely  the  definition 
which  has  been  given  of  toll,  or  what  is  called  a  definition  of 
toll,  is  not  to  limit  the  payment  to  be  made  to  the  raUwav, 
under  the  name  of  "toll."   Indeed,  if  the  word  "toll"  were  to 
be  so  construed,  this  agreement  would  be  unintelligible;  be- 
cause the  thing  which  is  afterwards  described, — it  is  called  here 
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"toll," — is  a  thing  which  is  to  follow,  and  they  treat  it  as 
toll  throughout. 

Now  the  definition  of  a  toll  has  been  given  by  Lord  Justice 
Turnery  in  his  judgment  in  the  case  which  has  been  adverted  to, 
as  a  sum  due  and  demandable  for  passing  over  and  along  a  way, 
public  or  private.  I  take  it,  that  is  net  the  limit  which  is  to  be 
given  to  the  word  "  toll "  in  this  Act  of  Parliament. 

These  are  matters  of  new  creation,  and  we  must  look  at  these 
Acts  of  Parliament  for  the  purpose  of  discovering  how  the  word 
^^  toll "  is  to  be  construed.  It  is  to  be  construed  as  that  remu- 
neration which  the  company  may  be  empowered  to  demand 
either  directly,  under  the  Act  of  Parliament,  in  the  first  place  • 
or  indirectly,  through  their  contract  entered  into  under  the  Act 
of  Parliament,  which  may  be  said  to  be  indirectly.  But  it  seems 
to  me,  that  the  nearest  definition  of  a  toll  is,  a  payment  due, 
directly  or  indirectly,  by  force  of  the  Act  authorising  the  forma- 
tion of  a  particular  railway,  explained  and  aided  by  the  Railways 
Ckuses  Consolidation  Act. 

Now,  the  case  of  Simpson  v.  JDenison  (a)  has  been  mentioned 
as  an  authority.  Imiist  own  I  do  not  see  the  application  of  it ; 
and  I  think,  when  it  comes  to  be  considered,  it  really  is  not  appli- 
cable to  the  present  case*  That  was  a  controversy  between  the 
shareholders  and  the  directors,  in  the  Court  of  Chancery,  for 
the  purpose  of  restraining  the  company  from  acting  under  an 
agreement  into  which  the  parties  had  entered.  The  agreement 
in  question,  which  had  been  signed  by  certain  directors  of  both 
companies,  was,  that  the  Great  Northern  Company  should  bear 
harmless  the  Ambergate  Company  against  all  liabilities,  whether 
of  canals  or  otherwise.  That  is  the  first  part  of  the  agreement. 
Secondly,  that  until  they  should  procure  a  special  Act  of  Parlia- 
ment, enabling  them  to  work  the  Ambergate  traflSc  on  their 
own  account,  they  would  work  such  traffic  under  the  agree- 
ment, and  pay  the  Ambergate  Company  such  toll  as  would,  after 
answering  all  liabilities  and  expenses,  furnish  a  dividend  of  4 
per  cent ;  that  is  the  second  part.  Nothing  can  be  more  differ- 
ent from  this  agreement.  That  was  an  agreement  to  pay  4  per 
cent,  upon  the  paid-up  capital  of  the  Ambergate  Company. 
As  soon  as  the  Act  should  be  obtained,  the  Great  Northern 
Railway  Company  were  to  guarantee  a  dividend  of  4  per  cent, 
on  such  capital.  Now,  what  was  that  ?  Why,  it  was  plainly 
what  Lord  Justice  Turner  construed  it  to  be :  a  lease  granted 
by  the  railway ;  and,  by  way  of  premium,  it  was  to  be  con- 
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sidcred — although  that  was  not  expressed  in  his  judgment, — 
under  the  burden  of  the  previous  liabilities  of  canals  and  other 
matters.  So,  it  seems  to  me,  it  was  viewed  by  Liord  Jus^ 
TvmeTy  for  he  says :  ^^  The  question  therefore  is,  whether  this  is 
a  bond  fide  agreement  for  passing  over  the  Ambei^te  fine  on 
terms  within  the  meaning  of  the  General  Act,  8  &  9  Vict.  c.  20.. 
or  whether  it  has  been  entered  into  for  other  purposes,  —  that 
is,  for  the  purpose  of  acquiring  the  trade  of  the  Ambeigate 
Company  ;  and  there  is  no  doubt  in  my  mind  on  the  agreement 
itself,  but  that  it  was  entered  into  with  this  latter  and  more 
general  view."  There  is  no  pretence  for  saying  this  is  not  an 
agreement  for  passing  over  the  plaintiffs*  line,  and  it  is  not  pre- 
tended that  the  exclusive  use  of  the  line  was  to  be  given  to  the 
defendants  in  this  case.  There  is  nothing  of  the  sort.  That 
case  seems  to  me  to  be  totally  distinguishable  from  the  present 
case. 

It  is  not  averred  on  this  record,  that  this  agreement  was 
mischievous  to  the  one  or  the  other, —  that  it  was  injorioiis  to 
the  one  or  the  other, — or,  that  it  was  not  beneficiaL  Nor,  as  I 
said  before,  is  the  existence  of  preference  shares  averred.  There- 
fore, I  think  it  may  be  as  well  to  consider  what  is  the  effect 
of  this  agreement ;  and  I  have  taken  the  trouble  of  making  a 
few  computations  on  the  sulgect,  and  it  really  turns  out  to  lie 
one  of  the  simplest  things  that  possibly  can  be.  The  figures  are 
lai^e,  but  the  result  is  very  evident  The  whole  capital  of  the 
company, — and  there  is  no  averment  to  show  they  have  bor- 
rowed one  single  farthing,— is  750,OOOiL  When  the  125,000 
tons  of  coal  were  conveyed,  and  up  to  150,000  tons,  the  amount 
paid  would  be  no  more  than  3«.  10|c{.  on  the  ton  of  ooala.  At 
the  next  step,  when  it  was  more  than  150,000,  and  leas  than 
175,000  tons,  it  would  be  3«.  b\d,\  therefore,  although  the 
per  centage  under  this  deed  appears,  upon  the  first  view,  to 
cast  a  greater  burden  according  to  the  greater  rate  to  be  paid 
in  the  dividend,  it  is  not  the  case.  The  quantity  carried  ooun- 
terviuls  that  effect;  and  it  is  found  that  in  every  step,  ^vrken 
you  come  to  compute  it  by  the  addition  of  25,000  tons,  the  rate 
of  payment  per  ton  is  diminished  by  3dL  or  4dl,  as  you  go 
on.  Therefore,  when  you  get  the  amount  of  dividend  to  be 
paid  up  to  \L  \0s.  per  cent.,  the  amount  to  be  paid  per  ton 
for  the  coals  which  are  carried,  taking  it  at  the  minimmn  is 
every  one  of  these  cases,  —  because  I  have  taken  the  125»0(X) 
tons  in  the  first  case,  and  150,000  tons  in  the  second^  and 
225,000  tons  in  the  last  case,  —  and  there  it  turns  out»  that 
250,000  tons  is  the  largest  quantity  named  in  the  deed, — when 
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we  come  to  that,  the  amount  payable  per  ton  is  only  2^.  S^d. 

]S'othing  can  be  more  simple.     I  am  at  this  moment  taking 

the  mere  capital,  without  taking  into  consideration  one  single 

farthing  of  profits ;  because,  the  net  profits  are  to  be  taken  into 

coDsideiation  for  the  purpose  of  diminishing  that ;  and  so  far  as 

they  tend  to  diminish  these  sums,  so  far  would  any  one  of  these 

sums  be  diminished.     But  I  have  taken  here  nothing  but  the 

capital,  which  is  ^the  only  thing  which  appears  to  call  upon  the 

directors  to  pay  a  dividend  to  any  person  whatever.     I  have 

taken  the  whole  of  the  capital  of  750,000/.,  and  I  have  taken  no 

credit  whatever  for  net  profits  which  are  made ;  and  therefore, 

when  one  comes  to  look  at  this,  we  may  very  easily  see,  that 

this  might  be  a  very  reasonable  contract  for  these  parties  to 

enter  into,  and  that  there  is  nothing  extravagant,  and  nothing 

to  show  that  there  would  be,  ultimately,  a  loss  in  this  case ;  and 

you  must  go  a  long  way,  indeed,  and  carry  more  coals,  perhaps, 

than  there  are  at  Newcastle,  to  produce  that  event  which  my 

learned  brother  has  contemplated  —  the  possible  event  of  going 

on  at  a  diminution  of  Sd.  and  4d,  per  ton,  until,  possibly  at 

last,  the   party  might   be  called  upon  to  carry  for  nothing. 

However,  there  is  no  allegation  on  the  record  that  this  contract 

was  of  an  injurious  character  to  the  one  side  or  the  other.     It 

is  clear  that  it  is  a  bond  fide  contract  between  the  two  parties, 

and  the  question  is,  whether  the  Acts  to  which  I  have  alluded 

authorised  them  to  enter  into  that  contract,  making  the  toll,  as 

I  call  it,  variable  according  to  the  circumstances  of  the  work 

which  is  done,  and,  among  other  things,  the  quantity  of  the 

work.      It  seems  to  me  to  be  a  very  legitimate  ground  for 

diminishing  the  amount  of  payment  to  any  person  who  renders 

a  benefit  to  the  railway  over  which  that  is  carried. 

Upon  the  question,  therefore,  whether  tiiese  Acts  of  Parliament 
authorised  this  contract  to  be  entered  into,  I  am  of  opinion, — 
and  I  am  glad  that  this  is  on  the  record,  so  that  if  we  are  wrong 
on  this  subject,  it  can  be  carried  to  a  Court  of  Error,  and  they 
may  set  us  right, — that  the  Railways  Clauses  Consolidation  Act 
md  the  private  Act  authorise  this  agreement  to  be  entered  into 
by  the  directors,  on  their  responsibility,  as  between  them  and  the 
proprietors.  The  two  contracting  parties  are  the  directors  of 
the  respective  companies ;  if  the  proprietors  have  any  reason  to 
complain  of  this  contract,  there  is  a  remedy  open  for  them  in  the 
;>roper  course,  and  they  may  seek  it,  and  make  the  directors 
responsible  for  every  shilling  of  the  loss  they  have  sustained 
3y  their  malversation.  It  seems  to  me,  however,  that  the 
Legislature  has  entrusted  the  directors  with  very  large  powers, 
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and  that  the  execution  of  this  deed  has  fallen  within  thoEe 
powers;  therefore  I  think  the  plaintifi  are  entitled  to  the 
judgment  of  the  Court. 

Parke  B.  The  question  in  this  case  was  ai^ed  before  us 
during  the  last  Easter  Term.  It  arises  on  the  demurrer  to  the 
plea.  The  pleadings  have  been  sufficiently  stated  by  my  learned 
brothers. 

The  question  which  arises  in  this  case,  though  it  is  one  of 

great  importance  and  some  nicety,  lies  in  a  very  narrow  com- 
pass,   and  depends    on   the   proper   construction    to    be  put 
on  the  87th  section  of  the  8th  &  9th  Vict,  c  20.      Gene- 
rally  speaking,    all    corporations   are   bound   by  a   ooTensmt 
under    their    corporate     seal,    properly  affixed,    which  is  a 
legal  mode  of  expressing  the  will  of  the  entire  body,  and  arc 
bound  as  much  as    an  individual  is  by  his  deed.      Contracts 
with  partnerships  stand  upon  a  different  footing.     They  relate 
to  the  power  of  one  member  of  a  partnership  to  bind  another, 
and   constitute  a  branch  of  the  law  of  principal  and   agent. 
In  partnerships,  where  all  the  members  do  not  concur  in  a 
contract  (as  often  they  do  not),  one  partner  may  bind  the  other 
in  all  contracts  within  the  scope  of  their  ordinary  partnership 
dealings.    In  those  beyond,  the  individual  partners  making  the 
contract  are  bound,  not  the  other  partners.     But  corporationf^ 
which  are  creatures  of  the  law,  are,  when  the  seal  is  properij 
affixed,  bound  just  as  individuals  are  by  their  own  contracti^, 
and  as  much  as  all  the  members  of  a  partnership  would  be  by  a 
contract  in  which  all  concurred.     But  where  a  corporation  i^ 
created  by  an  Act  of  Parliament  for  particular  purposes,  and 
special   powers,  then,  indeed,  another  question  arises.     Their 
deed,  though  under  their  corporate  seal,  and  that  regulsHy 
affixed,  does  not  bind  them,  if  it  appear  by  the  express  provi- 
sions of  the  statute,  creating  the  corporation,  or  by  necessary 
or  reasonable  inference  from  its  enactments,  that  the  deed  wss 
ultra  vireSf  that  is,  that  the  Legislature  meant  that  such  a  deed 
should  not  be  made.     The  cases  cited  in  the  argument,  —  T^f 
East  Anglian  Railways  Company  v.  Tlie  Eastern  Counties  Rail- 
way Company  (a)  ;  Macgregor  v.  The  Official  Manager  ofDo^rr 
and  Deal  Railway  Company  (Jtl)  ;  and  Bagshaw  v.  The  Eastern 
Union  Railway  Company  {c),  are  of  this  description.     Upoa 
these  decisions.  Lord  St,  Leonards,  though  strongly  expresang 
his  dissatisfaction  that  companies  should  set  up  such  dishonour- 
able defences,  intimates  his  opinion,  given  with    some  rdue^- 
ance,  that  these  cases  are  rightly  decided,  and  that  Aey 


(a)  1 1  Com.  B.  775.        (b)  7  Rail.  Cas.  227.        (c)  2  Mac  &  G.  SaS. 
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cases  in  which  it  appears  that  the  companies  did  enter  into 
engagements  clearly  beyond  their  powers^  and  that  parties  con- 
tracting with  them  must  be  supposed  to  know  it. 

The  question^  then,  appears^  to  me,  to  be  simply  this,  whether 
it  can  be  reasonably  made   out   from   the   statute  that  this 
covenant  is  ultra  vires;  or,  in  other  words,  forbidden  to  be 
entered  into  by  either  the  plaintiffs  or  defendants;  and  that 
question  must   depend    on   the   construction   of  the   General 
Act,  8  &  9  Vict.  c.  20.  sec.  87.,  incorporated  with  the  particular 
Acts,  establishing  each  of  these  litigating  companies.     Nothing 
turns  in  this  case  upon  the  deed  being  made  by  the  directors  of 
the  company,  in  fraud  of  the  proprietors  of  shares  in  their 
railway ;  for  no  such  case  is  made  on  the  record,  as  it  ought 
to  be  if  it  existed.     The  contract  must  be  assumed  to  be  made 
iond  fide  on  both  sides.     The  question  then  turns  entirely  on 
the  sections  of  the  statute.     The  86th  section  empowers  com- 
panies to  act  as  carriers  of  goods  and  passengers  on  their  own 
tine,  and  to  make  reasonable  charges.     It  does  not  authorise 
traffic,  on  their  own  account  or  otherwise,  on  other  lines,  but 
nerely  to  use  their  own.     The  87th  seotion  extends  the  power 
0  use  other  lines.     It  provides  that  ^^  It  shall  be  lawful  for  the 
company  from  time  to  time  to  enter  into  any  contract  with  any 
)ther  company,  being  the  owners  or  lessees  or  in  possession  of 
iny  other  railway,  for  the  passage  over  or  along  the  railway 
)y  the  special  Act  authorised  to  be  made  of  any  engines, 
loaches,  waggons,  or  other  carriages  of  any  other  company,  or 
vhich  shall  pass  over  any  other  line  of  railway,  or  for  the 
lassj^e  over  any  other  line  of  railway  of  any  engines,  coaches, 
raggons,  or  other  carriages  of  the  company,  or  which  shall  pass 
ver  their  line  of  railway."     If  the  clause  had  stopped  there, 
bere  would  have  been  nothing  to  prevent  the  two  companies 
rom  making  an  agreement,  stipulating  for  this  or  any  other 
lode  of  remuneration  to  be  paid  by  the  one  to  the  other ;  but 
:  goes  on  in  these  terms :  '^  Upon  the  payment  of  such  tolls  * 
nd  under  such  conditions  and  restrictions  as  may  be  mutually 
greed  upon ;  and  for  the  purpose  aforesaid  it  shall  be  lawful 
)r  the  respective  parties  to  enter  into  any  contract  for  the 
ivision  or  a'pportionment  of  the  tolls  to  be  taken  upon  their 
jspective  railways."     The  simple  question  then  is,  whether  the 
ords,  *'  upon  the  payment  of  such  tolls,"  make  it  essential  to 
le  validity  of  an  agreement  between  the  two  companies  that 
lere  shall  be  a  stipulation  to  pay  what  is  properly  a  toll,  a 
ayment  for  each  carriage,  or  each  certain  quantity  of  mer- 

aandise,  cattle,  or  the  like,  carried  on  the  plaintiffs'  railroad, 
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and  avoid  all  such  agreements  which  do  not  contain  a  stipulation 
to  make  some  such  payment.     Without  these  words  the  com- 
panies might  certainly  have  made  this  agreement,  or  any  otber 
that  they  pleased.  What  is  the  effect  of  these  words  to  limit  their 
general  right  ?     If  it  is  competent  for  both  parties  to  agree  to 
give  a  sum  certain  by  the  day,  week,  or  month,  for  all  the 
goods,  or  cattle,  carried  during  the  week,  or  month,  or  a  sum 
certain  for  all  not  exceeding  a  given  quantity,  or  to  stipulate 
for  any  mode  of  payment  different  from  a  certain  sum  foreacli 
carriage,  or  article,  on  each  journey,  then  the  agreement  in 
question  is  authorised  by  this  clause.     If  it  is  once  established 
that  a  fixed  payment  for  each  article  carried  is  not  a  necesgarr 
condition,  the  degree  of  deviation  from  a  fixed  paymest  for 
each  article  is  perfectly  immaterial.     However  bad  the  bargain 
may  be  for  one  party, — however  imprudent  or  unreasonable  with 
reference  to  the  interests  of  the  shareholders,* — however  appa- 
rently objectionable   in   that   respect  to  the  interests  of  the 
proprietors  of  the  plaintiffs'  railroad  (as  there  is  a  possible  case, 
though  very  far  from  probable,  in  which  nothing  might  be  paid 
by  the  defendants  to  the  plain  ti£&), — the  bargain  is  binding  ju5t 
as  much  as  a  similar  bargain  would  be  between  two  individual: 
if  they  were  respectively  proprietors.     K,  indeed,  there  haa 
been  any  fraud  by  one  company  against  the  other,  or  any  fniuJ 
by  the  directors  of  one  company  against  its  own  subscribers,  t  > 
the  knowledge  of  the  other  company,  in  procuring  a  contract, 
the  contract  would  be  invalid,  just  as  it  would  between  indi- 
viduals ;  but  fraud  is  out  of  the  question  in  this  case,  becauM 
it  is  not  pleaded,  nor,  indeed,  suggested.     In  the  section  in 
question^  the  Legislature  leaves  it  to  each  of  the  two  companitN 
as  the  best  judges,  to  take  care  of  their  own  interests,  and  u 
enter  into  any  agreement  they  please,  and  to  stipulate  for  asj 
conditions  and  restrictions  in  the  use  of  the  plaintiffs*  railway 
which  they  think  the  most  conducive  to  their  benefit;  butii 
requires  that  such  "  tolls  "  shall  be  paid  as  they  mutually  agree 
upon.      Unless  the  use  of  the  term   ** tolls"  restrains  tbe^ 
contracting  companies,  and  obliges  them  to  stipulate  for  certain 
payments  for  each  article,  there  is  nothing  to  restrain  them  firon 
making  such  an  agreement. 

Now,  by  the  interpretation  clause,  the  term  "toll  "  i^t. 
include  any  rate,  or  charge,  or  other  payment  payable  imder 
the  special  Act,  for  any  passenger  and  articles,  matters,  ai^] 
things  conveyed  on  the  railway ;  and  the  word  "  tolls "  mast 
have  the  meaning  of  including  any  rates,  charges,  or  other 
payments,  unless  there  be  something  in  the  subject  or  context 
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repuguanf  to  such  construction.  Introducing  that  interpreta- 
tion into  the  clause  in  question,  and  reading  it  as  part  of  it,  the 
parties  may  mutually  agree  upon  such  tolls,  rates,  charges,  or 
other  payments  to  be  made  for  articles,  matters,  or  things  con- 
veyed on  the  railway.  That  being  so,  is  not  this  an  agreement 
for  a  mode  of  payment  for  matters  and  things  conveyed  on  the 
railway  ?  It  seems  to  me  that  it  is ;  and  there  is  nothing  in 
the  subject  or  context  repugnant  to  that  construction.  As  the 
Legislature  clearly  gave  to  each  company,  as  the  most  competent 
judge  of  its  own  interests,  full  power  to  make  any  conditions 
and  restrictions  as  to  the  use  of  each  other's  railways,  for  the 
passage  along  them,  that  they  might  mutually  agree  upon,  can 
we  suppose  any  good  reason  why  the  Legislature  could  mean, 
nevertheless,  to  insist  that  every  payment  should  continue  to  be 
a  toll,  and  should  be  apportioned  to  the  quantity  of  goods 
carried?  It  appears  to  me  impossible  to  suggest  any  valid 
reason  for  such  a  supposition.  When  it  gives  such  unlimited 
powers  in  all  other  respects,  justly  thinking  that  the  parties 
best  know  what  bargain  to  make,  and  that  such  bargain  would 
be  most  beneficial  for  all  parties,  why  are  we  to  suppose  that 
they  were  intended  to  be  restrained  in  this  single  particular, 
and  bound  to  make  the  altered  payments  strictly  correspond 
with  the  quantities  of  goods  carried  ?  I  think  they  certainly 
were  not  so  restrained ;  at  any  rate,  it  is  far  from  clear  that 
they  were;  and  the  bargain  having  presumably  been  made 
without  any  fraud  between  the  two  companies,  whose  contracts, 
printd  facie,  bind  just  as  much  as  those  of  individuals,  and  it 
not  being  made  out  that  the  Act  prohibits  such  contract,  it 
must  be  enforced. 

The  case  before  Vice-chancellor,  now  Lord  Justice  Turner, 
of  Simpson  v.  Denison  (a),  which  was  cited  for  the  defendants, 
differs  essentially  from  the  present.  It  was  not  an  agreement  on 
behalf  of  the  Great  Northern  Railway  Co.  to  carry  goods  on  the 
line  of  the  Ambergate  Railway,  but  to  work  the  whole  railway, 
and  assume  its  liabilities,  and  the  payments  to  be  made  could  not 
be  deemed  tolls,  or  payments,  or  compensation  of  any  kind  for 
carriage.  I  do  not  therefore  question  the  propriety  of  that  de- 
cision, though,  with  all  deference  to  so  great  an  authority,  I 
cannot  acquiesce  in  the  correctness  of  the  analogy,  (unnecessary 
perhaps  for  the  decision  of  the  case),  between  corporations  and 
partnerships  laid  down  in  the  judgment.  They  stand  entirely, 
in  my  mind,  on  a  different  footing.  I  am  of  opinion,  there- 
fore, that  the  covenant  on  which  this  action  is  brought  is  not 
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ultra  vireSj — that  it  is  not  forbidden  expressly,  or  by  implication 
by  the  Acts  of  Parliament  relating  to  these  companies ;  and  I 
am  happy  to  find  that  the  law  of  this  case  coincides  with  the 
honesty  of  it,  and  does  not  sanction  the  breach  by  the  defend- 
ants' company  of  the  solemn  contract  into  which  thej  bare 
fairly  entered,  and  from  which  they  are  trying  to  escape. 

The  Lord  Chief  Baron  doubts  upon  the  subject,  but 
concurs  with  the  majority  of  the  Court  for  the  purpose  of  pro- 
nouncing judgment  in  favour  of  the  plaintiffs.  The  incluutioa 
of  his  opinion  (he  has  not  formed  a  positiFC  opinion)  is  with  the 
judgment  which  has  been  given  by  Mr.  Baron  Martin. 

Judgment  will  therefore  be  given  for  the  plaintiffs. 

Attorneys,  Scott  Sf  Tahourdin  ;  and  Johnston,  FarquhaXy  ^ 
Leechn 


Privy 

CoUNCIIi. 


MAXWELL  AND  OTHERS  v.  DEARE  AND 

ANOTHER  (a) 

Present,  Lord   Chief  Justice   of   the  Common  Pleas, 
Dr.   Lushington,    the    Bight    Hon.    T.   PEMBERioy 
Junt  15  4- 16.       Leigh,  Sir  Edward  Ryan,  and  Sir  John  Patteson. 

A.  at  (he  Cape,  X  HIS  was  an  appeal  from  the  Supreme  Court  of  the  Cape 
bagsofcc^ee  ^^  Good  Hope,  arising  from  a  judgment  in  favour  of  there- 
of B.  at  Rio,  spondents  in  an  action  in  which  the  appellants  were  plaintiffs, 
and  sent  to  the  ^^^  ^^^  respondents,  defendants. 

The  action  was  brought  by  the  plaintiffs  to  recover  from  the 
defendants  the  sum  of  596/.  4s.  lOcf.,  for  the  price  of  300  bags 
of  coffee,  shipped  by  the  plaintiffs  to  the  defendants  on  their 
order,  and  for  their  account  and  risk,  and  certain  charges 
thereon ;  and  also  the  costs  and  charges  upon  a  biU  of  exchange 
drawn  by  the  plaintiffs  upon  the  defendants  for  the  price  of  the 
coffee,  which  bill  had  been  protested  for  non-payment. 

The  declaration  stated  that  the .  plaintiffs  were  merdiaDts  at 
Biode  Janeiro,  and  the  defendants  merchants  at  Port  Elizabeth, 
change  for  the  at  the  Cape  of  Good  Hope.  That  the  defendants  requested  and 
accordingly       ordered  the  plaintiffs  to]  ship,  in  the  brig  "  Susan,**  for  the 

on  and  ac-  '  f «)  Reported  by  W.  H.  Bennet,  Esq. 

cepted  by 

R.  I.  and  Ck>,    The  coffee  yrta  receiyed  by  the  bayer.    R.  I.  and  Co.,  on  the  receipt  of  the  hill  of 

exchange,  credited  the  account  of  B.  in  their  books  with  the  'amount,  and  debited  the  dcc&XBi 

of  A.  with  a  like  sum.    BdTore  the  bill  of  exchange  arriTed  at  maturity,  R  I.  and  Co.  stopped 

payment 

^«/</ (reyersing  the  decision  of  the  Court  below)  that  the  entry  of  the  amount  of  the  bill  rf 
exchange  to  the  credit  of  B.  in  the  books  of  the  mutual  agents  was  not  a  payment  for  the  cofiee ; 
-"ud  that  B.  did  not,  by  such  entry,  accept  in  satisfaction  of  his  demand  the  credit  opened  by  dK 

-chaser  with  R.  I.  and  Co. 


Cape.     R  I. 
and  Co.,  at 
Ijondon,  were 
the  general 
agents  of  both 
buyer  and 
seller.     The 
coffee  was  to 
be  paid  for  by 
a  bill  drawn 
by  B.  on  R.  L 
and  Co.  for  the 
amount     A 
bill  of  ex- 
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account  of  the  defendants,  300  bags  of  coffee,  and  instructed         ^^^3- 
them,  for  the  payment  thereof  and  the  costs  attending  thereon.      Maxwell 
to  draw  on  Messieurs  Reid,  Irving,  and  Company,  of  London ;    ^'^  Othbbs 
and  that   the  plaintiffs^  in   compliance  with  the   said  order.        Dears 
shipped  in  the  brig  ''  Susan  "  the  said  300  bags  of  coffee,  in  or  ^-A^notheb. 
about  July,  1847,  which  coffee  was  duly  received  by  the  de- 
fendants ;  that  for  the  payment  of  the  said  order  the  plaintiffs, 
on  the  10th  July,  1847,  drew  upon  the  said  Reid,  Irving,  and 
Company,  a  bill  for  588/.  Is.  3d.  at  sixty  days*  sight,  which  bill 
was  duly  presented  to  Beid,  Irving,  and  Company,  and  by  them 
accepted,  to  be  paid  when  due ;  but  that  Beid,  Irving,  and 
Company,  before  the  bill  became  due,  suspended  payment,  and 
subsequently  became  insolvent.     That  the  bill  was  duly  pro- 
tested for  non-payment ;  and  that  no  payment  had   been  re- 
ceived by  the  plaintiffs,  whereby  the  plaintiffs  were  entitled  to 
have  and  demand  from  the  defendants  payment  for  the  coffee 
and  the  expenses  attendant  thereon,  and  also  the  interest  and 
charges  on  the  said  bill,  &c. 

The  defendants  first  pleaded  that  they  defended  the  action, 
and  denied  all  and  singular  the  several  allegations  in  the  decla- 
ration ;  and,  secondly,  pleaded  that  in  case  the  plaintiffs  should 
succeed  in  proving  the  allegations  aforesaid,  but  not  otherwise, 
the  defendants  said  that  before  and  at  the  time  of  the  ordering 
by  the  defendants  from  the  plaintiffs  of  the  said  coffee,  Reid, 
Irving,  and  Company  were  the  agents  in  London  of  the  plain- 
tiffs, and  also  of  the  defendants ; —  that  at  the  time  of  the 
ordering  by  the  defendants  from  the  plaintiffs  of  the  said  coffee, 
it  was  stipulated  by  the  defendants,  and  agreed  to  by  the  plain- 
tiffs, that  the  defendants  should  pay  or  satisfy  to  the  plaintiffs 
the  costs  or  price  of  the  said  coffee  by  causing  or  procuring  the 
said  agents  of  the  plaintiffs,  Reid,  Irving,  and  Company,  to 
give  credit  to  the  plaintiffs  in  account,  and  agree  to  hold  for 
plaintiffs  and  at  their  order  and  disposition  the  amount  of  the 
cost  or  price  of  the  said  coffee,  with  all  charges ;  —  that  it  was 
further  agreed  between  the  plaintiffs  and  the  defendants  that 
the  credit  should  for  convenience  be  given  by  Reid,  Irving,  and 
Company,  to  the  plaintiffs,  by  means,  in  the  form,  or  through 
the  medium,  of  a  set  of  bills  of  exchange,  to  be  drawn  by  the 
plaintiffs  upon  the  said  Reid,  Irving,  and  Company,  as  was 
customary  in  such  cases ;  —  that  the  defendants  did  accordingly 
cause  and  procure  Reid,  Irving,  and  Company  to  consent  to 
give  to  the  plaintiffs  such  credit,  by  authorising  and  directing 
Reid,  Irving,  and  Company  to  charge  against  the  defendants  in 
account  the  amount  of  whatever  sum  they  should,,  through  the 
medium  of  the  said  pro  farmd  bills  of  exchange,  place  or  carry 
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,  ^^^^'  ^      to  the  credit  of  the  plaintiffi,  and  hold  at  their  disposal ; —  that 

Maxwbll     the  plaintiffs,  in  pursuance  of  the  sidd  agreement  on  10th  Jnlv, 

AMD  Othsbb    1847,  at  Rio  de  Janeiro,  drew  a  set  of  bills  of  exchange  in 

DsABs        three  parts  upon  the  said  Beid,  Irving,  and  Company,  wherebj 

AHD  Amotheb.  |.jjgy  requested  fieid,  Irving,  and  Company,  to  pay  to  the  order 

of  themselves,  Reid,  Irving,  and  Company,  at  sixty  days  after 
sight,  of  that  one  of  the  said  three  parts  which  should  be  first 
seen  by  Reid,  Irving,  and  Company,  5S8L  Is.  Sd,  sterling,  to 
be  charged  by  Reid,  Irving,  and  Company  to  account  of  the 
defendants;  —  that  afterwards,  to  wit,  on  28th  August,  1847, 
at  London,  the  said  three  parts,  or  some  of  them,  were  receiTed 
by  Reid,  Irving,  and  Company  from  the  plaintifi^  who  there- 
upon, by  the  authority,  or  with  the  consent  of  the  plaintiff^ 
and  according  to  the  true  intent  of  the  said  agreement  between 
the  plaintifib  and  the  defendants,  gave  the  plaintiffs  credit  la 
account  for  the  amoimt  of  the  said  bills,  and  charged  the  same 
amount  to  the  account  of  the  defendants,  who  then  had  moneys 
and  goods  in  the  hands  of  Reid,  Irving,  and  Company,  to  an 
amount  more  than  suflScient  to  cover  and  satisfy  the  said  sum, 
and  so  the  defendants  said  that  the  bills  and  the  said  58SL  Is.  ^ 
were,  on  the  said  28th  August,  1847,  at  London,  between  the 
plaintiffs  and  the  defendants  finally  settled  and  satisfied  by  the 
transfer  of  the  said  amount  of  5882.  1^.  Zd.  by  Reid,  Irving, 
and  Company,  from  the  credit  of  the  defendants  in  account  to 
the  credit  of  the  plaintiffs  in  account,  in  such  a  manner  that 
the  defendants  wholly  and  for  ever  ceased  to  be  entitled  to  the 
sum  so  transferred,  and  the  .plaintiffs  became  entitled  theretcs 
as  held  for  them  and  at  their  disposal  by  their  said  agents ;  oi 
all  which  the  plainti&  had  notice. 

The  plaintiffs  for  replication  said,  that  as  the  defendants  had 
joined  issue  to  the  plaintiffs'  declaration,  the  plaintiffs  did  the 
like ;  and  for  replication  to  the  further  plea  of  the  defendants, 
secondly  pleaded,  the  plaintiffs  denied  the  several  all^ations  of 
fact  therein  alleged,  and  the  conclusions  of  law  thereon,  and 
joined  issue  thereon  with  the  defendants. 

The  appellants,  the  plaintiffs  below,  at  the  times  of  the  trans- 
actions in  question,  were  merchants  at  Rio  de  Janeiro,  cany- 
ing  on  business  in  partnership  there  under  the  firm  of  Maxw^, 
Wright,  and  Company. 

The  respondents,  the  defendants  below,  were  merchants  at 
Port  Elizabeth,  within  the  colony  of  the  Cape  of  Good  Hope, 
carrying  on  business  under  the  firm  of  Deare  and  Deitc 

On  the  25th  May,  1847,  the  defendants  wrote  and  sent  to 
the  plaintiffs  the  following  letter :  — 
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**  Messrs.  Maxwell  &  Co.,  **  Port  Elizabeth,  Maxwbll 

Rio  de  Janeiro.  Algoa  Bay,  25th  May,  1847.    ^"^  Othbrb 

Dears 

*'  Gentlemen,  and  Anotheiu 


**  We  received,  in  succession,  your  favour  of  7  th  December, 
and  circulars  of  28th  January  and  28th  February,  as  well  as 
pro  forma  invoices  of  coffee  and  sugar  alluded  to  in  the  first,  and 
for  which  we  would  offer  you  our  best  thanks. 

'^  Having,  in  conjunction  with  some  neighbours  of  ours,  char- 
tered the  brig  *  Susan,'  Capt  H.  Fryce,  to  load  a  cargo  of 
coffee  of  about  1,200  bags,  direct  to  this,  and  in  which  vessel 
we  have  one  fourth  of  the  ship's  room,  say  for  about  300  bags, 
for  ourselves,  we  take  the  liberty  of  handing  you  the  following 
order,  trusting  that  the  same  will  be  agreeable  to  you,  and  that 
you  will  be  enabled  to  ship  our  parcel  of  coffee  on  board  the 
said  vessel  without  delay. 

'^  We  would  request  you  to  purchase  and  ship  for  us  about  150 
bags  of  coffee  (of  5  arrs.  each)  in  double  bags  similar,  and  not 
lower  in  quality  than  the  accompanying  sample  No.  1.,  and  150 
bags  coffee  similar  to  and  not  lower  in  quality  than  sample 
No.  2. 

'^  As  both  samples  which  we  send  you  by  this  opportunity  are, 
perhaps,  not  so  good  as  we  should  have  wished  them  to  be,  wo 
must,  for  your  government,  mention  to  you  that  a  small  Blue 
Bean  Coffee  is  the  most  suitable  for  this  market,  and  that  ac- 
cordingly sample  No.  1.  is  preferable  to  No.  2.  If  indeed  the 
difference  of  cost  between  the  two  qualities  be  very  trifling, 
we  should  prefer  receiving  the  whole  quantity  of  a  quality  like 
No.  1. 

'^  As  a  matter  of  guidance  to  you,  we  further  mention  that  by 
taking  your  exchange  at  28^,  we  calculate  that  our  No.  1. 
quality  would  not  stand  in  more  than  from  26«.  to  27«.  6d,  and 
No.  2.  quality  from  24«.  to  255.  6d.  per  cwt.  free  on  board  in 
Kio ;  but  as  under  the  circumstances  we  cannot  give  you  strict 
limit,  we  must  leave  it  to  your  good  judgment  to  send  us  a 
suitable  article  on  the  lowest  terms,  bearing  our  quotations  in 
mind. 

'*  For  the  costs  of  said  order,  we  have  opened  a  credit  in  your 
favour  with  our  mutual  friends,  Messrs.  Reid,  Irving,  and  Co., 
London.  In  drawing  upon  them  for  your  invoice  amount  as 
customary,  you  will  please  to  hand  them  duplicate  invoice  and  B. 
Lading,  with  order  to  insure  our  interests,  forwarding  also  the 
enclosed  letter  to  said  friends.  We  trust  that  this  mode  of  reim- 
bursement will  meet  your  approval,  as  it  is  the  only  one,  with 
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Statement 
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^Q^^'         the  exception  of  sending  specie^  (and  which^  as  the  vessel  is 

Maxwbll      first  touching  at  Table  Bay^  from  this^  would  not  offer  any 

AND  Otukrs    advantage)  we  could  have  adopted. 

Dbarb  '^  In  the  eventy  however,  of  your  having  any  objection  to 

AND  Anotheb.  attend  to  our  small  order,  please  mention  to  Messrs.  Peai«)n, 

Brown,  and  Ca,  of  your  port,  that  you  do  not  intend  shipinng 

our  portion,  as  those  gentlemen  will  receive  the  necessary  ordera 

to  ship,  in  addition  to  the  300  bags  which  they  have  to  purchase 

for  Messrs.  Fairie  and  Co.,  Graham's  Town,  an  equal  number 

for  account  of  Jamieson  and  Co. 

'*  The  other  half  of  ship's  room  will  be  taken  up  by  Mes^rs. 

Fry  and  Tennent,  agents  for  Messrs.  Maynards,  Kulin,  and  Ca 

of  this  place. 

**  We  remain,  &c 

"DeARE   &  DEIT2. 

"  We  beg  to  inclose  copy  of  an  agreement  with  Capt  Prvce 
(whom  we  know  well),  feeling  assured  that  you  will  give  every 
dispatch  to  our  small  order. 

*'  In  the  B.  Lading  might  be  inserted  freight  as  per  agree- 
ment. «  D.  &  D." 

The  letter  enclosed  the  agreement  with  Captiun  Prjce 
therein  referred  to ;  also  the  following  letter  addressed  to 
Messrs.  Reid,  Irving,  and  Company,  therein  referred  to :  — 

"  Messrs.  Reid,  Irving,  &  Co.  «  Port  Elizabeth, 

25th  May,  1847. 
*'  Oektlemek, 

*'  Having  transmitted  to  Messrs.  Maxwell,  Wright,  and  Co., 

Rio  de  Janeiro,  an  order  to  ship  for  our  account  on  board  the 

brig  *  Susan,'  Capt.  Pryce,  about  300  bags  coffee,  we  hereby 

make  free  to  open  a  credit  in  their  favour  for  the  costs  of  said 

coffee,  to  the  extent  of  650L  sterling ;  and  in  valuing  upon  you 

for  our  account  at  usual  sight,  Messrs.  Maxwell,  Wright,  and 

Co.  will  hand  you  duplicate  B.  Lading  and  invoice  of  our  parcel 

of  coffee,  and  also  order  to  cover  the  same  by  insurance  as 

customary. 

**  We  are,  &c.  &c., 

"Deake  &  Deitz." 

The  brig  *'  Susan  "  sailed  shortly  after  from  Port  Elizabeth 
to  Rio,  and  the  plaintiffs  shipped  on  board  it,  in  pursuance  of 
the  said  letter  of  the  defendaats,  300  bags  coffee  on  account  of 
the  defendants,  and  on  its  sailing  back  to  Port  Elizabeth  with 
the  coffee  and  the  rest  of  its  cargo,  the  plaintifis,  on  12th  Julj» 
1847,  wrote  to  the  defendants  and  sent  by  that  vessel  the  fol- 
lowing letter :  — 
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**  Bio  de  Janeiro, 

12  July,  1847. 


1853. 
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Maxwell 
AND  Othsrs 

V, 

Deabs 

AND  AkoTHEB 

Statement 


"  Per  *  Susan.' 
"  Messrs.  Deare  &  Deitz, 

Port  Elizabeth. 

"  Gentlemek, 

"  We  have  to  acknowledge  the  receipt  of  your  esteemed 
favour  of  25th  May,  handing  us  memorandum  of  brig  *  Susan's' 
charter-party,  and  directing  us  to  ship  on  board  of  said  vessel 
300  bags  coffee  for  your  account,  which  we  have  done,  and  en- 
closed, beg  to  hand  you  invoice  and  B.  Lading  of  same.  This 
parcel  of  coffee  is  as  near  the  quality  of  the  samples  you  sent 
as  could  be  obtained,  and  we  hope  on  arrival  it  will  turn  out 
well  and  give  you  satisfaction;  it  costs  27«.  6d,  on  board. 

*' Enclosed  also  please  find  account  current,  balancing  this 
transaction  to  a  point  by  our  draft  on  Messrs.  Beid,  Irving, 
and  Co.,  London,  for  588/.  Is.  3d.  We  have  written  said  friends 
requesting  them  to  provide  the  necessary  insurance  on  this  ship- 
ment, and  have  already  forwarded  them  the  shipping  documents 
and  your  letter. 

"  Beferring  you  to  enclosed  Brokers'  Beport  and  accom- 
panying Mercantile  Journal,  for  details  respecting  our  various 

markets, 

"  We  remaip, 

**  Your  most  obedient  servants, 

"  Maxwell,  Wright,  &  Co. 

"We  send  you  samples  of  each  lot,  as  detailed  in  invoice;  we 
cannot  purchase  coffee  here  except  in  small  parcels." 

The  letter  contained  the  usual  bill  of  lading  and  invoice. 
The  account  current  was  in  the  following  form  : 

*'  Messrs.  Deabb  &  Dbitz,  Port  Elizabeth,  Algoa  Bay,  in  account  -with  Maxwell,  Wbight,  &  Co* 

Cr. 


Dr. 


m^ 


1847 
July  10«* 


To  oar  Commission  in- 
dorsing and  negot'. 
on  R-  5.227//  226, 
2i% 


Stamps  on  Bills  .    .    . 

InToice    on    300    bags 
Coffee,  ^  Brig  "  Su- 
san," to  Port  Eliza 
bethf  as  ^  same,  this 
date , 

R* 


130     680 

5//    000 


5,091     546 


5, 227     226 


1847 
10. 


By  Draft  on  Reid,  Ir- 
ving, and  Co.,  Lon- 
don —  60  days,  for 
jff588  :  1  :  3  @  27* , 
R*- 


R 


1. 


5,  227//  226 


5,  227     226 


"  E.  E.,  Rio  de  Janeiro,  10th  July,  1847. 

"  Maxivkll,  Wbioht,  &  Co." 


AND  OTHEBf 

Dears 
▲KD  Anotheb. 
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,  ^^^^'  ,  The  plaintiffa,  on  10th  July,  1847,  drew  a  bill  of  exchmge 

Maxwiell     in  three  parts  on  Meesieurs  Reid,  Irving,  and  Company.    Tic 
following  ia  a  copy  of  one  of  the  parts :  — 

"  No.  11052.,  Exchange  for  58SL  Is.  Sd. 

Statenunt  X  "  Rio  de  Janeiro, 

^  O  10th  July,  1847. 

At  sixty  days'  i^l^  ]^  this  second  of  exchange,  (first  and 
third  not  pai^  t(^l£  oder  of  yourselves  the  sum  of  fin 
hundred  and  "^ght^i^t  ^pounds,  one  shilling,  and  three 
pence  sterlinKfor  miR^i^account,  which  place  to  the  aocoust 
of  Messrs.  Deare  am  ^i^  of  Fort  Elizabeth,  Algoa  Bay,  as 

per  advice.  S 

f^    "  Maxwell,  Wright,  &  Ca 

'*  To  Messrs.  Reid,  Irving,  &  Co.,  London* 

[Endorsed]  — 

*'  Pay  to  the  order  of  Messrs.  Baring,  Brothers,  and  Ca,  od 
account  of  Messrs.  Maxwell,  Wright,  &  Co. 

"REID,  IRVING,  &Ca 

*' BARING^  BROTHERS,  &€e: 

This  part,  together  with  the  letter  from  the  defendants  to 
Messrs.  Reid,  Irving,  and  Co.,  and  a  duplicate  invoice  and  bill 
of  lading,  the  plaintiffs  sent  to  Reid,  Irving,  and  Ca 

The  defendants^  on  the  receipt  of  the  last-mentioned  letter, 
returned  to  the  plaintiffs  the  following  reply :  — 

"  To  Messrs.  Maxwell,  Wright,  &  Co.,  "  Port  Eliabeth, 

Rio  de  Janeiro.  2l8t  August,  1847. 

**  Gentlemen, 

**  We  beg  to  acknowledge  the  receipt  of  your  favour  of  12tH 
ult,  enclosing  B.  Lading,  and  invoice  of  300  bags  of  coffee, 
shipped  for  our  account  on  board  the  *  Susan,'  the  ooet  vi 
which,  amounting  to  588Z.  Is.  3ef.,  including  all  charges,  free* 
on  board,  and  which  sum  you  mention  to  us  as  having  dnvo 
for  our  account  on  Messrs.  Reid,  Irving,  and  Ca,  London,  a: 
60  days  to  balance  this  transaction,  all  of  which  goes  in  order. 

"  We  beg  now  to  mention  to  you  that  we  are  obliged  to  yi« 
for  the  attention  you  bestowed  on  this  small  order,  the  execu- 
tion of  which  has  given  us  every  satisfaction. 

"  We  offered  to  the  captain  of  the  *  Susan '  another  chsrtcr 
from  Rio  to  this  @  3/.  I5s.  which  he  refused,  thinking  to  do 
better  in  Table  Bay. 

'^  Trusting  that  we  shall  by-and-bye  be  enabled  to  get  another 
suitable  craft  on  more  moderate  terms  to  proceed  to  your  port. 

"  We  remain,  gentlemen,  &c., 

«  Deare  &  DEirz.' 
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1853. 


SitOMtW^ttktt 


On  28th  August,  18479  Reid,  Irving,  and  Companj,  who  for 

some  years  had  been  agents  of  plaintiffs  and  of  defendants  re-  Maxweix 

spectively,  received  the  said  draft  on  them.     They  marked  the  ^^  ^  "*** 

bill  as  accepted,  but  as  the  bill  was  in  their  own  possession  they  Dsarb 

AMP  JLnoiBSBa 

did  not  go  through  the  form  of  signing  it,  it  being  made  payable 
to  themselves.     On  its  arriving  at  maturity,  however,  they  for- 
mally accepted  it  by  signing  the  name  of  their  firm  across  it. 
It  was  endorsed  by  Beid,  Irving,  and  Company,  on  30th  Octo- 
ber, 1847,  when  Baring,  Brothers,  and  Company,  on  the  part 
of  the  plaintiffs,  demanded  the  bills  and  securities  in  the  pos- 
session of  Beid,  Irving,  and  Company  belonging  to  the  plain- 
tifFd.     Beid,  Irving,  and  Company  stopped  payment  on  17  th 
September,  1847,  and  became  insolvent.     In  one  of  the  books 
of  Beid,  Irving,  and  Company,  purporting  to  contain  the  account 
current  between  them  and  the  defendants,  the  latter  were  de- 
bited on  28th  August,  1847,  for  the  bill  as  due  on  30th  October, 
1847.     At  no  time  prior  to  their  suspension  of  payment,  had 
Reid,  Irving,  and  Company  sufficient  assets  to  cover  their  liabi- 
lities for  the  defendants,  including  the  said  bill.     In  a  book  of 
Reid,  Irving,  and  Company,  purporting  to  contain  the  account 
current  between  them  and  the  plaintiffs,  made  up  to  the  17th 
day  of  September,  1847,  the  following  entry  appears  under 
date  of  28th  August,  1847,  to  the  credit  of  the  plaintiffs: 
"Aug.  28th,  by  bill  on  Beid,  Irving,  &  Co.,  588£'1j.  3^."  and  in 
the  days  and  interest  columns  respectively,  on  the  same  side  of 
the  account,  appear  the  following  entries,  "43/.,''  **3l  &5.  3dL ; " 
but  the  total  of  the  interest  there,  viz.,  864/.  12s,  3d.,  is  cor- 
rect, excluding  the  3/.  9^.  Sd. ;  and  on  the  other,  being  the 
debtor  side  of  their  account,  in  the  days  and  interest  columns  re- 
spectively, appear  the  following  entries:  **Di8.@  Cr.  3/.9«.3rf.," 
which  is  the  amount  of  forty-three  days  interest,  at  five  per 
cent  on  588/.  Is,  3d.,  those  being  the  number  of  days  inter- 
vening between  the  17  th  September  and  the  30th  October, 
when  the  bill  became  due.     The  plaintiffs  were  creditors  of 
Beid,  Irving,  and  Company,  at  the  time  of  the  said  stoppage. 

The  bill  was  duly  presented  for  payment,  and  protested  for 
non-payment  on  30lli  October,  1847.  On  hearing  of  the  stop- 
page of  Beid,  Irving,  and  Company,  the  plaintiffs  applied  to 
the  defendants,  but  had  not  been  paid  the  price  of  the  coffee. 

The  appellants  at  the  trial  tendered  evidence  for  the  pui-pose 
of  showing  that  the  entry  made  by  Beid,  Irving,  and  Company, 
to  the  credit  of  them,  the  plaintiffs,  was  in  mercantile  under- 
standing conditional  on  the  payment  of  the  bill  of  exchange 
when  due  in  October,  and  they  also  tendered  mercantile  evi- 
dence in  explanation  of  the  intention  of  the  parties. 
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,  ^^^'  ^  The  above  evidence  was,  however,  rejected  bj  the  Court 

Maxweix  The  cause  came  on  for  trial  in  the  Court  below,  and  hafrng 

AND  Othkbs  taken  time  to  consider  their  judgment,  it  was  pronounced  by  Sir 

Deabe    "  John  Wylde  C.  J.,  on  the  26th  June,  1851,  in  favour  of  the 

AUD  Akothicb.  respondents. 

The  judgment  and  the  grounds  thereof  are  below,  (a) 


Statement, 


(a)  The  unanimous  judgment  of 
tbe  Court  was  for  the  defendants, 
with  costs,  upon  the  following 
grounds :  — 

1.  That  this  case  bore  no  analogy 
to  that  in  which  a  bill  is  given  by 
the  purchaser  of  goods  which  is  ac- 
cepted on  presentment,  and  subse- 
quently dishonoured,  in  consequence 
of  the  failure  of  the  acceptor. 

2.  That  the  plaintiffs  in  this  case 
appeared  to  have  agreed  to  execute 
the  order  in  question  upon  the  terms 

{iroposed  by  the  defendants  in  their 
etter  of  the  25  th  May,  1847,  and  to 
accept,  in  satbfaction  of  their  de- 
mand, the  credit  which  was  opened 
in  their  favour  for  the  amount  of  it 
by  the  defendants  with  Messrs.  Reid, 
Irving,  and  Company,  of  London, 
who  were  the  agents  of  both  parties 
in  the  transaction. 

3.  That  such  credit,  when  so 
opened,  was  to  be  regarded  as  so 
much  money  set  apart  by  the  de- 
fendants from  their  other  funds,  and 
placed  at  the  immediate  disposal  of 
the  plaintiffs,  of  which  the  defendants 
could  no  longer  avail  themselves  for 
the  purposes  of  trade,  and  which 
was  therefore  as  entirely  at  the  risk 
of  the  plaintiffs  as  any  other  money 
which  they  had  in  the  hands  of  the 
agents  at  tbe  time  of  the  bankruptcy. 

4.  That  the  plaintifis,  having  exe- 
cuted the  order  upon  the  faith  of 
such  credit,  were  at  liberty  to  ap- 
propriate the  amount  of  the  cost  of 
such  order  immediately  after  such 
credit  was  opened ;  and  as  they 
drew  for  such  amount  upon  and  in 
favour  of  Messieurs  Reid,  Irving, 
and  Company,  who  were  their  own 
agents  as  well  as  their  pavmasters 
under  the  contract,  and  their  bill 
was  duly  honoured  and  passed  to 
their  credit  and  to  the  debit  of 
the  defendants,  in  the  books  and 
accounts  of  the  house  on  the  day  on 
which  it  was  received  in  London, 
the  credit  in  favour  of  the  plaintiffs 
was  thus  effectually  opened  in  ful- 
filment of  the  engagement  of  the 
defendants,  and  the  amount  of  the 
costs  of  such  order  thus  virtually 
appropriated  by  the  plaintiffs  under 
such  credit. 


5.  That  Messieurs  Reid,  Inriii|, 
and  Company,  being  the  agenU  d 
both  parties,  and  at  once  the  drawers 
and  payees  of  the  bill,  having  thos 
treated  it  as  payable  on  presentoKCn 
according  to  the  view  which  tb^r 
would  seem  to  have  taken  of  tbe 
real  nature  of  the  transaction,  woaU, 
if  they  had  not  become  insolreot. 
have  doubtless  afterwards  arrxD^i 
the  matter  by  discount  in  the  settle- 
ment of  their  accounts  with  the: 
respective  principals. 

6.  That  as  the  plaintifi  were  m 
restrained  by  the  terms  of  tbe  coo- 
tract,  from  drawing  for  the  costs  of 
the  shipment  by  a  bill  payable  oa 
presentment,  and  would,  if  thej  ^ 
BO  drawn,  have  doubtless  reai^ 
their  demand  they  had  as  agv!i5t 
the  defendants,  whose  liabOitT  ^ 
the  contract  they  had  no  right  t<^> 
protract,  incautiously  incurred  m 
unnecessary  hazard  by  drawing,  s^ 
tliey  did,  at  sixty  days  titer  si^U 
and  ought,  therefore,  in  point  of 
equity,  to  bear  the  loss  which  bsd 
arisen  from  the  intermediate  faOare 
of  the  house.  (See  Bolton  r.Riciani, 
6  T.  R.  139.,  1  Esp.  106.;  Eg^i  ^ 
EOis,  4  Ring.  112.;  Bodenham  ind 
PhUUps  V.  Pureluue,  2  Bar.  &  Aid.  39. 
Hotroyd  J.  Wade  v.  WiUom,  1  Esst, 
195. ;  3  Burges*  Col.  Law,  795.) 

The  plaintiffs  tendered  cTideDce 
for  the  purpose  of  showing  that  **tbe 
entry  of  the  28th  of  August,  to  tk 
credit  of  the  plaintifi,  and  the  debit 
of  the  defendant,  was  conditional  qd 
the  payment  of  the  bill  when  due  in 
October,  and  that  in  fact  it  was  the 
practice  of  some  houses  to  miie 
such  entries  on  the  dajs  of  accept- 
ance for  the  sake  of  convenience; 
whereas  others  did   not  credit  t* 
debit    bills    until    after   pavmeiit. 
They  also  tendered  menjantile  en- 
dence  in  explanation  of  the  intentsoo 
of  the  parties. 

But  the  Court  having  taken  a  dis- 
tinct view  of  the  nature  and  lesil 
construction  of  Uie  special  contrac: 
in  question,  upon  the  Ace  of  a  |ar- 
ticiuar  correspondence,  in  which  the 
intention  of  the  parties  was  unam- 
biguously expres^,  and  looking  at 
the  ostensible  acts  of  tbe  agents  i  a 
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Sir  F.  Tlusiger  Q  .C.  and  Mr.  Cowling  Q.  C,  for  the  appel-      ,  ^^^^'  . 
lants,  contended  that  no  authority  had  been  given,  express  or      Maxwsll 
implied,  by  Maxwell  and  Co.,  1o  adopt  the  eirtry  to  the  credit  of    ^^  Othbbs 
their  account  in  the  books  of  Reid,  Irving,  anclCo.;  that  the        Dearc 
cise  was  simply  that  of  a  vendor  of  goods  receiving  from  the  ^^  Ahotheb. 
purchaser  an  acceptance  of  a  third  party,  which  turned  out  un-  ^"^  * 

productive,  without  any  default  of  the  vendor,  and  that  what 
had  taken  place  did  not  amount  to  a  payment  or  satisfaction  of 
the  debt ;  that  no  money  in  the  hands  of  Beid,  Irving,  and  Co., 
had  ever  been  at  the  disposal  of  Maxwell  and  Co. ;  that  the 
original  liability  to  pay  the  debt  by  the  purchaser  revived  im- 
mediately on  the  bill  of  exchange  proving  unproductive.  Thty 
commented  on  Bolton  v.  Richard  (a),  and  Bodenham  v.  Pwr- 
chcue  (b\  relied  on  by  the  Court  below ;  and  cited  Exparte 
Blackburn  (c),  Taylor  v.  Briggs.  (d) 

Mr.  Bramwell  Q.  C.  and  Mr.  Phipson,  in  support  of  the 
judgment  below,  argued  that  the  intention  of  the  parties  was  to 
be  sought  in  the  correspondence  set  forth,  and  that  instead  of  a 
remittance  being  made  in  B\yecie,  a  mode  of  payment  the  nearest 
to  a  cash  payment  was  to  be  adopted  by  both  parties,  viz.,  the 
credit  opened  with  their  mutual  agents,  which  was  to  be  taken 
as  a  satisfaction  of  the  demand.  That  such  a  credit  was  in  fact 
opened  and  acted  upon,  and  the  entries  in  the  books  of  Reid, 
Irving,  and  Co.,  operated  as  a  payment  of  the  amount  of  the 
goods  sold*  That  the  entry  to  the  credit  of  the  vendors  was 
not  entered  as  it  is  technically  called  ^*  short,"  as  with  bankers, 
but  that  merchants,  on  receiving  remittances  by  bills  of  ex- 
change, would  consider  their  amounts  as  assets  of  the  party 
whose  account  was  credited  with  such  bills  of  exchange. 

[Lord  Chief  Justice  Common  Fleas,  If  the  bill  so  received 
is  a  good  bill,  and  is  productive,  no  doubt  the  amount  would 
then  be  assets  in  the  hands  of  the  agent  but  not  until  it  Is 
productive.] 

Mr.  MramwelL      The  amount  having  been  carried  to  the 

wliom  the  bill  was  drawn,  in  as  far  Company,  Burn,   1216.;    Oabay  v. 

M  ther  stood  connected  with  that  Loyd,  3  B.  &  C.  793. ;   Palmer  v. 

special  contract,  without  deciding  as  Blackburn,  1  Bing.  03. ;   Seyerg  v. 

'*  to  the  effect  which  ought,  in  ordi-  Bridge,  Doug,  509. ;  Yates  v.  Byrw, 

nary  transactions  between  principal  6  Taunt.  446. ;  Crosn  v,  Eglin,  2  B. 

and  agent,  to  be  riven  to  tlje  mere  &  Ad.  106. ;  Anderson  v.  Pitcher,  2 

debiting  and   crediting   of  bills  in  B.  &  P.   168.;   Bodgson  y.  Dames, 

account   before    they   are   actually  2  Camp.  531. 

due,"  considered  that  the  evidence  (Signed)          John  A\'^tldb, 

which  the  plaintifis  proposed  to  ad-  Chambers,           Wbi.  Musgbavb, 

(luce  as  to  th€  usage  and  opinion  of  26th  June,  1851.     T.  11.  Bowles. 

the  merchants  of  this  coJony,  was,  (a)  6  T.  R.  139. 

under  the  circumstances  ot  this  case,  (bS  2  Bar.  &  Ad.  39. 

irrelevant  and  inadmissible  in  point  (c)  10  Yes.  206. 

f^f  law,  and  rejected  it  accordingly.  (d)  Mood.  &  Mai.  N.  P.  C.  28. 

Sec  Edie  and  Another  v.  East  India  and  note  there. 

C.  L.— VOL.  I.                               3  F 
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«      credit  of  the  vendors,  they  might  have  drawn  as  agunst  that 
Maxwell      credit;  but  after  the  purchasers'  account  had  been  debited  with 
„  the  same  sum,  the  purchasers  could  not  have  drawn  against 

I>BABE        that  sum. 
MOTHBB.       rpj^^^  ^.^^j   HwrmeT  V.   Steel  (a),    Bolton  v.    lUelutrd  (*> 
Bodenham  v*  Purchase,  (c) 
Sir  F.  Thesiger  in  reply. 

Jitd^mau.  LoBD  Chi£F  JUSTICE  CoMMON  Pleas.     The  jadgment  of 

the  Court  below  ought  to  be  reversed.     The  case  is  narrowed 
to  the  construction  to  be  put  upon  the  letter  of  the  25th  Mar, 
1847.     If  the  appellants  had  agreed  to  have  accepted  the  credit 
of  Beid,  Irving,  and  Co.,  they  would  have  had  no  case^but  the? 
never  did  accept  it.     The  Judges  of  the  Court  below  seem  to  have 
considered  that  the  credit  being  entered  in  the  books  of  the  mu- 
tual agents,  therefore  the  vendors  had  a  right  to  draw  as  agaiost 
that  credit,  and  that  by  reason  of  the  laches  of  the  vendors  for 
sixty  days,  the  time  of  running  of  the  bill  of  exchange,  the 
plaintiffs  had  lost  their  remedy.      [His  Lordship    here  read 
the  reasons  of  the  Judges  in  the  Court  below].      The  Court 
must  be  considered  to  have  been  mistaken  in  that  view  of  the 
case,  in  treating  the  crecUt  as  an  immediate  payment,  and  there- 
fore that  the  vendors   were  bound  to  take  upon   themselves 
the  risk  of  their  agents'  ^insolvency.     Their  Lordships  couM 
not  agree  with  the  Court  below,  that  by  means  of  the  entry 
of  this  credit,  the  acceptance  of  the  drawees  of  the  bill  wa« 
to  be   taken  as  a  payment.      They  consider  it  quite  plain, 
looking  at  the  correspondence,  that  the  object  was  to  substitute 
a  bill  of  exchange  for  a  cash  payment  as  a  mode  of  payment ; 
but  only  to  be  considered  so  if  the  bill  was  duly  honoured  at 
maturity,  whereby  the  agents  would  have  realised  funds  in  their 
hands  belonging  to  their  employers  (the  vendors).     Although 
Reid  and  Co.  had  entered  the  amount  of  the  bill  of  exchange 
in  their  books,  they  had  no  right  to  do  so  as  a  present  payment 
without  the  concurrence  of  the  parties  to  whom  it  beloi^ed. 
They  should  only  have  done  so  if  honoured  at  maturity.      The 
result  therefore  was,  to  reverse  the  judgment  of  the  Court  below, 
and  declare  that  the  judgment  ought  to  have  been  entered  fur 
the  plaintiffs  (the  present  appellants),  for  the  sum  of  588L  !<.  ZdL, 
and  charges  and  interest  from  the  30th  October,  1847,  accordii^ 
to  the  Dutch  law,  with  all  costs  of  suit  in  the  Court  below.    Xo 
costs  of  the  appeal. 

Solicitors,  Gregory ^  Faulkner^  If  Co. ;  Baxter,  Rose,  ^  Nortvm, 

(a)  4  Exch.  Rep.  1.  (6)  6  T.  R.  139.,  S.C.;  1  Esd.  106. 

(c)  2  Bar.  &  ^  d.  39. 


This 


as 
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REID  I?.  FAIRBANKS,  (a)  ' — ^ — ' 

Coram  JerVIS    C.  J.,    MaULE  J.,     CreSSWELL  J.,     and  Common 

TaLFOURD  J.  Pi-SAB. 

June  6, 

was  an  action  of  trover  to  recover  the  value  of  a  ship  Although,  in 
with  her  boats,  tackle,  sails,  furniture,  stores,  and  appurtenances,  Sy^hatte?!;! 
laying  as  special  damage  the  loss  of  the  freight  on  a  certain  *  «^»>P  oj  ot^«' 
voyage.     The  defendants  pleaded  not  guilty,  and  a  traverse  of  dered tobe"^' 
the  pluntiflTs  property. "  °^de,  the  pro- 

Dertv  does  not 

The  cause  came  on  for  trial  at  the  Guildhall  sittings  after  rest  in  the  em- 
Michaelmas  Term,   1852,  when,   by  consent,   a  verdict  was  ^^^''^'j-^™" 
found  for  the  plaintiffs,  subject  to  the  opinion   of  the  Court  chaser  until  it 
upon  the  following  case.     The  pleadings  were  to  be  referred  to  appr^mtedl 
by  either  party  as  part  of  the  case.  and  accepted, 

there  maj  be 
Case,  a  contract  for 

jfg  niifcliase 

The  plaintiffs,  from  the  beginning  of  the  year  1845,  were  when  it  is 
and  are  merchants,  residing   and   established  at  Glasgow,  in  ^^J™*y®" 
North  Britain,  using  the  style  and  firm  of  John  Stewart  and  not  only  be  a 

Company.  contract  for  it 

*^     /  in  Its  present 

The  defendants  during  the  same  time  were  and  are  mer-  and  incomplete, 
chants  residing  and  established  at  Halifax,  in  Nova  Scotia,  future  and 
using  the  style  and  firm  of  Fairbanks  and  Allisons.  finished  condi- 

"  •'  tion;  and 

if  it  provide,  in 
(a)  Reported  by  W.  F.  Finlaaon,  Esq.  such  case, 

for  its  comple- 
tion, while  it  18  a  sale  of  the  incomplete  chattel,  the  property  in  the  chattel  will  vest  in  the  purchaser 
jn  its  present  state:  the  materials  added  or  appropriated  to  it  will  also  vest  in  him  ;  and  when  it 
is  completed,  the  entire  property  will  be  in  him. 

If  there  be  a  bill  of  sale  of  a  vessel  in  an  unfinished  state,  and  all  materials,  &c.,  as  a  security 
for  past  and  further  advances,  with  a  contract  on  the  part  of  the  builder  to  complete  it  for  the  pur- 
chaser, and  on  the  part  of  the  latter  to  pay  the  remainder  of  the  price  by  stipulated  instalments, 
the  property  passes  to  the  purchaser  in  its  present  state,  and,  upon  completion,  the  whole  vests  in 
him.  In  the  case  of  a  vessel  within  the  Registration  Acts,  the  property  might  be  conveyed  under 
such  circumstances,  independently  of  the  registry ;  but  a  certificate  of  registry  in  the  name  of  a 
party  as  owner,  will  be  of  itself  evidence  of  an  appropriation  to  him  by  the  builder ;  and,  if  with 
the  i)rivity  of  snch  party,  evidence  of  an  appropriation  by  him.  A  subsequent  registration  and 
appropriation  by  another,  coupled  with  a  bill  of  sale  to  him,  accompanied  by  possession,  will 
l)e  a  conversion.  The  measure  of  damage  in  such  a  case  will  be  its  value  at  that  time ;  and  if  it 
be  then  incomplete,  the  value  when  complete,  less  the  cost  of  completion.  Although  special  damage 
is  recoverable  in  trover,  the  plaintiff  cannot  recover,  with  the  value,  the  amount  of  earnings  of 
the  chattel  after  conversion. 

The  plaintiffs,  in  1848,  took  an  assignment  to  them  of  a  vessel  (then  in  an  unfinished  state)  from 
the  builder,  as  a  security  for  past  and  future  advances  upon  it,  he  contracting  to  complete  it  by 
1st  of  May,  1852,  and  they  to  pay  a  certain  sum  by  instalments  at  successive  stages  of  its  progress  ; 
and  the  assignment  included  all  materials,  &c  then  provided  or  to  be  provided  for  the  vessel.  The 
bailder  had  it  registered  in  their  names  as  owners.  On  the  29th  of  March,  1649,  the  builder 
assigned  it  to  the  defendants  (still  incomplete),  cancelled  the  registration,  and  had  it  registered  in 
Me/r  names  as  owners.  They  completed  and  launched  it,  and  loaded  it  to. this  country,  where  it 
▼as  demanded  bv  the  plainti^,  and  refused.  In  an  action  of  trover,  pleas,  not  guilty,  and  not 
possessed,  —  Hew,  1.  That  the  property  passed  to  the  plaintiffs  by  the  bill  of  sale  and  the  con« 
tract,  and  was  theirs  at  the  time  of  the  assignment  to  the  defendants.  2.  That  this  assignment 
and  the  transfer  of  possession  to  them  constituted  a  conversion.  3.  That  they  were  liable  to  the 
plaintiffs  for  the  full  value  of  the  vessel  when  completed,  less  the  cost  of  completion.  4.  That 
they  were  not  liable  for  the  earnings  of  the  vessel  on  the  voyage  home,  although  laid  as  special 
damage. 
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And  Alexander  Russell,  hereinafter-mentioned,  was  and  Is  a 
Reid         shipbuilder,  master  blacksmith,  and  storeseller  at  Pictoa,  in 
FairaLwes.     Nova  Scotia.     Of  these  parties,  all  are  British  subjects. 

Alexander  Russell  was,  from  the  year  1845,  in  correspond- 
ence with  the  plaintiffs,  and  had  occasionally  from  time  to 
time  advances  from  them,  and  occasionally  had  received  from 
them  shipments  of  goods  suitable  to  a  dry  goods  store,  and  to 
the  outfit  of  vessels;  by  which  he  had  been  enabled,  with  the 
aid  of  his  own  resources,  to  build  his  ships,  and  he  had  built  at 
Pictou,  and  had  consigned  several  ships,  when  built  and  com- 
plete, to  the  plaintiffs  at  Glasgow,  as  his  agents,  for  sale. 

Five  ships  had  been  thus  built,  consigned  to  and  sold  io 
Glasgow  by  the  plaintiffs,  acting  as  agents,  and  on  behalf  of 
Mr.  Russell,  previously  to  1847. 

Some  of  those  ships,  when  built  and  completed  for  sea,  had 
been  registered  by  Alexander  Russell,  at  Pictou,  in  his  own 
name,  and  powers  of  attorney  had  been  sent  by  him  to  the 
plaintiffs,  under  which  those  ships  were  sold  by  the  plaintiffs  on 
arrival  in  Scotland,  on  account  of  Alexander  Russell ;  one  of 
the  ships  called  the  ''Mary  Ann  Stewart"  (the  last  that  arrived), 
was  sent  to  Leith,  in  Scotland,  under  a  license  granted  by  the 
collector  of  customs  at  Pictou,  under  a  builder's  certificate,  by 
Russell,  which  certificate  therein  stated  the  plaintiffs  to  be 
owners. 

This  ship,  on  her  arrival,  was,  by  the  plaintiffs  as  ownere, 
assigned  to  the  purchasers. 

The  net  proceeds  of  each  ship,  including  the  *'  Mary  Ann 
Stewart,**  as  well  as  the  net  freight  earned  by  each,  were  in  due 
course  credited  to  Alexander  Russell  by  the  plaintiffs,  in  the 
accounts  between  them. 

On  the  result  of  these  transactions,  Alexander  Russell  was 
indebted  to  the  plaintiffs  at  the  end  of  1846. 

In  1847  Mr.  Russell  made  known  to  the  plaintiffs  his  desire 

to  build  another  vessel,  and  the  following  correspondence  passed 

between  the  parties : — 

Mr.  Reid,  one        **  I  ^nfi  Still  of  the  same  opinion,  and  think  that  your  new 

SfiiliJiriSd*^   vessel,  of  from  500  to  600  tons,  substantially  got  up  and  well 

January,  1847.  found,   and  energetically  managed,   could  be    made  to    pay, 

although  I  do  not  profess  to  have*  much  knowledge  in  seafaring 
business.     It  would  be  a  business  much  more  easy  to  mans^, 
and  which  one  would  better  understand  what  they  are  d<ttngf 
than  in  building  and  selling." 
RuEBelito  "If  you    are  still   willing,  I  can  in  all  June»  1848,  have 

February,i847.  ^"®  ^^  ^^®  "^^"^^  s'^®  *"^  model  as  the  draft  sent  by  you  built, 

which  will  be  plenty  in  time  to  make  two  trips  that  season." 
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"  Afl  to  a  new  vessel  to  be  regularly  in  the  timber  trade  I      .  ^^^^'  , 
think  a  small  company  could  be  formed  to  cany  on  such  a         Rezd 
business  respectably   and  profitably.     I  have  been  in  corre-     faibbankb. 
spondence  with  a  friend  who  I  think  will  join  us,  and  will  write  p,  .  _ 
you  particulars  again.     I  herewith  enclose  you  drawings  and  Rosaell  i7th 
scale  of  materials  which  I  would  recommend  for  the  new  ship."    ^^^  *®*'' 

At  the  end  of  1847,  Russell  was  indebted  to  the  plaintiffs, 
upon  balance  of  account,  in  the  sum  of  1885/.  lOs.  They  sent 
him  the  account  showing  this  balance  on  the  26th  day  of  Feb. 
1848^  and  he  received  the  account  in  due  course  of  post.  They 
wrote  thus : 

'^  We  duly  received  yours  of  20th  April,  and  have  since  ac^  Pbintifi  to 
cepted  your  draft  on  us  for  100/.  We  certainly  did  not  expect  Sl^iMS?^ 
you  to  draw  on  us  so  soon,  and  we  must  decline  accepting 
now  at  present,  until  the  ship  is  far  advanced.  We  would  not 
be  doing  ourselves  justice  if  we  did  not  adopt  this  course.  We 
have  not  got  a  fraction  from  you  for  a  length  of  time,  and  we 
really  cannot  afford  to  have  so  much  capital  locked  up  as  we 
have  in  Fictou."     He  replied  to  this  as  follows : 

*'  I  duly  received  your  esteemed  favour  of  the  25th  May,  and  Russell  to 
have  carefully  noted  its  contents,  which  I  am  sorry  to  acknow-  j^^  X848.  ° 
ledge  are  but  too  correct.  However,  I  look  forward  to  better 
times,  which,  with  your  assistance,  are  in  prospect.  Injustice 
to  yourselves  you  wish  to  be  secure,  and  I  assure  you  my  every 
wish  is  to  make  you  so,  I  enclose  you  a  bill  of  sale  of  the 
ship  now  building  for  you  according  to  your  draft,  and  expect  to 
have  her  finished  in  good  time  to  send  home  to  you  this  season. 
You  must  be  aware  that  such  a  ship  cannot  be  built  and  got 
ready  for  sea  without  a  great  deal  of  money." 

'^  I,  Alexander  Russell,  &c.  Whereas  James  Beid  and  James  Biu  of  sale, 
Stewart,  of  the  city  of  Glasgow,  in  Scotland,  merchants,  have  20th  June, 
made  some  advances  to  me,  and  have  agreed  to  make  such  further 
advances  as  I  may  require  to  build,  launch,  Sfc,  a  certain  ship,  ^c. 
Now  these  presents  witness  that  in  consideration  of  the 
premises,  &c.,  and  for  the  security  and  repayment  of  all  such 
sum  or  sums  of  money  as  they,  the  said  James  Reid  and  James 
Stewart,  have  already  advanced,  or  may  hereafter  advance,  to  aid 
and  assist  me  to  complete  and  finish  the  said  vessel,  I,  the  said 
Alexander  Russell,  have  granted,  bargained,  sold,  assigned,  trans- 
ferred, and  set  over,  and  by  these  presents  do  grant,  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  James  Reid  and 
James  Stewart,  a  certain  ship  or  vessel  now  in  course  of  progress 
of  building  by  me,  the  said  Alexander  Russell,  in  the  ship-yard 
at  present  used  and  occupied  by  me,  &c.,  to  be  of  the  burthen 
of  700  tons ;  and  all  the  masts,  Sfc,  which  may  belong  to  or  ap* 
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20th  Jane, 
1848. 


Plaintifls  to 
Rassell,  26th 
September, 
1848. 


pertain  to  the  said  ship  or  vessel  w/un  completed  and  readt/for 
sea ;  together  with  one  long  boat,  of  twenty^four  feet  keel^ 
one  skift  boat,  of  twenty  feet  keel,  and  one  gig  boat  of  mneteen 
feet  keel,  belonging  to,  and  to  be  used  in  connection  witb  the 
said  ship  or  vessel  when  completed  ;  and  also  600  tons  of  timber^ 
now  in  my  possession,  to  bnild,JiniAy  and  complete  the  said  skip 
or  vessel     To  have  and  to  hold  the  said  ship  or  vessel,  with 
the  appurtenances,  tc^ether  with  the  said  boats,  and  timte, 
and  the  said  other  goods  and  chattels,  to  the  said  James  R^ 
and  James  Stewart,  their  executors,  &c.,  to  their  absolute  u^e 
and  benefit  and  behoof  for  ever,  when  the  said  ship  or  vesstl 
shall  be  complete  and  Jinished,  in  as  fuU,  ample,  and  perfect  a 
manner  as  if  the  said  ship  or  vessel  were  ready  for  sea  and  ready 
to  be  delivered  to  the  said  James  Beid  and  James  Stewart  at 
the  time  of  executing  these  presents.     And  I,  the  said  Alex- 
ander Bussell,  do  hereby  for  myself,  &c«,  covenant  and  agree 
to  and  with  the  said  James  Beid  and  James  Stewart,  that  when 
the  said  ship  or  vessel  shall  be  sufficiently  advanced  to  be  inea- 
sured,   and   her  burthen  ascertained,    I,   the  said  Alexasdei 
Bussell,  shall  and  will  cause  her  to  be  registered,  and  an  io- 
dorsement  made  on  the  certificate  of  registry  as  by  law  required^ 
in  the  name  and  for  the  sole  use  and  benefit  of  the  said  James 
Beid  and  James  Stewart.     This  20th  day  of  June,  in  the  year 
of  our  Lord,  1848.     Signed,  sealed,  and  delivered,  &&" 

The  said  Alexander  Bussell  began  building  the  said  ship 
about  the  1st  April,  1848,  and  on  the  20th  Jane,  1848,  the 
ship  had  her  stern  and  stem  frame  made  and  bolted  to  the  keel, 
the  floor  timbers  were  fastened  to  the  keel,  two  planks  were 
fastened  outside  on  the  heads  of  the  floors  on  each  side,  parts 
of  her  frames  were  ready  for  setting  up,  and  a  oonsiderable 
quantity  of  timber  and  planks  were  then  in  the  ship-yard,  ready 
for  the  said  ship*  On  the  26th  September  the  plaintiflb  wrote 
thus: 

<c  We  wish  you  to  be  guided  by  Captain  M^Kenzie  in  all  mat- 
ters connected  with  the  building  and  fitting  of  the  new  Tessel, 
the  amount  not  to  exceed  that  mentioned  in»your  letter  of  22nd 
June,  it  being  understood  the  cash  advanced,  and  to  be  advanced, 
shall  be  applied  exclusively  for  the  use  of  the  new  vessel  you 
are  now  building  for  us,  as  described  in  bill  of  sale,  dated  20th 
June,  1848." 

A  written  paper  was  afterwards  prepared  at  Pictou>  which  was 

signed  by  Bussell,  and  sent  to  the  plaintiffi,  and  is  as  follows:" 

**  It  is  hereby  agreed,  by  and  between  Alexander  Bussell,  of 

the  town  of  Pictou,  merchant,  of  the  one  part,  and  James 

Beid  and  James  Stewart,  of  Glasgow,  Great  Britiun,  as  fol- 
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lows:  The  said  Alexander  Russell,  for  the  consideration  herein-         l^^3- 

*      _      * 

after  mentioned,  agrees  to  complete  and  finish,  in  a  substantial         n^u^ 
and  workmanlike  manner  that  new  vessel  now  on  the  stocks  by     _     ^' 
the  said  James  Reid  and  James  Stewart,  and  in  course  of  con-  ^^^^  October 
struction  by  the  said  Alexander  Russell,  at  Pictou,  as  also  to  1848. 
6nish  and  complete  and  equip  the  said  vessel,  hull,  rigging,  R^elUnd 
masts,  spars,  and  everything  necessary  for  making  said  vessel  plalntt&. 
fit  and  ready  for  sea,  by  the  1st  of  May  next,  for  which  the 
said  James  Reid  and  James  Stewart  agree  to  pay  and  advance 
to  the  said  Alexander  Russell  the  sum  of  5502.  by  the  following 
instalments,  and  in  manner  following ;  that  ia  to  say,  1502.  cur- 
rency when  the  decks,  covering  boards,  and  water  way  are  laid, 
and  the  hatch,  combings,  and  rails  of  the  said  vessel  are  com- 
pleted and  finished,  provided  that  the  other  necessary  and  usual 
work  and  finishing  of  ships  shall  be  proportionally  carried  on 
and  completed  on  the  said  vessel.      Also,  the  sum  of  120/. 
when  the  lower  beams,  knees,  ceilings,  clamps,  pointers,   and 
breast-hooks  shall  be  all  fastened  and  completed.     Also,  the 
sum  of  120/.  when  the  said  vessel  shall  be  drove  off,  and  bul- 
warks dressed,  and  all  dressed  outside.     And  also,  the  sum  of 
160/.  when  the  said  vessel  shall  be  caulked  and  tarred,  and 
finishing  with  two  coats  of  paint,  with  boats  complete,  and 
spars  all  complete,  and  ready  for  rigging.     In  witness  whereof 
the  parties   have  hereunto  set  their  hands,  this  21st  day  of 
October,  1848." 

In  the  month  of  December,  and  before  the  22nd  of  December, 
1848,  Alexander  Russell  signed  and  delivered  in  to  William 
Robertson,  as  the  comptroller  of  customs  at  Pictou,  a  certain 
paper,  which  was  as  follows: — 

"  Port  of  Pictou,  Nova  Scotia. 

"  I,  Alexander  Russell,  do  hereby  certify  that  the  ship  *  La-  Builder's  certi* 
vinia,'  was  built  by  me  at  Pictou,  in  this  province,  in  the  year  tiSlon.^'  "^^  "* 
one  thousand  eight  hundred  and  forty-nine.  Her  dimensions 
are  as  follow,  viz.,  her  length  from  the  inner  parts  of  the  main 
stem  to  the  fore  part  of  the  stern  post  aloft  is  134-{\j  feet;  her 
breadth  in  midships  is  28y^^  feet;  her  depth  in  hold  is  29y^^ 
feet ;  and  admeasuring  652|f  ^§  tons;  that  she  is  square  stemed, 
carvel  built  ship,  no  galleries,  and  a  female  figure-head ;  and  that 
/  built  the  said  vessel  for  James  Reid  and  James  Stewart,  of  the 
firm  of  John  Stewart  and  Company,  of  Glasgow." 

On  the  30th  January,  1849,  the  above-mentioned  paper  was 

altered,  as  far  as  regards  the  date,  which  was  then  made  to  be 

of  the  30th  January,  1849,  by  Russell,  with  the  consent  of 

M'Kenzie,    and  also  of  the  comptroller  of  customs,  in  whose 

possession  it  was.     And  on  the  same  30th  day  of  January,  18499 
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.  ^^^^'  .     the  said  Alexander  Russell  made  declarations  before  the  saiJ 

RsiD         comptroller  as  follow^   which  were  deposited  with  the  stid 

Fai^a«..    comptroUer:— 

Declaration  "  ^»  Alexander  Russell,  of  Pictou,  in  this  province  of  Nora 

8(ith  January,    Scolia,  on  the  part  of  the  owners,  do  hereby  declare  that  the 

vessel  mentioned  in  the  certificate  is  called  the  '  Lavinia,*  ami 
the  same  which  is  so  described  by  the  builders  as  above. 

(Signed)  ^*  Alexr.  Russell. 

**  Declared  before  me,  at  the  Custom-house,  in  the  port  of 
Pictou,  this  30th  day  of  January,  1849. 

(Signed)  "  Wm.  Robertson,  ComptroUer." 

Declaration  of       w  J^  Alexander  Russell,  of  Pictou,  in  the  province  of  XoTa 
sothJan.  1S49.   Scotia,  merchant,  agent  for  James  Reid  and  James  Stetcarty 

trading  under  the  name  and  firm  of  John  Stewart  and  Com- 
pany, of  Glasgow,  G.  B.,  merchants,  do  truly  declare  that  the 
ship  or  vessel  '  Lavinia,'  of  Glasgow,  whereof  Alexander 
Russell,  is  at  present  master,  being  of  the  burthen  of  652}f^^ 
tons,  is  British  plantation  built,.  &c.,  was  built  at  Pictou,  in 
this  province,  this  present  year  1849,  as  appears  by  the  certi- 
ficate of  Alei^ander  Russell,  the  builder,  dated  the  30th  day  of 
January,  1849 ;  and  that  I,  the  said  Alexander  Russell,  am 
agent  for  James  Reid  and  James  Stewart,  of  Glasgow  aforesaid^ 
who  are  the  sole  owners  of  the  said  vessel ;  and  that  no  other 
person  or  persons  whatever  hath  or  have  any  right,  title,  in- 
terest, share,  or  property  therein  or  thereto ;  and  that  I,  the 
said  Alexander  Russell,  agent,  together  with  James  Reid  and 
James  Stewart,  are  truly  and  bond  fide  the  subjects  of  Great 
Britain ;  and  that  J,  the  said  Alexander  Russell,  have  oot 
taken  the  oath  of  allegiance  to  any  foreign  state  whatever,  and 
that  no  foreigner,  directly  or  indirectly,  hath  any  share  or  part 
interest  in  the  said  ship  or  vessel. 

''  Signed  and  declared  by  me,  at  the  1      ^q*     ^n 
Custom-house,  in  the  port  of  Pictou,  this  \  k\^^  x/.toomr 
30th  day  of  January,  1849.  J  ^^'^^'  ^'^^"^ 

(Signed)  "  Wm.  Robertson,  Contr." 

On  the  same  day  the  comptroller  gave  Russell,  at  hid  re- 
quest the  following  certificate :  — 
ComptroUer'B         '^  Whereas,  Alexander  Russell,  &c.,  agent  for  James  Stewart 
Jttua^?i842!  ^"^  J»°^«»  ^«i<^>  owners  of  the   ship  '  Lavinia,'  produced  to 

me.  Comptroller  of  the  Customs  at  the  port  of  Pictou,  Nova 
Scotia,  the  certificate  of  the  builder,  required  by  an  Act  passed 
in  the  reign  of  Her  Majesty,  intituled  *  An  Act  for  the  rois- 
tering of  British  Vessels,'  {a)  and  has  made  declaration  before 

(a)  8  &  9  Vict  c.  89. 
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u,  that  James  Stewart  and  James  Reid  are  owners  of  the  said  ,  ^^^^' 
hip  or  vessel^  and  that  she  is  the  identical  ship  mentioned  in 
uch  certificate  of  the  builder,  &c.,  I  do  hereby  certify^  under 
be  authority  of  the  aforesaid  Act^  that  the  said  ship  or  yessel 
ras  built,  &c.,  at  Pictou,  by  Alexander  Russell,  in  the  year 
849^  and  that  she  is  ship-rigged,  &c.,  and  that  this  certificate 
)  granted  for  the  said  ship,  whereof  Alexander  Russell  is  mas- 
er,  to  proceed  to  Glasgow  to  be  registered,  as  required  by  the 
boye-mentioned  Act.     Dated  this  30th  day  of  January,  1849. 

"  Wm.  Robertson,  Comptr. 

^^  Certificate  required  of  the  Collector  and  Comptroller,  under 
Let  of  8  &  9  Vict.  c.  89." 

It  is  the  course  and  practice  of  business  in  the  British  North 
unerican  provinces  to  issue  certificates  or  licenses  for  ships 
uilt  there  for  owners  resident  in  Great  Britain,  in  a  printed 
)rm,  similar  to  the  above,  and  which  certificates  or  licenses  are 
ever  sealed. 

This  document  was  handed  by  the  said  comptroller  to  the  said 
ilexander  Russell,  and  was  retained  by  him  in  his  possession 
Qtil  it  was  given  back  to  the  said  comptroller  at  Fictou,  and 
ealt  with  as  after  mentioned. 

All  the  said  documents,  dated  30th  January,  1849,  were 
Qtercd  and  recorded  in  the  Custom-house  books  at  Fictou. 

The  defendants,  on  the  22nd  December,  1848,  wrote  and  sent 
letter  to  the  plaintiffs,  from  which  the  following  are  extracts:  — 

^'  Mr.  Russell  has  handed  us  a  letter  of  yours  referring  to  Defendants  to 
jports  you  have  received  as  to  the  state  of  forwardness  of  his  Decembcpf 
ew  vessel.     We  have  supplied  him  with  provisions,  for  which  iws. 
e  expect  to  be  paid.     Of  course,  building  a  large  ship  is  a 
eavy  undertaking  for  a  person  of  limited  means,  but  if  his 
essel  proves  to  be  well  built,  as  we  believe  she  is,  we  doubt 
ot  she  will  place  his  account  in  a  satisfactory  position.     We 
live  seen  a  certificate  from  the  collector  of  customs  at  Fictou, 
P  the  builder's  certificate  for  the  *  Lavinia '  having  been  de- 
Dsited  in  his  ofiice  for  registry  in  your  name.     We  enclose  the 
irtificate  from  the  collector  at  Fictou." 

The  plaintiffs  in  their  reply  to  this  wrote  thus :  — 

"  When  large  advances  are  required  it  is  necessary  to  have  Vf^^  *^ 
nne  security. ^^     They  wrote  also  to  Russell  thus :  **  We  appoint  26th  January, 
'apt.  M'Kenzie  to  take  charge  of  our  interests  in  finishing  and  ^^^' 
mding  home  of  the  new  ship,  which  we  trust  will  prove  a  good 
lip  to  you  and  to  us." 

On  the  30th  of  January,  1849,  the  vessel  had  no  masts  or 
owsprit  or  rigging  up,  but  was  wholly  planked  outside,  and 
ad  part  of  her  ceiling  or  inward  planking  laid  and  the  decks 
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Defendants  to 
plaintifiB,  5th 
April,  1849. 


were  the  principal  things  which  required  to  be  done  to  finuh  tk 
hull  of  the  ^*  Lavinia,"  and  any  other  work  for  the  hull  was 
trifling,  and  the  materials  for  the  rigging  had  been  proTided; 
the  lower  masts  and  spars  were  not  procured  till  after  the  la 
day  of  Aprils  1849.  The  vessel  was  launched  without  masts, 
and  it  is  not  the  practice  at  Fictou  to  launch  such  lai^  Tesseb 
with  masts. 

On  the  5th  April  defendants  wrote  thus  to  plaintiffs :  — 
'^  Mr.  Russell  complains,  that  the  persons  acting  as  your 
agents  have  departed  entirely  from  his  original  arnmgemefit 
with  you,  which  was,  that  the  ship  'Lavinia,'  was  to  be 
finished  and  loaded  by  him,  and  delivered  to  you  in  Glasgow; 
that  while  he  depended  on  your  assistance  for  effecting  this 
object,  he  had  lately  received  a  letter  from  you  forbidding  him 
to  draw  except  for  any  small  sum  wholly  inadequate  to  his 
wants,  owing  partly  to  the  inconvenience  to  which  his  drafts 
would  subject  you.  He  was  thus  left  wholly  without  reeouites 
just  at  the  time  when  his  business  could  be  conducted  to  the 
greatest  advantage. 

*'  These  circumstances  having  been  stated  to  the  comptroller  of 
the  customs  by  Mr.  Russell,  he  at  once  acquiesced  in  Mr.  Russell's 
request  to  grant  him  a  re^ster  in  his 'own  name,  on  his  making 
the  usual  declaration  for  the  purpose  of  enabling  him  to  give  the 
vessel  in  pledge  to  meet  the  necessary  supplies  for  completing 
her,  and  to  liquidate  accounts  against  him  on  this  side  for  ma- 
terials, provisions,  &c.     For  the  present,  Russell  has  mortgage] 
the  ship  to  us  for  her  full  value,  with  the  understanding  that  we 
are  to  make  the  needful  advances  in  cash,  proviaons,  &c,  for 
finishing  the  ship,  and  paying  off  some  small  bills  incurred  for 
her  account,  the  whole  of  which  he  estimated  at  about  800^ 
sterling,  and  the  surplus  proceeds  of  the  vessel,  with  her  net 
earnings  from  freight  to  Scotland,  to  be  applied  to  the  payment 
of  the  sums  admitted  by  Russell  to  be  due  to  your  house  and 
ourselves  on  account  of  the  ship  up  to  the  3 1st  of  March,  rateabk 
according  to  the  respective  amounts;   say  24002.  sterling,  or 
3000/.  currency  to  you,  and  1000/.  sterling,  or  12501  currency 
to  ourselves.     It  would  appear  that  your  friends  on  this  side 
claim  the  *  Lavinia '  as  your  sole  property,  while  Russell  hss 
always  represented  to  us  that  the  ship  was  to  be  built  and  sens 
home  on  his  own  account,  and  thereafter  to  be  employed  in  the 
trade  between  Pictou  and  Glasgow  for  your  and  his  joint  benefit, 
which  corresponds  with  the  purport  of  your  letter  to  him  oi 
January  last.      On  the  faith  of  this  statement  we  supplied 
Mr.  Russell  last  year  to  some  extent  as  named  to  you  in  our 
letter  of  22nd  of  December,  relying  on  Mr.  Russell's  engage- 


THE  COMMON  LAW  REPORTS.  797 


if 


ment  to  reimburse  us  from  the  ship  and  her  freight  when  finished,      ,  ^^^' 

nnd  regarding  the  certificate  sent  to  you  in  December  as  security         Bbxd 

merely  for  your  heavy  advances  as  stated  also  in  your  letter    „     **' 

to  us  of  26th  January  last.     We  would  also  mention,  which 

you  are  perhaps  aware  of,  that  Russell's  debt  to  us  was  increased 

last  Autumn  by  the  sum  of  420/.  sterling  and  upwards,  which 

we  assured  the  payment  of  to  relieve  the  sails  and  rigging  sent 

out  by  you  for  the '  Lavinia '  from  an  execution  levied  upon  them 

by  another  creditor.     It  is  true  Russell  gave  us  a  security  at 

that  time  on  the  hull  of  a  small  brig  then  building ;  but  being 

previously  indebted  to  us  nearly  1000/.  sterling,  the.  operation 

of  an  interference  on  his  behalf  was  to  relieve  the  materials  of 

the  *  Lavinia,'  while  it  diminished  Russell's  other  resources  for 

paying  us.     This  brig  is  also  still  in  an  unfinished  state,  and 

with  the  further  advances  we  have  to  make  to  finish  her  we  fear 

she  will  scarcely  return  what  we  have  paid  on  her  account, 

exclusive  of  the  1000/.  sterling  due  to  us  on  account  of  the 

'  Lavinia.'    Mr.  Russell  lias  already  made  some  arrangement  for 

cargo  for  the  ship^  and  with  our  aid  will  have  no  difficulty  in 

loading  her."      To  this  the  plaintiffs  replied  thus :  — 

"  You  In  December  last  volunteered  a  recommendation  to  us  Plaintiffs  to 
In  favour  of  Mr.  Russell,  the  object  of  which  was  to  lead  us  on  to  jday?  184^ 
idvance  money  to  him  in  order  to  put  him  in  a  condition  to  pay 
off  the  debts  he  owed  yourselves,  and  after  you  were  iti  the  full 
knowledge  that  the  ship  was  transferred  to  us  by  a  former  bill 
3f  sale,  and  was  so  entered  in  the  Custom-house  at  Pictou,  and 
the  usual  certificate  under  the  statute  issued  in  our  favour  as  her 
Dwners,  you  have  become  a  party  in  inducing  the  comptroller 
of  customs  at  Halifax  to  order  a  new  certificate  to  be  issued  in 
Russell's  name  without  our  knowledge,  under  which  you  have 
taken  a  mortgage  with  the  intention  of  carrying  off  the  property 
which  you  knew  belonged  to  us;  and  having  thus,  as  you  con- 
sidered, accomplished  your  purpose,  you  write  us  proposing  that 
ive  should  pay  all  Russell's  debts  to  you ;  not  only  those  which 
rou  allege  were  incurred  in  connection  with  the  ship,  but  also 
ftitb  another  brig,  and  in  your  general  course  of  business. 

^*  As  you  insinuate  that  we  have  not  fulfilled  our  engagements 
io  him,  we  beg  to  state  that  we  have  honourably,  not  only  com- 
pleted what  we  undertook,  but  have  also  greatly  exceeded  our 
engagements.  We  beg  to  intimate  that  unless  you  and  all 
)ther8  shall  withdraw  every  claim  to  the  ship,  legal  proceedings 
(vill  be  instituted  to  vindicate  our  rights  to  her;  and  we  shall 
ilso  take  care  that  the  fact  of  a  certificate  having  been  issued  in 
Dur  name,  and  on  the  faith  of  which  we  bon&Jide  made  advances, 
lias  been  cancelled,  and  in  ordering  a  new  certificate  to  be  issued 
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,  ^^^*  ,      in  order  that  a  favoured  party  might  get  advantage  at  our  ex* 

Rkxd         pense^  shall  be  represented  to  and  inquired  into  by  the  govern- 

„     ^  ment  of  this  country."    Defendants  answered  as  fcdlows :  — 

Defendants  to        '^  ^^  ^®  '^^  seeking  security  from  Bussell  to  your  injury ;  he 

nlaintiffii,  18th   applied  to  US  for  that  assistance  to  complete  the  ship  which  yoa 

^'  had  declined  giving.     You  thought  proper  to  give,  as  a  leasoii 

for  withholding  •  them,  the  inconvenience  which   Uiey  woakl 

subject  you  to.     Your  letters  to  Russell  and  ourselves  of  26tii 

January,  acknowledge  Mr.  Russell's  interest  in  the  ship,  and 

that  the  bill  of  sale   to   which  you   refer   was  taken  at  a  $e* 

eurity  (a)  ;  that  security  contemplated  future  advances  {b),  whidi 

you  declined  giving  (c),  thus  throwing  Mr.  Russell  upon  hk 

own  resources,  or  taking  the  ship  wholly  out  of  his  faaiid^ 

neither  of  which  were  in  accordance  with  previous  arrai^ 

ments.     On  the  faith  of  these  arrangements  we  had  made  iii- 

vances  to  Mr.  Russell  in  provisions  and  other  articles  indispeo- 

sable  in  ship  building,  for  which  we  were  to  receive  half  of  the 

ship's  homeward  freight  to  Glasgow ;  ^nd  as  far  as  respects  oar 

transactions  up  to  30th  June,  we  are  willing  now  to  reodve  half 

of  the  '  Lavinia's '  freight,  of  the  current  rates,  and  the  amount 

advanced  by  us  to  release  the  ship's  materials,  levied  upon  by 

another  creditor,  in  full,  of  our  claim  previous  to  advances  made 

for  ship  and  cai^  under  the  mortgage." 

Defendant!  to        **  Having  received  notice  of  your  application  to  the  Lieutenant' 

pUinUffs,  1st      Governor  of  this  province  to  have  the  register  of  the  ship 

*  Lavinia '  cancelled,  on  the  plea  that  she  was  previously  your  sole 
property,  we  now  withdraw  the  terms  of  settlement  ofiered  to 
you  in  our  letters'of  5  th  April  and  18th  May.  We  shall  pro- 
bably be  enabled  to  realise  our  claim  on  this  side  when  the  ship 
is  finished,  as  we  now  hold  ourselves  at  liberty  to  dispose  of  her 
in  any  way  which  may  appear  to  be  most  conducive  to  Mr. 
Russell's  interests.*' 

The  defendants  afterwards  completed  and  finished  the  said 
vessel  for  sea,  at  a  cost,  as  they  allege,  of  3000^1  currenov. 
The  plaintiffs,  on  the  contrary,  allege  that  the  cost  of  the  coq>- 
pletion  by  the  defendants  did  not  exceed  5002.  currency.  The 
amount  of  the  cost  being  thus  in  dispute,  it  is  agreed  that  if  thi? 
amount  should  be  considered  as  a  matter  of  importance,  the  saise 
shall  be  referred  to  Mr.  William  liichards,  of  London,  average 
stater. 

The  ship  was  launched  on  the  17  th  July,  and  before  the  7th 

(a)  Security  required  property,  breach  of  their  contract,  or  of  ue- 

(b)  It  was  for  pMt  as  well  as  pre-  fence  bj  Russell  against  anj  actHUi 
sent  advances ;  see  ante,  p.  789.  of  theii'S  for  not  completii^ ;   tut 

(c)  This  miffht  be  a  good  ground  could  scarcely  affect  the  quc&cion  \'i 
of  action   against  the  plaintiffs  for  property. 
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lugust  was  loaded  by  the  defendants  with  a  full  cargo,  which      ^  ^^^' 
vas  the  defendants'  property,  and  on  the  7th  August  the  de- 
endants  caused  her  to  be  removed  out  of  the  harbour. 

On  the  1st  day  of  October,  1849,  the  said  Alexander  Russell 
executed  to  the  defendants  a  deed,  of  which  the  following  is  a 
!opy:  — 

"  Whereas  I,  by  a  bill  of  sale  dated  on  the  29th  March  last.  Absolute  sale 
ransferred  to  William   B.  Fairbanks  a  ship  called  the  *  La-  defe^S^ii^*" 
inia,'  of  650  tons,  by  way  of  mortgage ;  and  whereas  I  am  Oct.  IS49. 
ndebted  to  the  said  William  B.  Fairbanks  in  the  sum  of  3000/., 

have  agreed,  in  consideration  of  that  sum,  to  make  perfect  the 
itie  of  the  said  ship  in  them.  I  by  these  presents  do  sell,  as- 
ign,  and  set  over  unto  them  the  said  ship ;  to  have  and  to 
lold  the  said  ship,  and  all  my  right,  title,  and  equity  of  redemp- 
ion  to  and  in  the  said  ship,  to  them  and  assigns  for  ever." 

The  last  mentioned  deed  was,  subsequently  to  its  execution, 
•nd  previously  to  the  declaration  being  made  which  is  next 
aentioned,  recorded  in  the  Custom-house  books  at  Pictou. 

Subsequently  to  the  deed  being  so  recorded,  and  to  the  said 
irst  day  of  October,  1849,  the  defendant,  William  B.  Fair- 
tanks,  made  and  subscribed  a  declaration  in  the  form  required 
0  be  made  by  the  owners  of  a  British  ship  by  the  Act  of  the 
tth  and  9th  Victoria,  intituled  ^^  An  Act  for  the  registering  of 
British  Vessels,"  and  subsequently  to  such  declaration  being 
aade  and  subscribed,  and  on  the  same  1st  day  of  October,  the 
aid  William  Robertson  gave  defendants  a  certificate  of  British 
iegistry,  describing  them  as  "  sole  owners  "  of  the  vessel. 

The  defendants,  after  having  laden  the  said  ship  with  a 
argo  belonging  to  them  as  before  mentioned,  took  from  the 
»erson  whom  they  put  as  master  of  the  said  ship  a  bill  of  lading 
ar  the  said  goods  shipped  by  them  on  board  the  said  ship,  to 
»e  delivered  to  order  of  freighters  in  Great  Britain. 

The  vessel  being  so  laden,  the  defendants  sent  her  to  Eng- 
md.  She  sailed  from  Pictou  on  the  1st  day  of  October,  1849, 
nd  arrived  at  Liverpool  on  the  day  of  ,  1849, 

^here  the  said  goods  were  delivered  to  the  defendants'  agents, 
0  whom  they  had  indorsed  the  said  bill  of  lading  for  their 
ceount. 

The  plaintiffs  afterwards  demanded  the  said  ship  from  the 
lefendants,  as  being  in  their  possession  before  this  action  was 
wrought,  and  the  defendants  refused  to  deliver  up  the  same. 

The  Court  are  to  be  at  liberty  to  draw  such  inferences  as, 
n  their  opinion,  a  jury  might  properly  draw,  and  to  allow  any 
.mendment  in  the  description  of  the  property  in  the  documents. 
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or  any  other  amendments  which  may  be  necessary  to  raise  the 
questions  herein  stated  for  their  opinion. 

The  questions  for  the  opinion  of  the  Court  are  — 

1.  Whether  the  plaintiffs  are  entitled  to  recoTer  in  tbu 
action  ?    And, 

2.  If  the  Court  shall  be  of  opinion  they  are  so  entitled,  the 
▼erdict  entered  for  the  plaintiffs  (except  as  regards  the  amount  of 
damages)  shall  stand ;  and  in  that  case  the  Court  will  beplei^ 
to  declare  the  extent  to  which  the  plaintiffs  are  entitled  to  re- 
cover, and  the  principle  upon  which  the  damages  should  U 
estimated  and  ascertained,  and  such  decision  and  principle,  to 
Mr.  William  Richards ;  which  amount,  when  ascertained,  shall 
be  the  sum  for  which  the  verdict  for  the  plaintiffs  shall  stand. 

But  if  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  not 
entitled  to  recover,  the  verdict  is  to  be  set  aside,  and  the  Terdict 
entered  for  the  defendants.  [Either  party  is  to  be  at  liberty  to 
turn  the  case  into  a  special  verdict,  in  which  the  inferences  dratni 
by  the  Court  are  to  be  treated  as  facts  found  by  the  jarj.  (a)] 

Sir  jP.  Keify  for  the  plaintiffs.  The  question  is,  whether  the 
ship,  &c.  vested  in  the  plaintiffs  at  the  time  of  the  ezecutioo  of 
the  written  inslsiiment  purporting  to  vest  it,  or  whether  the 
vesting  of  it  was  to  be  postponed  until  its  completion.  If  tie 
only  object  had  been  to  enter  into  a  contract  for  the  building  of 
the  ship,  the  bill  of  sale  would  not  have  been  resorted  to. 
Clearly  the  object  was  to  have  the  ship  vested  in  the  plaintifis 
as  a  security  for  their  advances.  Under  the  bill  of  sale  the 
property  vested  at  once,  (b)    The  state  of  the  ship  at  the  time 


(a)  The  Court  objected  to  this 
clause,  and  after  some  discussion  it 
was  bj  consent  expunged ;  the  par- 
ties agreeing  to  be  bound  bj  the 
decision  of  this  Court.  See  £ng^ 
Hrover  y.  Brightman^  5  C.  B.  4l9., 
where  the  same  clause  was  in- 
serted, and  the  Court  refused  to 
hear  the  case  argued.  So  in  Cocks 
V.  Purday,  6  C.  B.  67. 

(b)  That  is  the  property  in  the 
ship  in  its  unfinished  state.  That 
vesting  by  the  bill  of  sale,  the  sub- 
sequent additions  would  vest  by  ap- 

Eropriation  or  alteration,  If  timber 
e  put  into  a  house,  even  tortiously, 
the  property  passes.  Per  Cur,  Year 
Book,  5  Hen.  vii.  15.  So  if  one 
mixes  his  goods  with  another's  so 
that  they  cannot  be  distinguished, 
the  entire  property  is  now  in  that 
other.  Ward  v.  Ayre,  Cro.  J.  866., 
Peilows  y.  Miteheily  2  Yern.  516.  A 
fortiori  where,  as  in  the  case  at  bar, 
there  was  a  contract.  It  would  be 
otherwise  had  the  bill  of  side  been 


only  of  the  timber ;  for  though  gi^^ 
of  personalty  by  deed  are  perfect  si>  i 
complete,  and  vest  the  propertr  a 
the  donee    (Shep.   "  ToucbitW/ 
285.;  Perk,  tit.  "Grant,"  57.;  in* 
y.  SmaUpiece,  2  B.  &  Aid.  551 );  ^ 
a  bill   of  sale  for  valid  oonsi<ier* 
at  ion,  though  unaccomponied  v<'^ 
the  possession,  is  valid  as  a^in«t  tk 
yetidor  {Steel  y.  Brtnm,  1  Tinnt. 
381.) ;  and  delivery  is  dispensed  vitii 
in  Fuch  a  case  as  that  of  a  ship  st  ^ 
{Atkinson  v.  MaUmg,  2  T.  R.  462 ). 
yet  in  an  assignment  of  all  thecbatt^^ 
on  certain  premises,  only  such  as  i!« 
there  at  the  time  of  the  assi|rnnier.' 
are  conveyed  {Tapfield  v.  ifjto«» 
6  M.  &  G.  245.),  unless  there  be  ex- 
press words  for  that  purpose  (I^^ 
y.  Thornton,  1  C.  B.  379.);  and  th^ 
will  not  convey  property  aeffvrd 
after  the  assignment    So  tbst  lo  ^^ 
case  at  bar  materials  porchascil  b^ 
Kussell,  after  the  assignmeot, couil 
not   have  passed  by  a  mere  til^  ^'' 
sale  of  the  timber. 
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might  be  material  under  the  Kegistry  Acts,  but  not  as  to  the      ,  ^^^^'  , 
vesting  of  the  property ;  for  by  the  bill  of  sale  the  materials         Reid 
were  assigned,  as  well  as  the  incomplete  ship.     [^Maule  J,     Of     YAiRnxxKa. 
course,  if  the  vessel  were  complete  for  the  purposes  of  registra- 
tion, the  property  would  pass  without  registration*  (a)]     And 
the  property  might  vest,  although  it  was  not  complete  for  the 
purposes  of  registration.     Registration  is  not  necessary  to  trans- 
fer the  property.     It  only  applies  to  British  vessels.     Kussell 
was  the  owner,  and  could  transfer  the  property  apart  from  re- 
gistration.    In  Abbott  on  Shipping  (b)  there  is  a  form  of  a  bill 
of  sale  of  a  ship  before  registration.     Everything,  however,  has 
been  done  under  the  Registry  Act  to  vest  the  property  in  the 
plaintiffs.     The  requisitions  of  the  8  &  9  Vict^  c.  89.  have  been 
complied  with,  except  that  the  certificate  of  the  comptroller  of 
customs  is  under  his  hand  only,  and  not  under  his  ^'  hand  and 
seal/'  it  not  being  the  custotfi  there  to  give  certificates  under 
seal     That  cannot  be  materiaL     [Jervis  C.  J.    It  cannot  affect 
the  owner's  title.]     The  case  comes  within  Woods  v.  Russell  (c), 
where  a  shipbuilder  contracted  to  build  a  ship,  the  employer  to 
pay  for  her  by  four  instalments,  the  two  latter  when  she  was 
completed.     Before  the  time  for  completion,  she  was  measured 
to  be  registered  in  the  employer's  name  (with  his  privity);  she 
was  registered  afterwards,  and  the  third  instalment  paid ;  but 

(a)  In  Lister  v.  Payn^    11  Sim.  (6)  Appendix,  p.  1 70.  Sth  ed.  But 

348.,  it  was  held  that    as  between  the  form  states  the  tonnage  by  mea* 

mortgagor  and  mortgagee  the  mort-  surementy   and   includes  uie   masts, 

^age  was  good,   though    the    par-  &c.,  implying  that  the  vessel  was 

ticulars  were  not  indorsed  on  the  complete. 

registry  as  required  by  the  Act  {c)  SeeWbods  y.  RusseU  SB.  &  Aid. 
3  &  4  VV.  4.  c.55,8.S5.  In  Ooss  v.  942.  In  Atkinson  v.  BeU^  8  B.  &  C. 
Quintan^  3  M.  &  G.  825.,  it  was  held  282.,  the  Court  thus  observed  upon 
that  a  stipulation  in  a  contract  for  that  case :  "  The  foundation  of  the 
B  ship  that  a  certificate  should  be  decision  was,  that  as  by  the  contract 
delivered  before  the  masts  were  given  portions  of  the  price  were  to 
on  board  was  not  illegal.  It  has  be  paia  according  to  the  progress  of 
been  lately  held  that  a  contract  the  work,  by  the  payment  of  those 
br  the  sale  of  a  ship  or  a  portion  portions  the  ship  was  irrevocably 
>f  it  cannot  be  enforced  in  a  Court  appropriated  to  the  employer.  It 
>f  Equity,  unless  it  has  been  re-  was  a  purchase  of  the  specific  articles 
ristered  in  conformity  with  the  pro-  of  which  the  ship  was  made.  Besides, 
visions  of  the  Registry  Act.  Hughes  the  shipbuilder  had  signed  the  certi- 
r.  Morris^  2  De  G.  M.  &  Gor.  349.  ficate,  to  enable  the  purchaser  to 
it  has  been  since  held  that  no  action  have  the  ship  registered  in  his  own 
!an  be  maintained,  even  for  the  name,  the  legal  effect  of  ^hich  was 
)reach  of  an  executory  contract  for  to  vest  the  property  in  the  pur- 
he  sale  of  a  ship  unless  the  con-  chaser.**  In  Clarke  V.  Spence^  4 
ract  be  by  an  instrument  in  writing  A.  &  £.  470.,  it  was  said,  per  Cu' 
rontaining  a  recital  of  the  certificate  riam^  that  the  effect  and  object  of 
>f  registry.  Duncan  Y.  Tindal^  22  the  species  of  contract  illustrated 
a.  J.  C.  r.  137. ;  17  Jur.  347.  It  in  Woods  v.  Russell  was  that  the  pro- 
lad  previously  been  held  that  no  perty  in  the  vessel,  at  any  payment, 
«n tract  for  the  sale  of  a  ship  could  vested  in  the  purchaser,  and  that 
¥e  valid  at  Law  or  Equity  unless  every  plank  and  article  svbsequenJ&y 
egiatered.  APCalmont  v.  Rankin,  added  to  it  became  also  the  property 
\  L>e  G.  M.  &  Gor.  403.  of  Uie  purchaser. 

C.  L. — ^VOL.  I.  3  G 
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the  employer  seized  her  before  she  was  completed  or  braiiebed, 
and  before  the  last  instalment  was  paid.  It  was  there  hdd  that 
the  legal  effect  of  the  shipbuilder  having  signed  the  certificate 
to  enable  B.  to  have  the  ship  registered  in  his  own  name,  wis 
to  vest  the  general  property  in  the  ship  from  the  time  the  re* 
gistry  was  completed  ;  and  that  a  rudder  made  by  the  builds, 
and  cordage  bought  by  him  for  the  ship^  were  parts  of  the  tes- 
sel^  and  vested  in  the  employer ;  but  that  as  the  builder  had 
not  parted  with  the  possession  he  would  have  a  lien  on  her  for  the 
fourth  instalment  if  he  had  completed  it,  and  that  the  seizure 
by  the  employer  without  tendering  the  fourth  instalment. 
was  wrongful  (a)  The  contract  there  was  that  the  money  was 
to  be  paid  by  instalments,  and  the  builder  would  have  a  rigiit 
to  retain  the  ship  until  the  instalments  were  paid*  (b) 

Secondly,  as  to  the  question  of  damaffes.  The  plaintiffs  «^ 
entitled,  first,  to  the  full  value  of  the  ship.  Next,  they  are  a- 
titled  to  the  freight,  or  money  earned  by  the  ship,  t.  e.  by  ^ 
ship,  on  the  voyage  to  this  country.  [_MauIe  J.  Can  they 
recover  that  in  this  action,  of  trover  ?]  Special  damage  l< 
claimed,  (c)  The  ship  was  the  plaintiffs*  when  the  freight  ts 
earned.  [Jervis  C.  J.  Is  that  so?  Had  not  the  oonyersics 
then  taken  place  ?]  (d)  No ;  there  was  no  conversion,  it  b  coo- 
ceived,  until  the  demand  and  refusal  subsequent  to  the  voyage 
home.  [Mauk  J.  If  a  man  converts  the  chattels  of  anotber,  ht 
must  pay  the  full  value  at  the  time  of  the  conversion.  Tbs 
fact  of  his  having  used  it,  and  profited  by  it'afterwards,  doesi»t 
give  any  title  to  further  damages.]     The  freight  was  what  tk 


(a)  The  Court  said,  "The  ship 
was  built  on  a  special  contract,  part 
of  the  terms  of  which  was  that  given 
portions  of  the  price  should  be  paid 
according  to  the  progress  of  the 
work ;  the  payment  of  these  instal- 
ments appropriated  specifically  to 
the  defendant  the  particular  ship  in 
progress,  and  vested  in  the  defendant 
a  property  in  her.  But  it  does  not 
depend  on  that;  for  the  builder 
signed  the  certificate  to  enable  the 
defendant  to  have  her  registered  in 
his  own  name,  and  by  that  act  con* 
sented  that  the  general  property 
should  be  considered  from  tnat  time 
in  the  defendant.'* 

(b)  Bhxam  v.  Sanders^  4  B.  &  C. 
941.;  Atkinsm  v.  BeU,  8  B.  &  C. 
277. ;  Milgate  v.  Kebble,  3  M.  &  6. 
100. 

(c)  Special  damage  is  recoverable 
in  trover  if  laid  in  the  decla- 
ration ;  Bodley  v.  Reynolds^  8  Q.  B. 
779.  There  the  action  was  for  tools, 
and  the  special  damage  was  that  the 


plaintiff  was  prevented  finom  woriifi 
at  his  trade.  And,  per  Cin» 
where  special  damage  is  laid  ri 
proved,  there  can  be  no  ressoo :; 
measuring  the  damages  by  the  tsU 
of  the  chattel.  Moon  v.  Bef^ 
2  B.  N.  C.  310.  was  cited,  h  t> 
meron  v.  Wynck^  2  C.  K.  264-  - 
was  held  that  the  measure  of  <ljiLi5 
was  plaintiflTs  real  interest,  i  ^  r 
neral  damage.  In  Skiiuierr.L^ 
bert,  16  L.  J.  244.,  WiUiam$  J.  y^ 
at  nisi  pritu,  that  in  an  action  i" 
conversion  of  a  coir,  the  vsluc  • 
the  milk  she  had  yielded  whilf  ^ 
possession  of  the  defendant,  cti> 
not  be  given  along  with  the  ▼sls^<^ 
the  cow  ;  but  mMsre,  whether  spe^ 
damage  was  laid. 

(d)  In  Cooper  v.  Shepherd^  S  C- 
266.,  it  was  held  that  a  recover^ : 
trover  vests  the  property  in  ti*  ^^ 
fendant ;  semble^  from  the  timf  ; 
conversion.  And,  per  Tindtd  C  '• 
the  damage  to  the  plaintiff  i^  '^ 
loss  of  the  chattel. 
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plaintifi  would  have  earned  but  for  the  conyersioD.  The  ^  1853^ 
kmage  was  two-fold  —  the  full  value  of  the  ship,  and  the 
imount  it  would  have  earned  for  the  plaintiffs.  [Jervis  C.  J. 
Do  you  contend  that,  if  you  sue  in  trover  for  the  conversion  of 
i  horse  you  can  recover  the  value,  and  also  its  estimated  eam- 
ngs  ?  fa)]  If  laid  as  special  damage.  [^Maule  J.  Suppose  that 
a  trover  the  chattel  converted  is  proved  to  have  been  worth  a 
iertain  sum,  and  the  defendant  proves  that  he  has  returned  it, 
rould  the  damages  be  reduced  to  a  nominal  amount  unless 
pecial  damage  were  proved  ?]  The  value  recovered  would  be 
he  full  yalue  at  the  time  of  the  conversion,  with  the  amount  of 
pecial  damage  (if  any)  less  the  value  at  the  time  of  the  return. 

Mr.  Bramtcell  for  the  defendant.  The  contract  was  for  the 
ale  of  an  incomplete  chattel,  and  the  property  could  not  vest 
intil  it  was  completed ;  therefore  there  was  no  conversion  as 
gainst  the  plaintiffs.  Mucklow  v.  Mangles,  (p)  There  the 
•uiider  had  contracted  to  build  a  barge,  and,  as  it  proceeded, 
he  employer  advanced  the  whole  value,  and  his  name  was  put 
pon  it  before  it  was  quite  finished;  but  the  Court  said  that 
be  only  effect  of  the  payment  was,  that  the  builder  was  under 
contract  to  finish  the  vessel,  and  until  it  was  finished  it  could 
ot  become  the  property  of  the  employer.  '^A  tradesman 
ften  finishes  goods  which  he  is  making  in  pursuance  of  an 
rder  given  by  one  person,  and  sells  them  to  another.  If  the 
rst  customer  has  other  goods  made  for  him  within  the  stipu- 
Lted  time  he  has  nor  right  to  complain,  and  he  could  not "  (t.  e. 
i  any  event)  "bring  trover  against  the  purchaser.  If  the 
ling  be  in  existence  at  the  time  of  the  order  the  property  of 

passes  by  the  contract ;  but  not  so  where  the  thing  is  to  be 
lade.  (c)  No  property  vests  until  it  is  finished  and  deli- 
ared."  (d)  That  is  the  present  case.  [Jerms  C.  J.  Not  quite, 
here  was  no  assent  in  that  case ;  and  here  there  was  the  bill 
'  eale.]  It  would  appear  that  there  was  an  appropriation  of 
le  article ;  the  employer's  name  was  painted  on  the  vessel,  {e) 

(a)  PreciBely  the  same  case  as  the  The  case  of  Woods  v.  Russell  ib  dis* 
se  of  the  cow  and  her  milk,  cited  tinguishable. 

ie ;  and  ruled  by  WiUiams  J.  in  (c)  See  Atkinson  v.  Bell,  8  B.  & 

cordance  with  this  opinion ;  Skiw  C.  277. ;  cited  ante^  p.  801.  n.  (c). 

r  V.  Lambert,  16  L.  J.  244.  (d)  Or  appropriaUd.      Vide  At* 

(b)  1  Taunt.  318.  In  a  subse-  kinson  v.  JBell,  8  B.  &  C.  277.  and 
lent  case,  where  an  article  had  Wait  v.  Baker,  2  £xch.  1. ;  17  L.  J. 
en  ordered  and  completed,  but  not  £z.  307. 

cepted,  the  Court  said,  "Where  (<?)  It  did  not  appear  by  whose 

ods  arc  ordered  to  be  made,  while  direction ;  or  that  he  ever  saw  the 

67  are  in  progress  the  materials  barge.    And  the  Court  were  clearly 

long   to  the  maker.     The    pro-  of  opinion  that    the  circumstance 

rty  does  not  vest  in  the  employer  made  no  difference ;  for  per  Heatk  J. 

itil  the  thing  ordered  is  completed.  "  The  painting  of  the  name  ui>on  it 

lid  while  the  thing  is  in  progress  made  no  distinction  in  the  case.** 
e  maker  may  deliver  it  to  another. 

3o  2 
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In  Clarke  v.  Spence  (a)  the  Court  assented  to  the  principle  of 
the  case  chiefly  relied  on  by  the  plaintiff  with  great  heestation, 
and  rested  it  solely  on  the  particular  provision  for  the  pajmeot 
of  portions  of  the  price  at  successive  stages  of  the  building;  but 
there  was  no  such  provision  in  the  present  case,  which  tuns 
entirely  upon  the  effect  of  the  bill  of  sale.  Apart  irom  tbt 
particular  provision,  the  Court  laid  it  down  as  the  general 
principle  **  that  the  property  in  the  vessel  could  not  vest  in  the 
purchaser  until  it  was  complete,  and  until  the  last  of  the 
necessary  materials  is  added,  the  vessel  is  not  comj^ete;  the 
thing  contracted  for  is  not  in  existence ;  the  contract  is  for  a 
complete  vessel,  not  for  parts  of  a  vessel."  In  Laidler  v.  Bv- 
linson  (A),  where  a  ship  was  agreed  for  under  circumstancei 
similar  to  the  present,  the  property  in  it  in  an  unfinished  state 
was  held  not  to  vest  in  the  employer.  The  Court  said,  ^'A 
man  may  agree  to  buy  a  ship  when  finished,  or  as  she  stands 
It  is  not  until  the  vessel  is  finished  and  delivered  that  the  ok 
takes  effect ;  and  a  chattel  which  is  to  be  delivered  in  futan 
does  not  pass  by  the  contract  It  was  an  entire  contnct  to 
purchase  the  ship  when  finished,  and  no  property  passed  till 
then."  So  in  the  present  case :  the  whole  tenor  of  the  corre- 
spondence shows  that  to  have  been  the  intention  of  the  plain- 
tiffs ;  and  as  to  the  bill  of  sale,  it  could  not  pass  the  property 
in  a  vessel  not  in  existence.  The  property  could  only  pa^ 
(without  delivery)  by  deed ;  and  the  bill  of  sale  did  not,  and 
could  not,  pass  the  property,  because  it  wAs  not  complete;  and 
the  declarations  of  Russell  matter  not,  and  were  legally  no- 
operative  for  that  purpose.  [Jervis  C  J.  The  object  of  the 
transaction  plainly  was  that  the  plaintiffi  should  have  the  secu- 
rity of  the  ship,  which  they  could  only  have  by  the  property 
being  transferred  to  them.]  In  Equity  it  might  be  an  under- 
taking  to  assign ;  but  not  a  legal  assignment.  \^Maule  J.  Deed? 
are  drawn  conveying  such  property  as  may  come  upon  the 
premises ;  and  here  the  bill  of  sale  expressly  conveyed  all  the 
materials  upon  the  premises,  (c)    With  regard  to  the  damage? 


(a)  4  A.  &  E.  470.  There  the 
Court  said  the  reason  of  such  con- 
tracts was  to  give  the  employer  the 
$ecunty  of  successive  portions  of  the 
vessel,  which  was  what  the  Court 
held  to  be  the  construction  of  the 
contract  in  the  case  at  bar. 

(b)  2  M.  &  W.  616.  In  that 
case  Parke  B.  says,  "In  Wood  v. 
Russell  there  were  three  ingredients 
on  which  the  judgment  was  founded, 
—  a  sum  was  paid  which  appro* 
priated  the  work  as  then  finishea ;  a 
superintendent  was  employed;  and 


there  was  the  certificate  of  registry. 
In  Clarke  v.  Spence  two  of  these 
circumstances  concurred;  the  ps5- 
ment  by  instalments  was  evident 
of  an  appropriation  of  the  wojt 
as  the  instalments  were  paj- 
Here  there  was  no  sum  paid  as  tfc-' 
price  of  the  nuUerials  then  fMt  **• 
getkerr  In  the  rase  at  bar  t^ 
plaintiffs  contended  that  the  ad- 
vances amounted  to  a  purchase  cf 
all  the  materials  on  the  premises  n 
the  time,  put  together  or  not. 
(c)  As  in  Xnwi  v.  T^mftw,  1 C.  i>- 
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the  conversion  was  when  the  defendants  took  possession  of  the      ,  . 

vessel  on  the  29th  March,  1849,  not  at  the  time  of  the  demand         Rbid 
and  refusal  after  the  voyage  home.     The  ship  was  then  incom-     Faibbakmu 
plete;  the  defendants  had  to  complete  it;  and  the  amount  it 
cost  to  complete  it  must  be  deducted  from  the  damages. 

Sir  F.  Kelly  in  reply.  The  question  is  when  the  conversion 
took  pkce,  and  in  what  state  the  ship  was  at  the  time.  The 
plaintiffs  are  not  bound  to  take  the  earliest  possible  period  of 
conversion;  the  ship  was  not  launched  until  the  17th  July,  nor 
loaded  until  the  3rd  August,  and  the  plaintiffs  are  entitled  to 
contend  that  the  vessel  was  not  converted  until  the  latter  pe- 
riod. The  vessel  was  then  complete,  and  the  property  of  the 
plaintiffs,  and  was  then  taken  possession  of  by  the  defendants ; 
and  they  are  liable  for  the  damage  sustained  by  the  plaintiffs  in 
consequence  of  their  being  deprived  of  her.  (a)  \_Maule  J.  In 
the  case  of  a  contract  for  sale  of  goods,  the  measure  of  damages 
is  the  market  price  at  the  time  they  ought  to  have  been  de- 
livered, on  the  principle  that  the  vendee,  upon  default,  would 
be  entitled  to  procure  certain  goods  in  the  market  (A) ;  and  it 
would  be  no  answer  to  that  to  say  that  he  had  not  then  the 
money  to  go  into  the  market:  the  law  presumes  that  he  has.] 
The  building  of  a  ship  is  not  like  the  buying  of  goods ;  a  thing 
to  be  done  at  once.  The  plaintiffs  are  entitled  to  the  increased 
valae  the  ship  would  have  attained  had  they  completed  it. 
[Jervis  C.  J.  Not  without  deducting  the  amount  it  would 
have  cost  them  to  complete  it.]  The  builder  was  under  a  con- 
tract to  complete  it,  partly  in  consideration  of  past  advances. 
\^Maule  J.  Suppose  a  man  wrongfully  takes  a  ton  of  steel, 
Eind  converts  it  into  watch-springs,  would  the  owner  of  the  steel 
be  entitled  to  the  value  of  th^  springs  ?]  (c)  He  might  be,  if  a 
party  had  been  under  contract  to  make  it  into  springs,  and 

^79.,  where  the  assi^ment  was  of  sure  of  damage.  In  Keene  y.  DUke^ 
lU  goods  being  or  which  should  at  4  £xch.  388.,  it  was  held  that  de- 
my tifne  thereafter  be  in  or  upon  the  fendant  in  trover  was  liable,  under 
jremiseSf  which  was  held  not  to  pass  special  damage,  for  monej  paid  to 
;oods  subsequently  acquired  by  the  another  to  obtain  the  goods, 
tssignor,  although  it  would  pass  (b)  Jhadop  v.  Higgine^  1 H.  L.  Ca. 
^oods  subsequently  brought  on  the  381.;  12  Jur.  295. ;  Potty,  Flather^ 
Tremises.  The  bill  of  sale  in  the  16  L.  J.Q.  B.  366. ;  Tempest  r.  Kit- 
)rincipal  case  did  not  coutAin  such  ner,  3  G.  B.  253. ;  Valpy  v.  Oakeley^ 
vords  as  to  the  materials^  and  there-  20  L.  J.  Q.  B.  380.  In  suing  for  the 
'OT^perse^  only  passed  the  materials  non-delivery  he  would  have  to  aver 
hen  on  the  premises  (Tapfield  v.  that  at  the  time  for  the  delivery  he 
HiUmanj  6  M.  &  G.  245.),  apart  from  was  ready  and  willing  (t.  e.  able)  to 
he  efiect  of  the  words  purporting  to  pay  the  price  upon  the  delivery.  Raw^ 
issign  the  ship.  son  v.  Johnson^  1  East,  203. 

(a)  In  Knight  v.  Egerton^  7  £xch.  (c)  This  precise  case  is  often  to 

(07.,  it  was  held,  in  case  for  selling  be  found  ruled  in  the  year  books  and 

;oods    distrained  for  rent  witiiout  other  ancient  reports ;    and  it  was 

ippraisement,  that  the  value  of  the  always  held  that  the  property  passed 

^oodi>,  minus  the  rent,  was  the  mea-  by  the  alteration  of  the  substance  in* 

3g  3 
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^^^^'  ,     supposing  it  were  laid  as  special  damage.     The  principle  is  to 
Reib         put  the  plaintiff  in  the  same  position  (as  far  as  posnble)  is  if 
^     ^'  the  wronff  had  not  been  done.     Russell  was  bound  to  complete 

the  vessel  for  the  plfuntiffs,  and  it  is  to  be  assumed  that  he 
would  have  done  so.  [Jervis  C.  J.  Suppose  the  builder  had 
not  completed  the  ship.  You  cannot  make  the  defendants  par 
for  his  breach  of  contract.]  The  plaintiffs  are  entitled  to  the 
value  of  the  ship,  and  to  the  damages  sustained  between  the 
time  of  conversion  and  the  time  of  action.  {Maule  J.  Yon 
are  entitled  only  to  the  value  of  the  ship  before  defendants  kid 
out  money  upon  it.]  {Jervis  C.  J.  The  value  at  Pictou  on 
the  29th  March,  1849,  must  be  the  measure  of  damage,  takiDg 
into  calculation  what  the  ship  would  then  be  completed  for.] 

Jervis  C.  J.  We  think  that  the  plaintiffs  are  entitled  to 
the  judgment  of  the  C!ourt.  The  question  turned  on  the  con- 
struction of  the  documents  referred  to,  chiefly  the  bill  of  sale, 
dated  29th  June,  1848.  There  may  be,  no  doubt^  a  contract  to 
convey  a  vessel  absolutely  in  an  incomplete  state,  or  there  may 
be  a  contract  to  take  effect  only  when  it  is  completed.  The 
only  question  is,  to  which  of  these  kinds  of  contract  do^  the 
present  belong  ?  We  think  to  the  first ;  though  it  is  true  that 
there  are  words  in  it  which  might  be  said  to  operate  only  when 
the  vessel  was  completed.  The  object  of  the  instrument  is,— 
reciting  as  it  does  past,  and  providing  for  future,  advances — to 
give  security  for  these  advances.  It  is  said  by  the  defendant 
that  it  operates  only  as  a  contract,  and  not  as  a  security;  but  if 
the  only  security  contemplated  was  that  of  a  contract^  the  plain- 
tiffs already  had  it.  They  clearly  intended  that  the  instrument 
should  operate  as  a  security,  and  it  cannot  do  so  unless  it  operate 
as  a  present  sale  of  the  vessel.  If  that  be  so,  there  was  a  sale 
of  the  ship,  and  it  does  not  signify  what  afterwards  happened. 
The  builder  could  not  then  have  a  right  to  transfer  it  to  tlie 
defendants.  It  is  unimportant  to  consider,  therefore,  what  was 
the  effect  of  the  provisional  registration^  by  which  the  builder 
declared  the  ship  to  be  the  plaintiffs'.  It  may  be  that  this 
alone,  even  if  there  had*  been  no  bill  of  sale,  would  have  Itecn 
sufficient  to  vest  in  them  the  property  in  the  ship ;  a  declaratioQ 
on  his  part  that  this  particular  ship  was  being  built  for  the 
plaintiffs  in  consideration  of  their  advances.     It  is  unnecesaarj, 

to  something  else ;  which,  of  course,  made  into  a  bar,  or  trees  into  timber. 

answers  the  question  of  MauU  J.  in  S.  F.  Anon.  Mo.  20.     So  of  silk  c^ 

the  negative.     Vide  Bro.  Abr.  Pro-  gold  embroidered  on  a  coal.  Ai^ 

perfy,  d1.  23.  citing  5  Hen.  7.     If  a  Poph.  38.    But  where  grain  is  taad^ 

man  take  my  cloth  and  make  it  into  into  malt,  or  coin  into  a  cup,  or  s 

a  cloak,  the  owner  maj  retake  it,  for  cup  into  coin,  these  cannot  be  takeD. 

^e  nature  is  not  changed.  So  of  lea-  Per.  Cur.  5  Hen.  7.  15. 
ther  made  into  shoes.    So  of  iron 
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however,  to  consider  that.  In  my  view  of  the  case,  at  least,  the 
bill  of  sale  was  an  absolute  transfer  of  the  property.  That 
being  so,  the  29th,  it  is  conceded,  was  the  day  on  which  there 
was  the  conversion ;  and  the  plaintiflb  have  a  right  to  receive 
the  value  of  the  article  upon  that  day,  according  to  the  prin- 
ciple we  have  agreed  upon. 

Maule  J.  I  think  that  the  construction  of  the  contract, 
construing  it,  as  we  are  bound  to  do,  with  reference  to  the  then 
existing  state  of  circumstances,  is  without  doubt.  The  object 
was  that  a  security  should  be  given  by  Kussell,  the  builder,  to 
the  plaintiflb  for  the  advances  that  he  had  made,  or  was  about 
to  make,  for  the  building  of  the  ship.  To  make  the  vessel  any 
security,  it  was,  of  course,  necessary  that  the  property  in  her 
should  pass  to  the  phuntifis.  And  hence  we  may  clearly  infer 
that  it  was  intended  that  the  property  in  her  should  pass  to 
them.  It  is  not  uncommon  for  parties  to  attempt  to  assign  not 
only  the  property  which  is  upon  certain  premises,  but  also  all 
that  msj  afterwards  be  brought  upon  the  premises,  and  even  to 
attempt  to  pass  property  afterwards  acquired.  It  is  not  difficult, 
then,  to  see  that  the  parties  in  the  present  case  meant  to  convey 
all  that  was  on  the  premises,  and  to  hold  that  the  bill  of  sale 
assigned  all  the  specified  property.  Now  a  ship  on  the  stocks 
is  capable  of  being  passed  by  words  of  present  conveyance.  In 
the  present  case  it  is  plain  that,  before  the  vessel  was  finished, 
the  property  in  her  passed  to  the  plaintiffs;  and  they  are 
entitled  to  the  judgment. 

Cbesswell  J.,  and  Talfoubd  J.,  concurred. 

Judgment  for  the  plaintiffs. 

Attorneys,  Cotterill ;  and  Oliverson,  Lavie,  ^Peachey, 


1853. 


BOWER  t;.  HODGES,  (a) 

Coram  Jebyis  C.  J.,  Maule  J.,  Cbesswell  J.,  and 

Talfourd  J. 

iVCTION  by  assignor  of  a  patent  license  against  the  assignee 
on  covenants  to  render  accounts  of  sales  and  pay  royalties  to  the 
patentee. 

The  declaration  alleged  that  by  indenture  dated  20th  June, 
1840,  and  made  between  Richard  Prosser  of  the  one  part,  and 
Charles  Palmer  of  the  other  part,  and  sealed  with  their  reepec- 
tire  seals,  reciting  that  Her  Majesty's  letters  patent,  bearing 
date  27th  March  then  last,  had  been  granted  to  the  said  Richard 
and  assigns  for  the  making,  using,  and  vending  certain  im- 
provements in  machinery  or  apparatus  for  manufacturing  pipes 

(a)  Reported  by  W.  F.  Finlason,  Esq. 

3q  4 


CoHXOlf 
FUCAS. 

June  7. 

Declaration  on 
indenture,  re- 
citing that  a 
patentee  had 
granted  a 
Bcense  to 
C.  P.  and  his 
assigns/*  yield- 
ing and  pay- 
ing" to  the 
patentee  a 
royalty,  at  so 
much  per  ton, 
on  all  tubes 
made  by  C.  P. 
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,  ^^^^'  ,  by  himself  and  themselves,  or  by  his  and  their  parties,  servants, 

Bower  or  agents,  or  such  others  as  the  said  Richard  Prosser,  lus  asaogns, 

u  "'  should  at  any  time  agree  with,  and  no  others,  daring  the  term 

andhisaBsiffna.  ^^  fourteen  years  from  the  date  thereof,  the  eaid  Bichard 
in  partuanoe  of  granted  unto  the  said   Charles  and  his  assigns  full  and  free 

•ucrroyiJ^y^  liberty,  license,  and  authority  to  manufacture  the  said  patent 

bepaidatccr-  machinery,  and  also  full,  free,  and  exclusive  liberty,  license, 

covenanTby  ^^^  authority  to  make  pipes  with  such  machinery,  and  to  sell 

C.  P.  that  he  and  dispose  thereof  during  the  residue  of  the  term,  yielding  and 

iroold  render  paying  unto  the  said  Richard  and  assigns  a  royalty  or  sum  of 

the  wStentee*at  ^'*  ^^''  ^^'  ^^^  ^^^^^  ^^^  ^^  ^^^  ^^^  ^^^^  P*P^®  ^^  ivhea  which 
certain  timet     the  said  Charles,  his  assigns,  should  make  and  sell  in  pursuance 

of  tubes  ■?***  of  the  aforesaid  license,  such  patent  rent  to  be  paid  on  the  21st 
made  and  lold  day  after  each  quarter  of  a  year.  And  the  said  Charles  did 
auigns^tn  dm-  thereby,  for  himself  and  assigns,  covenant  with  the  said  Richard 
toance  of  the  and  assigns  that  he,  the  said  Charles,  his  assigns,  would,  within 
and  would  *  seven  days  after  the  end  of  each  quarter  of  a  year,  deliver  to 
afterwards  pay  ^he  said  Kichard,  his  assigns,  a  just  and  true  account  in  writing 
on  the  fac^  of  of  the  quantity  in  weight  of  pipes  which  the  said  Charles,  his 
should  be'rar-  *^^^o^^*  should  have  sold  in  the  quarter  of  a  year  then  ending 
able  in  respect  in  pursuance  of  the  aforesaid  license,  and  would,  within  twenty- 
P^jy^i*-^  jy^  one  days  after  the  end  of  each  successive  quarter  of  a  year,  pay 
claration  dis-  unto  the  said  Richard,  his  assigns,  such  sum  of  money  as  should, 
license  had  upon  the  face  of  such  account,  be  payable  by  way  of  royalty  as 
been  assigied  aforesaid.  And  the  plaintiff  further  says,  that  by  indenture 
by  himtocer-  dated  the  4  th  May,  1842,  and  made  between  the  said  Charles 
Sist  fo^de-  "  P*^"®r  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said 
fendanu,  who  Charles  assigned  and  transferred,  unto  the  plaintifll^  and  his  as- 
with'Se  ^in-  ^^S^^»  ^^^  ^^^^  license  for  manufacturing  the  said  patent  machinety, 
tiff  to  perform  and  all  the  liberty  for  making  pipes  with  such  machinery,  and 
nants  and^u^  ^^^  selling  and  disposing  thereof  during  the  residue  of  the  term, 
the  royalty,  subject  to  the  payment  of  the  rept  or  royalty  payable  to  the 
the  plaintiff  in  ^^  Richard  Prosser,  and  to  the  performance  of  the  covenants 
dement  rtT*'  therein  contained  on  the  part  of  the  said  Charles  Palmer.  And 
the  defendanu  the  plaintiff  thereby  covenanted  with  the  said  Charles  Palmer, 
p-wtoMlititi^  ^^^^  ^®*  *^®  plaintiff;  and  assigns,  would,  during  the  continuance 
of  tubes,  in  of  the  said  license,  pay  unto  the  said  Richard  Prosser  the  rent 
the"iil^"Dlw,°in  ^^  royalty,  and  would  perform  the  covenants  in  the  said  in- 
respect  of         denture  as  from  the  29th  September  then  last  past. 

which  certain 
sums  became 

due  to  the  patentee  by  way  of  royalty,  yet  defendants  had  not  paid  the  same,  nor  rendered  any  sc- 
count  thereofl  —  Held^  on  demurrer,  1.  That  the  covenants  were  distinct  2.  That  thepateotee 
could  claim  the  royalty,  though  he  received  no  accounts.  3.  That  the  declaration  sufficiently  dis- 
closed that  the  defendants  were  **  assigns'*  within  the  meaning  of  the  covenant  4.  That  tbe 
breaches  were  well  assigned,  and  therefore  that  the  declaration  was  good. 

SembUt  that  in  an  action  for  infringement  of  the  patent,  the  proper  plea  by  the  defendants  vonld 
be  leave  and  license  fVom  the  plaintiff. 

SembU  also,  that  Uiere  can,  properly  speaking,  be  no  legal  assignment  of  a  patent-Uoense. 
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'  The  declaration  went  on  to  allege,  that  by  deed  dated  the  ,  ^^^^- 
5th  day  of  September,  1845,  and  made  between  the  plaintiff  of 
the  first  part,  the  defendant,  George  Selby,  of  the  second  part, 
and  the  defendant,  William  Robert  Hodges,  of  the  third  part, 
reciting  the  said  several  indentures,  and  that  the  plaintiff 
did,  on  the  25th  day  of  December^  1842,  enter  into  partnership 
with  the  defendant,  George  Selby,  in  the  business  of  making 
and  selling  iron  tubes  under  the  said  license,  and  that  the  license 
aforesaid  formed  part  of  the  property  of  the  said  partnership, 
and  that,  accordingly,  by  deed  dated  the  1st  day  of  September, 
1845,  the  said  license  was  assigned  to  the  said  Thomas  Selby,  &c., 
in  trust  for  the  plaintiff  and  the  said  George  Selby  ;  that  the 
plaintiff  and  the  defendant,  George  Selby,  afterwards  agreed  to 
dissolve  the  said  partnership,  and  that  the  defendant,  George 
Selby,  intended  to  carry  on  the  said  business  in  partnership  with 
the  defendant,  William  Robert  Hodges,  and  that  it  was  agreed 
that  such  business  should  be  carried  on  under  the  style  or  firm 
of  the  Patent  Welding  Iron  Tube  Company,  and  that  all  the 
interest  of  the  plaintiff  in  the  effects  and  property  of  the  said 
partnership  should  form  part  of  the  partnership  so  to  be  carried 
on  by  the  defendants ;  and  that  by  a  deed  bearing  even  date 
with  the  said  indenture  last  mentioned,  and  made  between  the 
said  Thomas  Selby  of  the  first  part,  the  plaintiff  of  the  second 
part,  the  defendant,  George  Selby,  of  the  third  part,  and  Henry 
Reynolds  and  Edward  Moles,  of  the  fourth  part,  the  said  license 
had  been  assigned  to  the  said  H.  Reynolds  and  E.  Moles  in  trust 
for^  and  as  part  of,  the  property  of  the  said  partnership  so  to  be 
carried  on  by  the  defendants.  The  declaration  went  on  to  allege, 
that  in  and  by  the  said  last-mentioned  indenture  (of  the  5th 
of  September,  1845),  the  defendants  covenanted  with  the 
plaintiff  that  they  the  defendants  would  well  and  truly  pay 
all  and  every  the  sum  and  sums  of  money,  and  perform  all  and 
every  the  covenants,  promises,  and  agreements,  which  should, 
from  the  25th  day  of  December  then  last,  respectively  become 
payable  and  to  be  performed  in  behalf  of  the  said  license  and 
the  said  letters  patent  by  virtue  of  the  said  several  therein- 
before recited  and  mentioned  indentures  or  deeds,  or  either  of 
them,  or  otherwise  howsoever,  and  should  and  would  keep  harm- 
less and  indemnified  the  plaintiff's  executors,  administrators, 
and  assigns,  and  their  estate  and  effects,  from  all  liability  in 
respect  to  the  payment  and  performance  thereof  respectively, 
and  all  costs,  charges,  damages,  and  expenses  which  might 
arise  in  consequence  of  the  non-payment,  non-performance,  or 
non-observance  thereof  respectively.  And  the  plaintiff  further 
saith,  that  afterwards,  and  after  the  said  29th  day  of  September^ 
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1853.  by  himself  and  themBeIves>  or  by  his  and  their  parties,  eemsts 

BowcB  or  agents,  or  such  others  as  the  said  Richard  Prosser,  ms  assgae. 

„  ^'  should  at  any  time  agree  with,  and  no  others,  daring  the  tern 

andhisassi  ^^  fourteen  years  from   the  date   thereof,  the  said  Kcbrd 

in  panuAQce  of  granted  unto  the  said  Charles  and  his  assigns  full  and  (ne 

McriSJ^^y  to  li^rty,  license,  and  authority  to  manufacture  the  said  pateat 

be  paid  at  ccr-  machinery,  and  also  full,  free,  and  exclusive  liberty,  license, 

covenanTbT  *^°^  authority  to  make  pipes  with  such  machinery,  and  to  seii 

C  P.  that  he  and  dispose  thereof  during  the  residue  of  the  term,  yielding  iwi 

would  rend^  paying  unto  the  said  Bichard  and  assigns  a  royalty  or  »nn  kI 

u  account  to     4/,  13,^  4^,  fo^  gygry  x,oxi  of  the  said  iron  pipes  or  tub©  which 

the  patentee  at  ,  •'       ,  , 

certain  times     the  said  Charles,  his  assigns,  should  make  and  sell  in  pnrsnaDce 

of  SbJlif**^  of  the  aforesaid  license,  such  patent  rent  to  be  paid  od  the  21-t 

made  and  sold  day  after  each  quarter  of  a  year.     And  the  said  Charles  d'n 

auigns.'^^pu^  thereby,  for  himself  and  assigns,  covenant  with  the  said  Ricbn! 

soance  of  the  and  assigns  that  he,  the  said  Charles,  his  assigns,  would,  vitkis 

and  would  '  seven  days  after  the  end  of  each  quarter  of  a  year,  delWert) 

afterwards  pay  ^be  said  Bichard,  his  assims,  a  just  and  true  account  in  initinf 
such  snms  as*        ^  ••••  •     r\\     \     l* 

on  the  face  of    of  the  quantity  in  weight  of  pipes  which  the  said  Charles,  tu? 

Aould  bT**  -  assigns,  should  have  sold  in  the  quarter  of  a  year  then  endio: 
able  in  respect  in  pursuance  of  the  aforesaid  license,  and  would,  within  twentr- 

royait^  Do-  ^°®  ^^^^  ^'^^  ^^  ^°^  ^^  ®*®^  successive  quarter  of  a  year,  paj 
daration  dis-  unto  the  said  Richard,  his  assigns,  such  sum  of  money  as  sbouIiL 
license  had  upon  the  face  of  such  account,  be  payable  by  way  of  royaltr  « 
^  ^t^**d  *f^'^®®*^^-  ^°<1  ^'^^  plaintiff  further  says,  that  by  indenture 
by  him  to  cer-  dated  the  4th  May,  1842,  and  made  between  the  said  Clide^ 
SiSt  foTdS!  ^  I^*^™®r  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said 
fendants,  who  Charles  assigned  and  transferred,  unto  the  pliuntiff,  and  his  as- 
^irtSi^^in.  ®^8"s»  ^  ^^^  license  for  manu&cturing  the  said  patent  machineiy, 
tifT  to  perform  and  all  the  liberty  for  making  pipes  with  such  machinery,  ana 
Mm" and^p^  for  selling  and  disposing  thereof  during  the  residue  of  the  term, 
the  royalty,  subject  to  the  payment  of  the  rejit  or  royalty  payable  to  tJw 
the  plaintiff\n  ^^  Richard  Prosser,  and  to  the  performance  of  the  covenM*^' 
respect  thereto,  therein  contained  on  the  part  of  the  said  Charles  Palmer.  Aad 
the  defendanu  the  plaintiff  thereby  covenanted  with  the  said  Charles  Palmer. 
"*lt  "^lititiw  ^****  ^"^^  ^^  plaintii  and  assigns,  would,  during  the  continiiiwx 
of  tubes,  in  of  the  said  license,  pay  unto  the  said  Richard  Prosser  therec^ 
ff^il^nM^in  ^^  royalty,  and  would  perform  the  covenants  in  the  »id  ifl- 
respect  of         denture  as  from  the  29th  September  then  last  past 

which  certain 

sums  became 

due  to  the  patentee  by  way  of  royalty,  yet  defendants  had  not  paid  the  same,  nor  rendered  tf/*^ 

count  tbereol  —  Hefdy  on  demurrer,  1.  That  the  covenants  were  distinct.     2.  Thattbei*^'^ 

could  claim  the  royalty,  though  he  received  no  accounts.    3.  That  the  declaratiou  soiEciefiti;  <b 

closed  that  the  defendants  were  **  assigns"  within  the  meaning  of  the   coveniDt    4  Tkitt^ 

breaches  were  well  assigned,  and  therefore  that  the  declaration  was  good.  ^ 

Semble^  that  in  an  action  for  infringement  of  the  patent,  the  proper  plea  by  thedefea^tt*^ 
be  leave  and  license  fVom  the  plaintiff. 

StmJtiU  also,  that  there  can,  properly  speaking,  be  no  legal  assignment  of  a  patttt-lioeBff. 
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*  The  declaration  went  on  to  allege,  that  by  deed  dated  the      ,  ^^^^-  , 
5th  day  of  September,  1845,  and  made  between  the  plaintiff  of        Boweb 
the  first  part,  the  defendant,  George  Selby,  of  the  second  part,       hodgbs. 
and  the  defendant,  William  Bobert  Hodges,  of  the  third  part, 
reciting  the   said   several  indentures,   and  that   the  plaintiff 
did,  on  the  25th  day  of  December^  1842,  enter  into  partnership 
with  the  defendant,  George  Selby,  in  the  business  of  making 
and  selling  iron  tubes  under  the  said  license,  and  that  the  license 
aforesaid  formed  part  of  the  property  of  the  said  partnership, 
and  that,  accordingly,  by  deed  dated  the  1st  day  of  September, 
1845,  the  said  license  was  assigned  to  the  said  Thomas  Selby,  &c., 
in  trust  for  the  plaintiff  and  the  said  George  Selby  ;   that  the 
plaintiff  and  the  defendant,  George  Selby,  afterwards  agreed  to 
dissolve  the  said  partnership,  and  that  the  defendant,  George 
Selby,  intended  to  carry  on  the  said  business  in  partnership  with 
the  defendant,  William  Robert  Hodges,  and  that  it  was  agreed 
that  such  business  should  be  carried  on  under  the  style  or  firm 
of  the  Patent  Welding  Iron   Tube  Company,  and  that  all  the 
interest  of  the  plaintiff  in  the  effects  and  property  of  the  said 
partnership  should  form  part  of  the  partnership  so  to  be  carried 
on  by  the  defendants ;  and  that  by  a  deed  bearing  even  date 
with  the  said  indenture  last  mentioned,  and  made  between  the 
said  Thomas  Selby  of  the  first  part,  the  plaintiff  of  the  second 
part,  the  defendant,  George  Selby,  of  the  third  part,  and  Henry 
Reynolds  and  Edward  Moles,  of  the  fourth  part,  the  said  license 
had  been  assigned  to  the  said  H.  Reynolds  and  E.  Moles  in  trust 
for»  and  as  part  of,  the  property  of  the  said  partnership  so  to  be 
carried  on  by  the  defendants.   The  declaration  went  on  to  allege, 
that  in  and  by  the  said  last-mentioned  indenture  (of  the  5th 
of  September,    1845),   the   defendants   covenanted  with  the 
plaintiff  that  they  the  defendants  would  well  and  truly  pay 
all  and  every  the  sum  and  sums  of  money,  and  perform  all  and 
every  the  covenants,  promises,  and  agreements,  which  should, 
from  the  25th  day  of  December  then  last,  respectively  become 
payable  and  to  be  performed  in  behalf  of  the  said  license  and 
the  said  letters  patent  by  virtue  of  the  said  several  therein- 
before recited  and  mentioned  indentures  or  deeds,  or  either  of 
them,  or  otherwise  howsoever,  and  should  and  would  keep  harm- 
less and  indemnified  the  plaintiff's  executors,  administrators, 
and  assigns,  and  their  estate  and  effects,  from  all  liability  in 
respect  to  the  payment  and  performance  thereof  respectively, 
and  all  costs,  charges,  damages,  and  expenses   which   might 
arise  in  consequence  of  the  non-payment,  non-performance,  or 
non-observance  thereof  respectively.     And  the  plaintiff  further 
saith,  that  afterwards,  and  after  the  said  29th  day  of  September, 
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.  ^^^^'  ,      1842,  and  during  the  continuance  of  the  sud  lioenae  (wbieh 
BowBB       still  continues),  and  between  the  day  and  year  last  aforeaid, 
HoDQ  ^^^  ^^®  ^^^^  ^^7  ^^  September,  1852,  the  persons  csrrying  on 

the  said  business  under  the  said  form  or  style  of  the  Pileot 
Welding  Iron  Tube  Company,  made  and  sold,  in  pursiisooe  of 
the  aforesaid  license,  great  quantities  of  the  said  iron  tubes, 
and  thereby,  and  before  the  commencement  of  this  suit,  great 
sums  of  money  became  payable  to  the  said  Richard  Froaer, 
in  respect  of  the  said  license  and  letters  patent,  and  for  tbe 
royalty  by  such  license  rendered  due  and  payable ;  yet  the 
defendants  have  disregarded  their  said  covenant  in  this,  that 
they  have  not  pidd  or  caused  to  be  paid  the  same  mm  o: 
money,  and  the  same  still  remains  unpaid;  and  the  defeodaoti 
have  further  disregarded  their  said  covenant  in  tlus,  that  no 
just  and  true  account  in  writing  of  the  quantity  in  weight  of 
the  said  iron  pipes  or  tubes  so  sold  as  aforesaid  in  pursiuDce  of 
the  said  license,  has  been  delivered  to  the  said  Richard  Proeeer. 
And  the  plaintiff  claims  10,000L  To  this  dedaration  the  de- 
fendant demurred. 

Mr.  Quain  for  the  defendants,  in  support  of  the  demoner. 
The  declaration  is  bad,  because  it  discloses  no  breach  of  the 
covenant.  The  covenant  is  in  substance  to  indemnify  the  plaintiff 
from  the  covenants  in  the  original  grant,  as  to  aJl  iron  tubes 
manufactured  by  Palmer  or  his  assigns;  and  the  defendants 
are  not  assignees  of  the  license.  The  action  is  against  the 
cestuis  que  trtist,  not  the  trustees.  It  is  not  shown  that  pipes 
have  been  made  by  C.  Palmer  or  his  assigns  in  pursuance  of 
the  license.  And  further  it  does  not  appear  that  any  aocounti 
have  been  rendered,  and  the  covenant  in  the  original  deed  b 
only  to  pay  royalties  according  to  the  sums  due  on  the  aooonnts 
rendered,  [ilfau/e  J.  One  covenant  is  to  render  accoants, 
another  to  pay  the  royalty ;  but  if  Palmer  could  have  aaoer- 
tained  the  amount  without  the  aid  of  the  accounts,  he  would 
have  had  a  claim,  even  although  the  assignee  had  not  rendered 
the  account.  And  here  it  is  averred  that  a  certiun  sum  had 
become  due ;  under  which  allegation  the  plaintiff  could  produce 
the  account  in  evidence  if  he  had  it,  or  adduce  evidence  aUxwii* 
recovering  the  amount  thus  proved  to  be  due  under  the  ir^ 
covenant,  while  under  the  second,  he  could  recover  damage  for 
the  not  rendering  the  account,  as  the  expense  of  acquiring  ic* 
formation.]  There  is  no  express  covenant  afler  the  reddenisM* 
iMauIe  J.  Yes ;  the  words  **  such  rent  to  be  paid,^  make  a 
covenant. (a)]  An  implied  covenant,  not  an  express  one: 
there  is  an  important  difference  between  the   two  kinds  cf 

(a)  HoUis  V.  Carr,  2  Mod.  87. 
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covenant  (a)  [^Mauk  J.  They  are  the  same  in  this  respect ; 
they  are  equally  implied  from  the  words  naedL  If  the  covenant 
be  **  implied  "  from  the  words  used,  it  is  only  because  the  words 
used  express  it.  There  is  a  distinction  between  a  covenant  in 
law  annexed  to  an  estate,  and  a  covenant  in  fact,  which  is 
either  express  or  implied,  but  equally  is  implied  or  expressed 
by  the  wards  of  the  deed.]  Still  it  must  be  shown  that  the 
tubes  were  made  by  assignees  of  Palmer.  [Jervis  C.  J.  Who 
is  assignee  of  a  patent  license  ?]  The  transferee  of  the  whole 
interest  in  the  license.  \^Maule  J.  Are  not  the  manufacturers 
licensees  under  Palmer?]  No;  the  trustees:  defendants  are 
cestuis  que  trust  [Jervis  C.  J.  Who  are  to  make  the  tubing  ?] 
The  Patent  Welding  Company  are  alleged  to  have  done  so ;  i.  e. 
the  defendante;  but  they  are  hot  assignees  of  the  license. 
[Jervis  C.  J.  Strictly  speaking,  no  one  can  be ;  it  is  only  by 
a  species  of  estoppel  that  the  plaintiff  would  be  concluded  by 
his  transfer  of  his  license.]  The  license  is  to  him  and  his 
assigns*  [Mnule  J.  If  a  patentee  license  A.  and  his  assigns, 
and  he  assigned  to  B.,  in  an  action  for  infringement  of  the 
patent,  B.  would  justify  by  the  "  leave  and  license  *'  of  the 
patentee  or  his  licensee,  and  not  as  assignee.]  That  shows  that 
the  defendants  are  not  **  assigns  "  of  Palmer,  and  so  not  within 
the  covenant,  (b)  [Maule  J.  Does  not  the  declaration  show, 
in  substance,  that  the  pipes  were  made  under  the  original 
license,  and  that  the  defendant  covenanted  with  the  plaintiff  to 
pay  what  was  due  in  respect  of  them  ?]  It  is  submitted  that 
the  word  ^^  assigns,"  means  '*  &ya/ assigns."  [Maule  J.  No: 
assigns  within  the  meaning  of  the  covenant ;  the  transferee  of 
the  whole  interest  by  any  instrument  which,  in  ordinary  par- 
lanee,  would  be  termed  an  assignment.]  The  trustees  alone 
have  power  to  manufacture,  being  legal  assignees.  [Maule  J. 
But  the  declaration  discloses  that  they  have  done  it ;  if  the 
company,  who  are  said  to  have  done  it  in  '^  pursuance  of  the 
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BOWBB 

V. 
IJODOSg. 


(a)  Line  t.  Stephenson^  5  B.  N.  C. 
183.  S^e  as  to  implied  covenants ; 
SalUniH  V.  Htnutoun^  1  Bing.  433. ; 
Sampson  v.  Easterhy^  9  B.  &  C.  505. ; 
Atpden  v.  Austen^  5Q.B.  671.  In 
the  latter  case  the  principle  is  thus 
stated  per  Curiam :  "  Where  words 
(of  recital  or  reference)  manifest  a 
dear  intention  that  the  parties  should 
do  certain  acts,  the  Court  will  infer 
a  covenant  to  do  such  acts  as  if  there 
had  been  express  covenants.**  In 
Williams  v.  BurreU,  1  C.  B.  402., 
Tindal  C.  J.  showed  that  an  express 
and  implied  covenant  were  the  same, 
and  distingubhed  between  implied 


covenants  and  covenants  in  law. 
**  A  covenant  in  law  is  an  agreement 
the  law  infers  from  the  use  of  certain 
words  having  a  known  operative 
legal  force,  as  *dedi,*  ^demisi;* 
whereas  an  implied  covenant  is 
one  collected  by  construction  and 
inference  from  the  terms  used  in 
the  deed ;  and  an  implied  covenant, 
in  this,  its  proper  sense,  is  not  to  be 
distinguished  trom  an  express  cove- 
nant.   It  is  a  matter  of  construction 


ft 


in  every  case. 

(ft)  Protheroe  v,  Majfy  5  M.  &  W 
675. 
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license^*'  could  do  it  only  by  the  authority  of  the  trustees  irbo 
held  the  license  for  them,  then  the  declaration  virtually  all^ 
that  the  trustees  made  these  pipes.]  The  plaintiflTs  remedy  ii 
in  Equity.  [Jervis  C.  J.  If  he  have  no  remedy  at  Law,  then, 
though  his  leave  and  license  might  be  pleaded  to  an  action  for 
infringement  of  the  patent,  he  has  no  legal  remedy  for  reooToy 
of  the  money.] 

Channel  Serjt.,  and  Henderson  for  the  plaintiff,  were  not 
called  upon. 

P£R  Curiam.  The  declaration  is  good.  The  covenant  to  ptj 
the  royalty  is  followed  by  the  covenant  to  account,  whidi  b  do 
qualification  or  limitation  of  the  other.  In  an  action  bj  tbe 
patentee,  there  would  be  evidence  to  prove  a  plea  of  leave  and 
license,  and  it  would  be  unjust  and  absurd  to  hold  that  tbe 
plaintiff  could  not  recover. 

Judgment  for  the  plaintiC 

Attorneys,  Chilian  If  Smith  ;   Vallance  if  VaUanee* 


Qubsn's 
Bench. 

May^U 

A  proTisioiml' 
committeemaii, 
who  has  paid  a 
deht  doe  from 
himself  and 
others  jointly, 
is  only  entitled 
to  recover  from 
his  co-con- 
tractors a  con- 
tribution, ac- 
cording to  the 
number  ori- 
ginally liable 
for  the  debt, 
and  not  accord- 
ing  to  the  num- 
ber who  may 
be  sarriying  at 
the  time  of  the 
payment. 

SemUe,  that 
contribution 
may  be  reoo- 
vcKdat  law 
against  the 
executors  of 
deceased  co- 
contractors. 


BATARD  V.  HAWES.  (a) 

Coram  Lord  Campbell  C.  J.,  Wightmak  J.,  Erle  J.» 

and  Cbompton  J. 

Declaration  for  money  paid  by  the  plaintiff  for  tbe  u* 
of  the  defendant,  and  for  money  due  on  an  account  stated. 
Pleas,  except  as  to  72/.  195.  6d.  never  indebted;  and  as  to  tittt 
sum,  payment  into  Court.  The  plaintiff  joined  issue  on  the  first 
plea,  and  took  the  sum  of  72/.  I9s.  6d.  out  of  Court. 

Upon  the  trial  at  the  second  sitting  in  Middlesex  in  EQazy 
Term,  1853,  before  Crompton  J.,  it  appeared  that  the  plaiBtiff 
and  defendant  were  both  provisional  committeemen  of  tk 
London  and  Southend  Railway  Company,  which  was  nem 
completely  formed,  and  that  the  action  was  brought  to  recoTcr 
contribution  by  the  defendant  towards  the  sum  of  753/.  18^  T^» 
for  which  the  plaintiff  had  been  sued  by  Mr.  Baley,  the  en- 
gineer employed  on  behalf  of  the  proposed  company,  to  prepare 
the  plans,  sections,  and  estimates,  to  enable  them  to  apply  for  ifi 
Act  of  Parliament,  and  which  sum  the  plaintiff  had  pai<i  to 
him.  The  jury  found  that  twelve  persons,  including  the  plabtif 
and  defendant,  were  originally  jointly  liable  to  Baley,  but  tbt 
two  of  them  had  died  before  the  bringing  of  the  action  agaio^ 

(a)  Beported  by  B.  J.  Corner,  Esq. 
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Mr.  Batard^  and   the  payment  to  Baley ;     and  the  question      ,  ^^^-  . 
^wasy  whether  the  amount  of  contribution  should  be  calculated       Batabd 
according  to  the  number  of  persons  originally  liable  to  Baley,       ^' 
or  to  the  number  surviving  at  the  time  the  money  was  paid  to 
him  by  the  plaintiff;  the  sum  paid  into  Court  being  more  than 
one  twelfth  but  less  than  one  tenth  of  the  amount  paid,  (a) 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  21.  Ss.  4i/.,  the  difference  between  the  sum  paid 
into  Court,  and  one  tenth  of  the  sum  paid  by  the  plaintiff,  but 
gave  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  ; 
and  a  rule  having  been  obtained  for  that  purpose, 

Mr.  Bramwell  Q.  C.  and  Mr.  Prentice  showed  cause.  Ten  ^pril  28  &  29. 
persons  only  were  liable  at  the  time  when  the  action  was 
brought  against  the  plaintiff  by  Baley,  for  his  remedy  against 
the  two  deceased  persons  was  actually  gone,  and  the  plaintiff, 
having  ptud  the  whole  debt,  that  is  to  say,  75/.  10«.  M.  for 
each  of  the  ten  persons  liable,  he  had  then,  and  not  till  then, 
a  vested  right  to  recover  that  sum  against  each.  This  is  not 
an  action  of  indemnity ;  —  the  parties  are  not  sureties  for  each 
other ;  the  liability  does  not  survive,  nor  could  their  executors 
be  sued  upon  it,  although  it  would  be  otherwise  if  they  had 
lived  until  after  the  money  had  been  paid.  There  is  no  cause 
of  action  for  contribution  until  that  time,  and  the  right  is 
against  the  surviving  contractors  only.  At  the  close  of  the 
argument  Mr.  Bramioell  handed  up  to  the  Court  the  following 
authorities:  Rawstone  v.  Parr{b)f  Sumner  v.  Powell {c)^  WiU 
Uams^s  Executors.  ((/) 

Mr.  Crowder  Q.  C.  and  Mr.  Ogle^  contrh.  The  action  is 
only  maintainable  at  all  upon  equitable  principles,  viz.,  that  one 
contractor  should  be  indemnified  by  his  co-contractors;  and 
assuming  that  it  is  maintainable  at  law,  can  the  implied  promise 
to  contribute  be  construed  otherwise  than  that  Mr.  Batard 
ought  to  be  indemnified  by  those  who  contracted  jointly  .with 
him  ?  Baley,  as  soon  as  his  work  was  done,  might  have  sued 
any  one  of  the  twelve,  and  Mr.  Batard  might  and  ought  to 
have  paid  it  immediately,  and  then,  without  dispute,  he  could 
only  have  recovered  one  twelfth  against  each;  and  can  his  posi- 
tion be  bettered  by  waiting  until  Baley  sues,  and  two  of  the  co- 

(a)  It   also    appeared    that   the  for  his  share  of  the  balance,  after 

plaintiffhad  brought  an  action  against  deducting  that  sum;  but  as  no  de- 

bchneider,  another  of  the  original  cision  was  given  on  that  point,  the 

contractors,  who  had  compromised  argument  upon  it  is  omitted, 

the  action  before  trial,  bj  payment  (h)  Russ.  424.  539. 

of  the  sum  of  100/.,  and  it  was  con-  (c)  2  Meriy.  30.,  S.  C.  1  T.  &  B. 

tended  that  the  whole  of  this  sum  423. 

ought  to  be  brought  to  account,  and  {d)  3rd  Edit   1366—1370.,    4th 

that  the  defendant  was  onlj  liable  Edit.  869. 
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contractors  are  dead  ?     The  plaintiff  would  have  a  right  to  go 
Batabd       to  a  court  of  Equity  against  the  executors  of  the  deceased  per- 
sons, as  in  the  case  of  insolyencj.     It  is  ai^oed  that  this  is  not 
an  action  of  indemnity,  but  it  can  be  supported  on  no  oder 
ground.     In  Craythome  v.  Swinburne  (a),  Lord  Eldom,  lays  it 
down  that  the  right  of  a  surety  to  contribution  from  his  ok 
sureties  stands,  not  on  a  contract,  but  on  a  principle  of  natiml 
justice.     The  same  view  is  taken  in  Theobald  on  Principal  ssd 
Surety  (ft),  and  in  this  case  it  must  arise  at  the  time  the  debt 
was  contracted,  as  Baley  would  have  had  a  right  to  proceed 
against  any  one  of  the  twelve.     A  surety's  right  to  reimburse- 
ment accrues  toties  quoties  on  the  occasion  of  each  payment  le 
is  forced  to  make,  after  it  is  ascertained  that  he  has  paid  more 
than  his  just  proportion;  LampUigh  v.  Braithwaite{e\  Daws, 
Humphries  (d) ;  but  to  ascertain  the  just  proportion,  you  most 
look  to  the  time  when  the  debt  was  incurred.     Mr.  Joatiee 
Story  says  (e),  *^  The  claim  certainly  has  its  foundation  in  the 
clearest  principles  of  natural  justice,  for,  as  all  are  equally 
bound,  and  are  equally  relieved,  it  seems  but  just  that,  in  soch 
a  case,  all  should  contribute  in  proportion  towards  a  benefit 
obtained  by  all,  upon  the  maxim.  Qui  sentit  commodum  Mentire 
debet  et  onus/'      Supposing  that  instead  of  two,  ten  had  died 
before  the  debt  was  sued  for,  can  it  be  the  law  that  the  whole 
burthen  is  to  fall  on  the  remaining  two  ?     No  decision  can  be 
produced  where  such  a  construction  has  prevailed.     The  plain- 
tiff might  have  filed  a  bill  in  Equity,  to  which  the  execatofs  of 
the  deceased  contractors  could  have  made  no  defence,  but  it 
may  be  doubtful  even  whether  an  action  at  Law  might  not  be 
maintained  against  them.     Prior  v.  Hembrow.  {/) 

Cur.  adv.  vulL 

May  51.  Lord  Campbell  C.  J.  now  delivered  the  judgment  of  die 

Court.  It  appeared  in  this  case  that  the  plaintiff,  the  defendant, 
and  several  other  persons,  had  jointly  employed  Mr.  Baley,  an 
engineer,  to  make  plans  and  sections,  and  to  do  engineering 
work,  preparatory  to  bringing  a  bill  for  a  railway  into  Farlif- 
ment ;  the  plaintiff  was  sued  by  Baley  for  the  amount  of  his  bill? 
and  was  obliged  to  pay  him,  and  he  then  brought  the  present 
action,  to  recover  from  the  defendant  his  share  of  contribution. 
The  jury  found,  at  the  trial,  that  there  were  twelve  personf, 
including  the  plaintiff  and  the  defendant,  who  were  parties  to  the 

(a)  14  Ves.  160.  (rf)  6  M.  &  W.  16S. 

(b)  Page  266.  {e)  fiquitj  Juris,  vol.  i.  8.493. 

(c)  Smith's  Leading  Cas.  71.  (a)  (/)  8  M.  &  W.  873. 
in  notis» 
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original  employment  of,  and  contract  with,  Baley ;  and  that  two  1853. 
of  those  persons  had  died  before  the  payment  by  the  plaintiff  to  Batabd 
Baley.  The  plaintiff  had  paid  into  Court  an  amount  sufficient 
to  coyer  a  twelfth  of  the  amount  of  the  payment  to  Baley,  but 
not  sufficient  to  cover  a  tenth  of  that  amount;  and  the  ques- 
tion thus  arose  for  our  consideration  whether  the  amount  to  be 
recoTcred  by  the  plaintiff,  under  the  above  circumstances,  was 
to  be  calculated  according  to  the  number  of  original  joint  con- 
tractors, or  according  to  the  number  of  those  who  were  alive 
when  the  payment  was  made,  and  against  whom  the  right  of  the 
creditor  to  sue  at  law  had  survived*  The  point  appeared  to  us 
to  be  one  which  would  admit  of  considerable  doubt,  and  we  took 
time  to  consider  our  judgment. 

If  the  right  to  contribution  is  to  be  considered  as  arising 
merely  from  the  fact  of  payment  being  made,  so  as  to  relieve  a 
party  jointly  liable  from  legal  liability,  we  should  have  to  look 
to  the  number  of  co-contractors  actually  liable  at  law  at  the 
time  of  making  the  payment  which  relieved  them  from  liability ; 
but  we  think  that  it  is  not  merely  the  legal  liability  to  the  cre« 
ditor  at  the  time  of  the  payment  that  we  are  to  regard,  but  that 
we  must  look  to  the  implied  engagement  of  each  to  pay  his 
share,  arising  out  of  the  joint  contract  when  entered  into.  To 
support  the  action  for  money  paid,  it  is  necessary  that  there 
should  be  a  request  from  the  defendant  to  pay,  either  expresiTor 
implied  by  law :  where  one  party  enters  into  a  legal  liability  for 
and  at  the  request  of  another,  a  request  to  pay  the  money  is 
implied  by  law  from  the  fact  of  entering  into  the  engagement ; 
and,  if  the  debt  or  liability  be  incurred  entirely  for  a  principal, 
the  surety  being  liable  for  him  at  his  request,  and  being  obliged 
to  pay,  is  held  at  law  to  pay  on  an  implied  request  from  the 
principal  that  he  will  do  so.  In  a  joint  contract  for  the  benefit 
of  all,  each  takds  upon  himself  the  liability  to  pay  the  whole 
debt,  consisting  of  the  shares  which  each  contractor  ought  to  pay 
as  between  themselves ;  and  each  in  effect  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his  share :  each, 
therefore,  may  be  considered  as  becoming  liable  for  the  share  of 
each  one  of  his  co-contractors  at  the  request  of  such  co-con- 
tractor, and,  on  being  obliged  to  pay  such  share,  a  request  to  pay 
it  is  implied  as  against  the  party  who  ought  to  have  paid  it,  and 
who  is  relieved  from  paying  what,  as  between  himself  and  the 
party  who  pays,  he  ought  himself  to  have  paid  according  to  the 
original  arrangement.  If  the  original  arrangement  were  incon- 
sistent with  the  fact  that  each  was  to  pay  his  share,  no  action 
for  contribution  could  be  maintained.  Thus,  if  by  arrangement 
between  themselves,  one  of  the  joint  contractors,  though  liable 
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\S59.  to  the  creditor,  waa  not  to  be  liable  to  pay  any  portion  of  the 
Batau>  debt,  it  is  clear  that  no  action  could  be  maintained  against  him ; 
^_^  though  if  the  relief  from  the  legal  liability  were  alone  looked 
to,  it  would  follow  that  he  waa  liable  to  contribute.  So,  where 
one  surety  enters  into  an  engagement  of  suretyship  at  the 
request  of  his  co-surety,  it  has  been  held  that  the  oo-surety , 
paying  the  whole,  can  maintain  no  action.  Ihimer  v.  Domes,  (a) 
Our  opinion  is  in  conformity  with  the  cases  in  which  it  has 
been  held  that  a  co-surety  is  not  liable  at  law  to  a  greater  extent 
than  his  share,  with  reference  to  the  original  number  of  soreties, 
notwithstanding  the  insolvency  of  one  or  more  of  the  oo-con- 
tractors ;  and  also  agrees  with  the  rule  laid  down  by  Mr.  Jostioe 
Bayley  in  Browne  v.  Lee  (i),  where  he  says,  ^  I  think  that  at 
law  one  of  three  co-sureties  can  only  recover  againat  any  one  of 
the  others  an  aliquot  proportion  of  the  money  paid,  r^ard  being 
had  to  the  number  of  sureties.  ** 

It  was  urged  before  us  by  Mr.  Bramwett,  that  if  there  were 
an  implied  original  arrangement  between  the  co-contractors,  ao 
action  ought  to  be  maintainable  on  such  promise  against  the 
executors  of  a  deceased  co-contractor ;  and  he  said  that  the  fact 
of  there  being  no  instance  of  such  an  action  goes  strongly  to 
show  that  there  was  no  such  original  engagement.  It  might  be 
said,  on  the  other  hand,  that  there  is  no  instance  in  the  books  of 
th^  party  who  has  paid  recovering  more  than  an  aliquot  pro- 
portion with  reference  to  the  original  number  of  co-contractors, 
by  reason  of  the  death  of  one  or  more  of  them,  but  it  is  a  more 
satisfactory  answer,  that  there  is  very  strong  authority  for  hold- 
ing  that  such  an  action  will  lie  against  executors. 

In  Aslihy  V.  Ashby  (c),  those  very  learned  judges,  Mr.  Justice 
Bayley  and  Mr.  Justice  Littleddle^  rely  on  such  an  action  lying 
against  executors  as  the  ground  of  their  judgments  on  the  point 
directly  before  them.     Mr.  Justice  Bayley  says,  {d)  "  To  put  a 
plun  case,  suppose  two  persons  are  jointly  bound  as  sureties, 
one  dies,  the  survivor  is  sued  and  is  obliged  to  pay  the  whole 
debt.     If  the  deceased  had  been  living,  the  survivor  might  have 
sued  him  for  contribution  in  an  action  for  money  paid,  and  I 
think  he  is  entitled  to  sue  the  executor  of  the  deceased  for  money 
paid  to  his  use  as  executor."     And  Mr.  Justice  Littledak  says  (e), 
**  Suppose  that  a  plaintiff  had  become  bound  jointly  with  a  tes- 
tator, and  after  his  death  had  paid  the  whole  debt,  I  should 
think  that  an  action  against  the  executor  for  money  paid  to  hii 
use  might  be  supported,  and  that  the  plaintiff  would  be  entitled 

(a)  2  Esp.  K.  P.  C.  479.  (d)  Ibid.  449. 

(6)  6  B.  &  C.  697.  (e)  Ibid.  451. 

(c)  7  B.  &  C.  444. 
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0  judgment  de  bonis  testatoris.'^  See  also  2  Williams  on  Exe-  .  18^3- 
mtors*  (a)  Such  an  action  against  executors  can  only  be  sup- 
)orted  on  the  ground  of  the  existence  of  such  an  implied 
)riginal  engagement  as  we  have  adverted  tO|  which,  being  made 
n  the  testator's  lifetime  would  bind  the  executors;  and  such 
m  engagement,  if  implied,  would  form  a  good  legal  ground  for 
lupporting  the  action  for  money  paid. 

AVe  were  pressed  also  with  the  dictum  of  Lord  JEldon  in 
CraytAome  v.   Swinburne  (i),  referred  to  by  Baron  Parke  in 
Kemp  V.  Finden  (c),  and  in  Davies  v.  Humphreys  (d),  as  to  the 
iction  for  contribution  being  founded  rather  upon  a  principle  of 
equity  than  upon  contract.     The  expressions  of  Lord  Eldon, 
lowever,  will  be  found  to  relate  rather  to  the  origin  of  the  im- 
)Iied  contract  than  to  the  time  at  which  it  is  to  be  taken  to  be 
nade.     He  says :  '^  And  I  think  that  right  is  properly  enough 
itated  as  depending  rather  upon  a  principle  of  equity  than  upon  . 
contract ;  unless  in  this  sense,  that  the  principle  of  equity  being 
n  its  operation  established,  a  contract  may  be  inferred  upon  the 
mplied  knowledge  of  that  principle  by  all  persons,  and  it  must 
ye  upon  such  a  ground  of  implied  assumpsit  that  in  modern 
;imes  courts  of  law  have  assumed  a  jurisdiction  upon  this  sub- 
ect."    This  passage  must  be  taken  to  admit  the  existence  of  an 
implied  contract,  and  does  not  appear  to  us  to  be  inconsbtent 
(?ith,  or  to  outweigh  the  clear  expression  of  the  opinion  of  the 
Judges  in  Ashby  v.  Ashby. 

Several  inconveniences  and  difEculties  were  pointed  out  on 
both  sides,  in  the  course  of  the  argument,  as  likely  to  arise  from 
the  adoption  of  each  of  the  rules  contended  for:  but  we  think 
that  the  rule  suggested  by  the  defendant's  counsel  will  be  found 
tnuch  more  simple,  and  less  liable  to  the  inconveniences  pointed 
out  than  that  contended  for  on  behalf  of  the  plaintiff. 

After  entertaining  considerable  doubt  on  the  subject  we  have 
come  to  the  conclusion  that  the  rule  most  in  conformity  with 
the  authorities,  the  principles  of  law,  and  the  convenience  of  the 
^^^9  is  to  look  to  the  number  of  original  co'^ontractors  for  the 
purpose  of  determining  the  aliquot  part  which  each  contributor 
is  to  pay ;  and  the  defendant  in  this  case  having  paid  inta  Court 
&  eum  sufficient  to  cover  the  amount  due  in  proportion  to  the 
number  of  the  original  contractors,  the  rule  for  entering  the  ver^ 
flict  for  the  defendant  must  be  made  absolute. 

Our  decision  upon  this  point  renders  it  unnecessary  to  say  any- 

(fl)  4th  Edit  1509.  (c)  12  M.  &  W.  424. 

(h)  14  Vea.  164.  {d)  6  M.  &  W.  16S. 

C.  L.— VOL.  I.  3  H 
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^  ^^^^'  ^     thing  upon  the  question  raised,  as  to  the  right  of  the  defendaot 
Batahd       to  credit  for  the  overpayment  by  one  of  the  co-contractofB. 
J,  ^*  Bule  absolute. 

Attorneys,  Marshall  Turner;  John  CurtUm 


B ATARD  X.  DOUGLAS,  (a) 

.Queen's         Coram  LOBD  CAMPBELL  C.  J.,  WlOHTMAN  J.,  EkLE  J.,  UkI 
Bench.  »  -» 

April  9.  CuOMPTONJ. 

commHteemen  X  HIS  was  an  action  by  the  same  plaintiff  as  in  Baiard  t. 
are^ot,M  Hawe8(b)y  against  another  of  the  provisional  committeemeD, 
although  thej    for  contribution  towards  the  same  payment. 

j^nV^mriSu,        ^*  ^^«  *"*1  ^^  ^*^^  ^^  ^^^^  ^^^  Campbell  C.  J.,  at  tbe 
and  any  such     sittings  in  Middlesex,  after  Hilary  Term  last,  the  jury  tmsA 

who  hmit paida  ^^^  ^^^  number  of  persons  liable  was  five,  and  a  verdiet  was 
debt  doe  from    accordingly  entered  for  the  amount  of  one-fifth  of  the  debt  paid 

sereral,  may       ,      *l       i  •    i.-ir 
maintain  by  the  plamtlff. 

actions  at  law         j|y^  Scrieant  Shee  now  moved  fw  a  new  trial,  on  the  sroanl 

against  his  co-  *  .         •     ^ 

contractors  for  that  the  plaintiff  and  defendant  being,  m  fact,  partners^  between 

comnbutiOT.^  ^^^°^  many  cross  liabilities  might  exist  in  respect  of  the  pio- 

off  of  the  name  jectcd  railway,  which  could  not  be  adjusted  in  such  an  actioD,  it 

riablejomtlr  was  a  misdirection  to  direct  a  verdict  for  contribution  in  respect 

with  others,  of  one  of  such  liabilities :  it  being  doubtful  whether,  even  as 

tracted^r  the'  between  co-sureties,  an  action  at  law  would  lie  in  a  oomplieated 

purposes  of  an  ^ase,  where  the  rights  of  the  parties  cannot  be  adjusted ;  citiDS 

intended  jomt      _       ,,        _,_         ,  ,  \         t  ^         »  r-.t  y.v 

stock  company  Cowell  V.  Edwards  (c),  and  Craythome  v.  Swinburne,  yd) 

from  the  list  if 

under  the  LoRD  Campbell  C.  J.     If  provisional  committeemen  were 

Winding-up  partners,  an  action  for  contribution  would  not  lie ;  it  haa,  how- 
to  an  sction  ever,  been  solemnly  decided  that  they  are  not,  as  partners^  liaUe 
"^Sh  ^'^  **'  generally  on  all  transactions  entered  into  by  any  one  of  them ; 

but  that  their  liability  depends  on  the  contract  actually  made  in 
each  case  as  a  separate  transaction.     Then,  if  they  are  not 
partners,  the  rights  and  liabilities  arising  out  of  one  traneactioa 
cannot  be  varied  because  there  are  others. 
The  other  Judges  concurred. 

Mr.  Serjeant  Shee  then  urged,  as  another  objection  to  this  ver- 

(a)  Reported  by  R.  J.  Comer,  Esq. 
(&)  Ante,p.  812.  (c)  2  B.  &  P.  268.  (d)  14  Yes.  160. 
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diet,  thatj  before  the  payment  waa  mode  for  contribution,  towards 
whicli  this  action  was  brought,  the  defendant's  name  had  been 
struck  off  the  list  of  contributories  by  the  Master  under  the 
Winding-up  Act,  11  &  12  Vict,  c,  45.,  which  was  a  decision  by 
a  judge  of  a  tribunal  competent  to  determine  the  defendant's 
liability,  and  which  decision,  by  the  79th  sect,  of  the  Act,  was 
binding  and  conclusive. 

[_jSed  per  Curiam.  The  cause  of  action  arose  after  that  de- 
cision ;  and  there  is  nothing  in  the  Act  to  bar  the  plaintiff's 
right  to  sue  for  contribution.] 

'hli.  Serjeant  Skee  then  obtained  a  rule  nisi  for  a  new  trial,  or 
to  reduce  the  damages  upon  an  affidavit,  showing  that,  since  the 
trials  evidence  had  been  obtained  that  eight  persons  at  least  were 
liable  for  the  debt  to  Baley  at  the  time  it  was  contracted. 

'Mr.  BramweU  Q.  C.  and  Mr.  Prentice  showed  cause  against 
this  rule ;  and  Mr.  Philip  Francis  was  heard  in  support  of  it : 
but  in  consequence  of  the  argument  and  judgment  in  Batard  y. 
Hauyesy  ante  p.  812.,  it  is  unnecessary  to  report  the  farther  argu- 
ment, as  judgment  was  given  upon  the  same  grounds  in  this  case, 
that  the  damages  should  be  reduced  from  one  fifth  to  one  eighth 
of  the  debt 

Rule  absolute  to  reduce  the  damages  accordingly. 

A.ttomeys,  Marshall  Turner  ;   W.  B,  James. 


1S53. 

i  y  f 

Batard 

V. 

Douglas. 


Mt^  5. 


PINNINGTON  r.  GALLAND.  (a) 

Coram  Pollock  C.  B.,  Aldebson  B.,  Platt  B.,  and       Exchequeb. 

Mabtin  B.  fj^l: 

JL  HIS  was  an  action  on  the  case  to  establish  a  right  of  way,  fe^^id  and^ 

and  was  tried  before  Coleridge  J.,  at  Nottingham,  at  the  summer  conveyed  two 

assizes,  1852,  when  a  verdict  was  taken  for  the  plaintiff,  subject  b,  by  iDstru- 

to  a  special  case,  of  which  the  following  are  the  material  facts : —  mente  executed 

In  the  year  1839,  a  property,  consisting  of  five  closes,  be-  day  to  different 

longed  to  a  Mr.  Dickenson,  in  fee ;  two  of  them,  the  B.yeholme  ^'^^Jf**"" 

Close  and  the  Moat  Close,  were  separated  by  two  of  the  others  rated  fh>m  the 

from  the  only  available  highway,  the  town  street  of  Sutton-  over^^ich, 

upon-Trent.     From  the  year  1823  the  road  A  B,  over  which  preyious  to  the 

the  plaintiff  now  claimed  a  right  of  way,  was  that  which  was  used  ^f  ^  used^a*^ 

^  <?  «  , ,     ^       ,     «  -r.  way.whichwaa 

(a)  Reported  by  Douglas  BrowD,  Ji^sq.  the  shortest 

from  A  to  the 
highway.    Another  more  circnitoas  way  existed,  which  had  been,  long  before  the  sale,  specially 
granted  to  the  occupiers  of  two  closes  lying  beyond  A.  Except  by  one  of  these  ways,  the  occupier 
of  A  coold  not  reach  the  highway. 

Hdd^  that,  if  the  conTeyance  of  A  was  executed  first,  there  was  a  way  (the  shortest)  by  implied 
grantt  and,  if  last,  by  implied  reservation. 

Sh  2 
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by  Mr.  Dickenson's  tenants  in  the  occnpation  of  the  Bjdobe 
Close.     From  a  phut  which  formed  part  of  the  case,  the  road 
appeared  to  be  the  shortest  and  most  direct  access  from  the 
highway  to  the  close,  and  it  was  used  for  many  yean  hj  the 
tenants  who  occupied  the  entire  property,  and  was  the  most  coo- 
yenient  road.     In  1839  the  property  was  sold  by*Mr.  Dick^ 
son,  in  three  lots.     Mr.  Moss  purchased  Byeholme  Close,  Mr. 
Newbonlt  purchased  one  of  the  other  closes,  and  Mr.  De8Ilepa^ 
chased  the  remainder  of  the  property,  induding  that  nov 
belonging  to  the  defendant,  and  over  which  the  right  of  vaj 
now  in  question  was  claimed.     The  deeds  of  conveyaDoe  to  the 
three  purchasers  were  of  different  dates,  but  were  all  executed 
on  the  same  day,  the  8th  of  April,  1840,  and  it  could  not  now 
be  ascertained  in  what  order  of  priority  they  were  executed. 
No  special  grant  or  reservation  of  any  particular  way  waa  con- 
tiuned  in  any  one  of  them ;  but  the  conveyance  to  Moss,  whose 
tenant  the  plaintiff  was,  comprised  the  usual  words,  ^'  together 
with,  inter  alia,  all  ways,  roads,  paths^  passages,  nghts,  ease* 
ments,  advantages,  and  appurtenances  whatsoever  to  the  said  dose 
belonging,  or  in  anywise  appertiuning."    Mr.  Dickenson  exe- 
cuted the  deed  of  conveyance  tx)  Moss.     For  several  years  afta 
the  execution  of  the  conveyance  the  occupier  of  Byebohne 
Close  continued  to  use  the  road  in  question.     In  1842  the  de- 
fendant purchased  from  a  Mr.  Wilmot  part  of  the  land  con- 
veyed to  the  latter  by  Mr.  Dearie,  and  over  which  the  rood  in 
question  ran,  and  has  since  disputed  the  plaintiff's  right  to  aae 
the  road,  contending  that  he  should  go  by  the  more  circoitoDs 
way  marked  C  D  B  in  the  plan,  and  which  had  been  speciallj 
granted  in  1814  by  Mr.  Dickenson  to  the  purchasers  of  two 
closes  further  west.     There  was  no  other  mode  of  access,  with- 
out committing  trespasses  on  adjoining  owners,  except  by  aos 
or  other  of  the  ways  in  question. 

The  following  is  a  sketch  of  the  plan  referred  to : — 
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Mr.  Hayes  (Mr.  BittUston  with  him)  for  the  plaintiff.     A      .  ^^^^'  , 
way  may  be  either  by  grant  or  resenration,  and  a  grant  or  reserv-    Pinnington 
ation  is  implied,  according  as  the  owner  of  a  close,  surrounded    .  gali^and. 
by  his  own  land,  grants  either  the  close  or  the  land  surrounding        June  8. 
it.     This  is  one  of  that  species  of  way  usually  called  a  way  of 
necessity. (a)    In   Clark  v.  Cogge{b)  it  was  resolved  "If  a 
man  have  four  closes  lying  together,  and  sells  three  of  them, 
reserving  the  middle  close,  and  hath  not  any  way  thereto  bnt 
through  one  of  those  which  he  sold,  although  he  reserved  not 
any  way,  yet  he  shall  have  it,  as  reserved  unto  him  by  the  law." 
If  the  conveyance  to  the  plaintiff  was  executed  first,  he  has  the 
way  by  grant,  and  if  last,  he  has  the  way  by  reservation. 
Beaudely   v.   Brook  (c),   Packer   v.    WeUtead  (<f),    Dutton   v. 
Taylor  (e),  Buckby  v.  Coles  (y ),  Howton  v.  Frearson  (^),  are  in 
point.     In  Morris  v.  Edgington  (A),  Mansfield  C.  J.  says,  ^'  I 
know  not  how  it"  (a  way  of  necessity)  "has  been  expounded, 
but  it  would  not  be  a  great  stretch  to  call  that  a  necessary 
way,  without  which  the  most  convenient  and  reasonable  mode 
of  enjoying  the  premises  could  not  be  had." 

Again,  the  conveyance  to  the  plaintiff  contained  the  words, 
"  all  ways,"  &c.,  "  to  the  said  close  belonging,  or  in  anywise 
appertaining,"  which  will  pass  ways  actually  in  use,  though 
not  strictly  belonging  to  the  close  at  the  time ;  if  that  can  be 
gathered  to  be  the  intention  of  the  grantor.  Staple  v.  Heydon(i), 
Barlow  v.  Rhodes  (A),  James  v.  Plant  (/),  Pheysey  v.  Vicary.  (m) 

Mr.  H.  Hill  (Mr.  J.  Addison  with  him)  for  the  defendant. 
If  this  is  a  way  at  all,  it  is  by  reason  of  its  being  a  way  of 
necessity,  but  there  is  no  good  foundation  for  the  doctrine  as  to 
ways  of  necessity,  and  it  is  such  a  doctrine  as  the  Courts  will 
not  extend.  Besides,  there  is  another  way,  C  D  B,  here ;  and, 
although  it  is  more  circuitous,  the  judgment  of  Park  J.  in 
Holmes  y.  Gorify(n)  applies,  "From  all  the  authorities  re- 
ferred to,  it  is  clear,  that  when  a  way  is  claimed  of  necessity, 
it  is  a  good  answer  to  show  that  there  is  another  way  which  a 
party  may  use."  It  lies  on  the  plaintiff  to  show  that  the  con- 
veyance to  Moss  was  first  in  point  of  time,  and  as  he  has  failed 
to  do  BO,  it  must  be  assumed  that  the  conveyance  to  Dearie 
was  first  executed.  The  case,  therefore,  falls  within  the  doc- 
trine that  a  man  cannot  derogate  from  his  own  grant.     The 

[d)  1  Wms.  Saund.  323.  n.  (6).  (h)  3  Taunt  24. 

[h)  Cro.  Jac.  170.  (0   6  Mod.  1. 

fc)  Cro.  Jac.  189.  (A)  1  C.  &  M.  439. 

r<0  2  Sid.  89.  (0  4  A.  &  E.  749. 

re)  2  Lutw.  1487.  (m)  16  M.  &  W.  484. 

[/)  5  Taunt.  311.  (n)  2  Bing.  76.  85. 
(g)  8  T.  R.  50. 
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words  of  the  conveyance  to  Mo6s,  "  all  ways,"  &C,  **  to  ttc 
PiNKiKGTON    said  close  belongings  or  in  anywise  appertaining,"  only  pass 
Gaixah3>.      ▼V*  which  are  strictly  appurtenant.     Harding  t.  fPilun  (a), 
Barlow  v.  Rhodes  (3),  Jamei  v.  PlanL  (c) 
Mr.  Hayes  in  reply. 

CuTn  ado^  rmlL 

Juljf  6.  The  judgment  of  the  Court  was  now  delivered  by  Martik  R 

This  was  a  special  case  argued  before  us  during  last  Tens. 
The  question  is,  whether  the  plaintiff,  as  occupier  of  Ryebohne 
Close^  which  was  separated  by  the  close  of  the  defendant  finom 
the  only  available  highway,  was  entitled  to  a  right  of  way  oTcr 
the  defendant's  close.  [His  Lordship^  after  setting  out  the 
facts  as  before  stated^  proceeded  thus] :  —  We  are  of  opinion 
that  the  plaintiff,  as  occupier  of  Ryeholme  Close,  is  entitled  to 
the  right  of  way  claimed.  It  being  impossible  to  ascertwi  the 
priority  of  the  execution  of  the  two  conveyances  (that  to  the 
third  party  may  be  put  out  of  consideration),  the  plaintiff  has 
to  establish  his  right,  and  is  bound  to  show  that,  whichever  was 
first  executed,  he,  nevertheless,  was  entitled  to  the  right  of 
way. 

First,  assume  the  conveyance  to  Mr.  Moss  to  have  been 
executed  before  that  to  Dearie:  in  that  case  there  would  clearly 
be  a  right  of  way ;  it  is  the  very  case  put  by  Mr.  Serjt.  Williams 
in  a  note  to  Pomfret  v.  Bicroft(d)f  ''where  a  man,  having  a 
close  surrounded  with  his  own  land,  grants  the  dose  to  another 
in  fee,  for  life  or  years,  the  grantee  shall  have  a  way  to  the 
close  over  the  grantor's  land  as  incident  to  the  grant,  for 
without  it  he  cannot  derive  any  benefit  from  the  grant.**  The 
way  which  would  be  the  most  direct  and  convenient  way,  I 
think,  we  may  properly  assume  the  one  in  question  in  the 
present  case  to  be.  This  is  founded  on  the  legal  maxim,  '^quand^ 
aliquis  aliquid  concedit  concedere  videtur  et  id,  sine  quo  res  uti  mom 
potesV^  I  am  desired  to  remark,  although  that  is  bad  Latin,  it 
is  very  good  law. 

Next,  assume  that  the  conveyance  to  Dearie  was  executed  first: 
in  this  case  the  Byeholme  was  the  property  of  Dickenson  after 
the  property  in  the  land  conveyed  to  Dearie  had  passed  out  of 
him.  No  doubt  there  is  greater  difficulty  in  holding  the  riglit 
of  way  to  exist  in  this  case  than  in  the  other,  but,  according  to 
the  same  great  authority,  the  law  is  the  same,  for  the  note  pro- 
ceedd  thus :  —  ''So  it  is  where  he  grants  the  lands  and  resercts 

(a)  2  B.  &  C.  96.  (c)  4  A.  &  E.  749. 

(ft)  1  C.  &  M.  439.  (rf)  1  Saund.  323.,  n.  6. 
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the  close  to  himBelf."  He  cites  certain  authorities  which  fully 
bear  him  out:  Clarke y*  Cogge{a\  Jordan  v.  Atwood{b),  Staple 
V.  Heyd<m{c\  Hawton  v.  Frearson  {d),  and  Chichester  v.  Leth- 
bridge,  (e)  It,  no  doubt,  seems  extraordinary  that  a  man  should 
have  a  right  which  certainly  derogates  from  his  own  grant ;  but 
the  law  is  distinctly  laid  down  to  be  so,  and  the  reason  given 
is,  that  it  is  for  the  public  good,  or  otherwise  a  close  would  not 
be  capable  of  cultivation.  According  to  thb  law»  the  right 
of  way  would  accrue  to  Dickenson  on  the  execution  of  his 
conveyance  to  Dearie,  and  would  pass  to  Moss  under  the  con- 
veyance to  him,  as  appurtenant  to  Kyeholme  under  the  words 
"  all  ways,''  Sec  The  plaintiff  has  vested  in  him,  as  Mr.  Moss's 
tenant,  all  his  right  of  way,  and  for  that  reason,  we  think  he  is 
entitled  to  the  judgment  of  the  Court.  There  is  a  statement  in 
the  case  respecting  another  road,  described  C  D  B  in  the  plan, 
which  the  defendant  contends  was  the  plaintiff's  proper  way. 
But  it  is  perfectly  clear,  that  whatever  may  be  the  right  of  the 
occupiers  of  two  closes  further  to  the  east,  which  were  sold  and 
conveyed  by  Mr.  Dickenson  some  time  before  he  sold  to  Moss 
and  Dearie,  that  Mr.  Moss  and  his  tenant,  from  the  statement 
of  the  case,  have  no  right  to  the  use  of  it,  and  no  mode  of  access 
except  by  one  or  other  of  the  roads ;  for  the  case  states  that  the 
plaintiff  could  not  get  to  the  highway  without  being  a  tres- 
passer on  land  belonging  to  other  people  than  Mr.  Dickenson. 

Judgment  for  the  pbintiff. 
Attorneys,  Austen  ^  De  Oex,  and  Scott  {f  Tahourdin. 


1853. 

PiNNIKOTON 

Oallanix 


i 


a)  Cro.  Jac.  170. 
d)  8  T.  B.  60. 


h)  Owen,  122.  (c)  6  Mod.  1. 

[e)  WiUes,  72,  73.  in  natis. 


WALSHE   AND  J.  E.  HOWLETT  v.  PROVAN.  (/) 
Coram  Pollock  C.  B.,  Aldersox  B.,  Platt  B.,  and 

MaETIN  B.  Excheqdbr. 

^Yy  June  8. 

1  HIS  was  a  special  caee,  by  consent  of  the  parties  and  order  A  ship's  hus- 
of  a  Jndge.     The  following  are  the  material  facts :  —  o^er  ^n  Sis 

Martin  Hewlett  and  the  plaintiff,  J.  E.  Hewlett,  were  the  country  em- 
registered  owners,  in  equal  moieties,  of  the  ship  **  Empire,''  up  at^^uebec  to 

obtain  freight. 

(/)  Reported  by  Douglas  Brown,  Esq.  The  agent  does 

so,  makes  it 
payable  to  him- 
self at  Qaebee,  and  sets  it  off  against  a  debt  dae  to  him  by  the  ship*s  hasband. 

H^t  in  an  action  for  the  flreight  by  the  owners  against  the  agent,  that  the  agent  was  liable,  and 
that  he  had  no  right  either  to  make  the  freight  so  payable,  or  so  to  set  it  off. 

3h  4 
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1853.         to  June,  1850,  vhen  M.  Howlett  transferred  his  half  of  the 

Walsrb       ship  to  Mary  Cooney,  which  transfer  was  duly  r^stered.    In 

p  *'*  1851  Mary  Cooney  died,  having  appointed  the  phuntifi^  Wal^ 

her  executor,  who  thereby  became  entitled  to  her  half  of  the 

ship. 

M.  Howlett  died  in  October,  1852 ;  up  to  which  time  he  tnd 
the  plaintiff,  J.  £•  Howlett,  traded  under  the  name  of  Howlett 
and  Company,  and  they  likewbe  were  the  ship's  husbands,  tod 
managed  her  for  the  owners. 

The  defendant  was  a  partner  in  the  firm  of  Pembertos 
Brothers,  merchants  and  ship  agents,  at  Quebec^  who  had 
transactions  in  the  way  of  trade  with  Howlett  and  Company. 
No  intimation  of  the  transfer  to  Mary  Cooney  was  given  to 
them,  nor  had  they  any  knowledge  of  that  fact  till  July,  1852. 

In  June,  1852,  the  ''  Empire  "  proceeded  to  Quebec;  and  the 
master  had  a  letter  of  instructions  from  Howlett  and  Compaoj, 
which  said,  "  On  arrival  at  Quebec  you  will  call  at  Messrs.  Pem- 
berton  Brothers,  to  whom  you  are  consigned ;  they  will  use  th^ 
best  endeavours  to  charter  you,"  &c. 

In  July  the  **  Empire  "  reached  Quebec ;  and  the  master  ad« 
dressed  himself  to  Pemberton  Brothers,  who  procured  a  charter- 
party,  which  was  entered  into  by  the  master,  and  contained  the 
following  passage :— *'  The  master  to  sign  bills  of  lading  at  such 
rates  of  freight  as  may  be  required  by  the  agents  of  the  char- 
terers ;  but,  without  prejudice  to  this  agreement,  freight  to  bo 
paid  here,  one-third  in  cash,  and  the  renuunder  by  approved 
bills  at  four  months'  date,  say  charterer's  notes,  fiivour  of  Pem- 
berton Brothers,  payable  in  Londop,  agents  for  Howlett .  and 
Company," 

On  the  17  th  of  July,  Pemberton  Brothers,  wrote  to  Howlett 
and  Company,  announcing  the  charter-party,  and  also  saying, 
''  We  heard  with  much  regret  from  our  London  firm  that  joa 
had  written  to  them,  stating  your  inability  to  meet  your  en- 
gagements to  them  as  our  agents,  amounting  to  about  lOOOi 
To  secure  this  large  sum,  we  have  made  the  freight  payable 
here,  and  have  received  probable  amount  of  same,  say  1250^, 
and  on  the  arrival  of  the  *  Empire,'  our  London  firm  will  hsnd 
over  to  you  any  balance  that  may  be  coming  to  you,  after  pay* 
ing  what  shall  have  been  disbursed  here  for  the  use  of  the  ship, 
and  what  is  due  to  both  firms." 

Pemberton  Brothers,  received,  and  still  retain,  the  freight 
which  was  earned  before  the  commencement  of  the  action. 

The  pleadings,  consisting  of  a  special  count,  and  a  count  fcur 
money  bad  and  received,  with  traverses  and  issue  thereon,  were 
taken  as  part  of  the  case. 
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Mr.  mnes  (Mr.  C.  Pottock  with  him)  for  the  plaintiffs.  ,  ^^^^'  , 
This  is  an  attempt  by  Pemberton  Brothers^  to  pay  the  debt  due  Walshx 
to  them  by  the  ship's  husbands  out  of  money  coming  to  the  -pfMVkv 
owners.  Even  assuming  that  Howlett  and  Company  were  the 
owners,  the  defendants  have  no  right  to  keep  the  money,  as 
freight  is  not  payable  till  the  end  of  the  voyage.  The  Sir 
Henry  Webb,  (a)  They  have  made  themselves  judges  and 
executioners  in  their  own  cause.  [^Martin  B.  A  creditor  has 
no  right  to  take  and  work  his  debtor's  horse.]  But  as  the 
plaintiffs  are  the  real  owners,  this  is  a  question  of  the  law  of 
principal  and  agent  as  to  the  rights  of  the  principal  agiunst 
third  parties.  It  is  thus  laid  down  in  Smith's  Mercantile 
Law  (ft) ;  *'  If  an  agent  acting  for  an  undisclosed  principal  have 
made  a  contract  in  his  own  name,  the  principal  may  sue  upon 
it ;  and  it  follows,  as  a  branch  of  this  rule,  that  if  a  person  lend 
money  nominally  on  his  own  account,  but  really  on  account 
and  as  the  loan  of  another,  the  real  lender  may  sue  for  the 
money ;  but  in  such  a  case,  the  plaintiff  who  alleges  that  he  was 
in  r&Eility  the  lender  must  prove  that  fact  clearly  and  dis- 
tinctly." Alexander  v.  Barker  (c)  and  Garrett  v.  Handle^  (d) 
support  the  proposition  that  where  money  is  lent  by  one  person 
for  himself  and  others,  all  may  join  in  suing  the  debtor.  The 
reasons  given  by  the  judges  in  Hatsall  v.  Griffith  {e)  determine 
that  where  one  of  several  joint  owners  employs  a  broker  to  sell 
a  ship,  he  is  employed  by  all,  and  is  liable  in  an  action  at  the 
suit  of  all  for  the  price.  A  test  may  be  put  in  this  case :  if  the 
plaintiffs  employed  the  master  of  the  ship  to  obtain  freight,  the 
defendants  could  not  set  off  a  debt  between  themselves  and 
the  master  against  the  freight. 

Mr.  H.  Hill  for  the  defendant.  There  was  no  contract  with 
the  plaintiffs,  but  only  with  Howlett  and  Company.  It  is  an 
important  element  that  Pemberton  Brothers,  had  had  transac- 
tions in  the  way  of  trade  with  Howlett  and  Company,  previous 
to  this  matter.  This  case  is  very  similar  to  Sims  v.  Brittain(f), 
in  which  the  surviving  part  owners  of  a  ship  were  considered  not 
entitled  to  maintain  an  action  for  money  had  and  received 
against  persons  whom  a  deceased  part  owner  (who  was  the 
ship's  husband)  had  employed  to  receive  and  pay  money  on 
account  of  the  ship,  on  the  ground  of  want  of  privity  between 
the  pliuntiffs  and  the  defendants.  That  decision  enabled  the 
defendants  in  that  case  to  set  off  a  debt  due  by  the  part  owner 
in  respect  of  previous  transactions.     It  is  said  by  Maule  J.  in 

[o)  18  Jur.  639.  (d)  4  B.  &  C.  664. 

b)  8rd  edit.  p.  134.  (c)  2  C.  &  M.  679. 

e)  2  C.  &  J.  133.  (/)  4  B.  &  Ad;  375. 


V, 

Pbotax. 
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.  ^^^'  .     Ireland  v.  Thomson  (a),  **  Whether  the  action  ooiild  have  been 
Walshx       midntainedj  if  the  pbuntiff,  or  all  thoae  interested  in  the  ship 
and  cargo,  had  intervened  before  the  money  had  been  paid  by 
the  orders  of  Frazer  (the  master ),  it  is  not  necessary  to  deter- 
mine.    But  there  are  strong  reasons  for  considering  the  de« 
fendant  and  his  partner  as  the  agents  of  Frazer  only,  and  not 
accountable  to  those  interested  in  the  ship  and  cargo,  evoi  if 
they  had  intervened  before  payment.      In  Story  on  Agency  (6) 
the  author  states  the  rule  thus:  'A sub-agent  employed  by  an 
agent  is  in  general  accountable  to  the  agent  only,  and  not  to 
the  principal ;  for,  there  is  no  reciprocity  of  contract  between 
them ;  *  and  this  doctrine  is  supported  by  several  cases  which 
he  refers  to,  amongst  which  are  the  cases  of  Sief>ens  t.  Bad- 
cock  (c),  where  the  Court  held  that  a  clerk  who  had  received 
money  for  hb  master  on  account  of  the  plaintiff,  was  not  an- 
swerable to  the  plaintiff,  whose  remedy  was  against  the  master, 
though  the  clerk  had  not  paid  the  money  to  him ;   Caitwrigkix. 
ffateky  (if),  where  a  son,  employed  under,  and  accountable  to» 
his  father,  was  held  not  to  be  accountable  to  his  father's  princi- 
pal ;  and  Pinio  v.  Santas  (e),  where  it  was  held  that  banker^ 
who  had  received  from  an  agent  the  proceeds  of  a  ship  whidi 
belonged  to  different  persons  in  different  shares,  with  notice  of 
the  agency  of  the  party  from  whom  the  money  was  received, 
and  of  the  rights  of  those  who  were  entitled  to  it,  were  liable  to 
account  to  the  agent  only  from  whom  they  received  the  money, 
notwithstanding  the  intervention  of  the  plaintiff,  who  wa£ 
entitled  to  the  largest  share."     This  passage  applies  strongly 
to  the  present  case,  as  the  defendants  are  merely  sub-agents, 
and  there  is  therefore  no  contract  between  them  and  the  prin- 
cipals.    He  also  referred  to  Sims  v.  Bond,  (f) 

Mr.  Willes  in  reply.  The  statement  in  the  case  of  the 
defendants  having  had  previous  transactions  with  Howlett  and 
Company  is  of  no  importance,  as  they  were  not  dealings  with 
respect  to  the  ship.  jSiiti^  v.  Bond  is  thought  to  be  a  wrong 
application  of  a  right  principle  in  the  law  of  principal  and 
agent  [^Pollock  C.  B.  It  decides  that  you  cannot  deal  with 
money  as  you  can  with  goods,  like  the  case  of  Taylor  v. 
Plumer,  (jj)  Piatt  B.  The  defendants  do  not  appear  to  have 
had  any  authority  to  draw  up  the  charter-party  in  this  unusual 
form.]  The  question  is,  whether  this  case  does  not  fall  within 
the  ordinary  doctrine  of  principal  and  agent,  or  whether  there 

(a)  4  C.  B.  149.  (e)  6  Taunt.  447. 

(b)  Sect.  203.  n.  (/)  5  B.  &  Ad.  3S9. 

(c)  3  B.  &  Ad.  354.  ^)  3  M.  &  S.  562. 

(d)  1  Ves.  292. 
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xe  any  particular  circumstances  which  take  it  out  of  that  rule.      .    ^^^'  > 
!t  is  submitted  that  there  are  not.  Wauhs 

V, 
PXOTAH. 

Pollock  C.  Bk    I  am  of  opinion  that  the  plaintiffs  are  entitled 
o  recover.     When  the  facts  are  examined^  this  is  neither  more 
lor  less  than  a  claim  for  freight  by  the  owners  against  the 
jrokera  employed  to  obtain  it  for  the  vessel.     The  freight  was 
nade  by  the  charter-party  payable  at  Quebec  to  the  defendants^ 
md  the  question  is,  to  whom  are  they  responsible.     They  bad 
10  right  to  make  it  so  payable^  as  they  ought  to  have  drawn 
iip  the  charter-party  in  the   ordinary  form.      The  plaintiffs 
represent  the  vessel,  and  the  defendants  cannot  exclude  their 
ddiuL     The  defendants  knew  that  they  were  employed  to  let 
the  vessel,  and  were  therefore    substantially  employed    on 
behalf  of  the  owners,  and  the  case  is  thus   distinguishable 
from  those  where  it  was  held  that  there  was  no  privity  of  con* 
tract.     The  statement  about  the  previous  transactions  with 
Hewlett  and  Company  might  have  been  struck  out,  and  the 
simple  facts  show,  that  the  plaintiffs  are  entitled  to  recover, 
both  on  the  special  count  and  the  count  for  money  had  and 
received. 
Aldbbson  B.  concurred. 

Platt  B.  The  defendants  were  only  authorised  to  make  the 
freight  payable  in  the  ordinary  way,  at  the  port  of  delivery ; 
and  as  they  acted  in  breach  of  that  authority,  they  are  account^ 
able  to  the  plaintiffs.  They  ought  to  have  known  that  what 
they  were  doing  was  for  the  benefit  of  the  owners  of  the 
vesseL 

Mabtin  B.  I  am  of  the  same  opinion.  The  plaintiffs  were 
the  owners  of  the  vessel,  and  the  defendants  the  brokers 
to  obtain  freight,  and  any  contract  entered  into  with  them, 
through  the  instrumentality  of  the  ship's  husbands,  was  a 
contract  for  the  benefit  of  the  owners.  There  is  nothing 
here  to  make  the  defendants  other  than  ordinary  agents,  em- 
ployed by  the  ship's  husbands,  on  behalf  of  the  owners.  Sims 
V.  Brittain  was  a  case  where  several  people  allowed  another 
joint  owner  to  deal  with  money  as  if  it  were  his  own,  and  I 
quite  concur  with  my  Lord  that  there  may  be  a  difference 
between  dealing  in  money  and  goods.  In  Ireland  v.  Thomson 
there  were  above  fifty  different  owners  of  the  cargo,  and  it 
would  have  been  absurd  to  have  imposed  on  the  defendant  as 
many  contracts  as  there  were  owners.  It  was  like  the 
common  case  of  sending  up  the  cattle  of  many  owners  by 
one  driver,  who  sells  to  the  butcher,  but  the  owner  of  one 
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,  ^^^^'  ,      of  the  cattle  cannot,  on  that  account,  sue  the  butcher  for  the 
Wauhb      price. 

p  ^'  Judgment  for  the  plainti& 

Attorneys,  Tatham,  Upton  Upton,  Sf  Johnson ;  Gordon  Sf  Sol 


THE  QUEEN  v.  THE  COMMISSIONERS   OP  THE 
LAND  TAX  FOR  THE  TOWER  DIVISION,  (a) 

Qwww't       Coram  Lord  Campb£LL  C.  J.,  Wightman  J.,  Erlb  J.,  ami 

June  11.  CrOMPTON  J. 

Sh'jilririro?  Mandamus  to  the  commisedoners  appointed  for  puttbg 
plaee  asseiied  into  execution  within  and  for  the  Tower  Division,  in  the  coontj 
•ionewTST**^  of  Middlesex,  the  several  Acts  of  Parliament  relating  to 
fixed  quota  the  land  tax ;  reciting  the  greater  part  of  the  facts  herdnafter 
the  S8  Geo.  3^  ^^  forth  in  the  special  verdict,  and  commanding  them  to  meet 
e.  60n  and  not  as  such  commissioners,  and  cause  the  proportion  of  land  tax 
the  whole  ram  charged  on  the  said  division  to  be  equally  taxed  and  asseseed 
SdMoi^to  l»*  within  the  said  division,  and  within  every  parish  and  plate 
aiaeesed  tlierein  liable  to  be  assessed,  according  to  the  best  of  their  jodg* 

ti?roiurhoat  the  ^^^^  ^^^  discretion,  pursuant  to  the  statutes  in  such  case  made 
■ame,  under  and  provided,  for  the  year  commencing  25th  March,  1852 ; 
0,^      eas.    ^^j  f^  ^^^^  purpose  to  enter  such  adjournment  (if  any)  as 

might  be  necessary,  of  the  meeting  held  on  the  2nd  day  of  April, 
1852,  or  of  any  other  meeting  of  the  said  commissioners  tbat 
might  have  been  already  held  for  the  taxing  and  assessing  of  the 
land  tax  in  the  said  division  for  the  year  aforesaid ;  and  to  do 
all  such  other  things  as  might  be  requisite  to  be  done  by  them 
in  order  that  the  proportions  of  land  tax  charged  on  the  said 
division  might  be  equally  taxed  and  assessed,  or  to  show  cause 
to  the  contrary. 

The  return  stated  that  the  commissioners  had  caused  the  sum 
charged  on  the  said  division  to  be  equally  taxed  and  assessed 
according  to  the  best  of  the  judgment  and  discretion  of  the 
commissioners,  setting  out  the  quota  of  each  parish  and  place  in 
the  division,  and  that  such  sums,  quotas,  and  proportions  con- 
stituted an  equal  taxing  and  assessment  on  such  several  parities 
and  places.     Traverse  of  this  return. 

Special  verdict  thereon,  found  at  the  sittings  after  Michaelmas 
Term,  1852,  stating. 

That  that  part  of  the  county  of  Middlesex  which,  in  the  Act 
of  38  Geo.  3.  c  5.,  is  described  as  '^  the  rest  of  the  ooonty  of 
Middlesex,'*  was,  immediately  after  the  passing  of  the  Land  Tax 

(a)  Reported  by  R.  J.  Comeri  Esq. 
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^ct   of  the  4th  Wm.  and  Mary,  and  from  thence  continually      ^  ^^^^* 
hitberto  hath  been,  and  still  is  divided  into  certain  divisions     the  Qubbn 
respectively  chargeable,  and  charged  with  the  several  proportions    _      ^ 
which  ought  to  be  charged  thereon,  for  and  towards  the  raising     bionebs  of 
and  making  up  of  the  whole  sum  pursuant  to  the  several  Land  '^^"orthb^* 
Xax  Acts  from  time  to  time  charged  upon  that  part  of  the  said        Towsr 
county  of  Middlesex,  so  described-  as  the  rest  of  the  county  of      I>^imow- 
^Middlesex,  and  that  of  those  divisions,  the  Tower  division  was 
nnd  still  is  one* 

7hat  the  said  division  has  always  consisted  of  the  several 

parishes  and  places  named  in  the  writ,  and  the  commissioners  of 

land  tax  for  the  said  division  have  always  caused  the  amount  of 

the   aid  from  time  to  time  assessed,  under  the  ssud  Land  Tax 

Acts,  on  the  whole  of  the  said  Tower  division,  to  be  assessed 

iTvithin  the  said  division,  by  at  such  respective  times,  assessing 

within  the  said  several  parishes  and  places  respectively,  several 

8ums>  that  is  to  say,  a  separate  amount  within  each  of  the  said 

parishes  and  places  respectively,  and  so  that  the  said  several 

sums  amounted  in  the  whole  to  the  whole  sum  assessed  on  the 

said  division,  together  with  the  incidental  expenses  in  that  behalf, 

from  time  to  time  authorised  by  the  said  Land  Tax  Acts ;  and 

that,  with  occasional  fractional  variations  of  no  moment,  the  said 

several  sums  so  from  time  to  time  assessed  as  aforesaid  within 

the    said  several  parishes  and  places  respectively,  have,  in  each 

and  every  year  for  which  such  assessment  as  aforesaid  was  made 

on  the  said  division  since  the  first  assessment  thereof,  under  the 

first  of  the  said  Land  Tax  Acts,  borne  the  same  relative  propor* 

tions,  each  of  them,  to  the  whole  sum  at  such  respective  times 

assessed  upon  the  said  division* 

Xhat  the  total  amount  of  land  tax,  which  on  the  25th  March, 
1852,  and  from  thenceforth  until  and  at  the  time  of  the  meeting 
of  the  said  commissioners  hereinafter  mentioned,  was  and  still  is 
chargeable  and  charged  upon  the  said  part,  so  described  as  the 
rest  of  the  county  of  Middlesex,  amounts  to  the  sum  of  107,607/. 
Us.  7<f.,  and  that  of  that  sum,  the  proportion  chargeable  on  the 
said  Tower  division  is  the  sum  of  29,964/.  I5s.  O^d.,  and  that 
after  deducting  and  allowing  for  so  much  of  the  said  proportion 
of  htnd  tax  charged  upon  the  said  Tower  division  as  had  been 
redeemed  and  exonerated,  and  which  amounted  to  the  sum  of 
10,7 18/.  lis.  9c/.,  the  amount  charged  upon  and  within  the  said 
division,  and  which  was  to  be  raised  for  the  said  year  com- 
mencing on  the  said  25th  day  of  March,  1852,  amounted  to  the 
sum  of  19,246/.  Ss.  3jc/. 

That  the  commissioners,  before  and  at  the  time  of  the  meet- 
ing hereinafter  mentioned,  were  in  the  possession  of  certain 
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documentSj  being  assessments  of  the  land  tax  in  the  ssdd  seTerai 
parishes  and  places  in  the  said  Tower  division  for  eTery  yeir 
from  1693  to  the  year  1851 ;  and  that  such  assessments  were 
made  according  to  certain  proportions  before  mentioned,  t&d 
™^J^J^^^^  that  the  said  proportions,  when  taken  in  computation,  u  vA 
TowEft  for  the  proportions  of  land  tax  to  be  assessed  on  the  said  serenl 
parishes  and  places  for  the  year  commencing  on  the  25tli 
March,  1852,  caused  the  land  tax  chargeable  and  charged  on 
the  said  division  to  be  unequally  taxed  and  assessed  within  the 
said  division,  and  within  every  parish  and  place  therein,  Ikbk 
to  be  assessed  as  aforesaid,  that  is  to  say,  according  to  sod  ai 
the  several  rates  in  the  said  writ  of  mandamus  mentioiied,  and 
therein  complained  of  as  being  unequal,  and  that  the  8»1 
several  rates  were  and  are  as  follow ;  that  is  to  say,— 


In  Bethnal  Grreen  - 

- 

- 

0 

6in 

thepoaai 

Bow       - 

- 

* 

0 

6 

— 

Shoreditch 

• 

• 

0 

6 

— 

Hackney 

- 

- 

0 

7 

— 

Korton  Folgate  - 

- 

- 

0 

9 

— 

Bromley 

- 

- 

0 

10 

— 

Poplar  - 

- 

- 

0 

8 

— 

St.  George's 

- 

- 

0 

6 

— 

Well  Close 

• 

- 

0 

10 

— 

East  Smithfield  - 

. 

« 

0 

6 

_ 

Mile-end  Old  Town 

. 

• 

0 

6 

— 

Christchurch 

. 

• 

1 

8 

— - 

Mile-end  New  Town 

• 

.. 

1 

1 

-^ 

Old  Artillery  Ground 

- 

- 

2 

2 

— 

Trinity  Minories 

- 

- 

1 

6 

— 

Whitechapel 

- 

- 

1 

3 

— 

St  Anne's 

. 

. 

1 

3 

_ 

Batcliffe 

• 

- 

1 

11 

__ 

Shadwell 

- 

• 

2 

0 

.^ 

Wapping 

- 

- 

1 

1 

— 

St.  Katherine's  - 

- 

- 

2 

7 

— 

Tower,  within    - 

- 

• 

1 

6 

_ 

Tower,  without 

- 

. 

1 

0 

_i_ 

That  the  sud  proportions  mentioned  in  the  siud  asseasmect; 
of  land-tax  in  the  said  several  parishes  and  places  in  the  sv>! 
Tower  division,  in  and  for  certain  former  years,  and  which  tit 
so  mentioned  in  the  said  writ  of  mandamus,  as  causing  in  ^ 
equal  taxation  and  assessment  within  the  sud  divisiooi  to^ 
within  every  parish  and  place  therein,  of  the  land  tax  ^^ 
charged  as  aforesaid^  have  been  uniformly  and  continuoo^'j* 
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and  without  alteration,  assessed  upon  and  levied,  and  paid  by      ,  ^^^^*  , 
the  said  several  parishes  and  places  respectively,  within  the     the  Qubbm 
said  division  so  liable  as  aforesaid,  as  and  for  the  proportions  of   .j.^^  combob- 
land  tax  chargeable  upon  and  payable  by  such  several  parishes     siomebs  of 
and  places  during  150  years,  ending  with  the  25th  March,  ^^tobme^* 

1852,  TOWEB 

That  the  commissioners  in  the  return  mentioned  did,  on  the 
2nd  of  April,  1852,   at  the  most  usual  and  common  place 
within  the  said  division,  duly  meet  and  assemble  as  the  com* 
missioners  for  the  said  Tower  division,  according  to  the  pro- 
visions  of  the  statute  in  that  case  made  and  provided  for  the 
purpose  of  putting  in  execution  the  said  several  Acts  of  Parlia- 
ment in  the  writ  and  return  mentioned,  and  for  the  purpose  of 
causing  the  proportions  of  the  land  tax  charged  upon  the  said 
Tower  division  to  be  taxed  and  assessed  within  the  said  division, 
and  within  every  parish  and  place  therein  chargeable  to  the 
land  tax,  according  to  the  best  of  their  judgments  and  discretion, 
and  for  the  purpose  of  doing  all  things  which  were  or  should  bo 
requisite,  pursuant  to  the  said  statutes,  for  taxing  and  assessing 
accordmg  thereto  the  proportions  of  the  land  tax  charged  on 
the  said  Tower  division  for  the  year  commencing  on'^the  25th 
March,  1852 ;  and  the  said  commissioners  had,  at  the  time  of 
the  said  meeting,  notice  and  information  of  all  the  premises  in 
this  special  verdict  aforesaid,  and  then  and  there  well  knew  the 
same  and   every  part  thereof;   and   the  said  commissioners 
present  at  the  said  meeting  were  required  by  the  several  per« 
sons  in  the  writ  mentioned  on  behalf  of  themselves  and  the 
other  inhabitants  of  the  said  several  parishes  chargeable  to  the 
land  tax,  within  the  said  division,  to  cause  the  said  proportion 
of  land  tax  chargeable  on  the  said  division  to  be  equally  taxed 
and  assessed  within  the  said  division,  and  within  every  parish 
and  place  therein  liable  to  be  assessed  as  aforesaid,  according 
to  the  best  of  their  judgments  and  discretion,  pursuant  to  the 
statutes  in  such  case  made  and  provided. 

That  the  said  commissioners  so  assembled  as  aforesaid  had, 
long  before,  and  at  the  time  of  the  said  meeting,  full  and  ample 
materialB  to  enable  them  to  cause  the  proportion  of  land  tax 
charged  on  the  said  division  to  be  equally  taxed  and  assessed 
within  the  said  division,  and  within  every  parish  and  place 
therein  respectively ;  and  the  said  commissioners  did,  at  the 
said  meeting,  take  into  consideration  and  deliberate  upon  the 
question,  whether,  in  making  their  assessments  of  land  tax  for 
the  said  division,  and  the  said  several  parishes  and  places  therein, 
for  that  year,  they  were  bound  in  law  to  adhere  to  the  propor- 
tions assessed  within  the  said  several  parishes  and  places  by  the 
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,  ^^^'  .  said  old  assessments,  or  were  bound  to  make  the  said  assess- 
Thb  QnxBii  ments  for  that  year  according  to  the  altered  and  then  existing 
,^^  ^'  values  of  the  several  lands,  tenements,  and  hereditaments,  sab* 

noMBu  OF    jccts,  matters,  and  things^  liable  to  be  taxed  and  assessed  in  that 
'"^"oi^ra^  behalf  in  each  such  parish  and  place,  relatively  to  each  other, 
Tower       and  upon  such  consideration  and  deliberation   had,  the  said 
commissioners  did  then  and  there  decide  that  they  were  bound 
in  law  by  the  old  assessments ;  and  did  then  and  there  resolve 
to  abide  by  and  adhere  to  the  said  old  assessments,  without  re- 
gard to  the  relative  value  of  the  property  within  the  parish^ 
constituting  the  division  at  the  time  of  making  their  assessment 
for  the  year  commencing  the  25th  March,  1852 ;  and  the  said 
commissioners,  in  accordance  with  their  said   resolution,  did 
cause  the  said  sum  of  19,246/1  Ss.  S^d,,  so  chaigeable  as  afore- 
said upon  the  said  division,  to  be  taxed,  charged,  and  assessed 
within  the  several  parishes  and  places  in  the  same,  in  the  several 
sums  and  proportions  following   [the  verdict  then  sets  cot 
the  quotas  or  sums  in  charge,  the  proportions  exonerated,  and 
the  amounts  to  be  raised  by  assessment  in  each  pariah  and  place 
within  the  division] ;  and  that  those  several  sums,  quotas,  and 
proportions  so  charged  and  assessed  by  the  sud  commisuoners 
were  and  are  the  correct  sums,  quotas,  and  proportions  to  be 
assessed,  if  such  sums,  quotas,  and  proportions  ought  in  law  to 
have  been  calculated  according  to  the  said  old  assesonents ;  but 
that  the  charging  and  taxing  upon  the  said  several  parishes  and 
places  of  the  said  several  sums,  quotas,  and  proportions  so 
chained,  taxed,  and  assessed  as  aforesaid,  does  not  constitute, 
nor  is  the  same  an  equal  taxing,  charging,  or  assessment  of  the 
said  sum  of  19,2462!.  3«.  3^<f.,  nor  of  the  said  sum  of  29,964/L 
I5s.  O^d.,  within  the  said  division,  and  within  the  said  several 
parishes  and  places,  upon  the  ssdd  several  lands,  tenements,  and 
hereditaments,  subjects,  matters,  and  things,  therein  liable  to 
be  charged  and  assessed  to  the  land  tax,  according  to  the  rela- 
tive values  thereof,  as  between  those  parishes  respectively  m 
reference  to  one  another,  on  the  25th  day  of  March,  1852. 
And  that  except  as  aforesaid,  and  except  in  adhering  to  and 
abiding  by,  and  so  as  aforesaid  deciding  and  determining,  in 
the  exercise  of  their  judgment  and  discretion,  to  adhere  to  and 
abide  by  the  said  old  sums,  quotas,  and  proportions,  and  in  tax- 
ing and  assessing,  and  deciding  and  determining  to  tax  and  assess 
the  said  several  parishes  and  places  according  and  with  refeien<^ 
to  the  said  old  sums,  quotas,  and  proportions,  and  to  them  only, 
the  said  commissioners  did  not,  at  their  said  meeting,  use  or  exer- 
cise any  judgment  or  discretion  with  reference  to  the  taxii^ 
charging,  and  assessing  of  the  said  sum  of  1 9,246 JL  3s.  3|^. 
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or  the  said  sum  of  29,964/.  15^.  OJA,  within  the  Tower  divi-      .  ^^^^'  . 
sion,  and  the  said  several  parishes  and  places  within  the  same.        The  Qiteen 

That  the  said  taxing,  charging,  and  assessment  so  made  by    j,^^  commm- 
the  said  commissioners  at  their  said  meeting,  was  so  made  by     signers  of 
them  honestly  and  bondjide^  and  under  the  supposition  that  the  '^^for^the^^ 
same  was  lawfully  made,  according  to  the  true  construction  of        Tower 
the  statutes  in  such  case  made  and  provided.     But  whether 
upon  the  whole  matter,  &c 

The  case  was  twice  argued,  viz.,  on  the  3rd  of  May,  and  the 
nth  of  June,  by  Mr.  Watson  Q.  C.  (Mr.  Hall  and  Mr.  Fry 
with  him)  for  the  prosecutors,  and  by  Sir  F,  Thesiger  Q.  C. 
(Mr.  Phinn  with  him)  for  the  defendants ;  but  as  the  argu- 
ments turned  entirely  on  the  construction  of  the  several  Acts 
of  Parliament,  which  are  fully  noticed  and  commented  upon 
in  the  judgment,  it  is  not  thought  necessary  to  report  them. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of  the      J^^  25. 
Court  as  follows :  — 

This  mandamus,  reciting  that  the  assessments  to  the  land 
tax  on  the  parishes  and  places  within  the  Tower  division  were 
unequal,  in  proportions,  varying  from  6<f.  in  the  pound  to  2«.  Id. 
in  the  pound,  commanded  the  commissioners  for  that  division 
to  cause  the  land  tax  charged  therein  to  be  equally  assessed  in 
those  parishes  and  places.  The  return  stated  that  the  propor- 
tions complained  of  were,  in  the  judgment  of  the  commissioners, 
according  to  law.  And  the  verdict  finds  that  the  assessments 
to  the  land  tax  on  those  parishes  and  places  had  been  in  those 
proportions  from  the  year  1693  to  the  present  time ;  and  so  the 
question  is  raised  whether  those  proportions  are  contrary  to  law. 

For  the  prosecutors  it  was  argued  that  the  duty  of  the  com- 
missioners is  regulated  by  the  38  Geo.  3.  c.  5.  s.  8.,  command- 
ing them  to  cause  the  sums  fixed  for  their  divisions  to  be 
equally  assessed  within  the  parishes  or  places  therein  according 
to  the  best  of  their  judgment ;  that  they  have  knowingly  caused 
those  sums  to  be  unequally  assessed  within  those  parishes  and 
places,  contrary  to  the  statute ;  and  that  they  were  not  justi- 
fied in  thus  violating  a  clear  enactment  by  the  usage  stated  in 
the  verdict.  But  we  are  of  opinion  that  this  argument  fails,  on 
the  ground  that  the  duty  of  the  commissioners,  in  causing  the 
districts  of  those  divisions  to  be  assessed,  is  not  regulated  by  the 
38th  Geo.  3.  c.  5.  s.  8.,  granting  an  aid,  under  the  name  of 
"  land  tax,**  for  the  year  1798,  but  by  the  38  Geo.  3.  c.  60., 
making  perpetual  a  part  of  that  land  tax  so  granted  for  a  year, 
and  efiecting  a  change  both  in  the  nature  of  the  tax  and  in  the 

C.  L.— VOL.  I.  3  I 
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,  ^^^^'  ,  mode  of  assessing  it.  In  support  of  this  opinion  we  proceed  to 
The  Qusbn  show  firsts  the  nature  of  the  land  tax  under  the  38  Geo.  3.  c.5.| 
.     ^  and  then  the  change  made  by  the  38  Geo.  3.  c  60.  and  the 

8TONEB8  OF     othcr  statutcs  made  in  furtherance  thereof.  By  the  4  &  5  WilL 

^^oB  ""^^^  &  M.  c,  1.  the  Parliament  granted  an  wd  of  4*.  in  the  pound  upon 

TowsB       all  property  which,  for  our  present  purpose^  we  class  under  the 

vxvisiojx,  }iesLA  of  personal  property,  salaries,  and  land ;  and  proYiaoDs 
were  made  for  the  respective  assessments  of  these  three  look 
of  property.  Under  those  provisions  the  kingdom  became  psr- 
celled  out  into  divisions,  for  which  separate  commiasiaDerg 
acted ;  and  these  divisions  became  parcelled  into  parochial  and 
other  districts,  for  which  separate  assessors  acted.  And  in  tlua 
judgment  we  have  thought  it  best  to  use  **  division*^  and  '^^ 
trict**  to  denote  those  meanings,  for  we  have  felt  that  the  want 
of  two  such  terms  in  the  statutes  has  made  the  subjeet  ks 
clear  than  it  might  be.  Under  the  4  &  5  Will.  &  M.  c  1.  the 
assessment  in  the  districts  showing  the  quota  to  be  paid  bj 
each,  were  to  be  returned  by  the  assessors  to  the  oommissioDen, 
and  the  commissioners  were  to  make  duplicate  copies  of  all  the 
assessments  in  their  divisions^  one  for  the  receiver-geneial  and 
one  to  be  returned  to  the  remembrancer  in  the  Exchequer, 
showing  the  quota  to  be  paid  by  the  division  and  the  quota  to 
be  paid  by  each  district  of  the  division,  the  aggregate  of  the 
quotas  for  the  divisions  giving  the  total  produce  of  the  tax. 
In  the  early  part  of  this  reign  grants  in  aid  were  repeated, 
varying  slightly  in  name  and  form,  the  inappropriate  name  of 
land  tax  not  at  first  appearing  in  the  title  of  the  Acta,  and 
the  form  at  first  being  for  a  pound  rate  on  all  the  rateable  sul- 
jects.  Ultimately  these  grants  resulted  in  an  annual  grant  of  a 
fixed  sum  called  "  an  aid  by  a  land  tax.*'  That  sum  waa 
charged  by  the  statute  in  fixed  proportions  on  the  different 
divisions,  and  the  proportions  appear  to  have  been  taken  from 
the  duplicates  of  the  assessments  returned  under  the  A  &  5 
Will,  &  M.  c.  I.  We  find  no  enactment  dividing  the  fixed  propor- 
tions of  the  divisions  among  the  districts  thereof^  so  as  to  give  a 
statuteable  sanction  to  the  usage  in  that  respect  which  la  found 
by  the  verdict  to  have  been  followed  from  169S  to  the  preacat 
time  in  this  division ;  on  the  contrary,  the  commissioners  are 
directed  to  cause  the  fixed  proportions  for  the  divisions  to  be 
levied  by  causing  the  personalty  and  the  salaries  to  be  assessed 
in  each  district  at  4«.  in  the  pound,  and  the  land  in  each  district 
to  be  so  assessed  by  an  equal  pound  rate,  as  that  the  produce  of 
the  rate  on  the  land,  when  added  to  the  produce  of  the  other 
rate  of  4s.  in  the  pound,  should  make  up  the  fixed  propordon 
for  the  division.     It  is  obvious  that  if  this  direction  had  been 
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followed,  tlic  amount  to  be  charged  on  land  was  contingent  on      .  ^^^^' 
the  annual  produce  of  the  other  rate,  and  that  as  the  value  of    the  Queen 
the  personal  property  and  salaries  increased,  the  amount  to  be   ^     ^' 
raised  from  the  land  would  be  lessened,  and  might  entirely      signers  of 
cease.     The  38  Geo.  3.  c.  5.  is  in  the  accustomed  form,  and  the  '^iL^!!!^^* 

'  FOB  THE 

directions  to  the  commissioners  for  assessing  is  to  the  effect  Tower 
contended  for  by  the  prosecutors,  and  that  direction  does  not  ^^"'<>»- 
seem  to  support  the  usage  which,  according  to  the  verdict,  has 
prevailed  in  this  division  from  1693  to  the  present  time,  which 
usage  was  followed  all  over  England.  That  usage  may  be 
accounted  for,  because,  for  some  time  after  1693,  an  effective 
valuation  in  that  y^ur  might  remain  substantially  correct,  and 
after  those  years,  the  usage  may  have  remained  unquestioned 
or  been  preferred  to  an  annual  valuation  and  assessment  founded 
thereon.  In  our  present  judgment  it  is  not  necessary  to  decide 
on  the  origin  or  the  legality  of  this  usage.  But  the  law  for 
assessing  the  land  and  the  mode  of  executing  that  law  prevail- 
ing in  1798  should  be  understood  for  the  sake  of  understanding 
the  change  introduced  in  that  year  by  the  38  Geo.  3.  c.  60.,  to 
the  consideration  of  which  we  now  proceed.  The  object  of 
the  Legislature  in  pkssing  this  statute  was  to  support  the  public 
credit,  by  making  a  part  of  the  national  debt  a  charge  on  the 
land.  The  statute  passed  in  June,  1798,  while  the  assessments 
under  the  38  Geo.  3.  c.  5.  were  in  the  course  of  being  made ; 
for  by  that  statute  the  process  for  assessing  is  to  begin  after 
the  30th  of  April,  1798,  and  duplicates  of  the  completed  assess- 
ments are  to  be  returned  by  the  8th  of  August,  1798.  The 
assessors  of  the  districts  are  by  this  statute  directed  to  divide 
their  assessments  thus  in  the  course  of  formation  into  the  three 
heads  of  property  before  mentioned,  namely,  personalty,  sala- 
ries, and  lands.  So  much  of  the  assessment  for  that  year  as 
should  charge  the  land  is  made  a  perpetual  charge  thereon, 
subject  to  redemption  in  the  manner  and  with  the  limitation 
explained  more  particularly  after  we  have  considered  the  effect 
of  this  process  on  the  two  other  heads  of  property  subject 
to  assessment.  As  the  land  was  before  subject  to  a  con- 
tingent amount  depending  upon  the  produce  from  the  other 
sources,  and  would  for  the  future  be  charged  with  a  fixed  sum, 
it  became  necessary  to  alter  the  mode  of  charging  the  other 
sources  in  the  future  annual  grants  of  the  tax  on  them,  and  we 
accordingly  find  that  in  the  39  Geo.  3.  c.  3.,  as  passed  in  De- 
cember, 1798,  granting  the  tax  on  those  heads  for  1799,  the 
commissioners  are  no  longer  directed  to  apportion  the  fixed 
proportion  for  their  division  among  the  districts,  and  to  cause 
the  proportion  for  each  district  to  be  levied  by  the  rate  of  4^. 

3  f  2 
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.  ^^^'  ,  in  the  poand,  on  personalty  and  salaries,  and  the  residue  on  the 
ThsQukbn  land;  but  the  assessments  of  districts  for  1798,  under  the 
T  Comnft-  ^®  ^^^'  ^*  ^  ^'*  being  assumed  to  be  divided  under  the  head 
fiioMBu  OF  of  *^  land,  personalty,  and  salaries,"  and  the  quotas  in  that 
^^oR  xra^  assessment,  for  each  district,  on  land,  to  be  disposed  of  by 
Towsa  the  38  Oeo.  3.  c.  60.,  then  the  quota  in  the  same  assessments, 
of  each  district,  on  personalty,  is  taken  to  be  a  fixed  quota 
for  that  district  under  that  head,  and  is  to  be  levied,  not  by  a 
tax  of  4«.  in  the  pound,  but  by  an  equal  pound  rate,  upon  that 
district,  suflBcient  to  raise  that  fixed  quota ;  and  with  respect  to 
the  quota  for  salaries,  in  the  assessment  for  each  district,  the 
district  is  discharged  therefrom,  but  the  salaries  are  to  be 
chaiged  where  the  oflBce  is  executed  at  the  rate,  not  less  than 
the  rate  in  the  assessment  of  1798,  and  certain  annuities  under 
this  head,  payable  at  the  Exchequer,  are  made  liable  to  4s.  in 
the  pound  at  the  place  of  payment ;  this  arrangement,  fixing 
the  quota  for  each  district,  in  respect  of  personalty,  is  enacted 
by  earlier  sections  of  the  statute,  and  section  8.  provides  fur 
the  deficiency  in  the  collection,  from  inability  to  pay,  or  from 
mistake  or  otherwise,  by  giving  the  commissioners  a  power  to 
make  a  re-assessment  on  the  places  in  which  the  deficit  occurs, 
as  shall  seem  agreeable  to  justice,  and  it  is  also  provided  that 
the  assessment  is  not  to  exceed  4«.  in  the  pound.  It  ia  ap- 
parent, then,  that  the  Legislature,  by  the  38  Geo.  3.  c  60., 
treated  the  fixed  proportion  of  the  divbion,  as  apportioned 
among  the  districts  thereof  in  a  fixed  quota,  for  each  district 
in  respect  of  personalty.  It  also  treated  the  quota  theretofore 
assessed  in  each  district,  in  respect  of  salaries,  as  in  one  sense 
fixed ;  for  it  transferred  that  charge  from  the  district  to  the 
place  of  office,  and  so  exempted  the  district  therefrom,  and  thus 
the  duty  imposed  on  the  commissioners  by  the  38  Greo.  3,  c.  5. 
as  to  causing  personalty  and  salaries  to  be  equally  assessed 
throughout  the  districts  of  their  division,  was  at  an  end,  and 
the  quota  for  each  district  as  to  personalty  under  the  39  Gea3. 
c  3.,  became  fixed  by  reference  to  the  assessment  for  1798,  neariy 
to  the  same  extent  as  the  quota  for  each  divirion  had  become 
fixed  by  reference  to  the  assessment  under  the  4  &  5  Will  & 
M.  d  •  We  are  thus  brought  to  the  point  governing  the  preseot 
case,  namely,  the  duty  of  the  commissioners  after  the  38  Grea  3. 
0.  60.  in  the  respect  of  causing  the  land  of  their  division  to  be 
assessed  to  the  tax  on  land.  The  prosecutors  contend  that 
their  duty  remained  as  it  was  enacted  by  the  38  Greo.  3.  c  5., 
to  cause  so  much  of  the  fixed  proportions,  for  the  divist<Hi3, 
as  was  charged  on  lands  to  be  assessed  equally,  by  rates 
on  all  the  lands  of  the  several  districts  of  the  division ;  bat  it 
appears  to  us  that  the  38  Geo.  3.  c  60.  created  a  fixed  quota 


TliE  COMMON  LAW  REPORTS-  887 

to  be  ndsed  from  the  land  of  each  districty  and  that  the  sections      ,  ^^^^'  , 
we  are  about  to  mention  produced  that  effect*    By  sect.  I.  it    the  QtrcEK 
was  enacted,  that  the  several  and.  respective  sums  charged  by   ^^^  Commm- 
▼irtue  of  the  38  Geo.  3.  c.  5.,  on  the  cUvisions  of  Great  Britain,      bionebb  or 
in  respect  of  the  land  therein,  for  one  year,  should  continue,  "^^thb^* 
and    be  raised  yearly  for  ever,  subject  to  redemption.     If  the        Tower 
effect  of  this  section  had  not  been  altered  by  those  that  follow,      1>i^^m»o«* 
a  quota  would  have  been  fixed  for  each  estate,  which  formed 
the  subject  of  a  separate  charge  in  the  assessment  for  1798* 
By  sect.  2.  personalty  and  offices  are  exempted  from  the  oper- 
ation of  that  Act.     By  sect  3.  the  sums  charged  or  to  be 
charged  on  the  assessments  then  being  made  under  the  38  Geo.  3. 
c  5«  on  personalty  and  offices  are  to  be  separated  and  divided 
from  the  remainder  of  the  moneys  charged  in  the  assessment 
for  each  district,  and  are  to  be  so  returned  in  the  duplicates 
of  8uch  assessment  to  be  transmitted  by  the  commissioners  to 
the  Exchequer.     By  sect.  8*  it  was  made  lawful  for  the  com- 
miaaionera  to  contract  with  persons  having  a  preference,  as 
owners  or  otherwise,  in  respect  of  any  land,  for  the  redemption 
of  the  land  tax  charged  thereon,  according  to  the  assessment 
made  or  to  be  made  under  the  38  Geo.  3.  c.  6.     This  power  of 
redemption  applies  to  the  quota  charged  on  the  particular  land 
the  subject  of  contract.     By  sect  68.  it  was  enacted,  that  after 
the  25th  of  March,  1799,  the  commissioners  might  sell  to  per^ 
sons,  not  entitled  to  any  such  preference,  the  whole  or  any  part 
of  the  land  tax  remaining  unsold.     This,  again,  applies  to  the 
quota  for  each  particular  estate  in  the  assessment  for  1798. 
QThen,  by  sect.  74.,  it  was  enacted, ''  that  the  whole  of  the  land 
tax  charged  on  any  district  shall,  notwithstanding  the  discharge 
of  any  part  thereof,  continue  to  be  inserted  in  the  certificate  of 
asaessment  to  be  signed  by  the  commissioners  of  land  tax,  so 
long  as  any  part  of  the  proportion  of  the  land  tax  charged  on 
such  district  shall  remain  payable,  and  that  all  lands  that  shall 
not  be  exonerated  by  virtue  of  this  Act  from  land  tax,  shall  con- 
tinue to  be  subject  to  a  new  yearly  assessment,  by  an  equal  rate, 
according  to  the  annual  value,  not  exceeding  4s,  in  the  pound  ; 
and  that  such  part  of  the  said  land  tax  which  shall  remain  pay- 
able as  aforesaid,  in  any  district,  shall  be  levied  in  the  same 
manner  as  if  the  lands  charged  with  the  land  tax  so  remaining 
payable  as  aforesaid,  formed  an  entire  district,  and  according  to 
auch  modes  as  are  prescribed  by  the  Act  of  the  present  session 
^with  respect  to  the  quota  of  each  district."     It  is  under  thia 
section,  which  is  re-enacted  by  the  42nd  of  Geo.jS.  c.  116. 
8.    180.,   that  the  commissioners  act  in  causing  the  yearly 

asaesement  to  the  land  tax  on  land  to  be  made,  and  their  duty 
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,  ^^^^'  ,  is  created  and  regulated  thereby,  and  the  section,  in  oor  under- 
The  Qd££2c  standing  of  it,  directs  tliat  the  quota  for  the  land  of  the  dia* 
The  Commu-  *™*  ^^  *^®  assesBment  of  1798,  made  for  that  year  under  the 

BIONEB8  OF  38  of  Gco.  3.  c.  5.  should  be  assumed  aa  a  fixed  quota  for  the 
district  subject  to  certain  variations  mentioned  below,  and  sub- 
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Tower      ject  to  redemption,  and  it  further  directs  an  annual 
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ment  to  raise  the  unredeemed  part  of  that  quota  from  the  un- 
redeemed part  of  the  land  of  the  district.  It  aeems  to  oa  that 
the  quota  was  here  taken  to  be  fixed  for  the  lands  of  the  dis- 
trict, and  the  quota  for  personalty  was  in  express  terms  enacted 
to  be  fixed  by  the  39  Geo.  3.  c  3.,  and  the  same  express  ra- 
actment  was  not  used  in  the  case  of  land,  because  the  enactment 
was  to  be  adapted  in  that  case  to  the  process  of  redenqition, 
which  would  not  apply  to  personalty.  It  further  seems  to  us, 
that  the  reference  to  '*  the  quota  for  the  district  fibied  by  an 
Act  of  the  present  session"  referred  to  the  39  Greo.  3.  &  3.,  and 
not  to  the  38  Geo.  3.  c  5.  as  is  expressed  in  the  42  Geo.  3. 
c  116.  s.  180.  because  there  is  no  fixed  quota  (so  carelessly 
has  the  Act  been  framed)  for  the  districts  in  38  G^o.  3l  c.  5. 
and  although  the  Act  is  referred  to  as  **  of  the  present  session,"' 
and  did  not  pass  until  the  next  session,  yet,  as  the  38  Geo.  3. 
c  60.  passed  at  the  close  of  that  ses«on,  and  the  3S  Geo.  3. 
passed  at  the  beginning  of  the  following  session,  the  first  being 
in  June,  1798,  and  the  second  in  December,  1798,  and  as  the 
two  Acts  are  parts  of  one  arrangement  for  the  future  land  tax 
rendered  necessary  by  the  redemption  of  the  tax  on  land,  we 
think  it  probable  that  the  39th  Geo.  3.  chap.  3.  was  proposed 
at  the  same  time  as  the  38th  Gea  3.  chap.  60.,  and  expected  to 
pass  with  it,  and  was  so  referred  to  by  the  above  description 
which  became  inapplicable  when  it  was  postponed  till  after  the 
recess  of  1 7  98.  But  whether  this  be  so  or  nol^  we  think  that  the 
above  is  the  true  construction  of  the  section,  and  the  subsequent 
provisions  for  variations  confirm  it.  Thus,  by  the  38tk  Grea  3. 
chap.  60.  sec.  103.  if  any  assessments  which  shall  continue  to  be 
charged  in  pursuance  of  this  Act  shall  be  found  to  exceed  4  j;.  in  the 
pound,  there  may  be  an  abatement  in  the  manner  in  sucdi  case 
directed  in  the  *^  said  Act  of  the  present  session,"  by  which  we  us* 
deratand  the  39th  Geo.  3.  chap.  3.  for  the  reasons  before  given ; 
and  by  the  38th  Geo.  3.  chap.  60.  sec.  105.,  when  in  any  pajishor 
place  separately  assessed  to  the  land  tax  (that  is  district)  the 
whole  land  tax  charged  thereon  is  redeemed,  all  assessment  on  tiiat 
district  shall  cease.  The  39  Geo.  3.  c.  6.  s.  15.  gives  some  re* 
cognition  to  past  usage  as  guiding  in  the  assessment  of  the  dis* 
trict  in  1798  ;  for  it  enacts  that  where  the  sums  assessed  in  that 
year  under  the  38  Geo.  3  c.  5,  are  greater  or  less  than  th,3 
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sum  which  had  been  imposed  on  such  parish  or  place  in  respect  >  ^^^'  . 
of  such  landsj  on  complaint  the  commissioners  may  ascertain  The  Qubem 
the  sum  which  has  been  set  on  such  district^  and  in  case  they  rp^^  Coujob^ 
doubts  the  certificate  of  the  Remembrancer  of  the  Exchequer  moners  of 
or  the  Barons  in  Scotland,  after  inspecting  duplicates  returned  ,oa  the 
for  twenty  years,  is  to  be  decisive.  Sections  16.  and  17.  provide 
for  lands  omitted ;  they  may  be  assessed,  and  a  proportion  de- 
dacted  from  the  assessment  on  the  other  lands  of  the  district. 
The  42  Geo.  3.  c.  116.  repeals  part  of  the  38  Geo.  3.  c  60.,  but 
not  the  part  continuing  for  ever  the  several  and  respective  sums 
charged  in  the  assessment  of  1798,  and  powers  in  that  Act  con- 
»tiuned  for  putting  the  same  in  execution.  Section  180.  pro- 
vides for  a  continued  assessment  of  the  district  as  long  as  any 
part  of  the  land  tax  charged  thereon  continues  unredeemed, 
in  the  same  terms  as  section  74.  of  the  38  Geo.  3.  c.  60.  The 
6  Geo.  4.  c.  32.  s.  1.  making  provision  for  the  assessment  ex- 
ceeding the  fixed  quota  for  each  district,  and  the  2  Wm.  4.  c. 
127.,  making  provision  for  the  transfer  of  districts  from  one 
division  to  another  with  their  fixed  quota,  the  4  &  5  Wm.  4. 
c.  60.  s.  1.  transferring  districts  with  their  assessments,  from  one 
division  to  another,  and  the  5  &  6  Vict,  a  37.,  also  for  transfer- 
ring districts  or  portions  of  districts  from  one  division  to  another, 
with  the  amount  charged  thereon,  are  consistent  with  our  pre* 
sent  judgment,  and  support  it ;  and  cannot  easily  be  reconciled 
with  the  prosecutor's  case.  To  this  review  of  the  statutes  is 
to  be  added  the  long  usage  found  by  the  verdict,  and  the  im- 
portant interests  dependent  thereon.  If  the  words  of  the  sta- 
tute are  clear,  considerations  from  this  source  cannot  alter  their 
effect ;  but  if  the  words  are  capable  of  two  constructions,  public 
convenience  ought  to  be  regarded  in  considering  the  probable 
intention  of  the  Legislature. 

Therefore  we  give  judgment  for  the  defendants. 

Attorneys,  £1.  JenningSy  and    The  Solicitor  to    the  Commis* 
iionera  of  Stamps  and  Taxes. 


BUCKMASTER  v.  MEIKLEJOH>J.  («) 

Coram  PoLLOCK  C.  B.,  Parke  B.,  Aldebson  B.,  and 

Martin  B. 
1  H£  declaration  was  for  290/.  for  money  had  and  received, 
money  lent,  money  paid,  and  upon  an  account  stated.  The 
defendant  had  pleaded,  1st,  never  indebted,  and  2nd,  setoff; 
but  before  the  trial  he  withdrew  his  pleas,  and  pleaded  |;um  dar^ 
rein  continuance^  that  there  had  been  controversies  between  the 

(a)  Reported  by  P.  B.  Maxwell,  Esq. 

8i4 


fixCfi£QtflRf 

April  IS. 

To  a  deolfira<> 
tion  for  money 
had  and  re- 
eeived,  defend- 
ant  pleaded 
at  first  a  set-off, 
but  afterwards, 
irithdrawing 
that  plea, 
pleaded  /jm/« 
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,  ^^^^'  ,  plaintiff  and  ilie  defendant,  respecting  the  aevend  matters  in  tlie 
BucKMASTBB  cause  which  were  disputed  bj  the  defendant,  and  also  about  a 
MwrM  R      contract  for  the  purchase  of  a  cottage ;  and  that  on  the  12tk  of 

July,  1852,  the  following  agreement  was  entered  into  between 
ttnuance  that  the  plaintiff  and  the  defendant.  That  instrument  was  aet  oat 
a  •etUeroent  of  yerbatim.     It  recited  the  bringing  of  the  action,  that  defend- 

accounts  uad  ^    ^  ^ 

taken  place  ont  had  pleaded  a  set-off  to  a  large  amount,  that  the  plaintiff 
^Um'tw  *  ct-  thereby  admitted  that  set-off,  as  well  as  other  sums,  to  be  doe 
ing  the  matters  to  the  defendant  for  money  expended  in  the  erection  (^  a  oot- 
and  othermat-  ^S^  ^^f  ^^  ^^^  ^^®  plaintiff;  and  that  the  plaintiff  was  deairons  of 
ten ;  that  a  abandoning  his  right  to  the  ssud  cottage,  and  had  requested  the 
been^struck;  defendant  to  take  the  same  upon  himself,  and  to  discharge  the. 
that  it  was  plaintiff  from  all  liability  in  respect  thereof,  which  he  had 
amount  should  agreed  to  do.  It  was  then  agreed,  that  the  action  should  be 
^^^  ^^'^'  abandoned,  each  of  the  parties  paying  his  own  costs;  and  that 
an  instalment  as  the  defendant  thereby  released  pluntiff  from  all  lialnhtj 
MdSS^th**^'  in  respect  of  the  cottage,  there  would  now  be  a  balance  of 
agreement  was  15821  l5.  lOdL,  due  from  him  to  the  plaintiff,  which  he,  the  de- 
corda^'satis^  fendant,  thereby  acknowledged,  and  which  sum  the  plaintiff 
faction.  agreed  to  receive  by  instalments  in  manner  set  out  in  the  Bgmd- 

ihtLt^Sketme"  i^^^t.  The  agreement  then  stated,  that  it  was  distinctly  nn- 
ment  was  pro-  derstood  and  agreed  between  the  said  parties,  that  it  was  not  to 
plaintiff  hy  b^  construed  into  an  admission  that  there  was  anything  doe 
^^^*  from  the  defendant  to  the  plaintiff  upon  the  action ;  and  that 

fraud,  the  par-  such  balance  was  only  occasioned  by  the  defendant  having 
Tered"'th  til  taken  upon  himself  the  land  and  house  which  was  to  hare 
plea  of  set-off  been  the  property  of  the  plaintiff.  And  it  was  finally  agreed, 
showi^ff^thafa  *^**  ^^^  agreement  was  a  settlement  of  all  accounts  between 
sum  which  was  the  said  parties  up  to  the  time  of  its  execution,  and  might  be 
defendanUn  ^  g^^^^  ii^  evidence  as  a  bar  to  any  action  or  proceeding  by  either 
the  agreement,  of  the  said  parties  against  the  other  of  them,  save  and  except 

had  not  hfi^n  >•> 

included  in  the  the  sums  hereinbefore  mentioned.      The  plea   then   alleged 
•^-of^'— Held,  that  the  defendant  had  paid  one  instalment,  that  the  defend- 
admissihle.        ADt  entered  into  the   agreement  in  full  satisfaction  and  dis- 
charge of  the  causes  of  action  in  the  declaration  mentioned; 
and  that  the  plaintiff  had  accepted  the  agreement  in  such  ibli 
satisfaction  and  discharge. 

Replication,  that  the  plaintiff  was  induced  to  enter  into  the 
agreement  by  the  fraud  and  covin  of  the  defendant. 

Upon  the  trial  before  Williams  J.,  at  the  Series  Spring  As- 
sizes, it  appeared  that  upon  the  occasion  of  the  settlement  set  up 
by  the  pica,  the  parties  attended  at  the  office  of  the  defendant*^ 
attorney,  but  the  plaintiff's  attorney  was  not  present.  A  state* 
mcnt  of  the  account  between  the  parties  was  then  reduced  into 
writing,  and  this  memorandum  was  produced  at  the  trial  by  the 
defendant's  attorney,  for  the  purpose  of  showing  that  it  credited 


THE  COMMON  LAW  REPORTS.  841 
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the  defendant  with  a  sum  to  which  he  was  not  entitled^  and         1853. 
consequently  as  evidence  that  fraud  had  been  practised  on  the    Buckmaster 
plaintiff.  His  counsel  tendered  in  evidence  the  particulars  of  set-  ^• 

off  which  had  been  delivered  with  the  original  pleas^  and  which 
did  not  claim  the  sum  in  question.  The  evidence  was  objected 
to,  but  admitted ;  and  the  jury  found  a  verdict  for  the  plaintiff 
for  167/. 

Mr.  SerfL  Allen  now  moved  for  a  new  trial,  on  the  ground 
of  the  improper  reception  of  evidence.  The  particulars  of  set- 
off were  not  evidence  against  the  defendant.  They  *^  are  in 
reality  not  evidence  of  anything,  except  so  far  as  they  explain 
what  the  nature  of  the  claim  is  that  the  defendant  means  to  make 
by  way  of  set-off;"  per  Pollock  C.  B.,  in  Burhitt  v.  Blanshard.(a) 
[Alderson  B.  Surely  the  particulars  of  set-off  were  admissible  to 
prove  the  recital  in  the  agreement]  The  particulars  annexed 
to  the  plea  were  no  more  evidence  against  the  defendant  than 
the  plea  itself;  and  it  is  well  established  that  the  allegations 
contained  in  a  plea  are  not  evidence  against  the  party  pleading 
it.  It  was  held  in  Miller  v.  Johnson  (b)  that  the  particulars  of 
the  defendant's  set-off  given  under  a  Judge's  order,  could  not 
be  used  as  evidence  against  him.  [Harington  v.  MacmorrU  (c) 
was  also  referred  to.] 

Pabke  B.  a  pleading  is  merely  a  statement  of  the  case  on 
which  the  party  relies.  It  is  no  admission,  Boileau  v.  Rutlim  Qf) 
But  here  there  is  no  ground  for  saying  that  the  particulars  of 
set-off  were  not  admissible  in  evidence.  They  were  clearly  ad- 
missible for  the  purpose  of  explaining  the  plea. 

Pollock  C.  B.,  Aldebson  B.,  and  Mabtin  B.,  concurred. 

Sule  refused. 

Attorneys,  Voles  8c  Windsor. 


t 


d)  3  Exch.  89.  91.  (6)  2  Esp.  602. 

c)  5  Taunt.  228.  (d)  2  Exch.  665. 


PATRICK  V.  SHEDDEN.  (e) 


n^ 


Coram  LoBD  Campbell  C.  J.,  Wightman  J.,  and  Qukkh's 

Crompton  J.  ^  '!'^^ 

p  Aprti  29. 

1  HE  declaration  stated,  *'  that  on  the  drd  day  of  June,  A.  D.  No  action  wiU 
1852,  a  certain  decree  was  made  and  pronounced  in  and  by  the  ^*®  P  ^^'^^ 

(e)  Reported  by  Edward  Sykes.  Esq.  toteriK^ 

or  order"  of 
the  Court  of  SeMion  in  Scotland,  made  to  enforce  payment  of  certain  costa  and  expenses,  nnder 
the  48  Gea  3.  e.  151.  bs.  17,  18.,  pending  an  appeal  to  the  House  of  Lords  against  the  decree ; 
the  decree  not  being  in  the  nature  of  a  final  judgment,  caution  to  repeat  the  monej  which  might 
be  leyied  under  it  l^ing  gi^en  hj  the  plaintiff  in  case  Uie  decree  shoidd  be  reversed  on  appeal. 


Vm 
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^  ^^^  .  Court  of  our  Lady  the  Queen,  before  the  Lords  of  Council  and 
Patuck  Seaeion  at  Edinburgh,  in  that  port  of  the  United  Kii^docn 
called  Scotland,  whereby  the  said  lords  did  then  decern  and 
ordain  the  said  defendant  to  make  payment  to  the  said  pluntiff 
of  the  sum  of  494/.  2«.  IdL,  and  also  of  the  sum  of  17#.  6J.,  beii^ 
the  dues  of  extracting  the  said  decree,  which  remains  nnsaris- 
fied ;  and  that  the'plaintiff  had  done  all  things  on  his  part  to  en- 
title him  to  receive  payment  of  the  said  several  sums  of  mooer/ 

The  declaration  also  contained  a  count  for  interest,  and  on  an 
account  stated. 

Fleas.  Ist.  Never  indebted. 

2nd.  That  before  the  commencement  of  this  snit^  and  after 
the  said  decree  was  made  and  pronounced,  an  appeal  from  ami 
against  the  said  decree  was  duly  entered  and  entertained  by  and 
before  the  House  of  Lords,  in  the  High  Court  of  Parliament  at 
Westminster ;  which  appeal  at  the  time  of  the  commencem^it 
of  this  suit  was,  and  now  is,  still  pending  and  undetermined ; 
and  by  which  it  is  prayed  that  the  said  decree  might  be  reversed 
And  the  defendant  further  saith  that,  according  to  the  law  of 
Scotland,  the  said  decree  and  the  defendant's  liability  to  pay  the 
said  entns  of  money  mentioned  in  the  first  count,  before  and  at 
the  time  of  the  commencement  of  this  suit  were,  and  now  are, 
during  and  by  reason  of  the  pendency  of  the  said  appeal,  sus- 
pended ;  and  the  said  decree  became,  and  was,  and  is,  of  no  force 
or  eflbct  until  the  said  decree  hath  been*  afiirmed  by  the  said 
High  Court  of  Parliament ;  which  hath  not  yet  been  done. 

The  plea  then  stated  that  the  interest  was  due  in  respect  cf^ 
and  the  account  stated  was  stated,  concerning  the  money  decreed 

to  be  paid,  &rc. 

The  plaintiff  joined  issue  on  the  above  pleas. 

The  action  came  on  for  trial  before  Lord  CcmipbeU  C.  J.,  at 
the  sittings  after  last  Hilary  Term,  when  a  verdict  was  taken 
for  the  plaintiff  for  185/.  11 5.  9(f.  the  balance  due,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  all  the  documents  to 
be  in  evidence ;  and  it  being  admitted  that  caution  was  given  in 
the  terms  of  the  order  of  the  Court  of  Session,  (a) 

A  rule  nisi  having  been  obtained  accordingly,  Mr.  Crewdtr 
Q.  C.  and  Mr.  Bovill  now  showed  cause. 

The  action  in  the  Court  of  Session  has  terminated,  and  execc* 
tion  been  duly  awarded.  On  the  10th  of  March,  1852,  the  Lonb 
of  Council  and  Session  pronounced  the  following  interlocutcr 
and  decree: — "The  lords,  on  report  of  Lord  Wood,  haring 
considered  the  record  and  productions,  and  having  heard  the 

(a)  The  facts  sufficiently  appear  from  the  arguments  of  couitseL 
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counsel  for  the  parties  sustain  the  defences  pleaded  by  the  de-      ,  ^^^' 
fenders  (the  present  plaintiff  and  another)  against  the  relevancy 
of  the  grounds  of  action  set  forth  in  the  summons  and  supple- 
mentary  summons  of  declarator,  reduction,  and  count  of,  and 
reckoning,    dismiss   the    said   actions,   and   assoilsie   the   de*- 
fenders  from  the  whole  conclusions  thereof;  find  the  defenders 
entitled  to  their  expenses ;  appoint  account  of  expenses  to  be 
lodged,  and  remit  to  the  auditor  to  tax  the  same  and  report.** 
The  amount  of  expenses  were  taxed  by  the  auditor  at  the  sum 
of  494/.  2s.  ld»     The  defendant  then,  as  pursuer  in  the  Scotch 
proceedings^  presents  a  petition  of  appeal  to  the  House  of  Lords 
here  against  the  above  decree,  which  petition  of  appeal  is  still 
pending.     On  the  21st  of  May,  1852,  the  present  plaintiff  ap- 
plies to  the  Scotch  Court  to  grant  interim  execution  pending 
the  appeal,  under  the  provisions  of  the  48th  Geo.  3.  c.  157., 
8.  17. ;  and  on  the  3rd  of  June,  1852,  the  interim  decree  for  pay- 
ment was  pronounced  and  a  warrant  of  the  Court  to  enforce  the 
efune  issued,  caution  to  repeat  being  given  in  case  the  interlocutor 
should  be  reversed.     The  defendant  comes  to  this  country  with- 
out execution  having  been  levied  in  Scotland,  where  the  plaintiff 
was  in  this  position :  that  the  suit  was  at  an  end  there,  excepting 
as  to  the  caution  to  repeat,  &c.,  in  case  the  appeal  succeeded. 
[Lord  Campbell  C.  J.    Suppose  the  Scotch  decree  is  reversed 
during  the  pendency  of  this  action,  you  say  that  you  may  still  re- 
cover the  money,  though  you  may  have  to  repeat  it.under  caution.] 
The  question  is  whether,  upon  such  a  judgment  as  this,  the 
plaintiff  may  proceed  in  the  same  manner  as  he  may  upon  a 
final  judgment ;  if  it  is  interlocutory,  then  no  action  will  lie. 
[Lord  Campbell  C.  J.     The  plaintiff  is  entitled  to  payment  iu 
Scotland,  therefore  you  contend  he  is  entitled  to  be  paid  here. 
Do  you  say  that  the  Court  of  Session  had  power  to  interfere 
after  caution  given?]     The  17th  section  of  the  48th  Geo.  3.  c 
151.  provides  '^  that  when  any  appeal  is  lodged  in  the  House  of 
Lords,  a  copy  of  the  petition  of  appeal  shall  be  laid  before  the 
Judges  of  the  Court  of  Session,  and  that  they  shall  have  power 
to  regulate  all  matters  relative  to  interim  possession,  or  execu- 
tion, and  payment  of  costs  and  expenses,  ftc."     The  judges  in 
Scotland  oxefuncti  officio;  they  made  a  final  decree  for  payment 
on  the  3rd  of  June,  and  issued  their  warrant  to  enforce  the 
same  both  against  the  person  and  the  goods  of  the  defendant. 
The  13th  section  of  the  same  Act  provides  '*  that  it  shall  not  bo 
competent  for  the  parties  by  appeal  to  the  House  of  Lords, 
touching  the  regulations  so  made  as  to  such  interim  possession, 
execution,  and  payment  of  expenses,  &c.,  to  stop  the  execution 
of  such  regulations  as  shall  have  been  so  made  respecting  the 
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Bench. 
June  7. 

A.»  in  the 
month  of  Apr  il« 
engages  B.  to 
act  at  his 
coarier  for 
three  months, 
Arom  the  Ist  of 
Jane  following, 
for  certain 
salary,  ftc  A. 
haTiag,  in  the 
beginning  of 
May,  written 
to  R  renounc- 
ing the  con- 
tract, and 
statmg  that  he 
shonld  not  re- 
quire his  ser- 
vices, —  Hdd^ 
that  B.  might 
immediately 
sue  A.  for 
breach  of  the 
contract,  and 
that  he  was 
not  bound  to 
wait  until  the 
1st  of  June 
before  he 
brought  his 
action. 


HOCHSTER  V.  DE  LAUTOUR.(a) 

Coram  LoBD  Campbell  C.  J.«  Coleridge  J.,  Esle  X, 

and  Crompton  J. 

Assumpsit.— The  declaration  Btated,  "^  that  h^sretofore,  to 
wit»  on  the  12th  day  of  April,  A.  d.  1852,  in  ooneiden^  tbt 
the  plaintiff,  at  the  request  of  the  defendant,  would  agree  withtk 
defendant  to  enter  into  the  aerrioe  and  employ  ai  die  defcDdiot 
in  the  oapacity  of  a  courier  on  a  certain  day  then  to  come,  to 
wit,  the  let  day  of  June,  ▲•  ]>.  1852,  and  to  serre  the  de- 
fendant in  that  capacity,  and  travel  with  him  on  the  oootineDt 
of  Europe  as  a  courier  for  three  months  certain,  from  the  dtr 
and  year  last  aforesaid,  and  to  be  ready  to  sturt  with  tk 
defendant  on  such,  travels  on  the  day  and  year  last  afereauj,  it 
and  for  oertun  wages  or  salary,  to  wit,  at  and  after  the  nte  of 
10/.  for  each  and  every  month  of  such  service,  to  be  theiebr 
paid  by  the  defendant  to  the  plaintiff:  the  defendant  then 
agreed  with  the  pUdntifl^  and  the  defendant  then  promised  hint 
that  he  the  defendant  would  engage  and  employ  the  plaiotif 
in  the  capacity  of  a  courier,  on  and  from  the  said  Ist  day  ^ 
June,  ▲.  D.  1852,  for  three  months  certain  from  the  daj  vA 
year  last  aforesaid,  to  travel  with  the  defendant  on  the  con- 
tinent of  Europe,  as  a  courier,  and  to  start  on  such  tnveh 
with  the  plaintiff  on  the  day  and  year  last  aforesaid,  and  to 
pay  the  plaintiff  during  the  continuance  of  sudi  service  ami 
employment  for  the  same  the  said  wages  or  salary  of  10/.  for 
each  and  every  month  of  such  service.  And  the  phnntiff  avei^ 
that  he,  confiding  in  the  said  agreement  and  promise  of  the 
defendant,  did  then,  to  wit,  on  the  day  and  year  first  aforeauil, 
agree  with  the  defendant  to  enter  into  the  service  and  employ 
of  the  defendant  in  the  capacity  aforesaid  on  the  said  1st  diiy 
of  June,  ▲.  D.  1852 ;  and  to  serve  the  defendant  m  tbt 
capacity,  and  to  travel  with  him  on  the  continent  of  Enrop^^ 
as  a  courier  for  three  months  certain  from  the  day  and  J^^ 
last  aforesaid ;  and  to  be  ready  to  start  vrith  the  defendamt  oo 
such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the 
wages  and  salary  aforesaid.  And  the  plaintiff  further  aj-S 
that  from  the  time  of  the  making  of  the  said  agreement  and  of 
the  said  promise  of  the  defendant,  until  the  time  when  tk 
defendant  wrongfully  refused  to  perform  and  broke  hie  sa!^ 
promise,  and  absolved,  exonerated,  and  discharged  the  phiotif 
from  the  performance  of  his  agreement  as  hereinafter  meo- 


(a)  Reported  by  Edward  Sjkc«,  Esq. 
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LOBD  Campbell  C.  J.  I  am  of  opinion  that  this  action  .  ^^^' 
cannot  be  maintained.  Before  the  48  Geo.  3.  c  151.,  the 
Court  of  Session  could  not  have  issued  execution  pending  the 
appeal  to  the  House  of  Lords,  and  no  action  could  have  been 
brought ;  then  comes  the  Act  of  Geo.  3.,  allowing  execution  to 
issue,  pending  the  appeal  (and  it  does  no  more)  on  such  terms 
as  the  judges  may  think  fit;  and  the  Court  accordingly  allows 
their  decree  to  go,  and  execution  to  proceed  thereon  upon 
caution  being  given  to  repeat  the  same  in  case  the  interlocutor 
be  reversed ;  that  does  not  give  any  right  of  action  upon  the 
order  for  payment;  it  is  a  mere  interim  order  granting  execution 
in  the  mean  time,  that  is,  whilst  the  appeal  is  pending.  The 
Court  of  Session  is  not  deprived  of  its  authority.  It  may  still 
vary  and  alter  its  order  pending  the  appeal.  I  am  therefore  of 
opinion,  that  thb  order  or  decree  of  the  Court  of  Session  is  not 
a  final  judgment  on  which  an  action  can  be  brought  in  this 
country. 

WiOHTMAN  J.  I  am  of  the  same  opinion.  It  Is  conceded 
by  the  plaintiff's  counsel  that  unless  this  is  a  final  judgment 
the  action  cannot  be  maintained.  The  name  itself  imports  that 
it  is  not  final  ;^it  is  termed  ''  an  interim  order,"  and  is  nothing 
more  than  an  order  for  the  payment  of  the  costs  (in  the  mean 
while  pending  the  appeal  to  the  House  of  Lords)  upon  certain 
terms.  The  Act  of  Geo.  3.,  which  has  been  referred  to,  em- 
powers the  Court  of  Session,  pending  the  appeal,  to  regulate  all 
matters  in  the  meantime  as  to  payment  of  costs  and  expenses ; 
and  if  the  order  itself  is  looked  at,  in  its  terms  it  is  a  mere  order 
of  the  Court  that  execution  may  issue,  pending  the  appeal,  upon 
caution  being  given ;  so  that  the  order  is  not  to  be  enforced 
finally  until  the  appeal  is  determined.  This  is  not  a  final  judg* 
ment  on  which  an  action  can  be  brought. 

Cbompton  J.  I  am  of  the  same  opinion.  All  proceedings 
on  the  decree  are  stopped  by  the  appeal  to  the  House  of  Lords; 
but  the  statute  gives  a  special  power  to  the  Court  of  Session  to 
order  an  interim  execution  pending  the  appeal,  which  they  have 
done  upon  caution  being  given.  This  order  is  made  under  the 
Act,  and  is  not  in  the  nature  of  a  final  judgment :  it  gives  the 
power  of  obtaining  payment  of  the  costs  by  an  execution  which 
is  not  absolute,  but  which  is  subject  to  the  result  of  the  appeal. 

Rule  absolute. 

Attorneys,  Thomas  8f  Moore;  and  Richards. 
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.QUBXM'f 
BSNCH. 

•Tame  7. 

A.»  in  the 
month  of  AprU, 
engages  B.  to 
act  as  his 
Conner  for 
three  months, 
from  the  1st  of 
Jane  following, 
for  certain 
salary,  fte.  A. 
haTinf  ,  in  the 
beginning  of 
May,  written 
to  R  renonnc* 
ing  the  con- 
tract, and 
stating  that  he 
should  not  re- 
quire his  ser- 
vices, —  HeU, 
that  B.  might 
immediately 
sue  A.  for 
breach  of  the 
contract,  and 
that  he  was 
not  boand  to 
wait  until  the 
1st  of  June 
before  he 
brought  his 
action. 


HOCHSTER  V.  DE  LAUTOUR  (a) 

Coram  LoBD   Campbell  C.  J.,  Coleridge  J.»  Esle  J., 

and  Crompton  J. 

Assumpsit.— The  declaration  stated,  *"  that  heretofore,  to 
wit,  on  the  12th  day  of  April,  A.  D«  1852,  in  consideratioii  tfait 
the  plaintiff,  at  the  request  of  the  defendant,  would  agree  witk  tk 
defendant  to  enter  into  the  aerrioe  and  employ  of  the  ddendut 
in  the  oapaotty  of  a  courier  on  a  certain  day  then  to  come,  to 
wit,  the  Ist  day  of  June,  ▲.  J>.  1852,  and  to  serre  ttie  de- 
fendant in  that  capacity,  and  travel  with  him  on  the  cootbeDt 
of  Europe  as  a  courier  for  three  months  certain,  from  the  d^j 
and  year  last  aforesaid,   and  to  be  ready  to  start  with  tk 
defendant  on  such,  travels  on  the  day  and  year  last  afoieoud,  it 
and  for  certain  wages  or  salary,  to  wit,  at  and  after  the  rate  a 
lOL  for  each  and  every  month  of  such  service,  to  be  thereibr 
paid   by  the  defendant  to  the  plaintiff:   the  defendant  theo 
agreed  with  the  plaintifl^  and  the  defendant  then  promised  bb 
that  he  the  defendant  would  engage  and  employ  the  pfauDliff 
in  the  capacity  of  a  courier,  on  and  from  the  said  Ist  dsj  o: 
June,  ▲.  D.  1852,  for  three  months  certain  from  the  day  u^ 
year  last  aforesaid,  to  travel  with  the  defendant  on  the  ood- 
tinent  of  Europe,  as  a  courier,  and  to  start  on  such  tnifek 
with  the  plaintiff  on  the  day  and  year  last  aforesaid,  and  to 
pay  the  plaintiff  during  the  continuance  of  sudi  service  and 
employment  for  the  same  the  said  wages  or  salary  of  10/.  for 
each  and  every  month  of  such  service.     And  the  plaintiff  stcis 
that  he,  confiding  in  the  said  agreement  and  proaiae  of  the 
defendant,  did  then,  to  wit,  on  the  day  and  year  first  afoieasidf 
agree  with  the  defendant  to  enter  into  the  service  and  ^plov 
of  the  defendant  in  the  capacity  aforesaid  on  the  said  1st  daj 
of  June,  ▲•  B.   1852 ;   and  to  serve  the  defendant  in  list 
capacity,  and  to  travel  with  him  on  the  continent  of  £an^ 
as  a  courier  for  three  months  certain  from  the  day  and  jetf 
last  aforesiud ;  and  to  be  ready  to  start  with  the  defeodant  os 
such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the 
wages  and  salary  aforesud.     And  the  plaintiff  further  aap^ 
that  from  the  time  of  the  making  of  the  said  agreement  and  of 
the  said  promise  of  the  defendant,  until  the  time  when  tbe 
defendant  wrongfully  refused  to  perform  and  broke  bis  ^ 
promise,  and  absolved,  exonerated,  and  discharged  the  plaiotiti 
from  the  performance  of  his  agreement  as  hereinafter  men* 


(a)  Reported  by  Edward  Sjkc%  Esq. 
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tioncd,  he  tlie  plaintiff,  was  always  ready  and  willing  to  enter  ,  ^^^^' , 
into  the  service  and  employ  of  the  defendant  in  the  capacity  Uochatsr 
aforesaid,  on  the  said  1st  day  of  June,  a.  d.  1852,  and  to  serve  j.  ^' 
the  defendant  in  that  capacity  and  to  travel  with  him  on  the 
continent  of  Europe  as  a  courier  for  three  monlii9  certain  from 
the  day  and  year  last  aforesaid,  and  to  start  with  the  defendant 
on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the 
wages  or  salary  aforesaid.  And  the  plaintiff,  but  for  the  breach 
by  the  defendant  of  his  said  promise  as  hereinafter  mentioned, 
would,  on  the  said  Ist  day  of  June,  ▲.  D.  1852,  have  entered  into 
the  said  service  and  employ  of  the  defendant,  in  the  capacity, 
upon  tlie  terms,  and  for  the  time  aforesaid,  of  all  which  said 
several  premises  the  defendant  always  had  notice  and  knowledge. 
Yet  the  defendant,  not  regarding  the  said  agreement  nor  his 
said  promise,  afterwards,  and  before  the  said  1st  day  of  June, 
A.  D.  1 852,  wrongfully  wholly  refused  and  declined  to  engage 
or  employ  the  plaintiff  in  the  capadty  and  for  the  purpose  afore- 
said, on  or  from  the  said  Ist  day  of  June,  A.  d.  1852,  for  three 
months,  or  on,  from,  or  for  any  other  time,  or  to  start  on  such 
travels  with  the  plaintiff  on  the  day  and  year  last  aforesaid,  or 
in  any  manner  whatsoeyer  to  perform  or  fulfil  his  said  promise, 
and  then  wrongfully  wholly  absolved,  exonerated,  and  discharged 
the  pliuntlff  from  his  said  agreement  and  from  the  performance 
of  the  same  agreement  on  his  the  plaintiff^s  part,  and  from 
being  ready  and  willing  to  perform  the  same  on  his  the 
plaintiff's  part;  and  the  defendant  then  wrongfully  wholly 
broke,  put  an  end  to,  and  determined  his  said  promise  and 
engagement;  whereby  the  plaintiff  not  only  lost  and  was 
deprived  of  all  the  profits  and  emoluments  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  entering 
into  the  service  and  employ  of  the  defendant,  but  also  lost  and 
was  deprived  of  the  means  and  opportunities  of  being  retained 
and  employed  by  and  in  the  service  and  employ  of  divers 
other  persons,  and  remained  and  continued  wholly  out  of 
service  and  unemployed  for  a  long  space  of  time,  to  wit,  for 
the  space  of  two  months  then  next  following,  and  was  and  is 
otherwise  greatly  injured  and  damnified.  To  the  damage  of 
the  plaintiff  of  100/.,  and,  therefore,  he  brings  his  suit,  &a" 

Pleas.  1st.  Non-assumpsit*  2ndly.  That  the  plaintiff  did 
not  agree  with  the  defendant  modo  et  forma,  as  in  the  declaration 
alleged.  Srdly.  That  the  plaintiff  was  not  ready  and  willing,  nor 
did  the  defendant  exonerate  or  discharge  the  plaintiff  from 
being  ready  and  willing,  modo  et  forma  as  alleged.  4thly.  That 
he,  the  defendant,  did  not  refuse  or  decline,  nor  wrongfully 
absolve,  exonerate,  or  discharge,  nor  wrongfully  break,  put  ^n 
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.  ^^^'  .      end  to,  or  determine  his  said  promise  and  engagement  modo  d 

HocHiTBm    forma  as  alleged.     Issues  thereon. 

The  action  was  commenced  on  the  22nd  of  Maj,  1S62,  and 
was  tried  before  Erie  J.,  at  the  first  sittings  in  Liondon  in 
Easter  Term,  1853,  when  a  contract  to  the  effect  stated  in  the 
declaration  was  proved,  and  also  that  the  phiintiff,  on  the  9th  of 
May,  1852,  received  from  the  defendant  a  letter  declining  his 
services.  His  Lordship  directed  the  jury  that  they  might  ooo- 
sider  the  contract  broken  on  the  9th  of  May,  and  a  verdict  wu 
found  for  the  plaintiff,  damages  20£,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  non-suit. 

Mr.  Hugh  Hill  Q.  C.  having  obtained  a  rule  nisi  accord- 
ingly, and  also,  why  the  judgment  should  not  be  arrested, 

Mr.  Hannen  showed  cause.     The  more  important  part  of  the 
rule  to  be  considered,  is  that  to  arrest  the  judgment    The 
question  is,  whether,  on  a  contract  to  be  performed  at  a  future 
time,  one  of  the  parties  can  so  repudiate  it  as  to  give  an  imme- 
diate cause  of  action  to  the  other  before  the  arrival  of  the  tiine 
fixed  for  the  performance  of  the  contract.     The  declaration  in 
this  case  in  substance  states  an  engagement  in  April,  1852,  of 
the  plaintiff's  services  to  conmience  on  the  Ist  of  June  foDowingi 
and  that  before  that  day  the  defendant  wrongfully  refused  and 
declined  to  employ  the  pluntiff  according  to  the  said  engage- 
ment.    The  putting  an  end  to  the  engagement  by  the  defendant 
before  the  1st  of  June,  gave  the  plaintiff  a  valid  cause  of  action 
against  him  which  he  might  enforce  immediately ;  it  was  not 
necessary  for  the  declaration  to  show  that  the  1st  of  June  had 
arrived  before  the  action  was  commenced.     The  case  of  Leigh  x, 
Patersan  and  Another  (a),  relied  upon  in  moving  for  this  role,  is 
not  applicable.  There  the  defendants,  in  the  month  of  September, 
contracted  to  deliver  certain  tallow  to  the  plaintiff ''  in  all  next 
December,"  at  a  certain  price  per  cwt, ; — in  October,  they  in- 
formed him  they  had  sold  the  tallow,  and  that  they  coold  not 
perform  the  contract ; — held,  tallow  having  risen  in  price,  tbt 
the  plaintiff  was  entitled  to  recover  damages  according  to  the 
market  price  on  the  last  day  in  which  the  contract  could  have 
been  performed,  viz.,  the  3 Ist  of  December;  as  he  had  not 
acquiesced  in  its  being  rescinded.    In  that  case  the  contract  re- 
mained open  until  the  3 Ist  of  December,  and  the  plaintiff  hi 
continuously  up  to  that  date  insisted  on  the  defendants  perfonn- 
ing  their  contract ;  that  case  merely  decided  the  principle  as  to 
which  damages  should  be  assessed,  but  it  has  no  bearing  on  the 
present  question.    Philpotts  and  Others  v.  Evans  (b),  which  wfi 

(a)  2  Moore,  588.  (h)  5  M,  &  W.  475. 
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also  cited  on  the  other  side  was  similar  to  the  case  above      i_^^^V, 
referred  to ;  there,  A.  contracted  for  the  purchase  of  wheat  *'  to      Hochstbr 
be  delivered  at  Birmingham  as  soon  as  vessels  could  be  obtained  j^  jJ^p- 
for  the  carriage  thereof;"  and  subsequently  (the  market  having 
fallen)  gave  the  seller  notice  that  he  would  not  accept  it  if  it 
were  delivered,  the  wheat  then  being  on  its  transit  to  Birming- 
ham ; — Held,  in  an  action  against  A.  for  not  accepting  the 
wheat,  that  the  proper  measure  of  damages  was  the  diflference 
between  the  contract  price  and  the  market  price  on  the  day 
when  the  wheat  was  tendered  to  him  for  acceptance  at  Binning* 
ham  and  refused,  and  not  on  the  day  when  the  notice  was  re- 
ceived  by  the  seller.    The  question  there  was  precisely  the  same 
as  in  Leigh  v.  Patterson.    The  other  side  rely  upon  the  observa- 
tions of  Parhe  B.  in  delivering  his  judgment  in  Pkilpotts  v.  Evans; 
but  as  to  them,  this  Court  in  delivering  judgment  in  Cort  and 
Another  v.  The  Ambergate^  Nottingham,  and  Boston,  and  Eastern 
Junction  Railway  Company  {a),  observed  that  the  Court  of  Ex- 
chequer could  not  be  considered  as  having  decided  that  if  the 
notice  had  been  received  by  the  plaintiffs  before  the  wheat  was 
sent  off  from  Gloucester,  the  plaintiffs  might  not  at  their  plea- 
sure have  treated  it  as  a  breach  of  the  contract,  and  commenced 
an  action  a'gainst  the  defendant  for  not  accepting  it,  without 
tendering  it  to  him  at  Birmingham.    The  case  also  of  Ripley  v. 
M*Ciure{b)  was  strongly  relied  upon  by  the  other  side.     That 
was  an  action  against  the  defendant  for  not  accepting  certain 
tea  which  he  had  bought  from  the  plaintiff*,  and  one  of  the 
points  decided  in  it  was,  that  a  refusal  by  the  defendant,  before 
the  arrival  of  the  cargo,  to  perform  the  contract,  was  not  a  breach 
of  it ;  but  that  such  refusal  unretracted  down  to  and  inclusive 
of  the  time  when  the  defendant  was  bound  to  receive  the  cargo, 
was  evidence  of  a  continuing  refusal,  and  a  waiver  of  the  con- 
dition precedent  of  delivery,  and  consequently,  the  defendant 
was  liable  for  the  breach  of  the  contract.     This  case  is  com- 
mented upon  in  the  judgment  in  Cort  and  Another  v.  The  Am^ 
hergaie,  Nottingham,  and  Boston,  and  Eastern  Junction  Railway 
Company,     That  was  an  action  against  the  railway  company  for 
not  accepting  certain  cast  iron  churs,  to  be  delivered  in  certain 
quantities  per  month,  from  February,  1847,  to  May,  1848;  the 
plaintiffs  supplied  part  of  the  iron  chairs  ordered ;  but  were  dis- 
charged by  the  railway  company  from  delivering  the  rest,  al- 
though the  plaintiff's  were  ready  to  have  furnished  them ;—  Held, 
that  the  plaintiffs  were  entitled  to  recover.     Riplry  v.  M*  dure 
and  Philpotts  v.  Evans  were  both  observed  upon  in  the  judg- 

(a)  20  L.  J.  Q,  B.  460.  {h)  4  Exch.  345. 

C.  L. — VOL.  I.  3  K 
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^^^'        ment.     The  other  side  relies  upon  the  dictum  of  Parke  R  b 
PhilpotU  Y.  JEvatu,  to  the  effect,  that  no  aetion  would  Ke  undl 
the  time  arrived  at  which  the  oontiact  was  to  be  perforiDed. 
[Lord  Campbell  C.  J.  That  observation  of  Parke  B.  in  PkSpsm 
▼.  Evans  cannot  be  universally  true.]     In  the  case  of  a  proiiuse 
to  marrv,  if  the  defendant  by  marrying  another  has  incapacttsted 
himself  from  keeping  his  promise  to  the  plaintiff,  that  is  a  guod 
breach  on  which  an  action  may  be  maintained.  Short  v.  Si<me.  (a  ^ 
Again,  suppose  a  person  engage  to  convey  an  estate;  if  be  can- 
veys  it  to  another  before  the  day,  that  is  a  breach  of  his  contnctt 
on  which  an  action  will  lie.  lAnoelock  v.  FranUyn.  (6)    I^  there- 
fore, the  authorities  cited  establish  the  position,  that  a  oontrsc; 
can  be  broken  before  the  time  fixed  for  its  performance  has 
arrived,  it  could  not  be  held  that  the  declaration  in  this  case  was 
bad  in  arrest  of  judgment ;  because  there  nught  be  drcun* 
stances  proved  under  this  declaration  which  would  well  supfwt 
the  action.     If  the  defendant,  by  renouncing  his  intention  to 
abide  by  the  contract,  induced  the  plaintiff  to  consider  it  at  an 
end,  surely,  he  could  not  insist  on  the  plaintiff^s  being  read;  to 
perform  the  services  continuously  up  to  the  period  fixed  for  the 
services  to  commence.     {^Coleridge  J.  In  Coriy.  TheAmberytii 
Railway  Company  the  action  was  brought  after  the  expiration 
of  the  time  fixed  for  the  performance  of  the  contract ;  the  coo* 
tract  was  clearly  broken  there,  and  the  question  was,  whether 
the  plaintiff  was  ready  and  willing  to  perform  his  part  of  the 
contract,  and  what  was  sufficient  proof  of  that  averment]    It  U 
submitted,  that  if  the  refusal  of  the  defendant  to  abide  by  tbe 
contract  has  been  acted  upon  by  the  plaintiff,  that  would  be 
sufficient  to  show  a  breach  of  the  contract,  for  which  an  actioa 
would  lie.     \^Coleridge  J.  Is  there  not  a  distinction  between 
cases  where  the  action  is  brought  after  the  day  fixed  for  the 
performance  of  a  contract,  and  where  it  is  brought,  as  in  tlui 
case,  before  the  day  ?  Take,  for  instance,  Planehi  v.  CMrnnu  {( 
Lord  Campbell  C.  J.  Wherever  a  defendant  has  disabled  him* 
self  from  performing  a  contract,  the  action  may  be  broogi}* 
before  the  time  fixed  for  the  performance  of  it.]     The  serrant* 
when  he  has  received  notice  that  the  engagement  he  has  entered 
into  will  not  be  abided  by,  may,  it  is  submitted,  look  out  for  & 
new  employment,  and  has  a  right  to  treat  the  contract  as  broken, 
and  to  sue  for  the  breach  of  it.     If,  in  the  meantime,  he  obtaic* 
a  new  employment,  that  might  lessen  the  damages,  but  woald 
not,  it  is  submitted,  affect  his  right  to  maintain  an  action  U 
breach  of  the  engagement. 

(a)  S  Q.  B.  358.  (&)  8  Q.  B.  372.  (i:)  S  Bag.  14. 
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Mr.  Hugh  Hill  Q.  C.  and  Mr.  Deightm,  in  support  of  the  ,  ^^^'  . 
rule.  In  Cort  and  Another  v.  The  Atnbergate  Railway  Company y  Hochster 
the  declaration  was  in  these  terms.  [The  declaration  was  read.]  ^^  Lautoub. 
The  true  distinction  is  this^  if  a  partly  merely  refiises  to  abide 
by  his  contract^  and  does  not  render  himself  incapable  of  per- 
forming it,  in  that  case,  the  action  cannot  be  brought  until  the 
time  fixed  for  the  performance  of  the  contract  has  arrived ;  but 
where  a  party  refuses  to  abide  by  his  contract,  and  the  action  is 
brought  after  the  time  fixed  for  the  performance  of  it,  there 
the  refusal  may  be  good  evidence  of  a  continued  refusal  up  to 
the  time  fixed  for  performance  of  the  contract.  That  is  the  prin- 
ciple of  Leigh  v.  Patterson.  If  both  parties  assent  before  the 
day  fixed  for  the  performance  of  the  contract  that  it  is  to  be  at 
an  end,  that  amounts  to  a  rescission  of  the  contract.  Although 
the  act  done  here  might  have  been  evidence  of  a  continued 
refusal,  yet  the  plaintiff  was  bound  to  wait  until  the  day  fixed 
for  the  performance  of  the  contract  before  he  brought  his  action. 
If  in  the  interval,  the  plaintiff  actually  re-engaged  himself  to 
another,  that  too,  might  be  evidence  of  a  rescission  of  the  con- 
tract. Wherever  time  is  of  the  essence  of  the  contract,  no  cause 
of  action  can  arise  before  the  time  fixed  for  the  performance ; 
the  engagement  here  is  to  employ  on  the  first  of  June  for  three 
months  for  wages  calculated  from  that  day.  In  the  case  of  a 
promissory  note,  for  instance,  where  there  has  been  a  refusal  to 
pay  before  it  is  due,  no  action  will  lie  until  the  note  has  become 
due.  [Lord  Campbell  0.  J.  The  declaration  here,  alleges  that 
the  defendant  promised  to  employ  the  plaintiff  in  the  capacity 
of  a  courier  from  the  Ist  of  June  for  three  months,  at  10/.  per 
month.]  The  fact  of  the  defendant  having  signified  his  inten- 
tion, on  the  9th  of  May,  not  to  abide  by  the  contract,  did  not,  it 
is  submitted,  alter  the  position  of  the  plaintiff,  or  entitle  him 
to  treat  the  contract  as  broken.  [^Coleridge  J.  This  is  aeon- 
tract  for  personal  services.  Suppose  the  plaintiff  had  died  before 
the  1st  of  June?]  In  the  case  of  Philpotts  v.  Evans  the  ques- 
tion was  one  of  damages ;  the  plaintiff  there  was  entitled  to 
the  market  price  of  goods  on  the  day  of  delivery :  how  could 
that  have  been  ascertained,  if  the  action  there  had  been  brought 
before  the  day?  \_Crompton  J.  That  is  a  very  good  reason  for 
distinguishing  this  case  from  Philpotts  v.  Evans,  Erie  J.  If  the 
amount  of  damages  can  be  ascertained  before  the  day  of  trial, 
that  would,  I  apprehend,  be  sufficient.  If  the  contract  is  broken, 
the  plaintiff  is  entitled,  not  to  the  performance  of  it,  but  to 
compensation  qu&  damages  for  breach  of  the  contract.]  A 
breach  of  this  contract  means  the  doing,  or  not  doing,  some- 
thing under  the  agreement  on  the  1st  of  June.  There  could  be 

3k  2 
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1853.         jjQ  l)reacli  of  this  contract  until  the  let  of  June.     In  the  de- 
H0CH8TKB     claration  in  Cort  and  Another  v.  The  Amhergate  Railway  Com- 
pany it  was  allied   that  the  time  for  executing  the  contract 
had  elapsed ;  all  that  that  case  decides,  is,  that  afler  a  party  In£ 
had  notice  that  goods  will  not  be  received,  the  other  party  need 
not  tender  them,  and  may  maintain  an  action  for  damages  for  the 
breach  of  contract  without  manufacturing  the  goods.     The  ob- 
jection taken  here  did  not  exist  in  that  case.     \JErle  J.  Soppoee 
the  defendant  had  employed  the  pluntiff  to  bmld  a  steamer, 
and  that  the  plaintiff  was  to  be  paid  for  the  work  by  instal- 
ments, the  plaintiff  in  the  course  of  the  work  receives  notice 
from  the  defendant  not  to  proceed  with  the  work,  is  the  plaintiff 
to  wait  until  all  the  instalments  have  become  due  before  he 
brings  his  action  for  damages  ?     Lord  Campbell  C.  J.  Is  it  not 
part  of  the  contract  that  the  relation  of  engager  and  engagied 
should  subsist  betwixt  the  plaintiff  and  the  defendant  from  the 
12th  of  April  until  the  Ist  of  June?  But  if  the  defendant  gives 
notice  that  he  refuses  to  abide  by  the  contract,  the  plaintiff 
might  alter  his  position  in  consequence.]     The  plaintiff  might 
enter  into  another  engagement  in  that  case,  and  if  he  did,  that 
would,  it  is  submitted,    be  evidence  of  a  rescission    of  the 
contract,  (a)  Cur.  adv.  vulL 

JwM  85.  Lord  Campbell  C.  J.     This  was  a  motion  for  arresting 

the  judgment  for  a  defect  in  the  declaration.     The  action  was 
brought  by  the  plaintiff  for  the  non-fulfilment  of  an  agreement 
by  the  defendant,  who  employed  the  plaintiff  as  a  courier  to 
proceed  on  the  continent  of  Europe.     Upon  this  motion  in 
arrest  of  judgment,  the  question  arises  whether,  if  there  be  an 
agreement  between  A.  and  B.,  whereby  B.  engages  to  employ 
A.  on  and  from  a  future  day,  to  travel  with  him  into  a  foreign 
country  as  a  courier,  and  to  start  with  him  in  that  capacity  on 
that  day,  A.  being  to  receive  a  monthly  salary  during  the  con- 
tinuance of  such  service,  B.  may,  before  the  day,  refuse  to 
perform  the  agreement,  and  break  and  renounce  it,  so  as  to 
entitle  A.,  before  the  day,  to  commence  an  action  against  B.  to 
recover  damages  for  breach  of  that  agreement,  A.  having  been 
ready  and  willing  to  perform  it  till  it  was  broken  and  renounced 
by  B,    The  defendant's  counsel  very  powerfully  contended,  that 
if  the  plaintiff  was  not  contented  to  dissolve  the  contract,  and 
abandon  all  remedy  upon  it,  he  was  bound  to  remain  ready 
and    willing   to   perform    it   till   the  day  of  actual  perform- 
ance of  the  service  of  courier  to  the  defendant  was  to  begin, 

^a)  After  the  argument  Mr.  Han-^      ci^se  of  Wild  v.  HarrU^  7  Dowl.  & 
nen  handed  up   to  tti  Court   the      L,  114.;  S.  C,  7  C.  B.  999. 


V. 
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and  that  there  could  be  no  breach  of  the  agreement  before  that  ,  ^^^^-  , 
dajy  to  give  a  right  of  action.  But  it  cannot  be  laid  down  as  a  Hochstbb 
universal  rule,  that  where  by  agreement  an  act  is  to  be  done  on 
a  future  day,  no  action  can  be  brought  for  breach  of  the  agree- 
ment till  the  day  for  doing  the  act  has  arrived.  If  a  man 
promises  to  marry  a  woman  on  a  future  day,  and,  before  that 
day,  marries  another  woman,  he  is  instantly  liable  to  an  action 
for  breach  of  promise  of  marriage.  Short  v.  Stone,  (a)  If  a 
man  contracts  to  execute  a  lease  on  and  from  a  future  day,  for 
a  certain  term,  and,  before  that  day,  executes  a  lease  to  another 
for  the  same  term,  he  may  be  immediately  sued  for  breaking 
the  contract.  Ford  v.  Tiley,  (6)  So,  if  a  man  contracts  to  sell 
and  deliver  specific  goods  on  a  future  day,  and  before  the  day 
he  sells  and  delivers  them  to  another,  he  is  immediately  liable 
to  an  action  at  the  suit  of  the  person  to  whom  he  first  con- 
tracted to  sell  and  deliver  thenu  BowdeJl  v.  Parsons,  (c)  One 
reason  alleged  in  support  of  such  an  action  is,  that  the  de- 
fendant has,  before  the  day,  rendered  it  impossible  for  him  to 
perform  the  contract  at  that  day  ;  but  this  does  not  necessarily 
follow,  for,  prior  to  the  day  fixed  for  doing  the  act,  the  first 
wife  may  have  died ; — a  surrender  of  the  lease  executed  might 
be  obtained ; — and  the  defendant  might  have  re-purchased  the 
goods,  so  as  to  be  in  a  situation  to  sell  and  deliver  them  to  the 
plaintiff  Another  reason  may  be,  that  where  there  is  a  con- 
tract to  do  an  act  on  a  future  day,  there  is  a  relation  constituted 
between  the  parties  in  the  meantime  by  the  contract,  and  that 
they  implicitly  promise,  that,  in  the  meantime,  neither  will  do 
anything  to  the  prejudice  of  the  other,  inconsistent  with  that 
relation;  —  as  for  example,  a  man  and  woman  engaged  to 
marry  are  affianced  to  one  another  during  the  period  between 
the  time  of  the  engagement  and  the  celebration  of  the  marriage. 
In  this  very  case  of  traveller  and  courier,  from  the  day  of  the 
hiring  when  the  day  of  the  employment  was  to  begin,  they  were 
engaged  to  each  other,  and  it  seems  to  be  a  breach  of  an  implied 
contract  if  either  of  them  renounces  the  employment.  This 
reasoninsT  seems  in  accordance  with  the  unanimous  decision  of 
the  Exchequer  Chamber  in  JEmmensy.  Elderton^  which  we  have 
followed  in  subsequent  cases  in  this  Court.  That  case  was 
brought  by  writ  of  error  to  the  House  of  Lords ;  the  Judges 
have  given  their  opinions  upon  it,  but  the  House  has  not 
yet  given  its  decision,  (d)  The  declaration  iii  the  present  case, 
in  alleging  a  breach,  states  a  great  deal  more  than  a  passing 


(a) 


8  Q.  B.  358.  (d)  The  House  of  Lords  has  since 

6  B.  &  Cr.  325.  affirmed  the  decbion  of  the  Exche^ 

(c)  10  East,  359.  quer  Chamber. 

3  K  3 
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^^^'  .      intention  on  the  part  of  the  defendant,  which  he  may  repent 

HocHflTSE     of,  and  could  only  be  proved  by  evidence  that  he  had  utterly 

D    l/'toub.  ''®^o**^<^  ^^^  contract  or  done  some   act  which  rendered  it 

impossible  for  him  to    perform  it.     If  the    plaintiff  baa  do 
remedy  for  breach  of  the  contract,  unless  he  treats  the  contract 
as  in  force,  and  acts  upon  it  down  to  the  Ist  of  June,  1852, 
it  follows  that,  till  then,  he  must  enter  into  no  employment 
which  will  interfere  with  his  promise,  '^  to  start  on  such  travels 
with  the  defendant  on  that  day ;"  and  that  be  must  be  properlj 
equipped  in  all  respects  as  a  courier  for  a  three  months'  tour 
on   the  continent  of  Europe.      But  it  is  surely  much  more 
reasonable,  and  more  for  the  benefit  of  both  parties,  that,  after 
the  renunciation  of  the  agreement  by  the  defendant,  the  plain- 
tiff should  be  at  liberty  to  consider  himself  absolved  from  any 
future   performance  of  it,   retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the  breach  of  it.     Thus,  instead 
of  remaining  idle  and  laying  out  money  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another 
employer,    which  would   go    in    mitigation  of   the    damages 
to  which  he  would  otherwise    be  entitled  for  the  breach  of 
the  contract.     It  seems  strange  that  the  defendant,  after  re- 
nouncing the  contract,  and  absolutely  declaring  that  he  will 
never  act  under  it,  should  be  permitted  to  object  that  credit  is 
given  to  his  assertion,  and  that  an  opportunity  is  not  left  to 
him  of  changing  his  mind.     If  the  plaintiff  is  debarred  of  any 
remedy,  by  entering  into  an  engagement  inconsbtent  with  his 
starting  with  the  defendant  as  a  courier  on  the  1st  of  June,  he 
is  prejudiced  by  putting  faith  in  the  defendant's  assertion ;  and 
it  would  be  more  consonant  with  principle,  if  the  defendant 
were  precluded  from  saying  that  he  had  not  broken  the  contract, 
when  he  declared  that  he  entirely  renounced  it.     Suppose  that 
the  defendant,  at  the  time  of  his  renunciation,  had  embarked  on 
a  voyage  for  Australia,  so  as  to  have  rendered  it  physically  im- 
possible for  him  to  employ  the  plaintiff  as  a  courier  on  the  con- 
tinent of  Europe,  in  the  months  of  June,  July,  and  August, 
1852,  according  to  decided  cases  the  action  might  have  been 
brought  before  the  1st  of  June ;  but  the  renunciation  may  have 
been  founded  on  other  facts  to  be  given  in  evidence,  which 
would  equally  have  rendered  the  defendant's  performance  of  the 
contract  impossible.      The  man  who  wrongfully  renounces  a 
contract  into  which  he  has  deliberately  entered  cannot  jusily 
complain    if  he  is   immediately    sued  for    compensation    in 
damages  by  the  man  whom  he  has  injured ;  and  it  seems  reason- 
able to  allow  an  option  to  the  injured  party,  eitlier  to  sue  imme- 
diately, or  to  wait  till  the  time  when  the  act  was  to  be  dune. 
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Btill  holding  it  08  prospectively  binding,  for  Ihe  exercise  of  this  ,  ^^^^'  , 
option,  which  may  be  advantageous  to  the  innocent  party,  and  Hochstbb 
cannot  be  prejudicial  to  the  wrong-doer.  An  argument  against  ^  lautod* 
the  action  being  maintainable  before  the  1st  of  June  is  urged, 
from  the  difficulty  there  would  be  in  calculating  the  damages ; 
but  this  argument  is  equally  strong  against  an  action  before  the 
1st  of  September,  when  the  three  months  would  expire.  In 
either  case  the  jury,  in  assessing  the  damages,  would  be  justified 
in  looking  to  all  that  had  happened,  or  was  likely  to  happen,  to 
increase  or  mitigate  the  loss  of  the  plaintiff  down  to  the  day  of 
the  trial.  We  do  not  find  any  decision  contrary  to  the  view  we 
have  taken  of  this  case.  Leigh  v.  Patterson  (a)  only  shows  that 
upon  a  sale  of  goods  to  be  delivered  at  a  certain  time,  if  the 
vendor  before  the  time  gives  information  to  the  vendee  that  he 
cannot  deliver  them,  having  sold  them,  the  vendee  may  calcu- 
late the  damages  according  to  the  state  of  the  market  when  they 
ought  to  have  been  delivered.  If  this  had  been  a  sale  of  specific 
goods  the  action,  according  to  Bowdell  v.  Parsons^  might  have 
been  brought  before  that  time,  as  soon  as  the  vendor  had  sold 
and  delivered  them  to  another.  Philpotts  v.  Evans  {b)  was  a 
similar  case,  and  the  only  question  there,  was  as  to  the  mode  of 
calculating  the  damages  on  a  breach  of  contract  for  the  sale  and 
delivery  of  wheat ;  the  Court,  very  properly,  holding  that  the 
plaintiff  was  entitled  to  damages  according  to  the  state  of  the 
market  when  the  wheat  was  to  be  delivered :  the  Court  pro  • 
fessing  to  proceed  upon  the  rule  laid  down  in  Startup  v.  Cor^ 
tcLZ2i{c\  where  no  question  arose  as  to  the  right  to  bring  an 
action  before  the  stipulated  day  of  delivery,  on  a  renunciation  of 
the  contract.  Parke  B.,  whose  dicta  are  entitled  to  very  great 
weight,  certainly  does  say,  in  Philpotts  v.  Evans,  with  reference 
to  the  notice  by  the  defendant,  that  he  would  not  accept  the 
corn,  **  I  think  that  no  action  would  then  have  lain  for  the  breach 
of  the  contract,  but  that  the  plaintiffs  were  bound  to  wait  until 
the  time  arrived  for  delivery  of  the  wheat,  to  see  whether  the 
defendant  would  then  receive  it."  But  the  learned  Judge  might 
suppose  that  the  notice  did  not  amount  to  a  renunciation  of  the 
contract ;  but  if  he  thought,  that  after  such  a  renunciation,  the 
plaintiffs  were  bound  to  proceed  with  the  performance  of  the 
contract  on  their  part,  and  to  incur  expense  and  loss  in  tender- 
ing the  wheat,  before  they  could  have  any  remedy  on  the  con- 
tract, we  cannot  agree  with  him.  In  Ripley  v.  M*Clure{d)  it 
is  said,  that  under  a  contract  for  the  sale  and  delivery  of  goods, 
refusal  to  receive  them  at  any  time  before  they  ought  to  be 

(a)  2  Moore,  588.  (c)  2  C  M.  &  R.  165. 

(b)  5  Meea.  &  Web.  475.  (d)  4  Exch.  345. 
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.  ^^^*  ,      delivered^  was  not  necessarily  a  breach  of  the  contract ;  but  (he 
HocHSTKs     Court  intimated  no  opinion  upon  the  question,  whether,  there 
being  a  contract  to  do  an  act  at  a  future  day,  if  one  party  before 
the  day  renounces  the  contract,  the  other,  therefore,  has  a  remedy 
for  the  breach  of  the  contract ;  and  they  held  that  a  refusal  by 
one  party  before  the  day  when  the  act  is  to  be  done,  if  unre- 
tracted,  would  be  evidence  of  a  continued  refusal  down  to  and 
inclusiye  of  the  time  when  the  act  was  to  be  done.     The  only 
other  case  cited  in  the  argument,  which  we  think  it  necessary  to 
notice,  is  Planche  y.  Colbum  (a),  which  appears  to  be  an  authority 
for  the  plaintiff.     There,  the  defendant  had  engaged  the  plaintiff 
to  write  a  treatise  for  a  periodical  publication ;  the  plaintiff  com* 
menced  the  composition  of  the  treatise,  but  before  he  had  com- 
pleted it,  and  before  the  time  when,  in  the  course  of  conducting 
the  publication,  it  would  haye  appeared  in  print,  the  publication 
was  abandoned.     The  plaintiff  thereupon,  without  completing 
the  treatise,   brought  an  action  for  breach  of  the  contract; 
objection  was  made  that  the  plaintiff  could  not  recover  on  the 
special  contract,  for  want. of  having  completed,  tendered,  and 
delivered  the  treatise  according  to  the  contract     Tindal  C.  J. 
said,  '^  The  fact  was,  that  the  defendant  had  not  only  suspended 
but  actually  put  an  end  to  the  Juvenile  Library  ;  and  had  broken 
the  contract  with  the  plaintiff."  The  declaration  contained  counts 
for  work  and  labour,  but  the  plaintiff  appears  to  have  retained 
his  verdict  on  the  counts  framed  on  the  special  contract ;  thus 
showing  that,  in  the  opinion  of  the  Court,  the  plaintiff  might 
treat  the  renunciation  of  the  contract  by  the  defendant  as  a  breach, 
and  maintain  an  action  for  that  breach,  without  considering  that 
it  remained  in  force  so  as  to  bind  him  to  perform  his  part  of  it 
before  bringing  an  action  for  the  breach  of  it.     If  it  should  be 
held,  that  upon  a  contract  to  do  an  act  upon  a  future  day,  renun- 
ciation of  the  contract  by  one  party  dispenses  with  a  condition 
to  be  performed  in  the  meantime  by  the  other,  there  seems  no 
reason  for  requiring  the  other  to  wait  till  the  day  arrives  before 
seeking  his  remedy  by  action,  and  the  only  ground  on  which  the 
condition  can  be  dispensed  with  seems  to  be  the  renunciation, 
which  may  be  treated  as  a  breach  of  the  contract.     Upon  the 
whole,  we  think  that  the  declaration  in  this  case  is  sufficient 
It  gives  us  great  satisfaction  to  reflect,  that  the  question  being 
on  the  Kecord,  our  opinion  may  be  reviewed  by  a  Court  of  Error. 
In  the  meantime  we  must  give  judgment  for  the  plaintiff. 

Bule  dischai^ged. 
Attorneys,  Lawrence; — and  Walker  Sf  Harrison, 

(a)  8  BJDg.  14, 
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1853/ 

SPENCE  V.  HEALEY.(a)  t — , — » 

Coram  Pollock  C.  B.,  Pabke  B.,  Platt  B.,  and 

Martin  B.  Exchequeb. 

m  ^  April  27. 

1  HE  declaration  stated  that  J.  E.  Spicer  covenanted  with  To  a  declara- 
the  plaintiff^  upon  the  expiration  of  six  calendar  months  after  ^^^y^nJorto 
the  said  J.  E.  Spicer  received  notice  in  writing  from  the  plain-  pay  a  sum,  in 
tiff,  he,  the  said  J.  E.  Spicer,  would  repay  to  the  plaintiff  a  cer-  gnoOiCT^peMon 
tain  sum  of  1500/. ;  and  the  defendant  also  covenanted  with  the  not  paying  it, 
plaintiff,  that,  upon  the  expiration  of  six  calendar  months  after  ^^^gg  given, 
the  said  J.  E.  Spicer  and  the  defendant  received  such  notice  Mtirfactionand 
requiring  the  repayment  of  the  said  1500/.,  the  said  J.  E.  Spicer  fore  breach  by 
or  the  defendant  would  pay  the  plaintiff  the  sum  of  1000/.,  ^^\f  i^ 
parcel  of  the  said  1500/.     Averment  that  the  said  J.  E.  Spicer  a  bad  plea!! 
and  the  defendant  respectively  received  notice  in  writing  requir- 
ing the  said  J.  E.  Spicer  to  repay  to  the  plaintiff  the  said  sum 
of  1500/.,  that  six  calendar  months  had  elapsed,  but  that  neither 
the  said  J.  E.  Spicer  nor  the  defendant  had  paid  the  said  1000/. 
according  to  the  said  covenant ;  and  that  although  the  plaintiff 
had  been  satisfied,  800/.,  parcel  thereof,  the  residue  remained 
unpaid. 

Plea,  inter  alia^  that  before  action,  and  before  breach  of  the 
covenant,  the  defendant  satisfied  and  discharged  the  plaintiff's 
claim  by  delivering  to  him  goods,  &c. 

Demurrer  and  joinder. 

Mr.  Hill  in  support  of  the  demurrer.  Satisfaction  and  dis- 
charge before  breach  cannot  be  set  up  in  answer  to  an  action 
for  breach  of  covenant.  Snow  v.  Franklin,  {b)  In  The  Mayor 
of  Berwick  v.  Oswald  (c)  the  point  was  given  up  as  untenable. 
[He  was  then  stopped  by  the  Court.] 

Mr.  Brewery  contrd.  When  the  covenant  is  to  pay  on  a 
contingency,  accord  and  satisfaction  before  breach  is  good,  (d) 
That  is  the  case  here ;  for  the  defendant  is  not  bound  to  pay 
unless  Spicer  fails  to  pay,  and  unless  the  notice  in  writing  be 
given.     [He  referred  to  Blake's  Case,  (e)] 

Parke  B.  The  plea  is  bad.  This  is  a  covenant  for  the  pay- 
ment of  a  sum  certain,  and  the  plaintiff  has  a  right  to  object 
that  the  discharge  was  not  by  deed. 

Pollock  B.,  Platt  B.,  and  Martin  B.  concurred. 

Attorneys,  Coverdale,  Lee^  if  Purvis;  Seaman. 


(a)  Reported  by  P.  B.  Maxwell,  Esq. 

(h)  iLutw.  358.  ((0  Com.  Di.  "  Aco 

(c)  1  E.  &  B.  295.  (c)  6  Rep.  44.  (a). 
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Qcbbm's 
Bench. 

June  7. 

The  town 
council  of  the 
borough  of 
Birminghani 
are  not  justi- 
fied, under 
**  The  Bir- 
mingham Im* 
provementAct, 
1651/'  incor- 
porating the 
10  &  U  Vict 
c.  34.,  "  The 
Towns  Im- 
proyement 
Clauses  Act, 
1847,"  in 
sweeping  the 
mud,  dirt, 
earth  and  rub" 
bish,  &c  of 
the  streets  into 
the  public 
sewers  and 
drains  of  the 
town.  —  Held 
also,  that  if 
there  was  a 
Talid  custom 
in  the  inha- 
bitants, or  in 
the  commis- 
sioners of  pay- 
ing, &c.  to  do 
so,  before  the 
passing  of 
••  The  Bir- 
mingham 
Improvement 
Act,  I  SSI," 
that  such  cus- 
tom was  extin- 
guished by  the 
passing  of  that 
Act 


EVANS  AND  ANOTHER  v.  THE  CORPOfiATION 

OP  BIRMINGHAM,  (a) 

Coram  Lord  Campbell  C.  J.,  Coleridge  J.^  Erle  J.,  and 

Crompton  J. 

1  HE  declaration  stated  that  the  plaintiifs  were  lawfully  poa- 
sesaed  of  a  water  com  mill,  and  also  of  certain  lands  and  premises 
adjacent  thereto^  situate  in  the  borough  of  Birmingham,  near  to 
and  upon  the  banks  of  a  river  running  through  the  said  borough, 
called  the  river  Rea,  the  water  whereof  then  ran,  and  was  u^ 
to  run,  and  of  right  ought  to  have  run,  &c.,  unto  the  said  mill, 
and  into  a  certain  pool  adjoining  thereto,  so  as  that  the  plaintifi 
might  have  the  use  and  advantage  of  the  water  of  the  said  river 
for  the  working  of  the  said  mill,  and  also  for  the  supply  of  the 
said  pool;  nevertheless,  the  defendants  wrongfully  cast  into 
certain  sewers  and  streams  running  into  the  said  river  large 
quantities  of  mud,  dirt,  earth,  and  rubbish,  whereby  the  water 
of  the  said  river  was  prevented  from  running  unto  the  eaxi 
mill,  and  into  the  said  pool,  as  the  same  theretofore  was  us&i 
to,  and  of  right  ought  to  have  run;  and  the  stream  thereof 
was  greatly  straightened  and  obstructed,  the  current  thereof 
changed,  and  the  supply  of  water  for  the  said  mill  and  pool 
diminished,  &c. 

Fourth  plea. — This  plea  stated  that  the  defendants  and  the 
commissioners  appointed  for  putting  into  execution  an  Act  of 
Parliament,  passed  in  the  9th  year  of  his  late  Majesty  King 
George  IV.,  intituled,  '*An  Act  for  better  paving,  %hting, 
watching,    cleansing,   and  otherwise  improving  the  Town  of 
Birmingham,  in  the  County  of  Warwick,"  and  whose  lands  and 
hereditaments,   whether  corporeal  or  incorporeal,  easement^ 
rights,  privileges,  powers,  and  properties,  have,  from  and  since 
the  1st  day  of  January,  1852,  been  vested  in  the  defendants,  and 
whose  estate,  in  that  behalf,  the  defendants  have,  that  is  io  saj, 
the  said  commissioners  before  the  siud  1st  day  of  January,  18^2, 
and  the  defendants,  since  the  said  last-mentioned  time,  had,  for 
twenty  years  next  before  the  commencement  of  this  suit,  been 
accustomed  to  cleanse  the  streets,  &c  of  Birmingham,  and  to 
cast  such  part  of  the  mud,  slush,  and  soil  as  could  not  be  con- 
veniently carted  away,  into  the  said  sewers  and  streams  in  tk 
declaration  mentioned,  the  same  being  the  public  sewers  and 
drains  of  the  town  of  Birmingham ;  the  plea  then  justified  the 


(a)  Reported  by  Edward  Sykes,  Esq. 
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grievances  complained  of  in  the  declaration  in  the  exercise  of  the      ,  ^^^'  , 
right  acquired  by  the  above  twenty  years  user,  &c.  Evans 

Fifth  plea. — This  plea  claimed  the  same  right  as  the  fourth  ^®  Anothbb 
plea,  to  cleanse  the  streets,  &c.  of  Birmingham,  only  it  alleged      The  Cor- 
the  right  to  be,  by  custom,  vested  in  the  inhabitants  within  the 
town  of  Birmingham ;   and  that  the  defendants  did  the  acts 
compliuned  of  as  the  servants  of  the  inhabitants. 

Sixth  plea. — This  plea  stated  that  the  sewers,  &c.  mentioned 
in  the  declaration,  were  public  sewers  within  the  limits  of  the 
Birmingham  Improvement  Act,  1851,  that  the  said  river  Bea 
mentioned  in  the  declaration  was,  and  is,  a  public  river  within 
the  meaning  of  the  Act;  that  it  was  necessary  for  the  public 
health  that  the  streets,  &c.,  should  be  cleansed,  and  that  the 
defendants,  under  the  provisions  of  the  said  Act,  cleansed  the 
said  streets,  &c.  of  and  from  the  said  mud,  slush,  and  soil,  and 
necessarily  swept,  cast,  and  threw  a  small  part  thereof,  which, 
from  its  liquid  state,  could  not  be  conveniently  carted  away, 
into  the  said  sewers  and  streams,  and  which  acts  were  bon&Jide 
done  by  the  defendants  under  the  provisions  of  the  said  Act,  and 
are  the  grievances  in  the  declaration  mentioned. 

Replication  to  the  fourth  plea. — That  no  lands,  tenements, 
or  hereditaments,  and  no  estate,  interests,  riglits,  or  powers  of 
the  commissioners  under  the  said  Act  of  Parliament  in  the  said 
4  th  plea  mentioned,  vested  in  the  defendants,  save  and  except 
under  and  by  virtue  of  an  Act  passed  in  the  15th  year  of  the 
reign  of  our  Sovereign  Lady  Queen  Victoria,  intituled  "  The 
Birmingham  Improvement  Act,  1851,''  and  that  the  grievances 
mentioned  in  the  declaration  were  committed  after  the  making 
and  passing  of  the  said  Act,  and  after  the  commencement 
thereof. 

Replication  to  the  fifth  plea. — That  the  grievances  in  the  de- 
claration mentioned  were  committed  after  the  passing  of  the 
said  Birmingham  Improvement  Act,  1851,  and  after  the  com- 
mencement thereof. 

General  demurrer  to  the  replication  to  the  fifth  plea,  and 
joinder  therein. 

Replication  to  the  sixth  plea. — That  the  plaintiffs  sued  the 
defendants  because,  at  the  said  several  times  in  the  6th  plea 
mentioned,  the  defendants  collected  in  carts,  and  threw  into  the 
said  sewers  and  streams,  together  with  the  said  mud,  slush,  and 
soil  in  the  6th  plea  mentioned,  great  quantities  of  earth,  mud, 
diit,  and  rubbish,  which  were  not  necessarily  cast  into  the  said 
sewers  and  streams,  and  which  could  have  been  conveniently 
carted  away,  and  thereby  the  defendants  committed  the  griev- 
ances in  the  declaration  mentioned^  &c. 
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.  ^^^'  .         Rejoinder  to  the  replication  to  the  6th  plea. — That  the  acts 

Eyams        in  the  dechiration  and  in  the  said  replication  to  the  6th  plea 

And  Ahothbb  complained  of,  were  bond  fide  done  by  the  said  council  of  the 

Ths  Cos-     said  borough,  under  the  provisions  of  the  said  Birmingham  Im- 

Bni^oimL  provement  Act,  1851,  to  the  public  advantage  of  the  subjects  of 

our  Lady  the  Queen  inhabiting  within  the  said  borough* 

General  demurrer  to  the  rejoinder  to  the  6th  plea,  and  joinder 
therein. 

Rejoinder  to  the  replication  to  the  4th  plea. — That  the 
commissioners,  in  the  4th  plea  mentioned,  had,  for  twenty  years 
next  before  the  commencement  of  the  Birmingham  Improve- 
ment Act,  1851,  been  used  and  accustomed,  as  of  right  and 
without  interruption,  to  commit  the  grievances  in  the  4th  plea 
justified. 

Surrejoinder  to  the  rejoinder  to  the  replication  to  the  4th  plea. 
—  That  the  said  commissioners  had  not,  for  twenty  years  next 
before  the  commencement  of  the  said  Birmingham  Improve- 
ment Act,  1851,  been  used,  &c.,  as  of  right,  &c,  to  commit  the 
grievances  justified  under  the  Act  of  Parliament  mentioned  in 
the  4th  plea. 

Rebutter. — The  defendants  join  issue  upon  the  surrejoinder 
of  the  plaintiffs,  to  the  defendants*  rejoinder  to  the  pl^tiff's 
replication  to  the  4th  plea. 

General  demurrer  to  the  rebutter,  and  joinder  therein. 

Mr.  Hayes  (with  him  Mr.  Finlason)  argued  for  the  plaintiffs. 
This  action  is  brought  by  the  plaintifis,  the  owners  of  a  water 
com  mill,  against  the  defendants,  the  corporation  of  Birming- 
ham, for  throwing  mud,  filth,  &c,  into  the  river  Rea,  and  in- 
juring the  mill  of  the  plaintiffs.  The  4th  plea  sets  up  a 
twenty  years'  user,  under  2  &  3  Will.  4.  c.  71.  (conunonly  called 
Lord  Tenterden's  Act),  by  a  certain  body  of  commissioners  in 
exercise  of  the  powers  conferred  on  them  by  a  local  Act,  9  Greo.  4. 
intituled  *'  An  Act  for  better  paving,  lighting,  watching,  cleans- 
ing, and  otherwise  improving  the  Town  of  Birmingham,  in  the 
County  of  Warwick,"  for  less  than  twenty  years,  and  then  by 
the  present  defendants,  for  a  period  making  up  the  period  of 
twenty  years  next  before  the  commencement  of  the  action. 

In  p.  15.  of  the  local  Act,  9  G^o.  4.,  it  is  enacted,  that  the 
commissioners  should  contract  for  cleansing,  &c.  the  streets  of 
Birmingham ;  in  p.  24.,  that  they  might  direct  the  streets  to 
be  cleansed,  and  might  carry  away  any  dust  or  soil,  &c. ;  and 
in  p.  25.,  that  any  other  persons  excepting  the  commissioners 
and  their  servants  removing  dirt,  &c.  from  the  streets,  shouU 
be  liable  to  a  penalty  not  exceeding  40^.  By  the  Birmingham 
Improvement  Act,  1851,^  the.  local  Act,  9  Geo,  4.,  was  repealed 
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from  the  Ist  of  January,  1852,  but  without  prejudice  to  any         18^3. 
acts  or  proceedings  pre^ously  had,  transacted,  or  commenced        evans 
under  the  same,  &c     By  sect.  6.  of  the  last-mentioned  Act,  amd  Anothkk 
'^  All  buildings,  messuages,  lands,  and  hereditaments,  &c,  whe-      ^hc  Cor- 
ther  corporeal  or  incorporeal,  which  were  vested  in  the  said    «>batioh  of 
commissioners  undenthe  local  Act,  and  all  rights  and  privileges 
whatsoever,  which  were  vested  in  the  said  commissioners,  or 
which  may  have  been  acquired  under  or  by  virtue  of  such  local 
Act,  and  also  all  the  securities,  &a,  and  personal  estate  what- 
soever, and  the  benefit  of  all  covenants  and  claims  which  then 
belonged  to  the  said  commissioners,  were  vested  in  the  defend* 
ants  for  the  like  estates,  rights,  and  interests,  &c,  and  should 
be  capable  of  being  enforced  by  them  in  like  manner  as  the 
same  could  have  been  enforced  by  the  said  commissioners  if 
that  Act  had  not  been  passed,"  &c     Could  it  be  contended  that 
this  section  transferred  an  inchoate  right  acquired  by  user  for 
part  of  twenty  years  by  the  commissioners  to  the  defendants, 
60  as  to  make  user  by  them  for  the  residue  of  the  twenty  years 
a  good  defence  under  Lord  Tenterden's  Act  ?    Another  objection 
is,  that  Lord  Tenterden's  Act  was  not  intended  to  apply  to  a 
case  of  this  kind.     [Lord  Campbell  C.  J.     Lord  Tenterden's 
Act  is  not  confined  to  user  of  a  right  connected  with  an  estate ; 
it  applies  to  matter  of  custom ;  as,  for  instance,  the  inhabitants 
of  a  particular  parish  might  justify  under  it,  the  dancing  on 
a  particular  green  on  a  particular  day.]      The  title  of  the  Act 
is  ''An  Act  for  shortening  the  Time  of  Prescription  in  certain 
Cases."     The  first  section   relates  to  profits   a  prendre;   the 
second  section  relates  to  claims  of  right  of  way  or  other  ease- 
ments :  to  bring  the  case  within  that  section,  the  other  side 
must  make  out  this  right  to  be  an  easement.     The  fifth  section 
prescribes  the  mode  of  pleading,  that  it  shall  be  sufficient  to 
allege  a  user  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  right  is  claimed,  &c. ;  I  cannot  understand 
how  that  clause  can  be  applied  here.     Then  can  a  different  body 
or  corporation,  as  the  defendants  are,  take  up  or  succeed  to  the 
particular  right  which  has,  as  it  is  alleged,  been  acquired  by  the 
commissioners  ? 

As  to  the  fifth  plea. —  This  plea  sets  up  the  same  right  as  the 
fourth,  only  the  right  is  claimed  as  existing  by  custom.  The 
right  stated  is  vague  and  uncertain,  and  is  void,  whether 
claimed  by  prescription  or  by  custom.  The  right  of  obstruct- 
ing the  river  set  up  in  the  fifth  plea,  is  not  limited  or  capable  of 
being  measured ;  therefore  it  is  bad.  Both  the  fourth  and  fifth 
pleas  set  up  a  right  to  sweep  into  the  sewers  such  part  of  the 
mud,  soil,  and  filth,  as,  from  its  liquid  state,  could  not  be  con- 
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t   ^^^^'  ,      veniently  carted  away ;  that  is  a  right  of  ao  vague  a  nature, 

Evans        that  no    one  could    know    what   might  pass   under  it.     In 

A«D  ANOTH.R   ffTii,^  ^^  jfnUes  (a),  a  custom  to  dig  turf  for  the  making  and 

Thb  Co»-      repairing  grass  plots  in  a  garden,  every  year,  at  all  times  of  tie 
BuumfoaijL    7^^^>  ^^  ^^^  quantity  as  occasion  should  require,  was  held  had, 

as  there  was  nothing  to  limit  the  quantity,  and  so  the  tenant 
might  take  the  whole  of  the  turbary  of  the  common.  In 
Peppin  V*  Shakespear  (6),  a  custom  for  certain  tenants  to  have 
the  liberty  of  digging  sand,  &c.,  for  their  necessary  repairs,  ^t& 
held  bad,  for  similar  reasons.  Again,  in  Clayton  v.  Corby  (r) 
a  custom  set  up  by  the  owner  of  a  brick  kiln,  to  dig  and  take  so 
much  clay  as  was  at  any  time  required  for  making  bricks  at  the 
brick  kiln,  &c,  was  held  bad,  on  the  same  ground.  The  custom 
in  this  plea  is  claimed  as  a  custom  by  the  inhabitants  of  Bir> 
mingham  generally,  and  the  defendants  justify  as  their  servants. 
Even  if  such  a  custom  did  exist  at  the  time  of  the  passing  of  the 
Improvement  Act,  it  was  extinguished  by  that  Act.  The  repli- 
cation to  the  plea  is,  that  the  acts  complained  of  were  done  since 
the  passing  of  the  Improvement  Act.  How  can  the  custom 
extend  to  the  town  of  Birmingham,  to  which  the  Improvement 
Act  applies,  and  more  especially  when  that  Act  expressly  gives 
a  power  to  the  corporation  to  cleanse  the  streets,  &c.,  and  im- 
poses a  penalty  on  the  inhabitants  if  they  do  it,  see  sectiona  51. 
and  97-  ?  \Colendge  J.  This  mode  of  turning  mud  into  the 
sewers  may  not  be  justified  under  the  Improvement  Act ;  but 
there  might  be  a  custom  to  that  effect.]  The  same  objection 
will  apply  to  both  the  fourth  and  fifth  pleas. 

As  to  the  sixth  plea. — The  defendants  in  that  plea  justify  the 
acts  complained  of  under  the  powers  conferred  on  them  by  the 
Birmingham  Improvement  Act,  1851. 

Keplication  thereto ; — a  new  assignment. 

Rejoinder. — The  same  answer  as  set  up  in  the  sixth  plea ; 
— demurrer  thereto. 

The  question  is,  whether  the  Bin^ngham  Improvement 
Act  (cf),  gives  the  corporation  power  to  throw  all  this  solid  rand 
and  filth  into  the  river  ;  and  it  is  submitted,  that  if  the  powers 
conferred  by  that  Act  be  carefully  examined,  it  will  be  found 
that  the  Improvement  Act  does  not  at  all  justify  the  defendants 

id)  7  East,  121.  clauses  as  are  numbered  respectiTelT 

(&}  6  T.  R.  748.  23.  28,  29.  and  34.,  and  except  50 

(c)  5  Q.  B.  415.  much  of  clause  27.  as  provides  that 

(</)  B/  sect.  23.  of  this  Act,  the  the  council  shall  submit   the  plaa 

clauses   of  ''The  Towns  Improve-  and  estimate  of  the  work   thereic 

racnt  Clauses  Act,  1847,**  with  re*  referred  to,  &c.,  to  the  inspector), 

spect    to    the    making  the   public  are  incorporated  with  the  Birmin£« 

sewers   (except    such  of  the    said  ham  Improvement  Act« 
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111  what  they  hayc  done  in  thia  ca«e.     The  defendants  might      .  ^^^^'  . 
have  paid  monej  into  Ck>urt  if  they  had  chosen,  according  to  the        Evans 
provision  contained  at  p.  139.  of  the  Improvement  Act,  or  they  ^^^  Ahothek 
might  defend  and  justify  what  they  had  done.  The  Cou- 

Mr.  Bramwell  Q.  C-  (with  him  Mr.  Field)  contrh.  The  pleas    '*>"^"®*  ® 
raise  two  questions  of  great  importance.     First,  the  defendants 
justify  the  acts  complained  of  by  a  twenty  years'  user,  partly  by 
the  commissioners  and  partly  by  the  defendants  themselves. 
Next,  they  say  that  the  inhabitants  of  Birmingham  have  from 
time  immemorial  thrown  the  mud,  filth,  &c,  in  the  streets,  into 
this  river.     I  will  take  the  fifth  plea  first ;  that  plea  sets  up  a 
custom  by  the  inhabitants  of  Birmingham  to  do  the  acts  com- 
plained of,  and  then  the  defendants  justify  as  their  servants. 
There  is  no  new  assignment  to  this  plea.     First,  could  this 
have  been  good  by  way  of  prescription  before  the  passing  of 
Lord  Tenterden's  Act  ?     It  is  submitted  that  it'  would.     The 
objection  tsken  on  the  other  side  to  the  custom  alleged  might 
be  set  up  in  every  case.     As  to  the  point  that  there  would  bo 
a  difficulty  in  ascertaining  what  mud  could  be  conveniently 
carted  away,  that  is  a  question  which   a  jury  could   easily 
determine;    the  area  of  the  town  of  Birmingham  limits  the 
prescription,  and  it  is  not  therefore  bad  on  that  ground.     In 
Fitch  v.  Rawlingg  (a),  a  custom  for  "  all  the  inhabitants  of  a 
parish  to  play  at  all  kinds  of  lawful  games,  sports,  &c  in  the 
close  of  A.  at  all  seasonable  times  of  the  year,  at  their  free 
will  and  pleasure^"  was  held  to  be  good.     The  custom  set  up 
in   that   case   might  be   criticised,   much   as   this  custom  is. 
Popham  V.  fFoolcot(b)  and  Abbot  v.   JVheatley{c)  are  autho- 
rities to   show,  that  the  custom  set  up  here,  is  good.     The 
custom  set  up  in  the  fifth  plea  is  reasonable  and  intelligible; 
if  so,  the  custom  is  good.     The  remaining  question  is,  has  the 
Birmingham  Improvement  Act  taken  away  the  custom  ?  Surely, 
it  never  could  have  been  the  intention  of  the  Act,  if  a  valid 
custom  was   existing   at  the  time  of  its  pajBsing,    that  that 
custom  should  be  extinguished.     [Lord  Campbell  C.  J.    The 
exclusive  right  of  the  corporation,  given  by  the  Improvement 
Act»   to  manage  the   sewers,  &c.,   and  to  collect  the  dust, 
filth,  &c.  from  the  streets,  seems  rather  inconsistent  with  any 
inhabitant  of  Birmingham  having  a  right  to  do  this.]     Inter- 
fering with  the  mud,  filth,  A:c  might  perhaps  be  illegal  with- 
out  the  leave  of  the  town  council;   as  by  sect.  97.  of  the 
Improvement  Act  it  is  enacted,  '^  That  every  person,  other 

(a)  2  H.  Bl.  398.  (c)  1  Lev.  176. 

(6)  1  Lev.  1S4.;  8.  C.  1  Sidf.  291. 
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1853. 


J     than  the  persons  employed  hj  the  council,  who  carries  away 
Evans        any  filth,  mud,  &c.  directed  by  the  Act  to  be  removed  by 

AND    ^oTBBE  p^fgQjjQ  employed  by  the  council,  is  made  liable  to  a  penalty 
Thb  Cob.      not  exceeding  forty  shillings.**     In  the  fifth  plea  the  defendants 

BiufiNGHAji.  justify  as  servants  to  the  inhabitants.     [Lord  Campbell  C.  J. 

You  cannot  say  the  defendants  had  a  right  as  servants  to  do 
the  acts  complained  of,  if  their  superiors  could  not  authorise 
them  to  do  them.]     The  intention  of  the  Improvement  Act 
was  clearly  to  give  an  exclusive  right  to  the  filth,  &c.  to  the 
contractor ;  as  by  sect.  90.  it  is  enacted  *'  That  the  dust  and 
filth  which  the  council  shall  cause  to  be  collected  from  the 
streets,  privies,  &c.  shall  be  the  property  of  the  council,  and 
the  council  shall  have  power  to  sell  and  dispose  of  the  same."' 
[Lord  Campbell  C.  J.    By  sect  91.  the  council  may  provide 
places  convenient  for  the  deposit  of  night  soil,  dung,  ashes,  &c, 
and  other  filth  and  rubbish,  collected  under  the  authority  of 
that  Act.     Crompton  J.    The  validity  of  your  plea  entirely 
depends  upon  your  making  out  a  right  in  the  inhabitants  of 
Birmingham  to  cleanse  the  streets  up  to  the  time  of  the  com- 
mitting the  alleged  grievances.]    If  the  defendants  could  justify 
propria  jure,  it  is  immaterial  alleging  it  to  be  done  by  the 
defendants  acting  as  servants.     The  24th  sect,  of  the  Towns 
Improvement  Clauses  Act,  1847,  is  incorporated   with   the 
local  Act,  and  that  section  empowers  the   town   council  to 
construct  sewers,  &c.,  and  to  cause  such   sewers  to  empty 
themselves  into  the  sea  or  any  public  river.     Concede,  first, 
that  the  custom  by  the  inhabitants  is  valid ;  we  then  say  the 
town  council  are  now  to  do  what  the  inhabitants  did  before: 
but  if  the  Court  think  the  defendants  cannot  justify  as  servants^ 
I  would  pray  leave  to  amend  the  plea  in  that  respect.     With 
regard  to  the  fourth  plea :  the  right  set  up  in  that  plea  is  well 
claimable  under  Lord  Tenterden's  Act.     In  Wright  v.  Hll- 
Hams  (a),  it  was  held  that  a  claim  by  the  owner  of  a  copper 
mine  to  sink  pits  on  his  own  land,  to  fill  such  pits  with  iron, 
and  to  cover  the  same  with  water  pumped  from  the  mine,  fur 
the   purpose  of  precipitating  the   copper  contained   in  suet 
water,  and  afterwards  to  let  off  the  water  impregnated  with 
metallic  substances  into  a  watercourse  upon  the  land  of  another, 
is  a  claim  to  a  watercourse  within  the  2nd  sect,  of  Lord  Tea- 
terden's  Act.     It  has  been  decided  that  that  Act  applies  tos 
claim  to  a  profit  ct  prendre  in  gross.    Welcome  v.  Upton,  ih) 
It  is    necessary,  in  pleading  a  right  under  it,   to   state   the 
enjoyment  of  it  down  to  the  time  of  action  brought.     [Lord 

(a)  1  M.  &  W.  77.  (6)  5  M.  &  W.  398. 
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CampMl  C.  J.    If  you  show  the  transfer  of  such  a  right  under      >  ^^^^'  . 
the  6tb  sect,  of  the  Local  Improvement  Act,  there  is  no  objec-        Evans 
tion  to  your  showing  the  existence  of  such  a  right  at  the  time  ^^  Akothb* 
of  the  passing  of  that  Act.]     If  the  commissioners  had  rights      The  Cor- 
which  were  accruing  and  growing  at  the  time  the  Local  Im-    bibj^obuui. 
provement  Act  passed^  the   defendants   succeed   to   them  by 
virtue  of  sect.  6.  [He  read  the  section.]   It  could  not  have  been 
the  intention  of  the  Legislature  that  an  inchoate  right  like  the 
present  acquired  by  the  commissioners  should  not  pass  to  the 
defendants,  (a)      [Lord    Campbell  C.  J.     The   commissioners 
were  not  a  corporation  at  all.]     As  to  the  sixth  plea :  in  the 
rejoinder  to  the  new  assignment  the  words  bond  fide  are  in- 
serted perhaps  unnecessarily,  but  by  way  of  precaution.     The 
defendants  contend  that  if  they  have  committed  any  excess, 
the  plaintiffs  ought  to  have  applied  for  compensation  under 
sect.  24.,  and  ought  not  to  have  brought  an  action.     By  the 
10  &  11  Vict.  c.  34.  8.  24.,  the  "  Towns  Improvement  Clauses 
Act,  1847,"  incorporated  in  the  Birmingham  Improvement  Act, 
"  the  town  council  may  construct  sewers,  &c.,  and  may  carry  the 
same  through  any  underground  cellars  and  vaults   under  the 
streets,  doing  as  little  damage  as  may  be,  and  making  full  com- 
pensation for  damage  done ;  and  if  it  should  be  necessary  to  carry 
the  sewers  through  any  enclosed  lands,  they  may  do  so,  making 
full  compensation  to    the  owners  and  occupiers  thereof;  and 
they  may  also  cause  such  sewers  to  communicate  with  and 
empty  themselves  into  the  sea  or  any  public  river,  or  they  may 
cause  the  refuse  from  such  sewers  to  be  conveyed  by  a  proper 
channel  to  the  most  convenient  site  for  its  collection  and  sale, 
for  agricultural  or  other  purposes,  as  may  be  deemed  expe- 
dient, but  so  that  the  same  shall  in  no  case  become  a  nuisance." 
By  sect.  87.  the  duty  of  cleansing  the  streets  is  cast  upon  the 
defendants;  and  by  sect.  24.  they  are  empowered  to  construct 
sewers  for  that   purpose,   making  compensation   for  any  da- 
mage done  in  executing  the  powers  of  that  Act.     [Lord  Camp-- 
bell  C.  J.    Does  not  that  mean  in  the  constructing  of  perma- 
nent works  by  the  council  in  carrying  the  Act  into  effect? 
Is  it  intended  to  apply  to  a  case  like  the  present,  which  might 
occur  de  die  in  diem  f]     By  the  new  assignment,  the  plaintiffs 
charge  the  defendants  with  throwing  and  sweeping  into  the 
sewers  solid  matter,  earth,  mud,  dirt,  and  rubbish  not  neces- 
sarily cast  into  the  sewers,  and  which  could  have  been  con* 
veniently  carted  away.     The  answer  to   that  is,  that  it  was 
done  bond  fide  under  the  powers  of  the  Improvement  Act. 

(a)  Com.  Dig.  tit. "  Franchi«e8,"  B.  4. 
C.  I-. — ^VOL.  I.  3  L 
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IS59,        There  is  no  reason  why  damages  accruing  from  time  to  time 
ETijffl        should  not  be  made  the  subject  of  compensation  under  the 

Ain>  Amothbe  compensation  clauses,  as  well  as  a  permanent  injury.     The 
Ths  Cor.      defendants  make  two  points.     First,  they  claim  the  benefit  of 

voRATioNot  i^ny  nght  by  user  or  custom  acquired  by  the  inhabitants,  or  by 
the  commissioners,  or  by  both.  Secondly,  if  anything  has 
been  done  injuriously,  under  the  powers  of  the  Act,  it  ia 
damnum  absque  injurid,  and  an  action  is  not  maintainable, 
but  it  is  a  case  for  compensation. 

Mr,  Hayes  in  reply.     The  argument  on  the  other  side,  b, 
the  statutory  power  makes  the  acts  complained  of  lawfiil,  and 
awards  compensation  for  the  injury  sustiuned ;  therefore,  no  action 
will  lie.    But,  has  any  clause  been  pointed  out  which  auth(»izes 
the  defendants  to  throw  and  cast  any  quantity  of  solid  mud  and 
filth  into  this  river?     Section  24.  authorizes  the  constructicm  of 
sewers  by  the  defendants,  and  also  provides  compensation  for 
damage  done  in  the  course  of  constructing  sewers,  &a     Then, 
there  are  other  clauses,  authorizing  the  town  ooundl  to  alter 
and  improve  the  sewers,  &c.     The  clause  giving  compensation 
evidently  contemplates  the  case  of  the  town  council  construct- 
ing a  new  system  of  sewers  and  drains  affecting  the  river. 
The  injury  complained  of  here  was  not  caused  in  the  construe- 
tion  of  the  sewers.     Section  87.  empowers  the  town  council  to 
cleanse  the  streets,  &c. ;   by  section  90.  they  are  to  find  pla<^$ 
of  deposit  for  the  mud,  dirt,  &C.,  which  is  quite  inconastent 
with  the  right  set  up  here,  to  turn  such  mud,  dirt,  &a,  into  the 
■ewere,  and  so  into  the  river.  This  is  an  act  not  done  under  the 
authority  of  the  local  Improvement  Act,  and  it  is,  therefore, 
actionable.     If  it  hod  been  an  act  done  in  execution  of  the 
powers  of  the  Act,  it  would  have  been  a  case  for  compensation : 
that,  it  is  submitted,  is  the  correct  distinction.     This  case  is 
quite  out  of  the  Act     Next,  as  to  the  plea,  setting  up  a  cii6t<»D 
to  cast  this  mud,  &c.,  into  the  river^  if  tins  custom  can  exist 
together  with  the  Improveknent  Act,  what  was  the  object  of  pac- 
ing that  Act  ?     The  inhabitants  did  it  before ;  —  the  Act  says^ 
the  town  council  shall  do  it,  and  the  inhabitants  shall  not  do  it 
The  Act  empowers  the  town  council  to  do,  in  a  more  efiectual 
way,  what  the  inhabitants  did  before.     As  to  the  right  daimed 
by  way  of  user  under  Lord  Tenterden's  Act,  if  no  right  was 
acquired  by  the  commissioners,  there  was  nothing  to  transfix 
to  the  present  defendants;    the  two  authorities  dted  by  the 
other  side  are  not  in  point    [JErle  J.  Is  there  any  power  in  the 
local  Improvement  Act  to  turn  the  sewage  into  the   river?] 
By  section  24.  the  town  council  may  cause  sewers  to  commoni- 
cate  with,  and  empty  themselves  into  the  sea  or  any  puUk 
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river.     The  complaint  of  the  plaintiffs  is,  that  the  defendants         1853. 
have  taken  solid  matter^  earth,  mud,  &c.,  from  the  streets :  that,        Eyana 
18  not  sewage ;  it  is  refuse  from  the  streets,  which  the  de-  ^*^  Ahothbb 
fendants  had  no  power  to  turn  into  the  sewers.      [^Erle  J.      The  boa- 
There  18  nothing  in  what  you  have  read  to  prevent  the  corpo-    bj^iwouaL 
ration  from  sweeping  their  mud  into  the  sewers,      Cramptan  J. 
If  there  is  any  clause  or  provision  in  the  Act,  under  which  the 
defendants  could  have  done  it,  that  justifies  them.]     To  apply 
the  compensation  clauses  to  such  a  case  as  the  present  would 
be  extraordinary,  and  it  is  not  warranted  by  any  authority. 

LoBB  Campbell  C.  J.  As  to  the  fourth  and  fifth  pleas, 
I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
With  respect  to  the  fourth  plea,  it  is  not  necessary  to  decide 
whether  Lord  Tenterden's  Act  applies  to  such  a  right  as  is  set 
up  in  that  plea,  or  not,  although  it  seems  to  me  that  there 
would  be  a  great  difiiculty  in  applying  it  to  such  a  case  as  the 
present ;  but  I  give  no  opinion  on  the  point.  There  is  no  such 
identity  between  the  commissioners  and  the  defendants,  as  will 
enable  the  defendants  to  justify  the  acts  complained  of  in  the 
manner  attempted  in  the  fourth  plea.  I  am  of  opinion  that 
there  is  nothing  in  the  sixth  section  of  the  local  Improvement 
Act  that  would  transfer  to  the  defendants  such  an  inchoate 
right  as  is  aUeged  to  have  been  gained  by  the  commissioners : 
therefore,  I  think  the*  fourth  plea  bad  upon  that  ground. 
With  respect  to  the  fifth  plea,  which  sets  up  a  right  by  custom 
in  the  inhabitants  to  cast  mud,  &c.,  into  the  river,  supposing 
that  such  a  custom  did  exist,  and  that  they  could  by  immemo- 
rial usage  have  justified  the  acts  complained  of,  it  seems  to  me 
quite  clear,  that  the  Improvement  Act  deprived  them  of  the 
right ;  as  there  are  words  in  that  Act  which  render  it  unlawful 
for  the  inhabitants  to  interfere  with  the  mud,  dirt,  &c.,  in  the 
streets.  There  is  in  it  a  positive  enactment  preventing  any 
other  person  except  the  town  council  meddling  with  the  mud, 
dirt,  &c.;  and  I  think  the  plea  ought  to  have  shown  the  consent 
or  leave  of  the  town  council.  The  Court  will  take  time  to 
consider  whether  there  is  anything  in  the  Act  which  will  justify 
the  answer  set  up  by  the  defendants  to  the  new  assignment  to 
the  sixth  plea. 

The  other  Judges  concurred. 

Judgment  for  the  plainti^  on  the  fourth  and  fifth 
pleas ;  as  to  the  sixth :  Cur  adv,  vult. 

Lord  Campbell  C.  J.    A  point  had  been  reserved  in  this 

case,  and  we  have  taken  time  to  look  at  the  Act  of  Parliament. 

8l  2 
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1855.         i^  ^ng  ^  demnrrer  to  the~rejolnder  to  the  T€|^catioii  to  the 
Etaks        sixth  plea;   tbe  replication  to  that  plea  set  out  Tarioos  acts 
AXD  Ajiothxb  ^iiicli  were  alleged  to  have  been  done  by  the  defendants  in 
The  boa-     exoess  of  any  power  they  might  have  had  under  the  Heiitli  of 
Bwmm^   Towns  Act,  and  then,  to  that  they  rejoin,  that  what  they  hid 
done  was  done  bandjide  under  the  proviaons  of  '*  The  Biraung- 
ham  Improvement  Act,  1851."     And  we  reserred  our  opinian 
until  we  could  look  more  deliberately  into  that  Act,  to  eee 
whether  it  could  justify  each  or  any  of  the  matters  oomplsiiiri 
of  in  the  replication  to  the  nxth  plea ;  and  having  attentiTd? 
looked   at  the  Act,  we  can  find  nothing   which  can  jostifj 
the  defendants ;   if  the  matters  complained  of  were  unlavfnl, 
there  b  nothing  to  justify  them  in  the  Improvement  Act ;  tf 
compensation  is  given  by  that  Act  for  such  things  only  as  migbt 
be  lawfully  done  under  the  Act.   There  is  no  ground,  therefore, 
for  saying  that  the  acts  complidned  of  are  matters  for  compen- 
sation, and  not  matters  for  an  action.    That  being  so,  and  as  tlie 
acts  done  cannot  be  justified,  being  wrongful,  the  rejoinder  can- 
not be  supported. 

For  these  reasons,  on  that  part  of  the  pleadings  there  will  be 
judgment  for  the  plaintiflk. 

Judgment  for  the  plaintiffi. 
Attorneys :  Fallows  ;  —  Fearon  ^  Claban. 


GERHARD  v.  BATES,  (a) 

QusKH'a  Coram  LoRD  Campbell  C.  J.,  Coleridge  J.,  Ebls  J.,  and 

B"icH  Crompton  J. 

Maif  27  nn 

A  promoter  1  HE  first  count  of  the.  declaration  stated,  "  that  whereas 

dSictor^oftSS  ^^^^  ^^^  ^^  ^^^  *^"®  ^^  ^^^  making  of  the  promise  therelnaftff 

Iberian  Stlyer  next  mentioned,  the  defendant  and  certain  other  persons*  wboK 

Company  names  are  to  the  pliuntiff  unknown,  had  agreed  together  to 

iff aed  a  proa-  form,  and  had  accordingly  then  formed,  a  certain  company,  upoa 

company,  Stat-  ^  certain  principle,  known  as  a  societe  anonyme,  called  'Tk 

ing  (amongst  Iberian  Silver  Lead  Ore  Company,'  for  the  porpoee  of  smeltiog 

tbarthe  pi^  <^d  refining  the  ores  of  certain  mines  in  the  kingdom  of  Spaia* 

motors  did  not  tJ^e  capital  of   which  said  company  was  divided  into  96,000 

hesitate  to  gnap  «              -                         .t                                  i                   •  *.Jl 

rantee  to  the  shares  of  1/.  each,  out  of  which  12,000  were  to  be  appropnaied 

^^  ^  to  the  public  at  12*.  6d.  per  share,  free  from  all  further  calli; 

shares  in  the 

companj  (^)  Reported  bj  Edward  Sjkes,  Esq. 


ammminm 

annual  dividend  of  33  per  cent. .—  Held,  that  he  was  liable  to  be  sned  for  fraod,  deceit  ftfi^  ^  ' 
person  who  was  induced,  by  the  statement,  to  become  a  bearer  of  shares  in  the  compaajt  tbr  (•- 
presentation  being  fUse,  to  the  knowledge  of  the  defendant,  and  it  haTing  caaaed  daaage  sadl^ 
the  plaintiff. 
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and  whereas  the  defendant  then  was,  and  still  is,  one  of  the 
original  promoters  and  a  managing  director  of  the  said  company ; 
and  in  offering  the  said  12,000  shares  to  the  public,  had,  in  such 
character  of  director  as  aforesaid,  guaranteed  (a)  and  promised 
to  the  bearers  of  the  said  12,000  shares  at  I2s.  BcL  per  share,  a 
minimum  annual  dividend  of  33  per  cent,  payable  in  half-yearly 
dividends  of  16^  per  cent,  upon  each  of  such  shares,  and  that 
the  said  guarantee  and  promise  should  remain  in  force  until  the 
said  I2s,  6cL  per  share  should  be  thus  repaid  to  such  bearers  of 
the  said  12,000  shares  as  aforesaid,  the  first  half-yearly  dividend 
to  be  payable  on  the  24th  of  December  then  next;  and  the 
plaintiff  averred  that  he,  confiding  in  the  said  promise  of  the  de- 
fendant, after  the  making  of  the  same,  and  before  the  commence- 
ment  of  the  suit,  to  wit  on  the  1st  of  June,  a.  d.  1847,  became 
and  was  the  purchaser  and  bearer  of  2,500  of  the  said  12,000 
shared  at  12#.  6d,  each,  and  took  the  same  upon  the  faith  of  the 
said  guarantee  and  promise  of  the  defendant,  and  not  otherwise, 
and  hath  fulfilled  the  said  agreement  in  all  things  on  his  part : 
and  the   plaintiff  further   averred,  that   the   periods  for   re- 
payment of  the  said  sum  of  I2s.  Sd.  on  each  of  the  said  shares 
in  the  said  half-yearly  dividends,  and  at  and  after  the  rates,  and 
in  the  manner,  and  at  the  times  aforesaid,  and  for  the  fulfilment 
of  the  said  contract  by  the  defendant,  had  respectively  elapsed 
before  the  commencement  of  the  suit,  of  all  which  the  defendant 
had  notice :  yet  the  defendant  had  not  paid  to  the  pldntiff  the 
said  half-yearly  dividends  of  16^  per  cent  on  each  of  the  said 
shares,  or  any  of  them,  or  any  part  of  the  said  sum  of  12«.  6d. 
on  each  of  the  said  shares,  or  any  of  them;  and  the  said  sum  of 
12#.  6dl  on  each  of  the  said  12,000  shares  remained,  and  still 
was,  wholly  due  and  unpaid  to  the  plaintiff." 

The  second  count  stated,  **  that  whereas  before  and  at 
the  time  of  the  making  the  false  representations  by  the  de- 
fendant thereinafter  next  mentioned,  the  defendant  and  divers 
other  persons,  whose  names  are  to  the  plaintiff  unknown,  had 
agreed  together  to  form,  and  had  accordingly  then  formed,  the 
said  company  in  the  said  first  count  mentioned,  and  for  the 
purpose  therein  mentioned,  the  capital  of  which  said  company 


1853. 


(a)  Tbe  prospectos  ii»ued  bj 
the  company  contained  a  statement, 
'*  That  the  promoters  proposed  to 
issue  to  the  public  the  above-men- 
tioned 12,000  shares,  at  12«.  6d.  per 
share,  free  from  all  further  calls,  and 
participating  conjointly  with  all  the 
other  shares  in  the  net  annual  profits 
of  Uie  company ;  the  promoters  do 
not   hesitate  to  guarantee   to    the 


bearer  of  these  shares  a  minimum 
annual  diyidend  of  33  per  cent.,  pay- 
able in  half-yearly  dividends  of  16} 
per  cent,  each,  and  which  shall  re- 
main in  force  until  the  I2s.  6d.  per 
share  are  thus  repaid  to  the  share- 
holder, the  first  half-yearly  dividend 
to  be  payable  on  the  24th  December 
next.''^ 


3l  3 
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1863.         ^03  divided  into  the  said  96,000  eharea  as  therein  motioned, 
out  of  which  12,000  were  to  be  appropriated  to  the  puUk  at 
I2s,  6d,  per  share  as  therein  mentioned,  and  which  sud  12,000 
shares  were  then  actoally  offered  to  the  public:  and  wbercas 
the  defendant  tiien  was  such  promoter  and  managing  director, 
as  in  the  said  first  count  mentioned,  and  being  soch  pranoter 
and  managing  director,  the  defendant  heretofore,  to  wit,  on  the 
Ist  day  of  August,  a.  D.  1847,  intending  to  defraud,  deodre, 
and  injure  the  public,  and  to  cause  it  to  be  publicly  represented 
and  advertised  that  the  siud  company  was  likely  to  be  a  etfe 
and  profitable  undertaking,  and  also  to  deceive  the  public  who 
might  become  purchasers  of  the  said  12,000  riiares,  tnd  to 
induce  them  to  become  such  purchasers,  falsely,  fraudakotlj, 
and  deceitfully  caused  and  procured  to  be  publicly  advertieed 
and  made  known,  in  and  by  a  certain  prospectus  issued  by  the 
defendant  as  such  director  as  aforesaid  (amongst  other  iUng^) 
that  the  sud  promoters  of  the  said  company^  in  proposing  to 
issue  to  the  public  the  said  12,000  shares  at  12s.  6d!.  per  duie, 
free  from  all  further  calls,  and  participating  conjointly  with  all 
the  said  other  shares  in  the  net  annual  profits  of  the  siid  cooi- 
pany,  did.  not  hesitate  to  guarantee  to  the  bearers  of  the  oud 
12,000  shares  a  minunum  annual  dividend  of  33  per  oeot, 
payable  in  half-yearly  dividends  of  16^  per  cent,  each,  and  that 
the  sidd  guarantee  should  remedn  in  force  until  the  said  12m.  U. 
per  share  should  be  thus  repaid  to  the  shareholders^  the  fir^t 
half-yearly  dividend  to  be  payable  on  the  24th  of  Decemler 
then  next     And  the  plaintiff  further  averred  that  the  defendant 
by  means  of  the  said  false,  fraudulent,  and  deceitful  pretenoes 
and  representation,  after  the  making  of  the  same,  and  before 
the  commencement  of  this  suit,  wrongfully  and  fraudulently  in- 
duced the  plaintiff  to  become  the  purchaser  and  bearer;  sad  the 
plaintiff  did  then  and  by  reason  thereof  actually  become  the 
purchaser  and   bearer  of  2500  of  the  ssdd   12,000  shsies  at 
12s.  6d.  per  share  ;  and  by  means  and  in  consequence  of  being 
so  deceived  as  aforesaid,  and  by  means  of  the  several  premiKSi 
the  plaintiff  was  then  induced  to  pay  and  did  pay  for  such  2500 
shares  a  large  sum  of  money,  to  wit,  12«.  6d.  for  each  of  the  aaU 
shares ,-  whereas  in  truth  and  in  fact  at  the  time  of  the  matdog 
the  said  statement,  the  same  was  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  the  defendant  had  no  ground 
whatever  for  offering  such  guarantee  to  the  public  as  albretfxl 
as  he,  the  defendant,  well  knew,  by  means  whereof  the  plaint 
had  not  only  actually  lost  the  use  of  the  said  moneys  eo  bjhio 
paid  for  the  said  2500  shares  as  aforesaid,  but  was  likeljio 
lose  the  said  moneys  altogether  and  the  future  use  thereof.'' 
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Greneral  demurrer  to  the  first  and  second  counts  of  the 
declaration.     Joinder  therein. 

Mr.  Needham  in  support  of  the  demurrers.  There  is  no 
privity  of  contract  between  the  plaintiff  and  defendant,  and  the 
action  is  not  maintainable.  An  action  does  not  lie  for  a  false 
representation,  whereby  the  plaintiff  being  induced  to  purchase 
the  subject  matter  of  the  representation  from  a  third  party,  has 
sustained  damage*  Shrewsbury  v.  Blount  and  Others  (a), 
Taylor  v.  Ashton.  (b)  The  contract  here,  if  any,  was  with  the 
publia  At  the  time  the  prospectus  issued  on  which  the  action 
is  founded  the  shares  were  not  out ;  the  plaintiff  purchased  his 
shares  afterwards.  I  am  not  aware  of  any  case  in  which,  where 
there  is  no  privity,  an  action  on  the  case  will  lie ;  privity  is  a 
matter  arising  out  of  a  contract  between  parties,  but  is  not 
founded  on  a  representation  to  the  public  at  large.  In  Howard 
V.  Shepherd  (c)  it  was  held,  that  a  declaration  in  case,  founded 
upon  a  supposed  breach  of  duty,  arising  out  of  a  contract  not  by 
law  transferable,  was  bad ;  that  principle,  it  is  submitted,  is  ap« 
plicable  here:  the  contract  in  this  case,  if  any,  was  not  with  the 
plaintiff.  [Lord  Campbell  C.  J.  The  declaration  here,  alleges 
that  the  defendant,  by  means  of  a  false  representation,  induced 
the  plaintiff  to  purchase  these  shares,  &c ;  the  defendant  is 
charged  in  the  plainest  language  with  having  falsely  represented 
the  condition  of  the  company.]  There  is  no  privity  between 
the  plaintiff  and  defendant  in  this  case ;  and  the  last  count,  also, 
as  well  as  the  first,  is  bad  upon  that  ground.  In  Williams  y. 
Carwardine  ((f).  A.,  by  public  advertisement,  stated  that  whoever 
would  give  information  which  should  lead  to  the  discovery  of 
the  murder  of  B.  should,  on  conviction,  receive  a  reward  of 
20/. ; —  heldy  that  C,  who  gave  such  information,  was  entitled 
to  recover  the  reward.  Smith  v.  Moore  (e\  TTiatcher  v.  JEny- 
land{f\  Lancaster  y,  Walsh  (y),  were  all,  likewise,  cases  of 
rewai^s  offered ;  but  that  is  an  anomalous  class  of  cases,  and  is 
the  only  instance  in  which,  where  a  promise  is  made  to  the  public 
at  large,  an  action  will  lie  by  an  individual.  In  the  declaration  in 
those  cases,  it  is  alleged,  that  the  promise  is  made  to  the  plaintiff, 
and  the  jury  decide  on  that  as  a  matter  of  fact.  In  Lanyridye 
V.  Levy{h)y  which  was  an  action  against  a  gunsmith  for  selling 
an  unsafe  gun,  the  gun  was  bought  for  the  use  of  the  son,  the 
plaintiff  in  the  action,  who  could  not  make  the  bargain  himself, 
but  was  really  and  substantially  the  party  contracting ;  there. 


(a)  2  M.  &  Gr.  475. 

h)  11  M.  &  W.  401. 

c)  9  C.  B.  296- 
(d)  4B.  &  Ad.  621. 


i: 


{e)  1  C.  B.  439. 
(/)  3  C.  B.  254. 
^)  4  M.  &  W.  16. 
(A)  2  M.  &  W.  519. 
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.  ^^^'  ,  there  was  privity  of  contract  This  case  was  remarked  opon  m 
Gkbhaed  Winterbotiom  v.  Wright  {a)y  where  A.  contracted  wiUi  the 
Postmaster  General  to  provide  a  mul-coach  to  conyey  the 
mails,  and  B.  contracted  to  horse  the  coach,  and  B.  hired  C.  to 
drive  the  coach ;  —  Ueld^  that  C.  could  not  maintain  an  action 
against  A.  for  an  injury  sustained  by  him  while  driving  the 
coach,  by  its  breaking  down,  from  latent  defects  in  its  coo- 
struction.  The  want  of  privity  between  the  plaintiff  and  de- 
fendant was  the  ground  of  that  decision.  The  absence  of  all 
precedent  and  authority  for  such  an  action  as  the  present  is  a 
strong  circumstance,  and  is  of  itself  a  great  authority  aguust 
the  maintenance  of  the  action. 

Mr.  Milward  cantrit.  The  first  count  of  the  declaration  states, 
that  the  defendant  guaranteed  and  promised  to  the  bearers  of 
the  sidd  12,000  shares,  a  certain  dividend  of  33  per  cent  &c; 
and  that  the  pLuntiff  afterwards,  relying  on  the  said  promiee  of 
the  defendant,  became  the  bearer  of  2500  of  the  said  shares,  &c 
the  language  of  this  count  is  quite  sufficient,  it  is  submitted,  to 
show  a  privity  of  contract  betwixt  the  plaintiff  and  the  defend- 
ant ;  at  the  time  of  the  issuing  of  the  prospectus  of  the  com- 
pany in  which  this  guarantee  and  promise  were  contidned,  the 
shares  in  question  had  not  been  issued.  Williams  v.  Carwar- 
dine,  and  the  other  cases  cited  relating  to  rewards  offered  to 
such  of  the  public  as  would  give  certain  information,  &c.,  are 
similar  in  principle  to  this  case.  There,  it  is  a  promise  to  pay 
the  reward  to  such  person  as  shall  give  the  information ;  here, 
it  is  a  guarantee  and  promise  to  such  of  the  public  as  may 
become  holders  or  bearers  of  these  shares.  This  case  is  like 
the  case  of  a  sale  by  auction,  where  there  are  conditiosd 
of  sale  published  beforehand,  and  in  the  hands  of  the  public ; 
a  purchaser  buys,  subject  to  the  conditions,  which  become 
a  contract  on  the  falling  of  the  auctioneer's  hammer.  Witli 
regard  to  the  second  count,  it  is  submitted  that  it  discloses 
a  good  ground  of  action,  founded  on  the  false  representa- 
tion ;  that  count  was  introduced  for  the  express  purpose  c^ 
obviating  the  difficulty  which  has  been  suggested  as  to  the  first 
count.  Making  a  representation  which  a  party  knows  to  be 
untrue,  and  which  is  intended,  or  is  calculated,  from  the  mode 
.  in  which  it  is  made,  to  induce  another  to  act  on  the  faith  of  it, 
so  that  he  may  incur  damage,  is  a  fraud  in  law.  I^dkSl  t. 
Walter,  {b)  As  in  this  case  there  is  fraud  and  damage,  the 
result  of  that  fraud,  not  from  an  act  remote  and  consequent, 
but  one  contemplated  at  the  time  as  one  of  its  results,  the  party 

(a)  9  M.  &  W.  1 14.  (i)  3  B.  &  Ad.  115. 
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guilty  of  the  fraud  and  false  representation  is  responsible  to  the 
party  injured.  Levyv»  lAmgridge,(a)  In  Howard  v.  Shepherd  (b),  Gkbhabd 
Maule  J.,  observed  **  that  a  public  wrong,  from  which  a  private  bates. 
and  particular  injury  results  to  an  individual,  gives  that  indi- 
vidual a  right  of  action ;"  here,  it  is  a  public  wrong,  from  which 
the  plaintiff  has  received  injury.  [Erie  J.  Have  you  any  case 
where  a  misrepresentation  of  a  future  fact  has  been  held  action- 
able?] In  Howard  v.  Shepherd  there  was  no  allegation  of 
frauds  misrepresentation,  or  scienter.  The  second  count,  at  all 
events,  is  good,  upon  the  above  principle. 

Mr.  Needham,  in  reply.  With  regard  to  the  first  count :  of 
what  nature  is  the  contract  there  set  out  ?  It  is  said,  on  the 
other  side,  that  it  is  a  kind  of  fluctuating  contract.  Is,  then, 
every  bearer  of  shares  to  have  an  action  ?  Is  the  action  to  go 
through  a  succession  of  bearers  of  shares  ?  Where  is  the  con* 
sideration  for  the  promise?  The  defendant  did  not  sell  the 
shares  to  the  plaintiff;  there  was  no  relation  at  all  existing 
between  the  plaintiff  and  the  defendant  at  the  time  of  this 
representation.  [Coleridge  J.  Suppose  that  the  defendant  had 
said  to  the  plaintiff.  If  you  become  a  holder  of  these  shares  I 
guarantee  they  will  pay  so  much,  &c. ;  does  it  not  amount  to 
the  same  thing  if  he  says  to  any  person  who  may  become  the 
holder,  &c.,  I  guarantee  the  shares  will  pay  so  much  ?]  This  is 
not  the  case  of  an  original  bearer  of  these  shares,  but  of  a  sub- 
sequent holder  of  them.  Is  there  any  instance  of  a  contract 
similar  to  the  one  alleged  here,  except  it  be  by  the  law  mer- 
chant? It  is  contended  that  this  is  an  ambulatory  contract, 
which  would  go  to  any  holder  of  these  shares.  The  plaintiff 
alleges  that  the  defendant  contracted  to  pay  the  bearer  of  these 
shares  33  per  cent.  &c. ;  and  then  that  the  plaintiff  became  the 
bearer,  &c.,  and  so  had  a  right  of  action,  &c  Suppose  there  to 
be  a  contract  at  all  by  the  defendant,  it  would  be,  I  submit,  with 
the  original  holder  of  these  shares,  and  not  with  the  plaintiff. 
If  this  action  be  held  to  be  maintainable  you  would  have  a  large 
number  of  persons  entitled  to  sue,  on  a  contract  not  made  with 
any  of  them  personally.  [Lord  Campbell  C.  J.  The  right  of 
action,  if  any,  arises  from  the  nature  of  the  promise  of  the  pro- 
miser.]  The  cases  cited,  as  to  rewards,  form  an  anomalous 
class  of  cases,  and  are  distinguishable  from  the  present  case.  The 
facts  alleged  in  the  second  count  are  precisely  the  same  as 
those  alleged  in  the  first  count :  in-  the  first,  they  say  the  de- 
fendant guaranteed  33  per  cent.  &c  ;  in  the  second,  they  say 
the  same,  with  an  allegation  of  a  fraudulent  representation. 
[^Lord  Campbell  C.  J.    In  the  first  count,  an  actual  engagement 

(fl)  In  Error,  4  M  &  W.  337.  (b)  9  C.  B.  312. 
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^^^^'  .  is  stated ;  in  the  second,  a  false  representation.]  There  is  do 
precedent  or  authority  for  the  second  count ;  and  that,  accord- 
ing to  Lord  Abinger^s  judgment,  in  WinterboUom  y.  IVngk^  u, 
of  itself,  a  strong  authority  against  the  maintenanoe  of  the 
action.  I  therefore  sulnnit,  that  the  action  is  not  maintaiinUe 
on  either  count :  as  to  the  first  eount,  there  is  no  privity  of  ott- 
tract  between  the  parties ;  if  any  contract  is  disclosed  in  it,  it  b 
one  between  other  parties.  As  to  the  second  count,  it  is  eap- 
ported  by  no  authority,  and  there  is  no  privity  between  the 
parties.  Cur.  aJ^  tmlL 

Jmm  2.  Lord  Campbell  C.  J.     We  are  of  opinion,  that  od  tk 

first  count  in  the  declaration  the  defendant  is  entitled  to  oor 
judgment     That  count  proceeds  entirely  on  a  breadi  of  god- 
tract;    and  unless  it  discloses  a  valid  contract  between  the 
plaintiff  and  the  defendant,  it  cannot  be  supported.    The  bread 
alleged  is,  that  the  defendant  had  not  paid  to  the  plaintiff  the 
half-yearly  dividends  on  the  shares  of  which  the  plaintiff  had 
become  the  purchaser  and  bearer,  nor  repaid  the  plaintiff  the 
deposit  of  12«.  M.  on  each  of  the  said  shares,  &c.     We  mist, 
therefore,  see,  whether  the  count  shows  a  promise  by  the  de- 
fendant to  the  plaintiff  so  to  do,  and  a  good  conraderation  for  the 
promise.     There  is  no  express  allegation  of  any  sack  promtfe, 
nor  do  we  think  there  is  an  allegation  of  any  facta  from  which 
my  such  promise  is  to  be  implied.     The  count  allegesi  that 
.he  defendant,  being   one   (^  the  original  promoters  and  a 
^nanaging  director  of  the  company,  in  offering  the  12,000  shares 
to  the  public,  had  guaranteed  and  promised  to  thebear^re  of  the 
said  12,000  shares,  at  \2s*  6d.  per  share,  a  minimum  annoal 
dividend  of  33  per  cent.,  payable  half-yearly,  on  eadi  of  sack 
shares,  and  that  the  said  guarantee  and  promise  should  remain 
in  force  until  the  said  12^.  6d.  per  share  should  be  repaid  to 
such  bearers  of  the  said  12,000  shares;  and  that  the  pliuntiff 
afterwards  became  and  was  the  purchaser  and  bearer  of  2500  of 
the  said  12,000  shares,  at  128,  6cL  each,  and  took  the  samenpoo 
the  faith  of  the  said  guarantee  and  promise  of  the  defendant; 
but  the  promise  laid,  is  laid  as  a  promise  to  the  bearer  of  the 
said  12,000  shares  at  I2s.  6d.  per  share,  and  not  to  any  person 
who  might  thereafter,  under  any  circumstances,  become  a  bearer 
and  purchaser  of  the  shares,  at  12s.  6d,  a  share,  from  any  other 
person.     The  count  does  not  even  state  that  the  shares  were 
transferable ;  we  were  called  upon  to  assume  that  such  waa  the 
nature  of  the  shares  according  to  the  constitution  of  the  com- 
pany, because  the  company  is  stated  to  be  established  on  the 
principle  of  a  societi  anonyme;  but  we  cannot  take  judiciv 
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notice  that  that  term  has  any  such  meaning.     There  likewise      ^  ^^^^* 
appears,  as  between  these  parties,  to  be  an  entire  want  of  con**      Gsbhahd 
eideration  for  the  promise.     It  does  not  appear,  that  from  the  •'• 

plaintiff  buying  and  becoming  the  bearer  of  these  shares,  that 
any  benefit  accrued  to  the  defendant,  or  that,  at  the  time  when 
the  contract  was  supposed  to  be  entered  into,  any  prejudice 
accrued  to  the  plaintiff  A  prejudice  to  the  promisee,  incurred 
at  the  request  of  the  promiser,  may  be  a  consideration,  as  well 
as  a  benefit  to  the  promiser  proceeding  from  the  promisee ;  but 
this  must  be  a  prejudice  on  entering  into  the  contract,  and  not 
a  prejudice  from  the  breach  of  it.  An  attempt  was  made  to 
liken  this  case  to  Williams  v.  Carwardine,  and  the  class  of  cases 
in  which  it  has  been  held  that  an  action  may  be  maintained  for 
a  reward  offered  in  a  public  advertisement ;  but  in  those  cases 
there  is  a  distinct  promise  to  any  one  who  shall  make  the  dis- 
covery, and  there  is  a  good  consideration  for  the  promise  in  the 
benefit  to  accrue  to  the  promiser ;  as,  in  showing  that  he  is 
heir-at-law  to  a  person  who  died  seised  of  real  property  intes* 
tate;  or  prejudice  to  the  promisee,  as,  that  he  shall  entitle  him- 
self to  the  reward  by  voluntarily  coming  forwards  as  a  witness. 
Those  cases,  although  not  now  to  be  questioned,  are  somewhat 
anomalous;  and  the  party  who  makes  the  discovery  might, 
perhaps,  have  been  permitted  to  sue  for  work  and  labour  done 
and  performed  at  the  request  of  the  defendant,  the  sum  stated 
in  the  advertisement  being  used  as  evidence  of  what  ought  to  be 
recovered  on  a  quantum  meruit  But  here,  there  b  nothing  to 
show  any  request  by  the  defendant  to  the  plaintiff;  no  privity  is 
established  between  them,  and  there  is  neither  promise  nor  con- 
sideration to  establish  a  valid  contract.  On  the  second  count, 
however,  we  are  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  The  count  is  founded  on  a  deceitful  representation, 
not  on  contract.  Now,  we  consider  it  as  clear  law,  that  if  A. 
fraudulently  makes  a  representation  which  is  false,  and  which 
he  knows  to  be  false,  to  B.,  meaning  that  B.  shall  act  upon  it, 
and  B.  believing  it  to  be  true,  does  act  upon  it,  and  thereby 
sustains  a  damage,  B.  may  maintain  an  action  on  the  case  against 
A.  for  deceit ;  there  being  here,  the  conjunction  of  wrong  and  loss, 
entitling  the  injured  party  to  a  compensation  in  damages.  The 
authorities  upon  this  subject  will  be  found  collected  in  Comyn's 
Digest  Action  on  the  Case  for  Deceit,  A.  9  &  10.  Had  it 
been  alleged  in  the  second  count,  that  the  defendant,  meaning 
to  deceive  and  injure  the  plaintiff,  and  to  induce  him  to  pur- 
chase shares  in  the  company,  under  the  belief  that  it  was  a  safe 
and  profitable  undertaking,  fraudulently  delivered  to  the  plaintiff 
the  prospectus  containing  the  false  representation,  which  the 
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^^^'  .      defendant  then  knew  to  be  fake,  whereby  the  pbdntiff  was  in- 
duced  to  purchase  shares  at  12#,  6d,  each,  which  were  then  of 
no  valae  whatever,  and  that  he  thereby  lost  the  price  he  bsd 
paid  for  them,  there  can  be  no  donbt  but  that  the  count  would 
have  been  sufficient,  and  the  allegations  which  it  does  cootam 
appear  to  us  to  be  equivalent.     After  stating  the  formation  of 
the  company,  and  that  12,000  shares  were  to  be  apptopriated 
and  were  then  actually  offered  to  the  public,  at  12«.  6d«  a  share, 
it  allies  that  the  defendant  intending  to  defraud,  deceive,  and 
injure  the  public,  and  to  cause  it  to  be  publicly  represented  and 
advertised  that  the  said  company  was  likely  to  be  a  safe  and 
profitable  undertaking,  and  also  to  deceive  the  public  who  might 
become  purchasers  of  the  said  12,000  shares,  falsely,  fraudulently, 
and  deceitfully  caused  and  procured  it  to  be  publicly  advertised 
and  made  known,  in  and  by  a  certain  prospectus,  &c     If  the 
plaintiff  had  only  further  averred,  that  after  having  seen  the 
prospectus  he  was  induced  to  purchase  the  shares,  the  question 
might  have  been  made,  that  a  connection  did  not  sufficiently 
appear  between  the  act  of  the  pbdntiff  and  the  act  of  the  de- 
fendant firom  which  the  loss  arose :  but  the  second  count  goes  on 
expressly  to  aver,  that  the  defendant,  by  means  of  the  said  false, 
fraudulent,  and  deceitful  representation,  wrongfully  and  fraudu- 
lently induced  the  plaintiff  to  become  the  purchaser  and  bearer 
of  2500  of  the  said   12,000  shares,  at  12«.  ed.   a  share,  and 
alleges  it,  indeed,  to  have  been  the  direct  consequence  of  the 
defendant's  act;  thus  the  wrong  and  the  loss  are  clearly  con- 
catenated as  the  cause  of  action.      The  defendant's   counsel 
argued,  that  the  second  count  did  not  contain  any  sufficient 
allegation  of  a  false  pretence :  but  we  conceive  the  purport  of 
the  second  count  respecting  the  guarantee,  to  be,  that  the  de- 
fendant, knowing  the  company  to  be  a  bubble  company,  and 
that  no  dividend  would  ever  be  paid  on  the  shares,  fraudulently 
pretended  to  guarantee  to  buyers  of  the  shares  an  immediate 
annual  dividend  of  33  per  cent  to  induce  persons  to  purchase 
the  shares  from  the  company,  of  which  he  was  a  promoter  and 
director ;  whereas  in  truth  and  in  &ct  at  the  time  of  making  the 
said  statement,  the  same  was  false  and  fraudulent  to  the  know- 
ledge of  the  defendant,  and  the  defendant  had  no  ground  what- 
ever for  offering  such  guarantee.  If  the  pretence  was  supposed  to 
be  merely  that  a  guarantee  had  been  given,  still  the  count  alleges 
that  the  pretence  was  false  and  fraudulent  to  the  knowledge  cf 
the   defendant,   and  that  the  defendant  thereby  fraudulentlr 
induced  the  plaintiff  to  purchase  the  shares,  and  thereby  the 
loss  had  occurred ;  this  construction  of  the  allegation  would  only 
vary  the  evidence  by  which  it  would  have  to  be  established.    It 


THE  COMMON  LAW  REPORTS. 


877 


was  strongly  urged  against  the  sufficiency  of  the  second  county 
that  no  privity  was  shown  to  exist  between  the  parties ;  and 
that  such  privity  was  necessary^  as  the  action  did  not  arise  from 
any  public  wrong,  or  the  neglect  of  any  public  duty ;  but,  in 
Levy  V.  Langridge^  and  Winterbottom  v.  Wright^  and  the  other 
cases  referred  to  on  this  head,  the  alleged  cause  of  action  arose 
in  respect  of  a  contract^  or  from  negligence  imputed  to  the 
defendant  whereby  the  plaintiff  was  damnified;  and  the  doc- 
trine there  laid  down  cannot  apply  to  an  action  founded, 
irrespective  of  contract,  upon  a  fabe  representation  fraudulently 
made  by  the  defendant  to  the  plaintiff  for  the  purpose  of  in- 
ducing the  plaintiff  to  act  upon  it,  the  plaintiff  showing  that  by 
so  acting  upon  it  he  had  suffered  dams^e.  Under  these  cir- 
cumstances, although  the  parties  be  entire  strangers  to  each 
other,  the  action  lies,  and  it  would  be  strange  if  a  man  who  has 
so  suffered  damage  from  the  wrongful  act  of  another  were 
without  remedy.  Upon  the  whole,  we  think  that  there  ought 
to  be  judgment  for  the  defendant  upon  the  first  count,  and  for 
the  plaintiff  on  the  second. 

Judgment  accordingly. 
Attorneys,  Begbie  ,•  —  Burford. 


1853. 


DIBBLE  V.  BOWATER  AND  ANOTHER,  (a) 

Coram  Lord  Campbell  C.  J.^  Coleridge  J.,  Eble  J.,  and 

Cbompton  J. 

1  HE  declaration  stated,  that  the  defendants  broke  and  entered 
the  dwelling-house  of  the  plaintiff,  and  seized  certain  goods  of 
the  plaintiff,  &c. 

Plea.  Avowry  and  cognisance  under  11  Geo.  2.  a  19.  s.  1., 
stating  that  the  goods  had  been  fraudulently  removed  to  avoid 
a  distress  for  a  quarter's  rent  due  on  the  25th  of  December  last ; 
and  so  justifying  the  trespasses,  &c.     Issue  thereon. 

At  the  trial  before  Coleridge  J.,  at  the  sittings  at  Westmin- 
ster in  Easter  Term  last,  it  was  proved  that  the  plaintiff  was 
tenant  to  the  defendant  Bowater,  of  a  house  at  the  yearly  rent 
of  26/.  payable  quarterly,  on  the  usual  quarter  days.  It  was 
also  proved  that  at  about  seven  o'clock  in  the  morning  of  the 
25th  of  December  last,  being  a  Saturday,  the  plaintiff  removed 
the  goods  from  the  above  house  to  the  place  where  they  were 


QUKEM't 

Bench. 
Jicne  10. 

If  a  tenant  re- 
more  his  goods 
off  the  demised 
premises  on 
the  day  on 
which  renthe« 
comes  due, 
with  a  view  to 
preyent  his 
landlord  dis- 
training them 
for  the  rent, 
the  landlord 
may  follow  and 
distrain  them 
within  thirty 
days,  onder  the 
11  Geo.  8. 
c  19.  8.  1. 


(a)  Reported  by  £.  Sykes,  Esq. 
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seixed,  without  haying  paid  the  qnarter'srent  whidi  beeamedne 
on  the  25  th  December^  and  that  the  goods  were  seized  on  the 
28th  of  December  hj  the  other  defendant,  under  the  authoritj 


DiBBUE 
V. 

Uowateb 

▲ndAkotheb.  of  a  warrant  of  distress,  signed  by  the  defendant  Bowata*. 

The  jury  found  that  the  goods  had  been  fraudulently  remoTd 
to  avoid  a  distress  for  the  quarter's  rent  which  became  due  oa 
the  25th  December :  but  the  learned  Judge  doubting  whether 
the  plea  was  proved,  as  the  quarter's  rent  was  not  in  arrear  (ff) 
at  the  time  the  goods  were  removed,  directed  a  verdict  for  the 
plaintiff,  and  gave  the  defendants  leave  to  move  to  enter  tlie 
verdict  for  them  on  the  above  point. 

Mr.  Warren  Q.  C,  having  obtuned  a  rule  nisi  accordingij, 
Mr.  UdaU  showed  cause.  The  question  is,  whether  the  plea 
of  fraudulent  removal  under  11  Geo.  2.  c.  19.  s.  1.  pleaded  in 
this  case,  was  proved  at  the  trial.  The  goods  were  lemoved  at 
seven  o'clock  in  the  morning  of  the  25th  of  December,  the  day 
when  the  quarter's  rent  became  due.  The  plea  states  '^  that  on 
the  said  25th  day  of  December  one  of  the  quarterly  payments 
became  and  was,  and  at  the  said  time  when,  &c,  reoiained  doe 
and  payable  to  the  said  defendant  Bowater;  that  after  the  same 
had  become  due,  and  when  the  same  was  in  arrear  and  unpaid, 
and  within  thirty  days  next  before  the  said  time,  when,  &&, 
the  plaintiff  fraudulently  and  clandestinely  removed  the  said 
goods  (to  prevent  the  landlord  dbtraining  for  the  siud  quarters 
rent),  ftc"  The  plea  therefore  states,  that  the  fraudulent  re- 
moval took  place  after  the  quarter's  rent  had  become  due,  asd 


(a)  The  11  Geo.  2.  c.  19.  8. 1.  ifl 
as  follows,  "Whereas  the  sereral  laws 
heretofore  made  for  the  better  secu- 
rity of  rents,  and  to  prevent  frauds 
committed  bj  tenants,  have  not 
proved  sufficient  to  obtain  the  good 
ends  and  purposes  designed  thereby, 
but  rather  the  fraudulent  practices 
of  tenants,  and  the  mischief  intended 
bj  the  said  Acts  to  be  prevented, 
have  of  late  years  increased,  to  the 
great  loss  and  damage  of  their  les- 
sors or  landlords,  be  it  enacted,  that 
in  case  any  tenant  or  tenants,  lessee 
or  lessees,  for  life  or  lives,  term  of 
years,  at  will,  sufferance,  or  other- 
wise, of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  upon  the 
demise  or  holding  whereof  any  rent 
is  or  shall  be  reserved,  due,  or  made 
payable,  shall  fraudulently  or  clan- 
destinely convey  away,  or  carry  off 
from  such  premises,  his  or  their 
goods  and  chattels,  to  prevent  the 
Hmdlord  or  lessor,  landlords  or  les- 
fors,  from  distraining  the  same  for 


arrears  of  rent  so  reserved,  due,  cr 
made  payable ;  it  shall  and  may  be 
lawful  to  and  for  every  landlofd  or 
lessor,   landlords  or  lessors,  within 
that  part  of  Great  Britain  calkd 
England,  dominion  of  Wales,  or  the 
town  of  Berwick-upon-Tweed,  or 
any  person  or  persons  bj  him,  her, 
or  them,  for  that  purpow  iavfitHt 
empowered,    within    toe    ^fiaoe    '-^ 
thirty  days  next  ensning  aiMsh  eoo- 
veying  away  or  caxiying  off  sadi 
goods  or  chattels  as  aforesaid,  t4 
take  and  seize  such  gooda  and  cist- 
tels,   wherever   the  same  shall  he 
found,  as  a  distress  for    the  fis»l 
arrears  of  rent;   and  the  aaoK  to 
sell,  and  otherwise  dispose  of  ia  fsck 
manner  as  if  the  sud  goods  uA 
chattels  had  actually  been  distrsise-i 
by  such  lessor  or  Landktd,  lesson  or 
landlords,  in  and  upon  snch  pR- 
mises  for  such  arrears  of  rent:  sat 
law,  custom,  or  usa^  to  the  cw- 
trary  in  anywise  notwithstanding.* 
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when  the  same  was  in  arrear  and  unpaid ;  and  it  is  submitted,  ^  ^^^^* 
that  it  was  not  proved  at  the  triaL  I  intend  to  support  the  ixzbblb 
proposition  that  rent  is  not  due  until  midnight  of  the  day  on  ^  *'- 
which  it  is  reserved  and  made  payable.  It  is  laid  down  in  andAmotbeb. 
ClurCi  Case  (a)  that  in  case  of  payment  of  rent  issuing  out  of 
land,  the  legal  time  of  payment  is  a  convenient  time  before  the 
last  instant  of  the  day  on  which  tbe  rent  is  payable ;  for  till  the 
end  of  the  day  no  remedy  is  given  by  the  law  to  recover  the 
rent,  and  if  rent  be  made  payable  at  the  Feast  of  Easter,  if  the 
tenant  pays  the  rent  in  the  morning,  and  the  lessor  dies  at  two 
hours  before  noon  of  the  same  day,  although  the  payment  is 
voluntary,  yet  it  is  a  good  satisfaction  against  the  heir.  Again, 
in  Duppa  v.  Mayo  (6)  it  is  laid  down  by  Hale^  Chief  Baron, 
*'  That  although  the  time  of  sun-set  was  the  time  appointed  by 
the  law  to  demand  rent,  to  take  advantage  of  a  condition  of 
re-entry,  or  to  tender  it  to  save  a  forfeiture,  yet  the  rent  is 
not  due  until  midnight ;  for  if  a  man  seised  in  fee  makes  a  lease 
for  years,  rendering  rent  at  the  Feast  of  St  John  the  Bap- 
tist, upon  condition  of  re-entry  for  non-payment,  now  the  lessor, 
if  he  will  take  advantage  of  the  condition,  must  demand  it  at 
sun-set ;  yet,  if  he  dies  aflter  sun-set,  and  before  midnight,  his 
heir  shall  have  this  rent,  and  not  his  executors;  which* proves 
that  the  rent  is  not  due  until  the  last  minute  of  the  natural 
day."  So,  in  Lord  Rockingham  and  Another  v.  Oxenden  (c),  it 
was  held,  that  when  the  lessor  died  between  three  and  four  in 
the  afternoon,  before  sun-set,  on  the  day  when  the  rent  was 
reserved  payable,  the  rent  went  to  the  heir  and  not  to  the  exe- 
cutor ;  because  at  the  time  of  the  death  of  the  lessor,  there 
was  no  remedy  nor  means  to  compel  payment  thereof.  In  the 
case  of  mortgages,  bonds,  and  other  instruments,  whereby  par- 
ties bind  themselves  to  pay  money  on  a  certain  day,  they  have 
until  the  last  moment  of  the  day  fixed  to  pay  the  money. 
LeftUy  V.  Mills,  (rf)  In  1  Williams  on  Executors  (e)  it  is 
laid  down  that  rent  is  not  due  till  midnight  of  the  day  on  which 
it  is  payable.  In  the  case  of  tenants  for  life  dying  before  or  on 
the  day  on  which  any  rent  was  reserved  or  made  payable,  the 
11  Geo.  2.  c.  19.  s.  15.  provides  that  the  executors  of  such  tenant 
for  life,  may  recover  the  whole  or  a  proportion  of  the  rent  ac- 
cording to  the  time  such  tenant  for  life  lived,  of  the  last  year, 
or  quarter  of  a  year,  or  other  time  in  which  the  rent  was  grow- 
ing doe,  &c.  [Lord  Campbell  C.  J.  The  authorities  seem 
overwhelming  to  show  that  the  rent  is  not  due  until  midnight  of 


(a)  10  Coke's  Rep.  127.  (a).  (d)  4  T.  R.  173. 

ib)  1  Wms.  Saund.  2S6.  (a).  (0  4th  Edit.  p.  i 

(c)  2  Salk.  578. 
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.  ^^^'  ,      the  day  on  which  it  is  made  payable.     There  is  no  necessity  for 
Dibble       proving  that  the  rent  was  actually  in  arrear ;  bat  only  that  tbe 

BowATBB  6*^*  ^^'^  fraudulently  removed  to  prevent  the  landlord  dis- 
▲imAifoTHXB.  training  for  rent  which  was  due.]  The  plea  in  this  case  ex- 
pressly alleges  that  the  goods  were  removed  after  the  rent  hsd 
become  due,  and  when  the  same  was  in  arrear  and  unpaid ;  bat 
that  averment  was  not  proved  at  the  trial,  and  the  questioD  is, 
whether  it  is  a  material  averment^  and  it  is  submitted  that  it  ia. 
The  case  of  Rand  v.  Vauglian  (a)  expressly  decides  that  a  land- 
lord cannot  distrain  under  11  Geo.  2.  c  19.  s.  1.  goods  fraoda- 
lently  removed  from  the  tenant's  premises  before  the  rent  has 
become  due.  The  Court  of  Common  Pleas  in  that  case  ex- 
pressed an  opinion  that  the  law  was  so  decided  correctly  bj 
Eyre  J.  C,  in  Watson  v.  Main  (&),  and  that  Lord  JSllenbaraugh 
appeared  to  have  only  doubted,  but  expressed  no  opinion  upon 
the  point  in  Fumeaux  v.  Fotherby  and  Another,  (e)  These  au- 
thorities are,  it  is  submitted,  directly  in  point.  The  plea  is  not 
proved,  and  if  a  plea  framed  to  meet  the  exact  facts  proved  at 
the  trial  were  put  upon  the  record,  it  would  be  bad,  according 
to  the  authorities  cited. 

Mr.  Warren  Q.  C.  and  Mr.  Bovtll^  in  support  of  the  rule. 
The  quarter's  Tent,  in  this  case,  was  due  at  the  moment  tbe  goods 
were*removed ;  the  entire  quarter  expired  at  midnight  on  the 
24th  of  December;  the  tenant  had  then  enjoyed  a  quarters 
occupation  of  the  premises,  and  the  rent  was  then  debitum  in 
prtBsentit  although  it  was  solvendum  in  futuro.     Suppose  tbe 
tenant  had  paid  the  quarter's  rent  on  Christmas  Day,  it  woold 
have  been  a  good  payment.    Lord  Cromwell  v.  Andrews,  (d)   By 
the  8  Ann.  c.  14.  s.  2.  it  is  provided  that  in  case  of  a  fraudulent 
removal  of  his  goods  by  a  tenant,  with  intent  to  prevent  the 
landlord  from  distraining  the  same  for  arrears  of  such  rent  so 
reserved,  &c.,  the  landlord  might  follow  and  distrain  the  goods 
within  five  days  after  removal;   the  corresponding   words  in 
11  Geo.  2.  c  19.  s.  1.  are,  '*  to  prevent  the  landlord  from  dis- 
training the  same  for  arrears  of  rent,  so  reserved,  due,  or  made 
payable."    The  rent  could  not  be  demanded  until  the  last  minute 
of  the  day  on  which  it  is  made  payable.     I  admit  that,  and  the 
authorities  cited.      The  defendants  contend  the  rent  was  in 
arrear  after  twelve  at  midnight  on  the  24th  of  December.  [Lord 
Campbell  C.  J.    It  is  not  in  arrear  until  the  time  for  payment  k 
passed.]     The  meaning  of  the  statute  is  this,  if  the  tenant  skalJ 
remove  his  goods  with  intent  to  prevent  his  landlord  distraining, 
then  the  landlord  may  (within  thirty  days)  follow  and  distrain 


(a)  1  Bing.  N.  C.  770.  (e)  4  Camp.  137. 

(b)  3  Esp.  15.  (d)  Cro.  Eluc  15. 
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them,  as  for  a  fraudulent  removaL    This  is  a  highly  remedial     ^  ^^^^'  , 

statute,  and  ought  to  have  a  liberal  conBtruciion  put  upon  it.       Dxbblx 

The  authorities  relied  upon  by  the  other  side,  are  distinguishable     bo^^„h 

from  the  present  case.     In  Watson  v.  ilfatn,  the  goods  were  re-  amd  Ahothis, 

moved  eleven  days  before  the  rent  became  due;  in  Fumeaux  y. 

Foiherby  the  goods  were  removed  on  the  28th,  and  the  rent 

became  due  on  the  29th  of  September ;  and  in  Rand  y.  Vaughan^ 

the  goods  were  removed  on  the  24th  of  March,  and  the  rent 

became  due  on  the  25th ;  but  in  the  present  case,  the  goods  were 

not  removed  until  the  very  day  on  which  the  rent  became  due, 

Tiz.,  the  25th  of  December.    In  Nortkfield  v.  Nightingale  (a), 

which  was  decided  on  demurrer  to  a  similar  plea,  the  removal 

of  the  goods  was  alleged  to  have  taken  place  on  a  day  previous  to 

that  on  which  the  rent  was  payable ;  that  decision  is  not  there* 

fore  an  authority  against  the  defendants.     The  only  point  before 

your  Lordships  in  the  present  case,  is,  whether  the  tenant  can 

fraudulently  remove  lus  goods  on  the  very  day  on  which  the  rent 

is  made  payable.     There  is  nothing  in  fhe  11  Geo.  2.  c  19.  s.  1. 

which  requires  that  the  removal  should  be  after  the  rent  has 

become  due.    [He  rend  the  words  of  the  Act]     In  Fumeaux  v. 

Fotherby,  Lord  Ettenborough  intimated  an  opinion,  that  where 

goods  are  fraudulently  removed  from  the  premises  in  the  night, 

to  prevent  the  landlord  from  distraining  them  for  arrears  of  rent 

to  become  due  next  morning,  that  it  came  within  the  mischief 

intended  to  be  remedied  by  the  11  Geo.  2.  c.  19.  s.  1.,  and  that 

there  was  some  ground  for  contending  that  it  also  came  within 

the  provisions  of  that  Act.     In  Rand  v.  Vaughan  the  point  does 

not  appear  to  have  been  very  fully  argued.   [Lord  Campbell  C.  J« 

The  decision  in  Rand  v.  Vaughan  is  not  in  your  way,  as  there, 

the  goods  were  removed  the  day  before  that  on  which  the  rent 

became  due.]     If  the  construction  of  the  statute  is  in  our  favour, 

the  averment  in  the  plea,  ^*  that  after  the  same  had  become  due, 

and  when  the  same  was  in  arrear  and  unpaid,"  may  be  struck 

out  as  immaterial  to  the  defence,  and  instead  the  words  ^^  ou  tho 

day  and  year  aforesaid,"  may  be  inserted  in  the  plea,  {b) 

LoBD  Campbell  C.  J.  The  plea  being  amended  in  the 
manner  proposed,  I  am  of  opinion  that  the  defendants  are 
entitled  to  have  the  verdict  entered  for  them.  The  removal 
of  the  goods  in  this  case  took  place  on  quarter  day,  and  as  a 
quarter's  rent  became  due  on  that  day,  the  case  clearly  comes 
ivithin  the  mischief  the  Act  was  intended  to  remedy.     The  Act 

Ca)  Woodfairs  Landlord  and  Te«         Qi)  The  pica  was  so  amended  ac* 
lant,  341.  cording!/. 

C.  L-— VOL.  I.  3  M 
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..  ^^^^'  ^     would  be  insuffioient  to  effect  the  object  with  which  it  wu 
DiBBLM      passed  if  it  permitted  such  a  removd  of  the  goods  as  eiuts 

BotTATKA       ^^ '  although  that  would  not  be  enough^  unless  it  also  oomes 
A)ii>  Ahotrmu  within  the  words  and  meaning  of  the  Act,  and  I  think  it  does; 

because  the  statute  only  requires  that  the  tenant  should  hgn 
fraudulently  removed  his  goods  to  prevent  the  landlord  dis- 
tTwming  the  same  for  arrears  of  rent  reserved,  due,  or  made 
payable.    The  word  ^  arrears  **  here,  means  such  arrears  as  were 
due  or  payable  at  the  time  of  the  removal     Kow,  I  think 
Mr.  Wiarren  has  shown  that  the  rent  was  due  on  quarter  daj, 
at  the  time  of  the  removal  of  the  goods,  although  there  ia  no 
remedy  to  recover  it  until  the  day  after.     The  case  whkh 
has  been  cited   shows  that  a  payment  on  the  day  on  vhicli 
rent  becomes  due  is  valid  against  the  heir;  that  is,  because 
the  rent  was  due  at  the  time  such  payment  was  made.    There- 
fore, I  think  that  the  quarter's  rent  in  this  case  was  due  oa 
the  26th  of  December,  at  the  time  when  the  goods  were  re- 
moved, and  that  rent  still  remained  in    arrear    at  the  time 
the  landlord  followed  and  distrained  them.     I  would  not  have 
decided  contrary  to  Hand  v.  Vaughan  if  it  had  been  like  thid 
case,  but  it  is  not :  there,  the  removal  of  the  goods  took  place 
on  the  day  before  that  on  which  the  rent  was  payable ;  and 
in  no  sense  could  it  be  said  that  there  was  rent  due  at  tiie 
time  of  the  removal.    Lord  C.  J.  Tindal,  in  delivering  judg- 
ment in  Rand  v.  Vauffhan,  after  commenting  upon  the  view 
with  which  the  8  Ann.  c.  14.  s.  2.  and  11  Geo.  2.  appear  to 
have  been  passed,  proceeds  to  observe,  that  it  waB  the  place  and 
not  the  time  of  the  distress  to  which  the  statute  intended  to 
apply  the  remedy.     Although  that  dictum  is  entitled  to  every 
respect,  yet  I  cannot  agree  in  that;  although,  no  doubt^  that  wa$ 
one  of  the  objects  intended  by  the  statute.     This  caae,  there- 
foi*e,  being  within  the  very  words,  and  also  within  the  mischief 
which  the  statute  was  passed  to  prevent,  and  the  condoAon  I 
have  arrived  at  being  consistent  with  all  the  previous  decisions: 
I  am  of  opinion  that  the  verdict  ought  to  be  entered  in  favour 
of  the  defendants. 

'  CoLERiDQE  J.  I  am  of  the  same  opinion.  I  think  that  we 
are  not  bound  in  this  case  by  any  of  the  decisions  which  hare 
been  cited,  as  they  all  turn  upon  removals  which  had  takes 
place  before  the  rent-^day,  and  this  fact  was  evidently  oonad^ 
and  relied  upon  by  the  Judges  who  decided  those  caaes ;  tlist 
being  so,  we  are  at  liberty  to  look  at  the  words  of  the  statute, 
and  see  whether  the  present  case  comes  within  them.  [His  Lord- 
ship read  the  words  of  11  Geo.  2.  c  19.  s.  1.]  The  only  phx^ 
where  the  word  *' arrears  '*  is  used,  is  where  the  statute  speaks  ^' 
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the  landlord  distraining ;  but  it  does  not  state  that  the  rent  must     ^  ^^^*  , 
be  in  arrear  at  the  time  of  removal.  It  is  sufficient  if  the  rent  ir       Dibbui 
due  or  payable  at  that  time ;  although  the  landlord  cannot  foUoir      bo  ^*    tt 
of  seise  the  goods  until  there  are  arrears  which  would  have  AMDAMorimu 
entitled  him  to  have  distrained,  if  the  goods  had  not  been  re* 
moved    I  think  that  this  case  lA  clearly  within  the  words  and 
meaning  of  the  Act,  as  the  jury  have  found  that  the  goods  were 
fraudulently  removed  for  the  purpose  of  preventing  a  distress 
for  the  quarter's  rent.     I  cannot  think  that  the  words  of  the 
statute  tie  us  down  to  put  upon  them  the  construction  con-* 
tended  for  by  Mr.  Udall^  that  the  rent  must  have  been  actually 
in  arrear  at  the  time  of  the  removal. 

EttLS  J«     The  question  here  turns  upon  the  construction 

that  is  to  be  put  upon  the  11  Geo.  2.  c»  19.  s.  L,  and  whether 

the  statute  applies  to  the  facte  which  exist  in  the  present  case* 

Now,  the  facts  here  are,  a  quarter's  rent  due  on  the  26th  of 

December ;  a  fraudulent  removal  of  the  goods  by  the  tenant  on 

that  day,  for  the  purpose  of  avoiding  a  distress  for  that  rent* 

It  is  true  that  no  distress  could  be  levied  for  that  rent  until  the 

next  day,  the  26th  of  December ;  but  still  the  rent  was  due  on 

the  25th,  although  it  was  not  recoverable  until  the  next  day. 

It  seems  to  me,  therefore,  that  this  case  dearly  comes  within 

the  words  of  the  statute,  and  also  within  the  ndsohief  which  the 

Act  was  intended  to  remedy*    The  tenant  in  this  case  has  occu** 

pied  the  premises  for  the  entire  of  the  quarter,  and  then,  imme* 

diately  upon  the  expiration  of  it,  he  ftoioves  his  goods  for  the 

purpose  of  preventing  his  landlord  putting  in  a  distress  for 

the  quarter's  rent*     In  coming  to  this  conclusion,  it  appears  to 

tne  that  we  overrule  none  of  the  preceding  decisions  on  this 

point,  for  in  every  one  of  those  cases  the  removal  took  place 

before  the  rent  was  due.     Therefore  oUr  decision  in  this  case 

does  not  conflict  with  any  of  those  c&ses,  nor  With  the  dicta  of 

the  Judges  there,  as  to  the  uncertainty  and  incpnvenience  which 

might  be  caused  if  such  a  construction  were  put  upon  the 

statute ;  but  no  such  evil  as  there  pointed  out  will  follow  from 

our  decision  in  this  case,  because  we  only  hold  that  the  statute 

applies  where  the  tenant  fraudulently  removes  his  goods  at  the 

time  of  rent  being  due.     The  observation  of  Tindal  C.  J.,  in 

Rand  v.  Vauffkan,  that  it  was  the  place  and  not  the  time  of  the 

distress  to  which  the  statute  was  intended  to  apply,  has  no 

bearing  in  governing  the  construction  which  we  are  to  put  upon 

the  statute  as  to  the  time  of  the  removal.     The  point  which  we 

have  to  decide  is,  whether  a  fraudulent  removal  of  his  goods  by 

tlie  tenant  on  the  very  day  on  which  rent  became  due,  is  within 

the  statute ;  and  I  am  of  opinion  that  it  is,  and  that  the  defend- 
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1859.        nQts  are  entitled  to  have  the  verdict  entered  for  them  on  ikk 
DiBBLB      plea. 
^-  Cbomptok  J.    We  are  now  to  consider  the  plea  as  amended 

AXD  Anothu.  according  to  the  true  state  of  the  facts ;  and  certainly,  as  we  are 

sitting  here  as  a  Court  of  co-ordinate  jurisdiction^  and  not  as  a 
Court  of  error,  I  am  not  at  all  prepared  to  come  to  the  same 
conclusion  as  the  rest  of  the  Court ;  as  I  think  I  cannot  do  80 
consistently  with  previous  decisions  on  the  construction  of  this 
statute.     It  appears  to  me»  that  the  word  **  due  "  in  the  statute, 
is  not  one  on  which  the  Courts  have  proceeded  in  patting  & 
construction  upon  it.   I  think  the  previous  cases  have  construed 
the  Act  only  to  include  a  fraudulent  removal  of  the  goods  by  the 
tenant  with  the  intention  to  prevent  the  landlord  distraining  for 
rent  in  arrear  at  the  time  of  the  removal.    It  appears  to  me 
that  the  decision  of  the  Court  of  Common  Pleas  in  iZomf  t» 
Vauffhan  is  interfered  with  by  the  construction  put  upon  the 
statute  by  the  rest  of  the  Court    The  observation  of  TYhcfo/  C.  J., 
that  it  was  the  place  and  not  the  time  of  the  distress  to  which  the 
statute  was  intended  to  apply*  evidently  contains  the  grounds 
upon  which  the  judgment  was  founded ;  and  that  may  very  well, 
and  I  think  must  have  been,  the  great  object  of  the  statute.    I 
do  not  really  see  how  it  can  be  said  that  it  is  a  case  within  the 
Act,  if  the  rent  is  only  due  at  the  time  of  the  removal ;  it  would 
do  just  as  well  to  contend  that  a  removal  of  goods  with  intent  to 
prevent  a  landlord  distnuning  for  rent  which  had  not  become  doe 
was  so ;  but,  however  that  might  be  if  the  Court  had  now  to  put 
a  construction  on  the  statute  de  novo,  yet  as  it  appears  to  me 
that  a  different  construction  has  been  put  upon  it  in  previous 
cases,  I  do  not  feel  justified  in  coming  to  the  same  coa<dQaoii 
as  the  rest  of  the  Court  on  the  present  occasion. 

Verdict  to  be  entered  for  the  defendants. 
Attorneys,  Barrow  ff  Co, ;  and  Tanqueray. 


EaLCHBQUEB,      DE  BERNARDY  v.  HARDING  AND  POOLEY.(tf) 


May  9. 
June  3. 

The  plaintiff 
agreed  to  act 
as  defendant's 
agent  io  selling 
tickets  to  vievr 
a  procession, 
and  to  be  paid 
at  the  rate  of 
10/.  per  cent 
1  the  tickets 
Id,    Uq  took. 


Coram  Pollock  C.  B.,  Aldersok  B.,  Platt  B.^  and 

Martin  B. 

UECL  ARATION  for  work  and  labour^  and  for  money  paid. 
Plea,  never  indebted. 

At  the  trial  before  Alderson  B'.,  at  the  sittings  in  Hidcile* 
6CX4  it  appeared  that  the  plaintiff  had  entered  into  a  contr:Kt 

(a)  Reported  bj  Douglas  Brown,  Esq. 
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with  the  defendant^  Harding,  to  act  as  his  agent  in  selling     ,  ^^^^'  . 
tickets  to  view  the  funeral  procession  of  the  late  Duke  of  De  Bernasut 
Wellington,  from  seats  to  be  erected  over  the  Opera  Colonnade,      harmno 
and  was  to  be  paid  at  the  rate  of  10/.  per  cent,  on  the  receipts  amd  Poolrt. 
for  tickets  sold  by  his  means.     He  accordingly  took  steps  by  steps,  by  ad- 
advertising  and  other  methods  to  dispose  of  the  tickets ;  but  ^* J^'^^rwise 
before  any  were  sold,  and  before  the  funeral,  the  defendant  pro*  to  sell  tickets; 
hibited  the  plaintiff  from  further  proceeding  in  the  sale,  which  J|J^*p^goi'J  ^^ 
was  placed  in  the  hands  of  another  person,  to  whom  the  plain-  defendant  pro« 
tiff  referred  all  who  applied  to  him,  and  who  purchased  300  fdrtherpro* 
tickets.    There  was  no  evidence'  against  the  defendant,  Pooley.  *^^°^»  ®" 
The  learned  Judge  was  of  opinion  that  the  jury  ought  not  to  plaintiff  sent 
imply  the  contract  in  the  declaration  when  a  different  one  had  ^^^..P?"^^" 
been  entered  into  by  the  parties,  for  the  breach  of  which  there  the  defendant 
should   have  been  a  special  count,   and  therefore  directed  a  f^^^^^^g 
verdict  for  the  defendant;  but  gave  leave  to  move  to  enter  the  could  recover 
verdict  for  the  plaintiff  for  12i  125.,  the  sum  claimed  for  the  JJ  SSfcAi^iof 
work  done  and  expenses  incurred,  or  for  a  new  trial.  auumpsit  for 

Mr.  «/.  G*  Malcolm  accordingly  obtained  a  rule  nisi^  on  con*  ^oq^,  op  sbow- 

dition  of  striking  out  Pooley's  name  from  the  record,  on  pay-  j|>?  **>**•  o» 

ment  of  his  costs.  bited  to  pro- 
Mr.  fFilles  showed  cause.     The  declaration  on  the  indebitatus  ^^j  J®  ^'* 

elected  to 

counts  is  wrong,  and  the  plaintiff  should  have  declared  in  a  rescind  the 
special  count  alleging  the  contract,  its  part  perfonnance  by  the  ^^^  ^^'' 
plaintifi^  and  his  discharge  from  the  residue  by  the  defendant.        ^ 
The  true  measure  of  damages  when  a  person  is  stopped  in  the        j^  ^ 
performance  of  a  contract  is  the  gain  he  would  have  made  on 
the  completion  of  the  work  less  the  sum  he  would  have  to  spend 
to  complete  it.     In  Fevrings  v.  Tisdal(a)  it  was  held  that  a 
menial  servant  could  not  recover  a  month's  wages  for  having 
been  improperly  dismissed  without  a  month's  warning  on  the 
common  count  for  work  and  labour,  on  the  ground  that  she 
ought  to  have  sued  in  special  assumpsit     [Martin  B.  referred 
to  Cutter  V,  Powell  (J),  where  it  is  said,  **  The  next  exception 
to  the  general  rule,  that  no  action  of  indebitatus  assumpsit  will 
lie  while  the  special  contract  remains  unperformed,  is  to  he 
found  in  a  class  of  cases  which  establish  the  proposition,  that 
when  one  party  has  absolutely  refused  to  perform,  or  has  in- 
capacitated himself  from  performing,  his  side  of  the  contract, 
the  other  party  may  rescind  the  contract,  and  sue  for  what  he 
has  already  done  under  it,  upon  a  quantum  meruitJ^"]    Ferguson 
V,    Carrington  (c),  and   Crosthwaite  v.  Gardner  (d)  were  also 
quoted. 

(a)  1  Kxch.  295.  (c)  9  B.  &  C.  59. 

lb)  2  Sm.  L.  C.  18.  {d)  21  L.  J.  Q.  D.  266. 
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.  ^^^^'  J  Mr.  Hoggifu  and  Mr.  Makolm  in  support  of  the  rule.  The 
Dk  BsKHAmof  plaintiff  was  to  be  pud  a  per  oentage  on  the  tickets  sold,  and 

HABDuia  ^^^^  ^*  ^  question  of  evidence,  and  not  of  pleading,  [PoUoek 
A«]>  PooLSf  ,    C.  B.  Suppose  the  owner  of  a  horse  wishes  it  to  be  ridden  by  a 

particular  jockey,  who  is  to  be  pud  by  a  share  of  the  winnings, 
and  just  before  the  race,  and  after  the  jockey  has  gone  through 
a  preparatory  course  of  training,  the  owner  forbids  him  to  ride, 
how  are  you  to  ascertain  the  amount  of  damages?]  The 
question  does  notarise  here;  for,  inasmuch  as  the  special  con* 
tract  originally  entered  into  has  been  broken  by  the  defendant, 
the  plaintiff  has  a  right  to  rescind  it,  and  to  elect  to  fall  back 
upon  that  which  the  law  implies,  and  proceed  on  a  qmrnium 
meruit^  according  to  the  rule  quoted  from  the  note  in  Smith'« 
Leading  Ci^ea,  Hanche  v.  Colbum  (a),  there  cited,  applies  in 
this  case,  and  the  note  itself  has  been  referred  to  with  appro- 
bation in  Goodman  v.  PoeocK  (ft)  The  rule  contended  for  ap- 
plies, as  the  plaintiff,  by  acquiescing  in  the  defendant's  pro* 
hibition  to  pomplete  the  contract,  has  precluded  himself  finom 
complaining  that  it  was  broken. 

Pollock  C.  B.  It  seems  to  us,  that  as  the  plaintiff  pro* 
eeeded  on  the  notion  that  the  original  contract  was  abandoned, 
and  on  that  account  assisted  the  defendant  by  sending  pur* 
chasers  for  tickets,  and  as  the  view  as  to  the  defendant's 
acquiescence  in  the  abandonment  was  not  submitted  to  the 
jury,  the  rule  should  be  made  absolute  for  a  new  triaL  The 
case  is  as  though  in  Cutler  v.  Powell  (c),  the  captun  had  sud 
on  the  voyage,  let  us  put  an  end  to  the  bargain  and  burn  the 
note,  and  nothing  had  been  mentioned  on  either  side  about  the 
work  which  had  been  performed ;  would  the  law  not  then  say, 
that  a  contract  was  implied  for  what  had  been  done  ? 

Alderson  B.  When  the  defendant  put  an  end  to  the  con- 
tract, the  plaintiff  was  at  liberty  either  to  sue  specially  for 
damages  or  to  elect  to  rescind  the  contract,  and  sue  cm  aa 
quantum  meruit.  As  the  question  of  rescission  was  not  pre- 
sented to  the  jury,  there  will  be  a  new  trial. 

Platt  B*  and  Mabtin  B.  concurred. 

Rule  for  a  new  trial  absolute. 

Attorneys,  Long  §•  Hay ;  W.  tf  H.  P.  Sharp. 

(o)  8  Bing.  14.  (c)  2  6in.  L.  G.  1.;  6  T.  R.  SSa 

(b)  19  L.  J.  Q.  B.  410. 
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THOMPSON,  ADMINISTRATOR,  &o.  v.   HARDING  '     *     ' 

AND  ANOTHER,  (a) 

Coram  LoBD  Campbell  C.  J„  Colebipge  J,,  and  QuBwi'i 

CbOMPTOK  J.  Bench. 

<py  June  2. 

UECLARATION  for  money  received  by  defendants  to  the  Payments 
uBe  of  the  pldntiff,  as  administrator,  &c.,  and  on  an  account  bjthemaim^ 

stated.  o^  ^^^  estate  of 

Plea,  never  indebted.  ^  living  ' 

Upon  the  trial  at  the  York  Spring  Assizes,  186S,  before  acted  generaUy 

'  *       o  in  receiYinfF 

Cresstcell  J.,  it  appeared  that  the  action  was  brought  to  recover  and  paying 
three  sums  of  906Z.  12*.,  747?.  Us.  6rf.,  and  977/.  respectively,  "^^^^^^^ 
paid  into  the  banking-house  of  the  defendants  at  Bridlington,  estate,  are  pay- 
by  Richard  Smith,  deceased,  under  the  following  circumstances:  SSacterof^n 
Mr.  Smith  was  agent  and  receiver  of  the  estates  of  the  late  Mr.  executor  (fe  son 
Alex.  W.  R.  Bosville,  who  was  tenant  for  life  of  large  landed  be  rea)vCTed^ 
estates  in  Yorkshire,  but  who  died  on  the  23d  September,  1837,  ^>»ck  ftxim  the 
intestate  and  insolvent  as  to  personal  estate ;  and  his  son,  Mr.  person  who 

Godfrey  W.  B.  Bosville,  succeeded  him  as  tenant  for  life  of  the  fibsequenUy 
"^  .  takes  out  ad- 

landed  estates,  and  Mr.  Smith  continued  to  be  agent  and  re-  ministration, 

ceiver  of  the  estates  after  the  succession  of  the  latter  gentleman.  J^yhi^'^^^n. 

Mr.  Godfrey  Bosville,  after  some  hesitation,  declined  to  take  able  gronnd  to 

out  administration  to  his  father's  estate,  and  administration  was  manner  bad 

ultimately  taken  out  on  the  29th  January,  1849,  by  the  plaintiff,  authority  to 

1  i«.  make  the  pay- 

who  was  a  creditor.  ment,  alth^gh 

Mr.  Alex.  W.  R.  Bosville,  the  intestate,  during  bis  lifetime,  ^«  ^*^  °o* 
kept  an  account  at  the  defendants*  bank,  and,  at  the  time  of  his  himself  out  as 
death,  was  indebted  to  them  in  about  2500/.,  and  they  held  his  «» executor, 
bond  to  secure  the  balance  of  a  running  account  not  exceeding 
2000/. 

Mr.  Smith,  after  the  death  of  the  intestate,  received  rents  to 
the  amount  of  4311/.  4s.  9d.,  which  were  partly  arrears  due  at 
the  intestate's  death,  and  partly  rents  which  accrued  due  in 
October,  1847,  and  January,  1848,  subsequently  to  the  death 
of  Mr.  Alex.  W.  R.  Bosville,  and  he  made  a  great  variety  of 
payments  in  discharge  of  liabilities  of  the  late  Mr.  Bosville  in 
the  course  of  the  management  of  the  estates,  and  otherwise, 
including  rates  and  taxes,  tithes,  interest  on  mortgages,  rent 
dinners,  building  materials,  and  labour,  com  and  straw,  servants' 
wages,  and  the  accounts  of  the  late  Mr.  Bosville's  housekeeper, 
which  last  item  was  proved  to  have  been  paid  by  direction  of 

(a)  Reported  by  R.  J.  Corner,  Esq. 

8m  4 
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^  ^^^'  .  *  Mr.  Bosville,  jun.,  and  also  including  the  paymentB  to  the  de- 

THOMPsoir,  fendantSy  on  making  the  first  of  which  he  wrote  to  the  defendants 

^^'^Td!^*  the    following    letter :—"  Bamsley,    13th   Octoher,   1847. 

V.  Herewith  yon  will  receive  9062.  12<.,  which  please  place  to  the 


Hardino 


ANO 


"-^^^  credit  of  the  late  A.  W.  R.  BosviUe,  Esq. 

(Signed)  **  BiCHABD  SiaxH." 

He  had  previously  stated  to  the  bankers  that  he  had  orders 
to  discharge  the  account ;  and  similar  directions  were  given  xer* 
bally  on  making  the  second  and  third  payments.  Shortly  after 
the  last  payment,  the  bond  was  delivered  up  to  Mr.  Smith  by 
the  bankers,  and  was  found  amongst  his  papers,  and  a  balance 
of  222i  5<.  8dl,  remaining  after  payment  of  the  debt  due  to  the 
bankers,  was  carried  over  by  Mr.  Smith's  direction  to  the  ac« 
count  of  Mr.  BosviUe,  jun. 

The  jury  found  that  the  sums  were  paid  in  by  Mr.  Smith  to 
liquidate  the  debt  due  to  the  bankers,  and  the  learned  Judge 
directed  a  nonsuit  to  be  entered,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him ;  and  a  rule  having  accord* 
ingly  been  obtained  for  that  purpose, 

Mr.  KnowUs  Q.  C.  and  Mr.  72.  Hall  showed  cause.  The 
sums  for  which  thb  action  was  brought  were  payments  by  a 
person  acting  as  executor  de  son  tort^  which  would  have  been 
lawful  payments  by  a  rightful  administrator,  and  are  therefore 
protected.  The  case  of  Mountford  v.  Gibson  (a)  will  be  relied 
on  by  the  other  side,  as  showing  that  there  is  not  enough  to 
constitute  Smith  an  executor  de  son  tort,  but  in  that  case  there 
was  merely  a  single  act  done  by  a  widow  in  dealing  with  her 
husband's  effects,  whereas  in  this  case  the  evidence  shows  Smith 
to  have  been  acting  generally  in  administration  of  the  afikirs  of 
the  deceased ;  and  the  language  of  Le  Blanc  J.,  at  p.  455.  of 
that  case,  is  strongly  in  the  defendants'  favour.  The  role  go* 
veming  these  cases  will  be  found  in  Padget  v.  Priest  (b\  where 
it  is  laid  down. that  ''It  is  clear  from  all  the  cases  that  the 
slightest  circumstance  will  make  a  man  an  executor  de  son  tort ; 
it  is  said  in  Dyer,  166.  &.,  that  if  a  man  even  milk  the  cows,  or 
take  a  dog  of  the  intestate,  that  will  constitute  him  an  execntor 
de  son  tort^  In  Sharland  v.  Mildon  (c),  a  case  very  much  re- 
sembling this,  an  attorney  employed  to  collect  the  intestate's 
debts  by  his  widow,  who  died  without  having  taken  out  admi- 
nistration, was  held  liable  to  be  sued  as  an  executor  de  son  tort, 
and  his  liability  was  not  avoided  by  his  having  acted  only  as 
agent  to  the  widow.  Moreover,  the  payments  made  by  Smith 
were  not  for  his  own  bencGt,  and  are  protected ;  for  *'  although 

(a)  4  East,  441.  (ft)  2  T.  R.  97.  (c)  6  Umt^  ^S^ 
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an  executor  de  son  tort  cannot  by  his  own  wrongful  act  acquire    ■ .  . 

anj  benefit^  yet  he  is  protected  in  all  acts  not  for  his  own  bene-     THOMPsoif, 
fit  which  a  rightful  executor  may  do."  (a)    In    Oxenham  v.   '^"'J^' 
Clapp  (b),  it  was  held  that  an  executor  de  son  tort  might,  after  v. 

action  bft>ught  by  a  simple  contract  creditor,  pay  a  specialty  jjn>^crTWEB. 
debt,  and  plead  the  payment  of  that  debt  in  bar  of  the  action ; 
and  in  the  case  now  before  the  Court,  the  debt  was  for  the 
greater  part  a  specialty  debt,  and  the  defendants  gave  up  a  spe- 
cialty on  the  payment.  JVoolley  v.  Clark  (c)  will  perhaps  be  re- 
lied on,  but  does  not  apply.  That  was  the  case  of  an  executor 
who  sold  goods  after  having  notice  of  a  will  made  subsequently 
to  the  one  under  which  he  acted,  the  probate  of  the  first  will 
bemg  afterwards  revoked.  In  Comyn's  Digest  (d)  it  is  laid 
down  that  **  an  executor  de  son  tort  if  he  plead  pkne  adminis^ 
travitf  he  shall  not  be  charged  beyond  the  assets  which  came  to 
his  hands :  and  therefore  he  shall  be  allowed  if  he  pay  debts  to 
creditors ;"  and  if  the  debt  had  not  been  paid.  Smith  might 
have  been  sued  for  it,  and  the  Statute  of  Limitations  would 
run  against  the  defendants.  Webster  v.  Webb  (e),  Williams  on 
Executors,  {f) 

Mr.  Watson  Q.  C.  and  Mr.  Stammers  contrh.     There  is  no- 
thing to  show  that  Smith  ever  acted  as  executor ;  he  never  held 
liimself  out  as  such,  and  merely  paid  in  this  money,  as  he  had 
done  before  the  intestate's  death,  in  his  character  of  manager  of 
the  estate ;  nor  had  he  done  any  other  act  of  receipt  than  re- 
ceiving the  rents  of  the  estate,  of  which  he  was  the  agent.   This 
was  not  enough  to  constitute  him  an  executor  de  son  tort  ac- 
cording to  Mountford  v.  Gibson  (ff),  and  all  the  payments  made 
by  him  were  wrongful  and  invalid,  except  for  the  purpose  of 
charging  him.    Woolley  v.  dark.  (A)  As  to  the  smaller  debts,  it 
is  not  very  clear  out  of  what  money  they  were  paid.    They  were 
paid  by  direction  of  Mr.  Bosville,  jun.,  and  probably  out  of  his 
money  ;  and  the  act  of  receiving  the  rents  was  a  rightful  one 
under  his  employment  as  receiver,  both  by  the  fiither  and  the 
son.     The  case  of  Oxenham  v.  Clapp  (t)  was  an  action  charging 
the  defendant  as  executor,  and  the  defence  was  held  good,  on  the 
ground  that  if  the  plaintiiF  charges  the  defendant  as  executor, 
he  must  deal  with  him  as  executor  in  every  respect.     The  ques- 
tion whether  Smith  would  have  been  chargeable  as  an  executor 

(a)  'WilllvDB  on  Exors.  p.  218.  (e)  lOYes.  93. 

4th  edit.  (/)  Vol.  i.  p.  217.,  note  m. 

(^)  2  B.  &  Ad.  309.  (g)  4  East,  441. 

?c)  5  B.  &  A.  744.  (h)  5  B.  &  A.  744. 

(flQ  Administrator,  c.  3.,  and  au*  (t)  2  B.  &  Ad.  309. 
ihorities  there  cited. 
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IMS.        jf  40,1  ff^  jog,  QQj  determinQ  thia  oase  At  all;  bnttheital 
THovPMMr,     question  is,  whether  there  was  a  bona  Jide  dealing  by  the  de- 

.  AwiifiirrKA-   fendants,  the  bankers,  with  Smith  as  an  executor.    In  Parktr  v. 
r.  Km  (a)  the  opinion  of  the  Court  in  KnowUs  y.  Luee  {h)  is 

.  ANO  Aiimni.  ^^^*  ^t  *'  there  was  a  difference  between  a  copyhold  gnmted 

by  a  steward  who  has  a  colour  and  no  right  to  hold  a  oonrt,  and 
a  steward  who  has  neither  colour  nor  right."    Hei«,  where  is  the 
colour  ?    The  defendants  knew  Smith  as  receiyer  of  the  estate, 
•and  tberafore  the  payment  gave  no  oolour  to  his  acting  as  exe- 
cutor.    In  Mamnffard  ▼•  Gib$an  {c\   Latorenee  J.  says,  ^  The 
only  foundation  on  which  a  creditor  of  the  intestate  can  in  any 
oase  make  title  to  a  payment  or  delivery  to  him  out  of  the  in- 
testate's property  by  an  executor  de  <0»  tcrt^  is,  that  he  had  fur 
reason  for  supposing  that  the  person  from  whom  he  received 
anch  payment  or  delivery  had  a  right  to  make  it ;  as  where  sack 
person  avowedly  took  upon  himself  the  character  of  executor, 
and  acted  as  such.**    This  is  exactly  within  that  case :  it  was 
the  payment  of  a  single  debt,  and  is  within  the  prindiple  of  the 
last  cited  case ;  —  a  single  wrongful  act  of  dealing  with  tiie  in- 
testate's estate,  in  which  the  defendants  were  acceasories.  More* 
over,  the  defendants  were  bound  to  show  that  the  payment  was 
made  in  the  due  course  of  administration.  {Lord  CampbdlC  J. 
Is  it  not  to  be  presumed  to  be  in  due  course  until  it  is  shown 
that  there  were  debts  of  a  higher  class  ?]     In  Wentworth  on  Exe- 
cutors (d),  it  is  said  *'  Question  was  made  if  such  an  executor 
by  wrong,  pay  a  debt  to  another  creditor  by  specialty,  whether 
this  shall  not  stand  firm  and  good,  since  he  stands  liable  to  cre- 
ditors so  far  as  the  goods  by  him  administered  do  amount  and 
it  was  agreed  by  the  better  opinion  at  last,  that  this  ahonld 
stand  firm  and  good ;  so  as  if  the  payment  were  made  oat  of  hi^ 
own  goods  he  might  retain  to  himself  in  lieu  thereof  so  much  of 
the  goods  of  the  testator ;  for  here  he  doth  not,  as  in  the  other 
oase,  advantage  himself  by  his  own  wrong.     Yet  that  ofunion, 
allowing  this  payment  to  creditors,  must,  as  I  think,  be  under- 
stood with  this  difference,  vis.,  that  this  payment  shall  stand  ai 
against  other  creditors,  but  not  as  against  the  right  executar  or 
administrator;  for  then  any  stranger  might  usurp  the  office  of 
executor,  and  take  from  him  that  liberty  and  election  to  prefer 
which  creditor  be  will  in  first  payment ;  yea,  might  take  from 
the  executor  power  to  pay  himself  before  others,  in  case  thej« 
were  a  debt  due  to  him,  which  were  very  unreasonable.'*     The 
defendant  therefore  was  at  least  bound  to  show  that  there  were 

[d\  1  Ld.  Raym.  661.  (cQ  Edit.  1708,  p.  188.    14l]i  edit. 

:6)  Moore,  109,  110.  p.  334. 

[c)  4  But,  450. 
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Qo  Buperibr  debts*  no  other  bond  debts*  no  debts  to  the  Crowns      ,  ^^^'  ^ 

in  order  to  sustain  this  payment*  which  would  still  be  doubtful,     Toovpioji^ 

as  against  the  rightful  administrator.   On  the  doctrine  laid  down   ADMunwaAr 

in  Padgety.  Priest  (a)*  each  of  the  defendants*  by  receiying  and  v. 

applying  this  money*  became  executor  de  $on  tort ;  and  this  is  jj^^^^^j^ 

then  the  case  of  a  lawful  administrator  suing  such  executors. 

Seely  y,  Powi$  (b)  was  referred  to  as  showing  that  it  is  necea* 

sary  that  payments  should  be  made  in  the  character  of  an  exe<* 

cutor  to  constitute  an  executpr  de  son  tort.  [Lord  Campbell  C.  J* 

I  cannot  doubt  but  that  there  was  yery  good  eyiden^e  to  show 

that  Smith  was  acting  as  executor  de  son  torty  and  the  Judge 

does  not  appear  to  haye  been  asked  to  put  it  to  them  whether 

the  defendants  belieyed  he  was  acting  as  such  or  not*  or  had 

authority  to  make  the  payments ;  and  I  do  not  know  whether 

we  can  now  take  notice  of  that  point     It  may  be  fit*  howeyer* 

to  be  oonsidered*  as  well  as  the  point  suggested  by  Wentworth| 

whether  validity  is  to  be  giyen  to  all  the  acts  of  a  stranger 

interfering  as  executor*  and  the  cases  cited  as  bearing  on  that 

point,] 

Cun  adv.  vultn 

Liom>  Campbell  C.  J.  nowdeliyered  the  judgment  of  the      Jicmss. 
Court.    We  are  of  opinion  the  rule  to  enter  a  yerdict  in  this 
case  for  the  plaintiff  ought  to  be  discharged. 

Upon  the  eyidenoe  it  appears  that  Smith  was  employed  in  re- 
ceiving therents  of  the  deceased  in  his  lifetime*    After  his  death 
he  continued  to  receive  the  rents  due  in  his  lifetime,  no  other  • 
representative  of  the  deceased  appearing ;  and  .he  paid  various 
debta  due  from  the  deceased.    The  defendants  were  the  bankers 
of  the  deceased,  and  the  jury  found  that  Smith  paid  them  the 
sum  sought  to  be  recovered  to  satisfy  a  debt  due  to  them  from 
the  deceased.     A  considerable  time  afterwards  administration 
was  granted  to  the  plaintiff,  and  the  present  action  is  brougbt. 
We  are  by  no  means  of  opinion*  as  against  the  person  who  is 
the   rightful  representative  of  a  person  deceased,  that  every 
payment  from  the  assets  of  the  deceased  shall  be  valid*  if  made 
by  tlie  person  who  has  so  interfered  with  the  property  of  the 
deceased  as  to  render  himself  liable  to  be  sued  as  executor  de 
son  tofrt.     This  he  certainly  did  do*  according  to  the  old  autho* 
TiiXem%  by  taking  on  himself  to  administer  to  the  effects  of  the 
deceased;    and   he  might  clearly   do   wrongful   acts*    which 
Mfould  render  him  liable  to  be  sued  as  executor  de  son  tort, 
yeithout  giving  validity  to  his  alienation  of  the  property  of  the 

(a)  2  T.  B.  97.  %       (b)  1  Har.  &  Wol.  2. 
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,  ^^^'  ^     deceased;  —  "For  then  a  stranger  might    usurp  the  office 
Tbompsok,     of  executor,   and  take  from  him  that  liberty   and  election 

ADMXNiffTRA.   ^Q  prefer  which  creditor  he  will  in  first  payment;  yea,  might 
V.  take  from  the  executor  power  to  pay  himself  before  otheiS)  in 

AmXs^^      case  there  was  a  debt  due  to  him,  which  were  very  unreasonaUc" 

WentwortICa    Office  of  Executor*,  (a)      Now  comes  the  lan- 
guage of  Lord  EUenborough: — ''A  single  act  of  wrong  in 
taking  the  goods  of  the  intestate,  though  it  may  be  sufficient  to 
make  a  party  executor  de  son  tart  with  respect  to  creditors  who 
may  choose  to  sue  him  in  that  character,  yet  will  not  give  him 
any  right  to  retain  them  as  against  the  lawful  administrator;" 
and  '*  when  it  is  laid  down  generally  that  payments  made  in  the 
due  course  of  administration  by  one  who  is  executor  de  sen  tart 
are  good,  that  must  be  understood  of  cases  iRcbere  such  pay- 
ments were  made  by  one  wlio  is  proved  to  have  been  acting  at 
the  lime  in  the  character  of  executor;  "  and  an  act  *'  may  well 
be  sufficient  to  charge  the  party  himself  as  executor  de  son  tort^ 
which  would  not  be  sufficient  to  justify  a  wrongdoer  clainung 
title  under  it."    That  is  the  law  as  explained  by  Lord  EUnt^ 
borough  in  Mountfard  v.  Gibson,  (b)    But  where  such  executor 
de  son  fort  is  really  acting  as  executor,  and  the  party  with  whom 
he  deals  has  fair  reason  for  supposing  he  has  authority  to  act  as 
such,  his  act  shall  bind  the  rightful  executor,  and  shall  alter 
the  property.     And  by  Lord  Holt  in  Parker  v.  Kett{e\  **  The 
reason  is  because  the  creditors  arc  not  IxAind  to  seek  further 
than  him  who  acts  as  executor ;  therefore,  if  an  executor  de  son 
tort  pays  100/.  of  the  testator's  in  a  bag  to  a  creditor,  the  right- 
ful executor  shall  not  have  trover  and  conversion  against  the 
creditor.^    In  the  present  case  Smith  may  be  considered  as 
acting  in  the  character  of  executor,  seeing  that  for  months  be* 
fore  he  administered  the  assets  of  the  deceased;  and  thedefend« 
ants,  when  the  payments  were   made  to  them   by  him,^  in 
satisfaction  of  a  debt  due  to  them  from  the  intestate,  might 
reasonably  have  supposed  that  he  had  authority  to  make  it. 
This  being  taken  as  a  fact  (and  there  was  no  desire  expressed  at 
the  trial  that  it  should  be  left  to  the  jury)  we  are  of  opinion 
the  non-suit  was  right ;  and  the  rule,  therefore,  must  be  dis- 
charged. 

£u1e  dischai^ged. 
Attorneys,  J.  7.  Cookncy;  and  Williamson^  Hill,  gf  WUUamsmu 

(a)  14th  edit.  p.  335.       (6)  4  East,  pp.  445. 447.      (e)  1  Ld.  Baja.  6Sl. 
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IS58, 

BUNBURY,  BART.,  t^.  FULLER  (a) 

Chambeb. 

Coram  Coleridge  J.,  Wightman  J.,  Crompton  J.,       (EBBOByRox 
Maule  X,  Cresswell  J.,  and  Williams  J.  »=«  Coo»t  <>' 

EXCHSQUSB.) 

Debt  for  25/.     For  that  whereas  the  plaintiff,  before,  &c.,  •^•'"^  ^^-  *  ^^• 
was,  &c,    the  owner   and    proprietor  of  the  tithes  of  hay  (aiocalandper* 
arising  from  certain  lands,  in  the  parish  of  Mildenhall,  in  the  fOM^  *»t^«  •ct) 
county  of  Suffolk,  and  within  the  bounds,  limits,  and  tithe-  the  General 
able  places  of  the  same  parish ;  and  the  defendant  during  all  J^®^^  ^^ 
the  time  aforesaid,  was  the  occupier  of  the  said  land.     And  t.  is.  [For  the 
whereas  all  and  singular  the  tithes  of  hay  arising,  &c.  from  the  AcL*iuidci^* 
said  land  within  forty  years  next  before,  and  at  the  time  of  cumstancet 
the  making  and*  passing  of  a  certain  Act  of  Parliament  made  this  case  wm 
and  passed  in  a  session  of  Parliament  holden  in  the  2nd  and  decided,  see  the 
3rd  years  of  the  reign  of  Edward  the  Sixth,  formerly  King  of     Jm  :--i«t» 
England,  intituled  and  being,  "  An  Act  for  Payment  of  Tithes,**  ^^f^^^^ 
ought  to  have  been   set  out  and  paid   to  the  owner,  pro-  upon  the  com* 
prietor,  or  farmer  of  those  tithes  for  the  time  being,  to  wit,  the  J^^uJ^Sono?* 
parish  aforesaid,  in  the  county  aforesaid.     And  thereupon  the  making  a  corn- 
defendant  heretofore,  to  wit,  &c.,  at  the  parish,  &c.,  mowed  and  mutatwnof  all 
cut  down  certain  hay,  to  wit,  &c.,  the  tithe  whereof  then  be*  the  tithe  in  the 
longed  to  the  plaintiff,  and  ought  to  have  been  set  out  and  ^*.  Althoagh 
paid  to  him  as   such  owner,  &o.     Yet  the  defendant,  beinc:  ^^  *®*  <^,  ™ 

'  o  j^Qii  ffaye  the 

a  subject  of  this  realm,  and  well  knowing  the  premises,  but  aggneyed 
not  regarding  the  statute   in  such  case  made  and  provided,  ?*^^nSJ?t?tfi 
after  the  said  mowing,  &c.,  and  before,  &c.,  did  take  and  carry  Quarter  Ses- 
away  the  said  hay  from  the  said  land,  where  the  same  ought  to  JhTawSd"*^ 
have  been  tithed,  the  tenth  part  of  the  same,   or  any  part  made  hy  the 
thereof,  not  having  been  separated,  divided,  or  set  out  from  Snder^the^Act, 
the  nine  parts  residue  thereof,  nor  any  composition  or  agree-  y^^  ^  ^t  ap* 

peared  ftom 

(a)  Reported  by  G.  H.  Prentice,  Esq.  SSt'th^So. 

denhaUfen 
land**  bad  not  beei^  incladed  in  the  award,  bnt  compensation  had  only  been  giyen  for  other 
lands,  the  subject-matter  of  the  award,  such  total  omission  to  give  any  compensation  in  respect  of 
a  distinct  subject-matter,  viz.  the  **  Mildenhall  fen  land,"  was  a  grievance,  and  would  render  the 
award  pro  tanto  void,  and  therefore  no  bar  to  an  action  for  tithes. 

3.  The  Court,  looking  at  the  general  words  of  the  statute,  and  the  words  of  the  award,  were  of 
opinion  that,  in  this  case,  the  Judge's  direction  to  the  jury,  that  the  act  and  award  was  final  and 
conclusive,  was  wrong,  and  that  there  was  mvck  evidence  to  show,  that  the  commissioners  had  not 
taken  the  jfen  land  into  consideration. 

4.  Supposing  the  act  and  award  to  have  extinguished  these  tithes,  then  the  jurisdiction  given  to 
the  swsistant  tithe  commissioner,  by  6  &  7  Will.  4.  c.  71.  s.  45.,  would  be  restrained  by  sect.  90.,  which 
takes  away  his  jurisdiction  in  ^e  case  of  *'  lands  and  tenements,  the  tithes  wherepf  shall  have  been 
already  commuted  or  extinguished  under  any  Act  of  Parliament ;"  and  in  such  a  case,  his  decision 
-would  be  open  to  inquiry  in  the  Superior  Courts,  as  being  done  coram  nonjudice*  [Mauls  J» 
dvUniante,  at  the  end  of  the  argument]  (fi) 

5.  Twenty  years'  perception  of  tithtrs  does  not  give  a  title  or  right  to  them.  The  3  &  4  Will  4. 
c.  27.  cannot  be  applied  to  the  case  of  UUiett  in  the  same  way  as  it  has  been  held  to  operate  as  a 
parliamentary  conveyance  of  land. 

(6)  He  was  absent  from  town,  when  the  judgment  was  given,  from  illneti* 
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ment  made  with  the  plaintiff  for  the  tithe  thereof,  or  any  part 
thereof,  conti^rjr  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  the  plaintiff  further  saith,  that  the  said 
hay  was  worth  a  lar|ge  sum,  to  wit,  &c.  The  second  count  was 
similar,  but  claiming  tithes  of  corn  and  grain.  The  third  oount 
was  for  **  tithes''  bargained  and  sold  by  the  plaintiff  to  the  de- 
fendant Plea,  (by  $tatute\  to  first  and  second  counts  "  nil 
debet ;"  and  to  the  last  count}  **  Neyer  indebted."  Issue  joined 
thereon* 

The  cause  was  tried  at  the  Spring  Assises,   at  Bury  St. 
Edmund's,  before  Mr.  Justice  Erie,  and  a  verdict  was  found 
for  the  defendant ;  and  a  bill  of  exceptions,  which  admitted  the 
following  facts,  was  tendered  to  the  ruling  of  the  learned 
Judge  for  the  opinion  of  the  Judges  of  this  Cpurt: — The  de- 
fendant  was  admitted  to  have  been  the  owner  and  occupier  of 
the  land  in  question^  since  1816,  and  the  plaintiff  proved  his 
titie  by  successive  documents,  commencing  from  the  time  of 
the  dissolution  of  monasteries,  (the  property  having  formed 
part  of  the  possessions  of  the  abbey  or  monastery  of  Bury  St. 
Edmund's),  and  ending  with  the  will  of  Sir  Thomas  Charles 
Bunbury,  BarL ;  under  and  by  virtue  of  which  demise,  the 
plaintiff,  in  1821,  entered  into  possession  of  the  rents  and  profiti 
of  the  estates,  &o.,  and  wasi  at  the  time  of  the  oommenoement 
of  this  action,  in  the  receipt  of  tithes  arising  from  divers  fen 
and  other  landi  in  the  said  parish ;  and  it  was  admitted,  that 
during  the  full  period  of  twenty  years,  that  is  to  say,  from  the 
year  1828,  up  to  and  until  the  year  1847,  both  inclusive,  the 
plaintiff  either  took  in  kind  or  received  a  composition  for  the 
tithes  in  question ;  but  the  plaintiff  admitted  that  for  twelve 
years  next  before  the  year  1828,  that  is  to  say,  from  the  year 
1816,  when  the  defendant  first  became  the  owner  and  occupier 
of  the  said  land,  to  the  year  1827,  both  inclusive,  no  tithe  had 
been  taken  or  composition   in  lieu   of  tithes*     It   was  further 
proved,  hy  parol  evidence,  that  since  the  year  1832,  the  phun- 
tiff  has  every  year,  either  taken  in  kind  tithes  from  certain 
lands,  (other  than  those  of  the  defendant  in  the  declaration  men- 
tioned), situate  in  that  part  of  the  parish  of  Mildenhalt,  wUck 
is  called  and  known  by  the  name  of  '*  MiLDEKHALL  Fbh,"  ojh! 
near  to  the  said  close  of  land  of  the  defendant,  or  had  recmved 
comiiosition  in  money,  in  lieu  of  such  tithes  from  the  occupierB 
of  the  said  lands.     The  plaintiff  also  gave  in  evidence  a  deed 
IX)11,  or  instrument,  dated  the  6th  day  of  January,  1840,  and 
sealed  with  the  official  seal  of  the  Tithe  Commissioners  for  Eng- 
land and  Wales,  and  signed  by  W.  B.,  Esq.,  and  Rev.  R  J.. 
then  being  two  of  the   said  Tithes  Commissioners,  whereby 
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tliej,  by  virtue  of  the  '^  Tithe  Commutation  Aot,*^  appointed 
J.  M.  Herbert,  barrinter^at-law,  to  be  an  asBiBtant  tithe  oom'-' 
miflflioner,  for  ascertaining  the  amount  to  be  piud  by  Vf  ay  of 
FCQtcharge^  in  lieu  of  the  tithes  of  the  said  parish  of  Milden- 
hall;  and  that  the  said  J.  M.  Herbert,  on  several  days  between 
the  26th  day  of  May,  1840,  and  the  30th  day  of  December, 
1841,  held  several  meetings  at  the  hall  of  the  plaintiff,  in 
Mildenhall,  for    the    purpose  of  determining  the  differences 
l>etween  the  plaintiff  and  the  defendant  and  other  landowners 
in  the  said  parish,  concerning  certain  claims  for  exemption  from 
the  payment  of  tithes,  and  that  one  of  the  pieces  of  land  for 
which  the  defendant  made  such  a  claim  was  the  land  in  question; 
and  that  this  land  was  exempt  under  and  by  virtue  of  the 
MildenhaU  Enclosure  Act,  and  the  award  of  the  commissioners 
therein  named,  made  in  pursuance  thereof;  and  that  the  said 
J.  M.  Herbert  decided,  by  a  decision  in  writing,  dated  the  30th 
day  of  December,  1841,  that  the  defendant's  land  in  the  de* 
claration  mentioned  was  not  exempt  or  exonerated  from  tithe, 
or  the  payment  thereof,  in  the  manner  claimed  by  the  defend- 
ant, but  no  evidence  was  adduced  by  the  plabtiff  to  show, 
nor  was  it  proved,   that  any  further  proceedings  had  been 
taken  by  the  Tithe  Commissioners  for  England  and  Wales  to- 
wards the  commutation  of  the  tithes  of  the  said  parish,  or  that 
the  said  commissioners  had  confirmed  the  said  decision ;  but  it 
was  proved,  that  the  land  mentioned  in  this  decision  was  the^ 
defendant's  land,  and  the  same  as  mentioned  in  the  declaration. 
The  value  of  the  tithes  was  also  proved,  and  it  was  admitted, 
by  the  defendant,  that  he  had  not  paid  any  composition  in  lieu 
of  tithes.     It  was  also  confessed  by  the  defendant,  that  the  said 
parish  of  Mildenhall  contains  about  16,000  acres  of  land,  and 
that  of  such   16,000  acres,  about  9700  acres  are  a  fen  land; 
and  that  the  said  land  of  the  defendant  in  the  declaration  men-* 
tioned  forms  part.     This  was  the  evidence  for  the  plaintiff. 

Far  the  defence,  and  to  maintain  the  negative  of  the  first  and 
second  issues,  was  produced  a  certain  Act  of  Parliament  made 
and  passed  in  the  47th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled  and  being  **  An  Act  for  en* 
closing  Lands  in  the  Parish  of  Mildenhall,  in  the  County  of 
Suffolk,*'  and  the  award  made  by  the  commissioners  named  in 
and  appointed  by  the  said  Act  in  pursnance  thereof.  The  ad-* 
mission  of  this  Act  was  objected  to  by  the  plaintiff,  but  thd 
Judge  held  it  admissible,  and  exceptions  were  made  to  the  said 
opinion  and  decision  of  the  Judge.  The  defendant  also  gave 
in  evidence  an  award,  dated  the  Ist  day  of  May,  1812,  under 
the  hands  and  seals  of  the  commissioners  named  and  appointed 
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tH  and  by  the  $aid  last-mentianed  Act^  in  whicli  award  the  said 
oommissioners  state,  that  thej  did  (amongst  other  allotments 
thereby  made)  assign  and  allot  unto  the  said  Sir  Thomas 
Charles  Bunbury,  Barti  in  lieu  of»  and  as  a  compensatioa  for, 
all  the  tithes  arising,  growing,  and  renewing  within  Mildenhall, 
and  due  to  him,  three  several  pieces  or  parcels  of  ground,  in  the 
sud  award  particularly  described,  and  containing  in  the  vhole 
about  176  acres  of  land ;  and  it  was  admitted  that  the  said  Sir 
T.  C.  Bunbury,  Bart,  entered  into  and  upon  the  allotment  of 
the  176  acres  in  the  said  award  mentioned,  and  became  and  was 
seised  thereof  in  his  demesne  as  of  fee,  and  continued  so  seised 
until  his  death,  and  that  upon  his  death  the  plaintiff  entered 
upon  the  same,  and  still  is  seised  thereof  in  his  demesne  as  of 
freehold,  for  the  term  of  his  natural  life,  under  the  provtsions  of 
the  will  of  the  said  T.  C.  Bunbury.     This  closed  the  defendant's 
case ;  whereupon  the  plaintiff  contended  upon  the  evidence  and 
admissions  so  given  and  made,  that  the  decision  of  the  said 
J.  M.  Herbert,  with  the  schedules  thereunto  annexed,  was,  by 
virtue  of  a  statute  passed  in  the  6th  and  7  th  years  of  the  reign 
of  King  William  IV.,  being  "  An  Act  for  the  Commutation  of 
Tithes  in  England  and  Wales,"  final  and  conclusive  agunst  the 
defendant ;  that  the  said  land  of  the  defendant  was  not  exempted 
from  tithes,  or  from  the  payment  of  tithes,  by  the  Act  for  en* 
closing  lands  in  the  parish  of  Mildenball,  in  the  county  of 
Suffolk,  and  the  said  award  alleged  to  be  made  in  direct  pur- 
suance thereof;  and  that  the  said  twenty  years*  receipt  of  tith^ 
from  the  defendants  land  mentioned  in  the  declaration,  or  of  a 
composition  in  lieu  thereof,  was  conclusive  evidence  of  the  plain- 
tiff's right  and  title  to  the  tithes  of  the  defendant's  said  land; 
but  the  Judge  decided,  notwithstanding  these  objections,  and 
told  the  jury,  that  the  defendant's  land  was  exonerated  [rm 
tithe,  and  from  the  payment  of  tithe,  by  the  said  Act  for 
enclosing  lands  in  the  parish  of  Mildenhall,  and  the  award  of 
the  commissioners  made  in  pursuance  thereof,  and  that  the  said 
last  mentioned  Act  and  awfurd  was  therefore  a  bar  to  this  actioni 
and  directed  the  jury  to  find  a  verdict  for  the  defendant  upon 
the  said  issues,  Istly  and  2ndly  above  joined.    Whereupon  the 
plaintiff  made  hb  exceptions  to  the  opinion  and  direction  of  the 
Judge.     And  it  was  further  contended  that  the  defendant, 
having  admitted  that  the  statement  in  the  said  award  was  tnie> 
that  it  appeared  on  the  face  of  the  award,  and  the  schedule, 
and  plan,  and  reference  thereunto  annexed,  that  no  compen- 
sation whatever  was  or  had  been  in  fact  made  to  the  said  T.  C 
Bunbury,  or  to  the  plaintiff,  or  to  any  one  else,  for  the  great  or 
rectorial  tithes  of  the  defendantSj  or  any  other  fen  lands  whet- 
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soever,  situate  in  the  said  parish  of  Mildenhall,  and  that  there- 
fore the  said  award  was  void,  but  the  Judge  directed  the  jury^ 
that  the  said  award  was  a  valid  awards  and  the  jury  found  a 
verdict  accordingly  for  the  defendant.  The  bill  of  exceptions 
was  signed  and  sealed  by  Mr.  Justice  Erie. 

Mr.  Andrews  Q.  C.  (with  him  Mr.  Serjeant  Byle$  and  Mr. 
Worlkdge),  for  the  plaintiff.     It  is  submitted  that  the  de- 
fendant's land,  was  not  exempted  from  tithes  by  the  Mildenhall 
Inclosure  Act,  and  the  award  of  the  commissioners  made  in 
pursuance  thereof,  and  that  the  Act  and  award  are  no  bar  to  the 
action.     That  the  award  did  not  relate  to  the/<?;»  land,  and  if  it 
did,  it  was  void,  because  it  did  not  appear  that  any  survey  had 
been  made  of  the  fen  land,  nor  compensation  awarded  in  respect 
of  the  tithes  arising  from  it.     Flanders  v.  Bunbury  decided 
against  the  plaintiff  this  point  in  the  Queen's  Bench,  (a)    \Maule 
J.   Supposing  that  the  fen  lands  are  included  in  the  Act,  and 
that  the  commissioner  had  the  power  to  extinguish  the  tithes 
by  giving  compensation,  and  they  make  their  award  to  this 
effect,  but  have  wrongly  omitted  to  make  any  compensation  for 
the  fen  land,  was  not  this  the  subject  of  an  appeal  to  the  Quar- 
ter Sessions  under  sect.  55.  of  the  Act  ?]     Section  5.  did  not 
give  the  commissioners  power  to  determine  the  title.     [Maule 
J.  But  they  might  allot  to  the  person  actually  in  possession.] 
The  47  Geo.  '3.,  which  is  local  and  personal,  incorporates  the 
General  Inclosure  Act,  41  Geo.  3.  c  109.,  but  sect.  4.  of  that 
Act  requires  that^there  should  be  ''a  survey,  valuation,  or  plan  ** 
of  these  fen  landis ;  this  is  not  shown  to  have  been  done.     Se^ 
condly^  the  decision  of  the  Tithe  Commissioners  was  final  and 
conclusive :  6  &  7  WUL  4.  c  71.  ss.  45. 46. 89.  90.  (A)  Thirdly, 
twenty  years'  perception  of  tithe  is  conclusive  evidence  of  the 
plaintiff's  right  to  that  tithe.   By  3  &  4  Will.  4.  c  27.  s.  2.,  no  ac- 
tion can  be  brought  for  the  recovery  of  tithe,  but  within  twenty 
years  next  after  the  right  of  action  had  accrued ;  and  sect.  34. 
sonfers  a  title  on  the  party  receiving,  and  extinguishes  the  right 
of  the  claimant.     \_Cresswell  J.     Here  the  defendant  does  not 
i^laim  the  tithe :  the  plaintiff^s  title  is  not  disputed :  that  section 
>nly  applies  where  there  are  two  parties  disputing  the  right  to 
;ithe.]  (c) 


(a)  This  case  was  argued  on  I)e- 
«inber  1,  2,  3.  &  5.  (1346),  and 
udgmoni  delivered  bj  Lord  Z)en« 
nan  C.  J.,  June  8th,  1848,  but  none 
if  the  reports  hod  any  notice  of  it  at 
he  time  this  case  was  argued. 

ih)  The  learned  counsel  com- 
aented,  for  some  timC)  on  these  sec- 

C,  L.— VOL.  I,  3  N 


tions,  as  well  as  other  sections  of  the 
Local  Inclosure  Act  (not  printed), 
but  everything  material  is  so  carefully 
set  out  in  the  judgment  of  the  Court, 
that  we  have  not  ventured  to  disturb 
the  arrangement  there  made  by 
placing  the  sections  here, 
(c)  Several  uuthuriiies  were  cited 
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Mr.  O'MaUey  Q.  C.  (with  bim  Mr.  Paget  and  Mr.  JCH»), 
for  the  defendant.    First,  the  Mildenhall  Inclosure  Act  and  the 
award  are  a  good  bar  to  this  action.     [The  preamble  of  43 
Geo.  3.  and  ss.  18.  19.  20.  65.  were  frequently  referred  to ; 
also  15  Car.  2.  c.  17.  s.  38.,  1  Jac.  2.  a  21.  a.  4.]     Seoondlji 
the  decision  of  the  assistant  tithe  commissioner  is  not  final 
[Begina  y.   TUhe  Cammisnoners  for  England  and   fFaIa{a), 
Edwards  v.  Bunbury  (A),  6  &  7  Will.  4.  c  71.  ss.  36.,  ss.  12. 44. 
50.  51.  52.  89.  90.  were  referred  to.]     The  case  of  a  tidie 
commissioner  assuming  jurisdiction  if  he  had  it  not  ^Ten  Idm, 
is  precisely  the  same  as  the  cases  decided  under  the  Countj 
Court  Act,  9  &  10  Vict,  c  95.  s.  58*5  where  the  defendant  sug- 
gests that  there  is  a  question  of  title  not  raised  in  the  pkad- 
ings.    In  LiUey  v.  Harvey  (c)  Wigbtnum  J.  observes,  *'  Where 
the  question  is  not  raised  iipon  the  pleading,  but  is  merely  sug* 
gested  by  the  defendant,  the  Judge  must  inquire  into  the  cir- 
cumstances before  he  can  be  satisfied  that  title  does  oome  in 
question*    If  he  is  wrong  and  assumes  jurisdiction,  when  the 
title  really  is  in  question,  the  defendant,  upon  making  that  ap- 
pear to  the  Superior  Court,  would  be  entitled  to  a  prohibition.* 
In  giving  the  judgment  of  the  Queen's  Bench  in  Thompnn  v. 
Ingham^  Patteson  J.  expresses  the  same  opinion  on  this  point,  {d} 
l^Maule  J.  Those  authorities  have  reference  to  cases  where  the 
Judge  exercises  jurisdiction  where  he  has  none ;  but  it  doe§ 
ndt  appear  that  the  assistant  tithe  commissioner  has  so  acted.1 

Mr.  fVarlledge  in  reply.  [  Cooper  v.  IValker  (e),  Thorpe  v. 
Cooper  if  \  JVetherellY.  Weighill{g),  JVethereUy.  BeUwo9d{h\ 
Girdleston  v.  Stanley  (i),  and  5  &  6  Vict,  c  54.  a.  9.,  15  Car.  2. 
c.  17.  s.  1.  were  cited.] 


JioiiSS.  CoLEBiDGS  J.  (having  stated  the  pleadings)  said:  —  No 

question  was  made  on  the  general  title  of  the  plaintifiT  as  tk 
impropriate  rector,  or  on  the  liability  of  the  defendant,  as 
occupier  during  the  period  covered  by  the  declaration,  unles 
he  were  protected  in  the  manner  hereinafter  to  be  considered: 
and  it  was  proved  that  for  twenty  years,  from  1828  and  up  w 


to  show  that,  in  the  case  of  land  a 
statutory  title  is  given  to  the  person 
in  possession  after  a  lapse  of  twenty 
years ;  but  the  Court  did  not  think  it 
necessary  to  hear  Mr.  0*MaUey  in 
answer  to  them ;  ATou/e  J.  observing, 
*' Suppose  it  wpeared  that  certain 
land  was  not  titheable  in  the  time  of 
Kichard  I.,  subsequently  there  is  a 
payment  of  tithes  for  thirty  years^ 


the  3  &  4  Will.  4.  does  not 
titheable." 

(a)  I5Q.B.620. 

[b)  3  Q.  B.  885. 
c)  17  L.  J,  Q.  B.  3«r. 

[d)  HQ.B.710. 

(e)  4  B.  &  C.  36. 
If)  2  Y.  &  J.  445. 
(gr)  3  Y.  &  C.  243. 
(A)  Id.  319. 
(0    Id.  421. 
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and  until  1847,  both  inclndye,  he  had  either  set  out  or  com- 
pounded for  his  tithes  from  the  land  in  question^  which  con-      Bmnnrmr, 
sisted  of  between  twenty-nine  and  thirty  acres  of  fen  land*  „,  ' 

Of  land  of  this  description,  and  called  by  that  namci  there  are      I'mxaa 
about  9700  acres  in  the  parish,  out  of  about  16,000,  which  the 
whole  parish  contains ;  and  from  other  lands  of  the  same  de- 
scription, it  was  proved  that  the  plaintiff  had,  from  1832 
continually  to  the  commencement  of  this  suit,  received  either 
tithes  in  kind  or  a  money  composition.     The  defence  of  the 
defendant  rested  on  an  inclosure  Act,  and  the  award  made  under 
it.    More  than  one  answer  was  attempted  to  this  defence,  as* 
Burning  that  primd  facie  it  protected  the  defendant;  but  if, 
upon  examination,  the  ruling  of  the  learned  Judge  cannot  be 
sustained^  it  will  be  unnecessary  to  consider  thefie ;  and  we  are 
of  that  opinion.     The  Act  in  question  passed  in  the  47  Oeo.  3., 
and  it  is  intituled  ''  An  Act  for  inclosing  Lands  in  the  Parish 
of  Mildenhall,  in  the  County  of  Suffolk. **    Its  preamble  re- 
cites, among  other  things,  that  in  the  parish  there  are  several 
open  and  common  fields,  commons,    commonable  meadows, 
heaths^  and  waste  grounds.   That  Sir  Thomas  Charles  Bunbury, 
(whom  the  present  plaintiff  now  represents),  is  entitled,  among 
other  things,  to  the  great  or  rectorial  tithes  of  divers  lands, 
tenements,  and  hereditaments  in  the  parish,  and  that  ceiiain 
other  individuals  named,  are  entitled  to  certain  portions  of  the 
tithes  of  divers  other  lands,  and  divers  other  persons  are  seised 
of  lands  which  are  tithe  free.    It  then  recites,  that  there  are 
certain  rights  of  sheep-walk,  common  of  stackage,  and  other 
rights  and  interests  in,  over,  and  upon  the  said  open  and  com- 
monable fields,  commons,  commonable  meadows,  heaths,  and 
waste  grounds,  and  that  the  same  heaths,  fenSf  and  waste 
grounds  in  their  then  present  state  yield  but  little  profit,  and 
that  it  would  be  advantageous  to  the  several  persons  entitled 
thereto,  if  the  before-mentioned  rights  be  extinguished,  and 
the  said  lands  and  grounds  divided  and  allotted.    It  further 
recites  the  General  Inelosure  Act,  and  then  it  proceeds  to  the 
enacting  clauses.    It  should  be  observed,  that  the  word  ^^fens^* 
is  but  once  introduced  into  this  preamble,  and  then  only  as 
forming  part  of  the  open,  uninclosed,  and  commonable  lands 
which  are  to  be  inclosed ;  and  it  was  not  disputed,  that  in  this 
place  the  word  did  not  apply  to  Mildenhall  Fen,  with  respect 
to  which  the  present  question  arises.     There  is  nothing  in  the 
Act  material  to  our  present  purpose,  until  we  arrive  at  the 
18th  section,  which  provides  for  the  allotment  to  be  made  in 

lieu  of  the  great  and  small  tithes.    This  section  is  as  follows :  — 
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**And  in  order  to  the  making  an  adequate  compensatioQ  to  the  aid 
impropriator  and  vicar,  and  to  the  said  trustees,  and  also  to  the  nid  Bi^ 
Biflcoe  and  Frederick  Wing,  for  the  great  and  small  tithes  arisiiig  lai 
renewing  within  the  said  parish  of  Mildenhall,  be  it  further  enacted,  tkt 
the  said  commisuoners  shall*  and  they  are  herebj  authorixed  and  reqinied 
to  set  out  and  allot  unto  and  for  the  said  trustees,  and  also  Ibr  the  aii 
impropriator  and  vicar,  and  unto  and  for  the  said  tmsteesi  and  also  bt  tk 
said  Elisha  Biscoe  and  Frederick  Wing,  for  and  in  lieu  of  aU  tithes,  bo& 
great  and  small,  and  all  moduses,  compositions,  or  other  payments  io  Get  cf 
tithes,  and  all  ecclesiastical  dues  and  payments  whataoerer  (except  Easiv 
offerings,  mortuaries,  and  surplice  fees),  arising,  growing  renewisf,  ic- 
creasing,  happening,  or  payable  within  Mildenhall  aforesaid;  saekpvtuU 
pareeU  of  the  madkmdtand  grounds  hereby  intended  to  be  iadoaei^  atah 
jvdgmnd  of  ike  etdd  commiasioners  shaU  be  egual  in  value  to  two^ekvetA  ftrt 
of  all  ike  open  field  arable  tands,  whether  whole  year  or  half  year  Isads,  lad 
one'eevenih  part  of  all  ike  old  indoeed  lands,  save  and  except  smk  Uadi  u 
were  formerly  part  of  Mildenhall  Common,  and  inclosed  wsder  on  Ad  fend 
m  ihe  fifteenth  year  of  King  Charles  11^  intUnled,  *  An  Act  for  setdig^ 
Draining  of  the  great  Lend  of  the  Fens,  called  Bedford  Level,*  and  to  «- 
mnth'part  of  all  the  other  lands  and  grounds  in  MUdenkall  aforeseH  sabj^ 
to  the  payment  of  all  tithes  in  kind,  and  also  equal  in  value  to  such  iBodacs 
compositions,  and  other  payments  in  lieu  of  tithes  as  aforesaid,  remioiE; 
after  the  public  and  private  roads  and  the  allotments  hereinbefore  direetod 
to  be  made,  shall  have  been  set  out  and  deducted.** 

It  must  be  admitted,  that  the  language  of  the  preamble, 
which  speaks  of  ''  the  great  and  small  tithes  arising  and  it" 
newing  within  the  said  parish/'  and  the  statement  of  the  tithes 
in  lieu  of  which  the  allotment  is  to  be  made>  would  lead  ooe 
to  suppose  that,  in  the  most  comprehensive  sense,  all  the  tithes 
of  everj  part  of  the  parish  were  under  consideration,  and  io- 
tended  to  be  brought  within  the  jurisdiction  of  the  coouDtf- 
sioners.     When,  however,  we  come  to  that  part  which  i^o- 
vides  the  compensation,  the  language  is  not  so  clear.    [Hi^ 
Lordship  then  read  again  the  words  in  the  section  marked  i& 
italics,  and  proceeded.]     The  lands  then  to  be  valued,  and  to 
form  the  basis  for  estimating  the  compensation  to  be  giTen  ^ 
the  tithes,   are  ''  the  open  field  arable  lands,"  ''  the  old  in- 
closed lands,  and  all  other  lands ;  ^  but  out  of  the  second  &^ 
sion  are  excepted  certain  lands,  which  would,  but  for  the 
exception,  have  formed  part  of  the  old  inclosed  lands^  but  had 
been  formerly  part  of  a  tract  called  Mildenhall  CommoDi  tod 
had  been  inclosed  under  15  Car.  2.  c.  17.    Whether  the  SQ- 
denhall  Fen  was  included  within  this  exception,  and  if  oo^ 
within  which  of  the  two  last  heads  it  fell,  is  not  very  clear  npoB 
reading  the  section,  nor  was  it  made  clear  during  the  arg<^' 
ment.     If  it  fell  within  the  exception,  a  considerable  iiSctutJ 
would  be  cast  upon  the  defendant ;  for  it  would  seem  tf  ^ 
these  excepted  lands,  whatever  they  were,  not  beiog  t«/o^ 
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with  a  view  to  the  amount  of  the  compensation  for  the  tithesi 

had  been  withdrawn  from  the  consideration  of  the  commis- 

sioners^  and  the  force  of  the  general  words  in  the  earlier  part 

of  the  section  would  receive  a  very  material  qualification.  But 

the  18th  section  must  be  considered  in  connection  with  the 

twentieth,  which  provides  for  an  allotment,  in  land  or  money, 

to  be  made  for  the  tithes  of  old  inclosures  or  inclosed  lands  in 

certain  cases.     It  is  in  the  following  terms :  — 

'*  That  in  case  there  are  any  homesteads,  gardens,  orchards,  homecloses, 
old  indosures,  or  inclosed  lands  and  grounds  in  Mildenhall  aforesaid,  sub- 
ject or  liable  to  the  payment  of  rectorial  and  vicarial  tithe  in  kind,  or  to 
any  modus,  or  composition,  or  other  payment  in  lieu  of  tithes,  or  any  other 
ecclesiastical  dues  or  payments,  and  the  respective  proprietors  thereof  shall 
be  desirous  of  commuting  for  the  tithes  due  thereout,  the  said  commissioners 
shall  be  enabled  to  make  such  compensation  to  the  said  impropriate  vicar, 
trustees,  and  the  siud  Elisha  Bbcoe  and  Frederick  Wing,  or  such  of  them  as 
are  entitled  to  the  portions  of  great  and  small  tithes  arising  therefrom,  out 
of  the  lands  of  such  proprietors,  lying  within  the  common  fields,  as  shall  be 
eqaal  in  value  to  one- seventh  part  of  such  inclosures ;  and  where  the  pro- 
prietors, being  desirous  as  aforesaid,  shall  not  have  any  open  field  land  to 
make  such  compensation  as  aforesaid,  such  proprietors  shall  respectively 
pay,  or  cause  to  be  paid  unto  such  person  or  persons,*and  at  such  time  or 
times  as  the  said  commissioners  shall  direct  or  appoint,  such  sum  or  sums  of 
money  as  the  said  commissioners  shall  adjudge  and  determine  to  be  a  full 
compensation  and  satisfaction  for  such  tithes,  moduses,  compositions,  or  other 
payments  in  lieu  of  tithes,  or  other  ecclesiastical  dues  or  payments  issuing  or 
payable  out  of  such  homesteads,  gardens,  orchards,  homecloses,  old  indosures, 
and  inclosed  lands  and  grounds  respectivdy,  or  for  such  parts  thereof  for 
which  a  compensation  in  land  cannot  be  made  by  the  proprietors  thereof  as 
aforesaid,  which  sum  or  sums  of  money  shall  be  applied  towards  payment  of 
the  charges  and  expenses  of  obtaining  and  passing  this  Act,  and  carrying 
the  same  and  the  said  recited  Act  into  execution,  and  shall  and  may  be 
raised,  levied,  and  recovered  in  like  manner  as  the  costs,  which  the  said 
commissioners  are  hereinbefore  authorized  to  award,  are  hereinbefore  di- 
rected to  be  raised,  levied,  and  recovered ;  and  if  any  surplus  shall  remain 
after  payment  of  such  expenses  as  aforesaid,  such  surplus  shall  be  applied 
in  manner  directed  by  the  said  recited  Act,  with  respect  to  money  to  be  paid 
for  the  purchase  or  exchange  of  lands,  tenements,  or  hereditaments,  or  of 
any  timber  or  wood  growing  thereupon,  and  which  money  ought  to  be  laid 
out  in  the  purchase  of  other  lands,  tenements,  or  hereditamenta,  to  be 
settled  to  the  said  uses,  subject  to  the  proviso  next  hereinafter  mentioned : 
Ph)vided  nevertheless,  that  when  the  owner  or  owners  of  any  highland  old 
inclosures,  shall  be  desirous  of  discharging  the  same  from  tithes  by  giving 
up  a  part  thereof,  and  shall  signify  such  hb,  her,  or  their  intention  to  the 
commissioners  in  writing,  at  their  first  or  second  meeting  under  this  Act, 
>r  at  any  other  meeting  to  be  by  them  specially  appointed  for  that  purpose, 
the  said  commissioners  shall,  and  they  are  hereby  authorized  and  required 
to  set  out  and  allot  such  part  of  the  said  old  inclosure,  as  shall  in  their 
indgment  be  equal  in  value  to  the  tithes  arising  therefrom,  subject  to  the 
cncing  being  done,  at  the  expense  of  such'  owner  or  owners  as  the  said 
iommissioners  shall  direct  or  appoint*' 

Here,  it  will  be  obeer ved,  is  a  provision  made,  among  other 
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things,  for  the  old  inolofiores  or  incloaed  hinds  or  grounds 
sobject  to  tithes,  the  owners  of  which  are  desirous  to  commate, 
and  these  are  supposed  to  have  open  field  land  sufficient  to  fur- 
nish oompensation  in  kind,  either  in  whole  or  in  part,  or  to 
have  no  such  land,  and,  therefore,  only  able  to  compensate  in 
money.  Again ;  towards  the  dose  of  the  section,  a  third  djbss 
is  introduced,  ''the  owners  of  highland  old  indosores,  de- 
sirous of  discharging  the  same  from  tithes,  by  giving  up  a  park 
thereof."  In  all  these  cases  the  commissionerB  can  no  longa 
act  under  the  18th  section ;  and  by  this  20th  section,  in  reqieet 
of  all  these,  the  commutation  or  dlschai^e  seems  made  to  depend 
on  the  wiU  of  the  landowners ;  the  words  **  desiroos  of  com- 
muting,"  ''proprietors  being  desirous  as  aforesaid,"  "bang 
desirous  of  discharging  their  lands  from  tithes,"  oocurring  thns 
three  times,  cannot  have  been  inserted  unintentionally  or  bj 
mistake;  and  they  make  it  questionable,  whether  the  20th 
section  only  gives  an  alternative  mode  of  making  the  compen- 
sation, or  does  not  rather  qualify  and  restrain  the  effect  of  the 
18th,  which,  standing  by  itself,  would  have  made  the  commute 
tion  for  tithe  compulsory  upon  all  landowners.  The  language 
of  these  clauses  is  so  obscure,  that  we  had  much  difficulty  is 
coming  to  a  conclusive  opinion  upon  their  meaning;  but  it 
appears  to  us  that,  taking  the  two  together,  an  option  was  left 
in  respect  of  the  old  inclosures,  and  that  the  statute  did  not 
cast  upon  the  commissioners,  the  obligation  of  makii^  com- 
pulsory commutation  of  all  the  tithe  in  the  parish. 

Further:  upon  the  part  of  the  plaintiff  it  was  contended,  that, 
in  fact,  the  commissioners  had  not  taken  into  account  the 
Mildenhall  Fen  land  at  all.  The  conclusion  we  have  come  to 
upon  the  sections  of  the  Act  of  Parliament  leaves  it  <^)en  to 
us  to  enter  into  this  inquiry,  the  commissioners  having,  in  dieir 
award,  adopted  the  words  of  the  Act ;  and  if  we  see  reason  to 
believe  that  the  option  was  not  exercised,  and  that  the  com- 
missioners have  not  taken  into  account  the  Mildenhall  Fen  land, 
then  the  award  which  they  made  is  no  bar  to  the  plaintiffs 
right  to  recover.  The  award  which  they  should  make  in  re* 
spect  of  tithe  commutation  is  indeed  subject  to  an  appeal  to 
Quarter  Sessions  by  the  55th  sect,  of  this  Act  (a);  anda  n^kct 
to  appeal,  in  any  case  in  which  the  grievance  is  the  farofa 
subject  of  appeal,  will  have  the  effect  of  making  the  judgmest^ 
not  so  questioned  in  proper  time  and  manner,  as  final  as  if  it 


(a)  Sect.  55.  gives  power  of  appeal 
to  the  Quarter  Sessions  (except 
where  the  Act  declares  the  proceed- 
ings of  the  commissioners  to  be  final) 
within  four  calendar  months,  and  the 


decision  of  the  justices  to  be  isa! 
and  conclosiye.  **  An  Act  for  eBfik»> 
ing  Lands  in  the  Paridi  of  MiktwihaB. 
in  the  County  of  SoJBTolk." 
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had  been  confirmed  by  an  appellate  Court ;  but  it  has  been 
lately  determined,  in  Cooper  y.  Walker  (a),  and  in  error  in 
Thorpe  y.  Cooper  (ft),  that  where  the  grieyance  is  the  total 
omission  to  giye  an  j  compensation  in  respect  of  a  distinct  in- 
terest, or  subject  matter,  the  party  is  not  bound  to  appeal, 
although  he  may,  under  the  same  Indosure  Act,  and  by  the 
same  award,  haye  receiyed  compensation  in  respect  of  other 
subject  matters.     The  facts  there  were  distinguishable  from  the 
present,  and  the  plaintiff  here  cannot  rely  upon  the  o))eration 
of  the  saying  clause,  which  is  so  narrowly  worded,  that  it  does 
not  seem  to  embrace  his  case ;  but  the  commissioner's  jurisdic* 
tion  depends  on  the  haying  awarded  compensation  as  to  the 
amount,  subject  to  appeal.    They  are  to  be  the  judges ;  but 
unless  they  award  some  compensation,  they  haye  no  authority 
to  deal  with  the  subject  matter.     In  the  judgment  of  the  Court 
in  Tliorpe  y.  Cooper  (c),  it  is  sdd,  '*  The  commissioners  not 
haying  made  compensation  for  the  tithes  of  Waddington,  (a 
township  in  the  parish,  to  which  the  Indosure  Act  applied), 
must  either  haye  rejected  a  claim  which  they  were  directed  to 
compensate,  or,  from  inadyertence,  haye  omitted  to  make  com- 
pensation for  it.     In  the  first  place  they  haye  exceeded  their 
authority ;  in  the  second,  they  haye  omitted  to  do  what  they 
were  expressly  required  to  do.     In  either  yiew  of  the  case,  their 
award  is  yoid,  as  to  all  such  interests  as  were  affected  by  their 
exceeding  their  jurisdiction,  or  by  their  omission ;  a  party  is  not 
concluded  by  not  appealing  against  a  nullity."  (d)    This  is  ex- 
tremely reasonable;  if  the  commissioners  in  the  present  case 
haye,  for  any  reason,  omitted  to  take  a  district  of  9700  acres  of 
titheable  land  into  account,  nothing  could  be  more  unjust  than 
that  the  plaintiff  should  be  barred  by  their  award,  as  to  an  un- 
questionable right  before  it  was  made,  simply  because  it  awards 
him   a  compensation  for  tithes  of  land  of  a  different  class, 
situate    in    other  parts  of  the  parish.      We   are  therefore, 
with  this  yiew  of  the  statute,  and  looking  at  the  general 
words  of  the  award,  to  inquire  into  the  fact,  as  it  Is  to  be 
collected  from  the  matter  stated  in  the  bill  of  exceptions, 
premising  that  by  the   General  Indosure   Act,  41  Geo. -3. 
c.  109.  s.  4.,  the  conunissioners  were  required  to  make  '*  a  true, 
exact,  and  particular  suryey,  admeasurement,  plan,  and  yalua- 
tion  of  all  the  lands  and  grounds  to  be   diyided,  allotted, 
and  inclosed,  and  also  of  all  the  messuages,  cottages,  orchards. 


[a)  4  B.  &  C.  36. 
[hS  2  Y.  &  J.  445. 
0  2  Y.  &  J.  457. 


Court  of  ^  Queen*8   Bench  on   the 
second  point,  in  the  case  of  ExparU 
\e)  z  X.  &  J.  457.  The  Oveneen  of  (he  Poor  of  Bir* 

[d)  See  also  the  judgment  of  the     mhigham^  IS  L.  J*  M.  C.  94. 
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gardens,  homeeteada,  ancient  inclosed  lands  and  grounds  within 
the  parish."     The  requirements  of  this  section  are  very  minute: 
the  number  of  acres,  and  decimal  parts  of  acres,  are  to  be  aped- 
fied,  the  properties  distinguished,  the  persons  who  made  thesor- 
Ycy  and  valuation  are  to  verif  j  it  on  oath,  and  they  are  to  be  open 
to  be  inspected  and  copied  hj  all  persons  interested.     Turning 
to  the  award,  which  was  given  in  evidence  by  the  defendant,  ve 
find  the  commissioners  declaring,  that  there  has  been  made  ^  a 
true,  exact,  and  particular  survey,  admeasurement,  and  phn  <^ 
all  the  open  and  common  fields,  commons,  commonable  meadows, 
heaths,  and  waste  grounds,  to  be  divided,  allotted,  and  indosed; 
and  also  of  all  the  messuages,  cottages,  orchards,  gardens^  boaie- 
steads,   and  ancient  inclosed  lands  and  grounds  within  the 
parish,  except  such  as  are  situate  within  the  fens  of  the  said 
parish/*    To  the  award  is  annexed  a  schedule  of  old  indosures, 
warrens,  and  other  lands  within  the  parish,  and  diacbaiged  from 
tithes ;  and  in  this  the  defendant's  lands,  in  the  first  and  second 
counts  of  the  declaration  mentioned,  are  not  comprised.  It  con- 
tains only  about  309  acres  of  land,  and  a  large  warren  called 
Mildeniiall  Warren.     The  award  has  also  annexed  to  it  a  mqi, 
and  it  is  stated  it  is  not  a  mltp  or  plan  of  the  itt^hole  parish,  but 
only  of  all  the  lands  comprised  in  the  schedule  of  lands  allotted 
and  exchanged,  and  certain  other  lands,  some  of  which  are  fen 
lands.     In  the  award  itself,  the  commissioners  profess  to  make 
allotments  to  the  plaintiff  in  lieu  of,  and  as  a  compensation  for, 
all  the  tithes  growing  and  renewing  within  Mildenhall,  and  due 
unto  him.     The  date  of  the  award  is  of  the  first  of  May,  1812. 
These  circumstances,  with  the  fact  that,  for  twelve  years  from 
1816,  the  defendant  had  paid  no  tithe  in  respect  of  the  lands 
mentioned  in  the  declaration,  and  then  for  twenty  years,  as 
before  stated,  had  either  paid  them  in  kind,  or  by  commutatioB 
from  other  lands  in  the  neighbourhood,  are  the  premises  from 
which  the  jury  would  have  to  draw  the  conclusion  of  fiiet, 
whether  or  no,  the  commissioners  had  awarded  any  ocMupoi- 
sation  to  the  plaintifi^,  in  respect  of  the  tithes  now  claimed. 
The  learned  Judge  appears  to  have  considered  the  Inclosore  Act 
and  award  final  and  conclusive,  and  leaving  no  question  fiH*  tl^ 
consideration  of  the  jury ;  because  the  Act  gave  the  commis- 
sioners power  to  deal  with  the  whole  question ;  and  their  awaid 
professes  in  terms  to  give  allowances  for  all  the  plainUfiTs  in- 
terests as  tithe  owner.    But  we  cannot  agree  that  this  was 
conclusive :  we  think  there  was  much  evidence  to  show  that,  in 
fact,  they  had  not  taken  into  account  the  fen  land  at  all ;  we 
think  it  is  rather  to  be  inferred  that,  for  some  reason  or  other, 
they  had  thrown  it  out  of  their  consideration  entirely.    It  k 
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scarcely  credible  that,  if  80  large  a  tract  of  land  had  been  ad- 
measured, surveyed,  mapped,  and  valued,  there  would  not  have 
appeared  some  positive  and  specific  evidence  of  it,  in  the  award 
or  schedules.  We  are  not  called  upon,  however,  to  express  any 
positive  opinion  on  the  conclusion  of  fact  to  be  drawn :  it  is 
enough  to  say  we  think  the  ruling  of  the  learned  Judge  on  this 
point  cannot  be  sustained,  and  that  a  venire  de  novo  must  be 
awarded. 

We  have  thus  far  said  nothing  upon  another  point,  on  which 
the  pliuntifr  placed  great  reliance,  and  in  respect  of  which  the 
direction  of  the  learned  Judge  is  objected  to,  on  this  bill  of  ex- 
ceptions.   It  appears,  that  the*whole  matter  of  the  Indoaure  Act 
and  award  had  been  before  the  assistant  tithe  commissioner, 
acting  under  the  6  &  7  Will.  4.  c  7  L;  and  that  he  had  determined 
that  the  tithes  were  not  barred  by  them ;  and  that  his  decision 
had  not  as  yet,  so  far  as  appeared,  been  confirmed  by  the  tithe 
commissioner,  and  nothing  more  had  been  done  under  it    This 
decision,  however,  the  counsel  for  the  plaintiff  contended,  was 
final  and  conclusive  as  to  the  point  decided ;  the  learned  Judge 
ruled  that  it  was  not     It  is  not  necessary  for  us,  after  the  con- 
clusion we  have  come  to,  on  the  Inclosure  Act  and  award,  to 
decide  this  point ;  but  it  may  be  convenient  to  state,  how  we 
conceive  the  law  to  be,  for  the  guidance  of  the  judge,  who  may 
on  a  future  occasion  have  to  deal  with  the  question*    By  the 
45th  sect  of  the  6  &  7  Will  4.  c.  71.,  certtun  matters  are  to  be 
heard  and  determined  by  the  commissioners  or  assistant  com- 
missioners, of  which  this  question  would  be  one ;  and  the  decision 
of  the  one  or  the  other,  without  any  distinction  between  the 
two,  is  by  the  section  made  final  and  conclusive  on  all  persons, 
^^  subject  to  the  provisions  in  the  act  hereinafter  contained,*^  These 
last  words,  in  our  opinion,  point  clearly  to  the  provisions  which 
immediately  follow  in  section  46*  for  trying  a  feigned  issue, 
or  staling  a  case  for  the  decision  of  a  superior  Court.     These 
are  provisions  by  way  of  appeal,  and  the  verdict  or  judgment  in 
the  one  or  the  other,  binds  not  only  the  parties,  but  the  commis- 
sioner or  assistant  commissioner,  in  the  future  proceedings  as  to 
the  commutation.     These  may,  however,  in  the  present  case,  be 
laid  out  of  consideratioii.    But,  independently  of  section  46., 
lection  90..  imposes  a  restraint  on  the  jurisdiction  of  the  tithe  com- 
nissioners ;  among  others,  in  the  case  of ''  lands  and  tenements, 
;he  tithes  whereof  shall  have  been  already  perpetually  commuted 
>r  extinguished  under  any  Acts  of  Parliament  heretofore  made.** 
^ow  it  is  a  general  rule,  that  no  Court  of  limited  jurisdiction 
»n  give  itself  jurisdiction  by  a  wrong  decision,  on  a  point  col- 
ateral  to  the  merits  of  the  case,  upon  which  the  limit  to  its 
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jarisdiction  depends ;  and  however  its  decision  may  be  fiml 
on  all  particulars,  making  up  together  that  subject  matte  wlikk, 
if  true,  is  within  its  jurisdiction,  and  however  neoeanuy  in 
many  cases  it  may  be,  for  it  to  make  a  preliminaiy  iuqmiy, 
whether  some  collateral  matter  be  or  be  not  within  the  limits, 
yet,  upon  this  preliminary  question,  its  dedsion  must  alwtja  be 
open  to  inquiry  in  the  superior  Court.  Thus,  to  take  tlie 
simplest  case :  suppose  a  judge,  with  jurisdiction  limited  to  i 
particular  hundred,  and  a  matter  is  brought  before  him,  as  liaT* 
ing  arisen  within  it,  but  the  party  charged  contends  tbat  it  aroK 
in  another  hundred,  this  is  clearly  a  collateral  matter,  inde 
pendent  of  the  merits ;  and,  on  its  being  presented,  the  judge 
must  not  immediately  forbear  to  proceed,  but  must  inquire  iato 
its  truth  or  falsehood,  and  for  the  time  decide  it,  and  dtlier  jio- 
ceed  or  not  with  the  principal  subject  matter,  according  u  be 
finds  on  that  point ;  but  this  decision  must  be  open  to  questko, 
and  if  he  has  improperly  either  forborne,  or  proceeded  on  the 
main  matter,  in  consequence  of  an  error,  on  this  the  Couitof 
Queen's  Bench  will  issue  its  mandamus^  or  prohibition  to  comet 
his  mistake.  To  apply  this  to  the  present  case :  there  can  koo 
doubt,  we  conceive,  that  the  jurisdiction  of  the  assistant  tithe 
commissioner  was  well  initiated ;  he  came  to  a  parish  in  whidi, 
de  facto f  tithes  were  being  paid  in  kind  or  by  oompeneation; 
but  he  was  met  with  an  objection  which,  if  well  founded  in 
fact,  showed  he  had  no  jurisdiction.  He  was  bound  to  inquire 
into  that  fact;  he  did  so,  and  decided  against  the  objectioo, 
and  thereupon  proceeded  with  the  commutation ;  but  the  leaned 
Judge  was  quite  right  in  ruling  that  his  dedaion  was  not 
final  and  conclusive,  [i^  ra  right  to  state,  at  the  cemchum  ^ 
the  argument^  my  Brother  Maule  did  not  concur  in  At  Ofixm 
on  this  pointy  to  which  toe  came.']  If,  upon  further  isqniiT 
the  Judge  shall  be  found  to  have  been  correct,  in  detetDiin- 
ing  that  the  tithes  of  these  lands  had  not  been  oonunnted  cr 
extinguished  under  the  Inclosure  Act,  then  all  that  he  baa  done 
thereupon  will,  under  sect  45.,  be  conclusive,  subject  odj 
to  the  qualifications  arising  out  of  sect  46.  On  the  other  hand, 
if  that  inquiry  should  terminate  in  sustaining  the  award,  lO 
that  he  has  done,  will  have  been  coram  nonjudiee,  Thnamoch 
we  have  thought  it  convenient  to  say  on  this  point  The  point 
made  by  the  learned  counsel  for  the  plaintiflP,  on  the  twentj 
years'  perception,  was  disposed  of,  in  the  course  of  the  aiga> 
ment     The  judgment  will  be  for  a  venire  de  wmo. 

Vemrei^n^ 
Attorneys,  Trinder  ^  Eyre ;  Isaacson  jr  Aldersatu 
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IMS. 

THE  QUEEN,  ON  THE  PROSECUTION  OF   THE     ' — ■ — ' 
LOCAL  BOARD  OF  HEALTH  FOR  CARLISLE, 
V.  ARCHIBALD  CAMPBELL  TAIT,  D.  C  L.  (a) 

Queen's 
Coram  EbLB  J.,  and  CbOMPTON  J.  Bench. 

1  HIS  was  a  case  stated  by  order  of  Coleridge  J.«  and  by  con-  The  exemp- 
eent  of  the  parties^  pursuant  to  the  12  &  13  Vict.  o.  45.,  in  an  ^j^|,ui^ 
appeal  to  the  General  Quarter  Sessions  of  the  Peace  for  the  mider  local 
County  of  Cumberland,  by  Archibald  Campbell  Tait,  D.  C«  L.|  ^y  the  ssth 
against  a  general  district  rate  and  assessment  made  on  the  25th  ^^^  ^  ^^ 
October,  1851,  by  the  Local  Board  of  Health  for  the  city  of  Act,  1848,  are 
Carlisle,  for  the  purpose  of  defraying  the  expense  of  lighting  JJ^c^H^ 
the  sidd  city.  cief  of  pro- 

By  the  Carlisle  Lighting  and  Paving  Act  (44  G.  3.  c.  58.)  the  ^^^j"^ 
mayor,  recorder,  and  aldermen  of  the  city  of  Carlisle,  the  dean  exempt  bj 
and  chapter  of  Carlisle,  and  certain  other  persons  therein  named,      xhe  General 
and  their  successors  (to  be  elected  as  in  the  said  Act  mentioned)  S|^^^^ 
were  appointed  commissioners  for  putting  the  said  Act  into  proceed  to  ap- 
execution.  ^Vi^J^"^  ^ 

a  aiKnct,  on 

By  s.  33.  it  was  enacted  that  the  commissioners  should  yearly  the  petition  of 
appoint  two  or  more  inhabitants  or  residents  within  the  said  ^^babitants 
city  of  Carlisle,  or  the  suburbs  thereof,  to  be  assessors  and  col-  auesfed  to  the 
lectors  within  the  said  city  and  suburbs  in  order  to  raise  money  SSoc^h  there ' 
for  the  purposes  of  the  said  Act  ™y  ^  f  P^T" 

*  ,  ,  noD.  of  the  dia- 

By  s.  35.,  that  the  said  assessors  should  be  and  they  were  triet  having  no 
thereby  empowered  and  required  to  make  and  settle  an  equal  Se^nhiSitimta 
yearly,  half-yearly,  or  quarterly  pound  rate  or  rates,  assessment  of  which  are 
or  assessments,  as  by  the  said  commissioners  should  be  ordered  io^ssmd.^ 
and  directed,  upon  every  occupier  of  any  messuage,  dwellings 
house,  or  building,  garden,  or  other  hereditament,  situate  within 
the  said  city  or  suburbs,  such  rates  or  assessments  not  to  exceed 
in  the  whole  in  any  one  year  Is.  in  the  pound  on  the  improved 
yearly  value  of  the  said  messuages,  dwelling-houses,  buildings, 
gardens,  or  other  hereditaments,  such  yearly  value  to  be  from  time 
to  time  settled  according  to  the  respective  value  at  which  such 
messuages,  dwelling-houses,  buildings,  gardens,  or  other  heredi- 
taments should  be  respectively  rated  for  the  relief  of  the  poor, 
except  in  respect  to  the  messuages,  dwelling-houses,  or  buildings, 
gardens,  or  other  hereditaments,  situate  within  the  Abbey  of  the 
said  city,  or  the  precincts  thereof,  and  which  messuages,  dwelling- 
houses,  or  buildings,  gardens,  or  other  hereditaments  so  dtuate, 
should  be  rated  and  assessed  equally  with  messuages,  dwelling- 

(a)  Reported  by  B.  J.  Comer,  Esq. 
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housefly  or  buildbgs,  gardens,  or  other  hereditaments,  ntnate  in 
other  parts  of  the  said  city  or  sabnrbs. 

By  B.  42.,  that  no  person  should  be  rated  on  account  of  any 
gardens,  garden  grounds,  or  orchards  within  the  said  city  of 
Carlisle,  or  the  suburbs  thereof,  during  the  time  they  should  be 
occupied  for  the  purpose  only  of  selling  the  fruit  and  prodooe 
thereof,  or  for  or  on  account  of  any  arable,  meadow,  or  posture 
ground  held  or  occupied  within  the  said  city  of  Carlisle,  or  the 
suburbs  thereof,  nor  should  any  person  be  rateable  by  virtue  of 
the  said  Act  for  or  in  respect  of  any  stock-in-trade,  money,  or 
personal  estate,  or  for  or  in  respect  of  any  public  building  or 
place  for  religious  'worship,  anything  in  that  Act  contained  to 
the  contrary  notwithstanding. 

By  8.  49.,  that  all  moneys  arising  by  the  rates  and  assess- 
ments by  that  Act  thereinbefore  directed  to  be  made  and  leried, 
should  be  applied  to  and  for  the  defraying  of  the  expenses  of 
purchasing  and  setting  up  a  sufficient  number  of  lamps  for 
lighting  the  said  streets  and  lanes,  and  other  public  passages 
and  places  within  the  said  city  and  the  suburbs  thereof,  and  of 
repairing  and  maintaining  the  lamps  so  to  be  erected  and  set  up 
by  virtue  of  that  Act,  and  for  lighting  and  supplying  the  same 
with  all  proper  materials,  and  for  the  other  purposes  in  that  Act 
mentioned  and  expressed. 

By  s.  55.,  that  the  said  commissioners  should  and  might 
from  time  to  time,  and  at  all  times  after  the  passing  of  that  Act, 
direct  and  order  the  present  or  future  pavements  of  the  foot- 
paths of  such  of  the  streets  and  lanes  within  the  said  city  of 
Carlisle  and.the  suburbs  thereof  (except  the  footpaths  within 
the  Abbey  of  the  said  city,  and  the  precincts  thereof,)  as  the 
said  commissioners,  at  any  meeting  or  meetings  to  be  called  for 
that  purpose  should  think  proper,  to  be  taken  up,  and  the 
said  footpaths  to  be  raised,  lowered,  and  repaired,  or  new  paved, 
or  to  be  laid  with  flag  or  broad  paving-stones,  as  to  them  should 
seem  fit. 

By  s.  62.,  that  nothing  in  the  said  Act  contuned  should 
authorize  the  sud  commissioners,  or  their  successors,  to  exercise 
any  of  the  powers  vested  in  them  by  the  said  Act  within  the 
Abbey  of  the  said  city  and  precincts  of  the  said  Abbey,  other- 
wise than  was  thereinafter  directed,  or  to  make  or  levy  any 
rate  or  rates  upon  the  right  worshipful  the  dean  and  chapter  of 
the  cathedral  church  of  the  said  city,  or  their  successors,  for  or 
in  respect  of  messuages  or  tenements  situate  and  being  in  the 
Abbey  of  the  said  city,  or  the  precincts  thereof;  but  that  tlie 
said  dean  and  chapter,  and  their  successors,  should  be  commis^ 
siouers  for  executing  the  several  clauses,  powers,  and  matters 
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therein  contuned,  in  respect  to  the  Abbey  of  the  sidd  city^  and      .  ^^^^'  . 
the  messuages  and  hereditaments  situate  therein^  or  within  the    The  Quebk, 
precincts  thereof,  in  case  the  said  dean  and  chapter  should  think   ^^^^2,  ^ 
proper  to  execute  the  same.  the  Local 

By  s.  63.,  that  in  case  the  said  dean  and  chapter  should    health  fob 
neglect  or  refuse  to  execute  all  or  any  of  the  powers,  clauses,     Caelmlb, 
or  matters  therein  contained,  for  the  space  of  fourteen  days     Abchibald 
next  after  notice  in  writing,  the  commissioners  thereinbefore    m^^*^?J'^ 
appointed  for  the  purposes  of  executing  the  general  powers  of 
the  said  Act  should  make  complaint  of  such  neglect  or  refusal 
to  the  justices  of  the  peace  at  any  general  or  quarter  session 
of  the  peace  for  the  county  of  Cumberland,  and  the  said  jus- 
tices at  such  session  should  hear  and  determine  the  matter  of 
sttch  complaint;  and,  if  they  should  judge  the  same  complaint  to 
be  reasonable,  should  award  such  sum  of  money  or  penalty 
against  the  said  dean  and  chapter  as  to  the  said  justices  should 
seem  reasonable  and  sufficient  to  enforce  the  due  execution  of 
all  or  any  of  the  clauses  and  powers  directed  to  be  carried  into 
execution  by  the  said  dean  and  chapter. 

By  B.  64.,  the  said  commissioners  had  power  to  contract  for 
lamps,  to  fix  and  set  up  in  the  said  city  and  suburbs ;  and  by 
8.  66.,  the  property  in  such  lamps  was  vested  in  the  said  com* 
missioners. 

After  the  passing  of  the  Municipal  Corporation  Act  all  the 
powers  Tested  by  the  said  Carlisle  Lighting  and  Paving  Act 
in  the  above-mentioned  commissioners  were,  in  the  year  1839, 
by  the  75th  section  of  the  Municipal  Corporation  Act  duly  trans* 
ferred  to  the  body  corporate  of  the  city  of  Carlisle ;  and  at  a 
meeting  of  the  council  of  the  said  city*  held  on  the  9th  July> 
1839,  the  following  order  was  made: — '^  Ordered,  that  in  pur- 
Bnance  of  the  87th  section  of  the  Municipal  Corporation  Act, 
such  parts  of  this  borough  as  are  not  now  within  the  provisions 
of  the  Lighting  and  Paving  Act  for  the  city  of  Carlisle,  and  the 
suburbs  thereof,  shall,  from  and  after  the  10th  day  of  July, 
instant,  be  taken  to  be  within  the  provisions  of  the  said  Act, 
so  far  as  relates  to  the  lighting  of  such  parts  of  the  borough, 
and  to  any  rates  by  the  said  Act  authorized  to  be  raised  for  the 
purpose  of  lighting.'' 

After  the  passing  of  the  Public  Health  Act,  1848,  and  the 
Public  Health  Supplemental  Act,  1849,  a  provisional  order  of 
the  General  Board  of  Health  for  the  application  of  the  Public 
Health  Act,  1848,  to  the  said  city  of  Carlisle,  was  made  by  the 
said  board,  and  was  subsequently  confirmed  and  made  absolute 
by  the  Public  Health  Supplemental  Act,  1850,  (No.  3.)  The 
Bald  provisional  order  recited,  as  the  fact  was  and  is,  that  upon 
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,  ^^^^'  .  the  petition  of  not  less  than  one-tenth  ai  the  inhabitants  nted 
The  QuEur,  to  the  relief  of  the  poor  of  and  within  the  city  of  Cadale^aiii 
OK  THE  Pbo.   within  the  boundaries  of  the  said  city  as  fixed  for  the  pnrpoM 

BXGUnON  OF  . 

THE  Local     of  the  Municipal  Corporation  Act  (the  number  of  such  peo- 

H^^ira  FOR   tioners  exceeding  thirty),  the  General  Boaid  of  Health  upfM 

Cablule,     for  the  purposes  of  the  Public  Health  Act,  1848,  had  directed 

ABcmBALB    ^  superintending  inspector  to  visit  the  said  dty  so  boimdd  tf 

Campbell     aforesaid,  who  had  accordingly  visited  the  same,  and  repocted 

'    '  *  '  to  the  said  board  upon  the  matters,  as  in  the  said  prorifloml 

order  mentioned,  and  such  provisional  order  did  then  proceed  to 

provide  that,  from  and  after  the  passing  of  any  Act  of  Fadii- 

ment  confirming  that  order,  the  Public  Health  Act,  1848,  sod 

every  part  thereof,  except  the  60th  section,  should  applj  to  ad 

be  in  force  within  and  throughout  the  entire  area,  phoee,  tsd 

parts  of  places  comprised  within  the  boundaries  of  the  said  a? 

of  Carlisle,  as  the  same  were  fixed  for  the  purposes  d  tk 

Municipal  Corporation  Act,  and  that  the  said  city  and  pheo 

and  parts  of  places  should  be  and  constitute  one  district  for  tke 

purposes  of  the  said  Public  Health  Act. 

2.  That  the  mayor,  aldermen,  and  citizens  of  the  arid  dtr 
of  Carlisle  should  be,  by  the  council  of  the  said  city,  whba 
and  for  the  said  district  constituted  as  aforesaid,  the  local  boird 
of  health  under  that  Act. 

3.  That  the  whole  of  the  hereinbefore-mentioned  locsl  Ace, 
called  the  '^  Carlisle  Lighting  and  Paving  Act/'  except  sects. 
64.  and  65.  (which  empower  the  commissioners  to  contnct  for 
a  sufiicient  number  of  lamps  and  for  lighting  the  same,  lod 
also  impose  penalties  on  persons  damaging  the  lamps),  skouU 
be  repealed. 

4.  That  from  and  after  the  passing  of  any  Act  of  Pariiaiaest 
confirming  that  order,  all  the  powers,  authorities,  and  datksw 
the  commissioners  for  the  time  being  constituted  and  appointed 
for  putting  the  said  local  Act  into  execution,  and  of  tbeir 
treasurers,  clerks,  assessors,  collectors,  receivers,  snrTejon^ 
and  other  officers  and  persons,  should  wholly  cease  tod  de* 
termine. 

5.  That  such  of  the  said  powers^  authorities,  and  doti'e^ « 
were  granted  or  imposed  by  so  much  of  the  said  locil  Acti* 
should  not  be  repealed  according  to  the  provisions  of  tlie  «>" 
order,  and  so  far  as  the  same  were  not  repugnant  to  or  locos- 
sistent  with  the  said  Public  Health  Act  or  the  said  oidff' 
should  be  transferred  to  and  be  had  and  exercised  bj  the  b>" 
local  board  of  health;  and  in  the  same  manner  as  neirly  ** 
might  be  as  if  such  powers,  authorities,  privileges,  and  i^ 
had  been  granted  or  imposed  by  the  said  Public  Health  Act 
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6.  That  the  said  local  board  should  be  the  commissioners  for  .  ^^^^'  , 

executing  such  parts  of  the  said  local  Act  as  should  not  be  The  Qubew, 

repealed  according  to  the  provisions  of  the  said  order.  ^btcution  ^gt 

On  the  28th  October^  1851,  the  appellant  was  the  occupier  thb  JLocal 

of  a  dwelling-house  situate  and  being  within  the  Abbey  of  the  hsalth  roa 

city  of  Carlisle,  and  within  the  district  of  the  Carlisle  Local  Cablulx, 

Board  of  Health,  and,  as  such  occupier  of  the  sud  dwelling-  abchibau) 

house,  was  rated  by  the  said  local  board  in  a  general  district  ,n^^^^ 

3  1^  1  1.  i.f  •      Tait,  D.C.L. 

rate,  made  on  that  day  under  and  m  pursuance  of  the  provi- 
sions of  the  above-mentioned  statutes  and  order  for  the  pur- 
pose of  defraying  the  expenses  of  lighting  the  said  district. 

The  said  Abbey  or  cathedral  precinct  is  a  plot  of  ground 
in  the  city  of  Carlisle,  of  about  five  acres  in  extent,  and  is 
wholly  situate  within  the  ancient  limits  of  the  said  city.     It 
contains  within  its  limits  the  cathedral  church  of  Carlisle,  the 
chapter-house,   and  cathedral  library,   and  several  dwelling- 
bouses  ;  viz.,  the  deanery  and  the  residence-houses  of  the  canons, 
with  gardens  attached,  such  houses  and  gardens  being  severally 
in  the  occupation  of  the  individual  members  of  the  chapter  of 
the  said  church.    It  also  contains  a  porter's  lodge  and  offices 
in  the  occupation  of  the  dean  and  chapter;  a  school-house^ 
which  is  in  the  occupation  of  the  master  of  the  Carlisle  Gram- 
mar School,  who  is  an  officer  of  the  chapter ;  a  dwelling-house 
and  premises  usually  let  to  a  tenant  from  year  to  year ;  a  yard 
and  stables  held  by  a  lessee  of  the  dean  and  chapter;  and  three 
houses  recently  erected  as  residence-houses  for  the  incumbents 
of  the  parish  of  St.  Mary,  Carlisle,  and  the  district  churches 
of  Christchurch  and  Trinity  Church  in  the  said  city,  and  now 
in  the  respective  occupations  of  the  present  incumbents  of  the 
said  parish  and  churches.     The  said  district  of  the  Abbey  is 
also  surrounded  by  a  wall  with  gates,  that  are  closed  at  night 
or  at  the  will  and  pleasure  of  the  dean  and  chapter.     No  right 
of  public  way,  either  for  horses,  carriages,  or  pedestrians,  exists 
over  any  part  of  the  said  precinct,  and  the  freehold  of  the  same 
is  vested  in  the  said  dean  and  chapter,  and  their  successors. 
Copies  of  the  notice  of  appeal  and  provisional  order  accom- 
pany the  case,  and,  together  with  the  Carlisle  Lighting  and 
Paving  Act,  are  to  b^  considered  and  taken  as  part  of  this 
case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
said  dwelling-house,  situate  and  being  within  the  said  Abbey, 
was  liable  to  be  assessed  to  the  said  rate  for  defraying  the 
expenses  of  lighting  the  said  district.  If  the  Court  shall  be 
of  opinion  that  the  said  dwelling-house  was  liable  to  be  as- 
sessed to  the  said  rate  as  aforesaid,  the  said  general  district 
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.  ^^^^'  ,  rate  is  to  be  confirmed.  But  if  the  Court  shall  be  of  opinks 
Thb  Queek,  that  the  said  dwelling-house  was  not  liable  to  be  asseaeed  a 
ON  THE  Pbo-   aforesaid,  then  the  said  general  district  rate  is  to  be  amended 

BBCUTION  OF  /  O 

THB  Local     dj  stnking  out  the  assessment  on  the  appellant. 
H^OT  FOB        ^'*  ^'  ^*  ^'  Thompson  for  the  prosecutore.     The  questeia 
Cabublb,     raised  by  the  case  turns  on  the  words  of  the  88th  sect  of  tbe 
ABcmBALB     Public  Health  Act,  1848  (a),   continuing  certain  exemptioes 
Caxpbxll     from  rating  contained  in  local  Acts  in  respect  of  any  of  tk 
'    *  '       purposes  for  which  general  or  special  district  rates  may  be  made 
under  the  Act  now  under  consideration.    In  this  case  there  is  ao 
exemption  under  the  local  Act  of  the  occupiers  within  the  pee- 
cincts  of  the  Abbey  in  respect  of  situation;  they  are  expreadr 
rateable  under  the  35th  sect.     The  only  exemption  is  as  to 
gardens^  garden-grounds,  or  orchards,  &c  under  the  42]id  sect, 
which  applies  as  well  to  the  rest  of  the  city  as  the  Abbey ;  and 
if  it  had  contained  any  exemption  in  respect  of  locality,  thi 
exemption  would  not  be  preserved  by  the  proTiso  in  qnestka 
The  Guardians  of  the  Chelmsford  Union  y.  The  Local  Bmi 
of  Health  for  Chelmsford,  (b)    The  several  sections  of  the  local 
Act  set  out  in  the  case  not  only  show  that  the  property  vitliia 
the  Abbey  is  to  be  rateable,  but  provide  means  for  rating  it, 
and   enforcing   the    rating   of   it;    and  the  effect  of  tboee 
sections  is  merely  to  give  the  dean  and  chapter  the  power  cf 
acting  exclusively  as  commissioners  for  executing  the  Act 
within  their  own  precincts.     Afterwards,  however,  the  wbde 
of  the  powers  of  the  commissioners  under  the  local  Act  wtre, 
by  the  provisions  of  the  Municipal  Corporation  Act  (c),  trans- 
ferred to  the  corporation  of  Carlisle,  as  is  fonnd  by  the  case. 
And  the  provisional  order  (which,  by  the  Supplemental  Act  cf 
1850(d),  is  confirmed  and  made  as  binding  as  if  enacted  br 
Parliament)  applies  the  provisions  of  the  Public  Health  Act  cf 
1848  to  the  "  entire  area,  places,  and  parts  of  places  comprised 
within  the  boundaries  of  the  said  city  of  Carlisle,"  incladii^ 
the  Abbey ;  and  provides  that  the  town  council  shall  be  tbe 
local  board  of  health,  and  shall  exercise  all  such  powers  of  the 
local  Act  as  are  not  repealed  by  that  order.     They  alone  bare 
therefore  power,  under  the  unrepealed  sections  of  tbe  loeal 
Act,  to  contract  for  lighting  the  city,  and,  under  the  SSthsect 
of  the  Public  Health  Act,  1848,  power  to  make  general  aod 
special  district  rates.     It  would  be  contrary  to  public  policy,  and 
to  the  maxim  "  Qui  sentit  commodum  sentire  debet  et  anus^^ 
districts   like  the  Abbey  of  Carlisle,  comprising  five  acres 

(a)  n  &  12  Vict.  c.  63.  s.  88.  (c)  5  &  6  Will.  4.  c.  76.  s.  7S. 

(h)  2  £.  &  B.  500  (a).  ^  *    {d)  13  &  14  Vkt.  c.  108.  s.  1. 
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of  ground,  should  be  exempted  from  the  rates,  as  they  would 
be  enjoying  all  the  benefits  of  the  Act  without  bearing  any 
portion  of  the  expense,  and  ''a  party  who  claims  to  be  ex- 
empted from  a  general  imposition  is  bound  clearly  to  establish 
such  exemption."  Richardson  v.  Tubbs.  (a) 

Mr.  Pearson,  contrit.  1.  The  Abbey  was  altogether  exempt 
under  the  local  Act,  and  that  exemption  cannot  be  taken  away 
except  by  express  words  in  some  subsequent  Act.  The  62nd 
sect,  shows  that  it  is  optional  with  the  dean  and  chapter  to 
adopt  its  provisions  or  not.  \^Crompton  J.  By  the  63rd  sect 
they  are  to  be  punished  if  they  do  not  execute  it.]  The 
meaning  of  that  is,  that  if  they  once  adopt  it  they  must  proceed 
to  execute  it*  The  purposes  of  the  Act  are  not  beneficial  to 
the  dean  and  chapter ;  the  Abbey  precinct  is  not  a  public  place, 
street,  or  highway ;  and  sect  55.,  giving  power  to  take  up  foot^ 
paths,  excepts  the  footpaths  within  that  precinct.  The  pro- 
I)erty  in  the  lamps  is  by  the  Act  vested  in  the  commissioners* 
It  might  be  that  the  dean  and  chapter  never  acted  as  commis- 
sioners ;  and  in  that  case,  the  only  persons  who  could  set  up 
lamps  under  this  Act,  would  be  persons  who  had  nothing  to  do 
with  the  Abbey,  and  had  no  right  to  go  there.  Then  it  is  sub- 
mitted that  the  813  th  sect  of  the  Public  Health  Act  saves  the 
exemption  under  the  local  Act,  but  if  that  be  not  so,  the  Act 
contains  no  express  words  taking  away  that  exemption ;  and 
the  former  statute  not  being  inconsistent  with  the  latter  in  that 
respect,  is  not  repealed  by  it,  and  the  exemption  still  subsists. 
Reg,  V.  St  Leonards,  Shoreditch  (b\  and  authorities  there  cited, 
Reg,  V.  St  George,  Southwark  (c\  Pilkington  v.  Cooke,  (d) 

2.  The  Public  Health  Act  is  not  intended  to  comprise  dis- 
tricts of  this  nature,  where  there  is  no  poor's  rate,  as  by  sect  8. 
It  is  only  to  be  put  in  execution  on  the  petition  of  one  tenth  of 
the  inhabitants  rated  to  the  relief  of  the  poor.  Now,  the  Abbey 
precincts  being  extra-parochial,  the  inhabitants  have  never  been 
rated  to  the  relief  of  the  poor,  and  would  have  no  voice  in 
saying  whether  the  Act  should  be  adopted  or  not,  and  cannot 
be  held  to  be  subject  to  its  operation. 

Mr.  Thompson,  in  reply,  was  directed  to  confine  himself  to 
:he  latter  point,  upon  the  8th  sect*  of  the  Public  Health  Act. 
There  is  no  finding  upon  the  case  that  this  is  an  extra-parochial 
listrict,  and  the  Court  cannot  assume  it  to  be  so ;  but  sup- 
)06ing  it  to  be  so,  the  8th  sect  applies  only  to  a  preliminary 
nquiry  as  to  the  wants  of  the  town ;  and  the  non-qualification 
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(a)  4  C.  B.  R.  304.,  per  Wilde  C.  J. 
(6)  13  Q.  B.  R.  964. 

C.  L. — VOL.  I. 


(c)  10  Q.  B.  R.  852. 
{d)  16  M.  &  W.  615. 
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of  the  inhftbitantB  of  a  emaU  dbtrict  to  join  in  a  petxtkm  for 
that  inquirj,  cannot  be  held  to  exclude  all  the  rest  of  the  in- 
habitants from  calling  for  it,  or  exempt  those  who  receiTe  the 
benefit  of  the  Act  from  contributing  towards  the  expenses  of 
it.  All  the  rated  inhabitants  are  not  required  to  ocmcurin 
calling  for  the  inquiry :  nine  tenths  may  abstain  frona  doing  so; 
but  if  one  tenth  call  for  it,  as  they  have  done,  the  inquiry  is  to 
proceed. 

Erle  J.      The  question  for  us   to   decide   in   this  ease 
iSy    whether  to   this   rate,   upon  the  whole  area  of  the  dtj 
of  Carlisle,  the  houses  within  the  precinct  of  the  Abbey  are 
properly  rateable;   and  a  question  has  been  raised,  whether 
ihe  order  of  the  General  Board  of  Health  has   any  open- 
tion^  because  the  preliminary  inquiry  is  to  take  place  on  the 
petition  of  one  tenth  of  the  inhabitants  rated  to  the  relief 
of  the  poor,  and  the  inhabitants  of  the  Abbey  precinct  would 
not  be  qualified  to  join  in  that  petition  ;  but  I  am  of  opinion  it 
is  not  essential  that  all  the  inhabitants  should  be  so  qualified. 
The  effect  of  the  provision  is,  that  on  the  petition  of  one  tenth 
of  the  rated  inh'abitants,  the  inquiry  is  to  take  place :  that  if 
considered  a  sufficient  presumption  that  theT  Act  may  be  re- 
quired ;  and  if  an  order  be  made  and  confirmed,  then  the  other 
nine  tenths  of  the  rated  inhabitants,  and  all  other  inbabitsiit«, 
are  brought  under  the  operation  of  the  Act.     Then  the  Act 
provides  that  the  Board  of  Health  should  hi^ve  jurisdiction  over 
the  entire  area  of  the  city ;  and,  according  to  (»dinary  un<kr- 
standing,  there  can  be  no  doubt  as  to  their  power  to  apply  the 
Act  to  the  Abbey  precinct,  because  it  is  within  the  area.     Bu: 
it  is  contended,  that  under  the  3rd  proviso  of  the  88th  sect. 
of  the  Public  Health  Act  the  property  in  question  is  exempted, 
on  the  ground  that  it  was  exempted  under  the  local  Act  oi 
the  44  Geo.  3.  c.  58.     Now  assuming,  for  the  present,  that  it 
was  locally  exempt  under  that  Act>  the  question  arises,  wbc- 
ther,  by  the  3rd  proviso  of  the  88  th  sect,  of  the  Public  Healib 
Act,  that  exemption  is  continued ;  and  I  am  of  opinion  that  it 
is  not,  for  that  proviso  only  applies  to  exemptions  of  cert^i^ 
kinds  of  property,  wherever  situate,  and  not  to  property  exem^  t 
from  its  locality.     In  this,  and  almost  all  such  Act8»  the  pn> 
perty  to  be  rated  is  such  kind  of  property  as  will  derive  benetc 
from  the  Act ;  and  market  gardens,  arable  and  pasture  lai^l 
and  such  kinds  of  property  which  could  derive  little  or  b** 
benefit,  are  exempted.     But  here  the  subject  is  a  house,  whicii 
clearly  would  not  have  been  exempted  under  the  local  A'- 
This  point  was,  in  fact,  settled  in  the  case  of  the  Guardians  . 
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the  Chelmsford  Union  v.  The  Local  Board  of  Health  for  Chelms^      ^  ^^^^*  . 
ford,  (a)    It  is  particular  classea  of  property,  wherever  situate,    Thb  Queeh, 
and  not  particular  districts,  that  are  to  have  the  benefit  of  this   *JJ^^™on  wT 
proviso;  and  that  is  the  answer  to  this  claim  of  exemption,     thb  Locai. 
assuming  this  property  to  have  been  locally  exempt :  but  if  it    hbalth  fob 
be  necessary  to  decide  that  point,  I  am  by  no  means  of  opinion      Carlulf 
that  the  latter  proposition  is  true.     Sect.  35.  of  the  Local  Act    AjtcHiBAi.i> 
declares  that  the  property  within  the  city  is  to  be  rated  ac^   t^^^^d?^ 
cording  to  the  assessment  of  the  poor's  rate,  except  as  to  the 
property  within  the  Abbey  precinct,  which  is  to  be  rated  equally 
with  the  rest*     It  is  impossible,  therefore,  to  contend  that  the 
latter  property  is  to  be  exempt :  on  the  contrary,  it  is  affirma- 
tively enacted  thajt  it  is  to  be  rateable  in  some  way.     This  is, 
however,  argued  to  be  inconsistent  with  the  62nd  and  63rd 
sections ;  but  I  am  inclined  to  think  that  their  meaning  is  only 
to  give  the  dean  and  chapter  the  option  of  acting  as  sole  commis* 
sioners  within  their  precincts;  if  not,  there  are  some  words 
which  are  without  meaning.     Moreover,  sect.  63.  makes  it 
penal  on  them  not  to  exercise  the  power  given  them  by  the 
former  section,  which  may,  perhaps,  mean,  after  they   have 
exercised   their  option   to   act  as  sole  commissioners.     I  am 
therefore  of  opinion  that  this  rate  ought  to  be  confirmed. 

Crompton  J.  I  am  of  the  same  opinion,  and  I  think  the 
argument  for  the  defendants  fails  on  both  points.  The  35th  sec- 
tion of  the  Local  Act  expressly  provides  that  the  property  with- 
out the  Abbey  precinct  is  to  be  assessed  as  it  is  to  the  poor  rate, 
and  that  the  property  within  the  precinct  is  to  be  assessed  equally 
with  the  rest;  and  this  is  not  in  any  way  altered  by  the  62nd  and 
63rd  sections,  which  not  only  enable  the  dean  and  chapter  to  act 
exclusively  within  their  own  precincts  if  they  think  proper,  but 
nlso  enable  the  commissioners  and  quarter  sessions  to  compel 
them  to  act.  Nor  can  I  see  that  the  precincts  of  the  Abbey 
derive  no  benefit  from  the  rate ;  for  even  if  the  lighting  did  not 
extend  into  them,  the  inhabitants  would  derive  benefit  from  the 
lighting  of  the  rest  of  the  town.  But  supposing  this  were  not 
80,  and  that  the  Abbey  precincts  were  exempt  under  the  Local 
Act,  the  second  proposition,  that  that  exemption  is  continued  by 
the  88th  sect,  of  the  Public  Health  Act,  cannot  be  made  out ; 
for  it  has  already  been  decided  in  this  Court,  under  this  very 
section,  that  the  words  "  kind  of  property,"  mean  species,  and 
not  property  of  whatever  kind,  exempt  from  its  local  situation. 
I  was  at  first  struck  with  the  argument  upon  the  8th  section,  that 
the  Act  could  not  be  taken  to  apply,  as  the  whole  district  was 

(a)  2  £.  &  B.  600  (a). 
.So  2 
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not  rateable  to  the  poor;  but  it  would  be  sadly  narrowing  the 
operation  of  the  Act  if  the  circumstanoe  of  a  small  district  not 
being  rateable  to  the  poor,  could  prevent  its  application  to  a 
large  town  or  city ;  and  when  carefully  looked  at,  all  that  it 
required  is,  that  one  tenth  of  the  poor's  rate  payers  sbooM 
concur  in  petitioning  for  the  preliminary  inquiries  as  to  the 
expediency  of  applying  the  provisions  of  the  Act  to  the  district 
That  has  been  done,  and  the  provision  has  been  complied  with ; 
and  therefore  I  also  am  of  opinion  that  the  rate  ought  to  be 
confirmed. 

LoBD  Cahpb£LL  C.  J.  and  Coleridge  J.  were  absent. 

Bate  confirmed  without  costs. 

Attorneys,  Flucknett  ff  Adams,  and  Capes  if  Siuart 
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REGINA  V.  THE  SHEFFIELD  GAS  CONSUMERS 
COMPANY  AND  OTHERS,  (a) 

Coram  LoBD  Campbell  C.  J.,  Erle  J.^  and  Csompton  J. 

1  HIS  was  an  indictment  against  the  company  and  some  of 
their  servants  for  a  nuisance  by  digging  a  trench  in  a  public 
carriageway,  and  casting  a  large  quantity  of  earth,  stone,  and 
rubbish  thereon,  and  thereby  breaking  up,  obstructing,  inter- 
rupting, and  impeding  the  same.     Plea,  not  guilty. 

On  the  trial  before  Cresswell  J.,  at  the  York  Spring  Assizes, 
1852,  it  appeared  that  the  company  was  not  incorporated  under 
any  Act  of  Parliament,  but  was  established  by  deed  for  lightbg 
the  town  of  Sheffield  wiih  gns,  and  had  obtained  a  certificate  of 
complete  registration  under  the  Joint  Stock  Companies  Act.  {h) 
That  there  was  another  company  already  established  and  em- 
powered by  Act  of  Parliament  throughout  the  same  district 
That  the  defendants  had  opened  one  of  the  streets  of  Sheffield 
for  the  purpose  of  laying  down  their  mains  with  the  pe^mi3^ia^ 
of  the  board  for  the  repair  of  the  highways,  and  also  of  the  com- 
missioners under  a  local  Act  for  lighting  the  town,  and  that  their 
works  rendered  the  road  impassable  for  the  time,  it  being  ad- 
mitted that  in  effecting  their  purpose  they  used   reasonable 
dispatch.     A  verdict  of  guilty  was  returned ;  but  the  learned 
Judge  reserved  leave  for  the  defendants  to  move  to  enters 
verdict  of  acquittal,  or  for  a  new  trial,  and  a  rule  having  beai 
obtained  accordingly. 


(a)  Reported  by  R.  J.  Corner,  Esq. 
(h)  7&8Vict.cllO. 
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Sir  Frederick  Thenger  Q.  C  and  Mr.  Robert  Hall  showed      .  ^^^^'  , 
cause.     The  question  is,  whether  a  company  not  authorized  by       Regina 
Act  of  Parliament)  or  the  permission  of  the  owner  of  the  soil^     The'shef- 
but  having  only  the  permission  of  the  board  for  the  repair  of  the     field  Gas 
highways,  have  a  right  to  break  up  the  soil  for  the  purpose  of      company 
laying  down  pipes,  by  which,  for  a  time,  the  road  was  totally   and  Others. 
obstructed.     It  is  doubtful  whether  even  the  owner  of  the  soil, 
after  dedication,  has  any  right  to  disturb  the  enjoyment  of  the 
way  by  the  public :  Lade  v.  Shepherd,  (a)     Every  obstruction 
of  a  public  way  is  a  nuisance,  unless  the  party  causing  the 
obstruction  can  make  out  a  lawful  excuse :  Rex  v.  Jones  (ft). 
Rex  V.  Cross  (c),  Rex  v.  RusselL  (d)    Here  no  lawful  excuse  is 
shown ;  the  board  of  highways  have  no  authority  to  give  leave 
to  break  up  the  highways  for  any  such  purpose ;  they  are  only 
constituted  for  the  repair  of  the   highways,  and  the  act  in 
question  was  clearly  not  done  for  that  purpose.     Then,  it  is 
contended  that  the  Joint  Stock  Companies  Registration  Act(e) 
impliedly  gives  them  authority  to  do  what  they  have  done ; '  as 
the  2nd  section  of  that  Act  names  various  undertakings  for 
which  an  Act  of  Parliament  is  necessary,  without  including  gas 
companies;  and  no  doubt  such  a  company  may  be  established  for 
some  purposes  without  an  Act  of  Parliament;  as  for  instance,  to 
contract  with  commissioners  for  lighting  or  improving  a  district, 
who  are  authorized  to  break  up  the  streets  for  that  purpose :  but 
it  by  no  means  follows  that  of  their  own  authority  they  have 
any  such  right :  indeed,  the  25th  section  of  the  Act  negatives 
any  such  authority ;  for  it  specifies  what  powers  registration 
shall  bestow,  amongst  which  no  such  power  as  that  contended 
for  is  included.     And  the  Legislature  has  contemplated  that 
it  will  be  necessary  for  gas  companies  to  obtain  the  authority  of 
Acts  of  Parliament,  and,  by  theGras  Works  Clauses  Act,  1847(/), 
has  conferred  the'  power  to  break  up  streets  on  companies  so 
established,  subject  to  numerous  regulations  and  restrictions,  in- 
cluding provision  for  making  compensation  for  damage  done  in 
executing  their  works,  all  which  would  be  evaded  if  this  com- 
pany possessed  the  power  they  claim.     Neither  can  it  be  made 
out  that  there  is  such  a  public  benefit  conferred  as  to  countervail 
the  nuisance,  as  there  is  another  gas  company  established  by  Act 
of  Parliament  extending  over  the  whole  area. 

Sir  F.  Kelly  Q.  C,  Mr.  Bliss  Q.  C,  Mr.  Pashley  Q.  C,  and 
Mr.  Hardy f  contrh.  This  case  is  within  the  exceptions  to  the 
rule  that  every  obstruction  to  a  highway  is  a  nuisance,  such  as 

(a)  2  Strange,  1004.  (d)  6  East,  427. ' 

(&)  3  Camp.  229.  («)  7  &  8  Vict:  c.  110. 

(c)  Ibid.  224.  (/)  10  &  1 1  Vict  c.  15. 
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,  ^^^^'  ,  the  erection  of  scaffolds  for  repairing  houses  adjacent,  mHo^ 

Rboina  ing  goods  from  waggons,  letting  down  casks  of  beer  into  odlirs 

^     *'*  or  taking  in  coals.     Gas  is  now  often  used  for  oookiag;  uk! 

FIELD  Gas  if  a  highway  may  be  obstructed  for  the  purpose  of  taking  ie 

^oi^""     ^^^^»  ^^y  °^*  ^^^  8^  '     ^^®°  ^^  *®  owner  of  a  bcmee  mi; 
AMD  Others,    obstruct  a  highway  for  such  purposes,  is  it  not  an  ingredient 

in  the  case  that  his  consent  has  been  obtained  ?  It  is  true  tku 
fact  was  not  proved  one  way  or  the  other  at  the  trial,  but  tlui 
was  because  the  Judge  held  it  immateriaL     The  company  migbt 
possibly  be  liable  in  trespass  for  breaking  np  the  soil:  diat,lio«- 
ever,  is  not  the  question,  but  whether  they  are  entitled  tem- 
porarily to  obstruct  the  highway  for  this  purpose,  which  is  oot 
distinguishable  from  an  obstructioil  by  bringing  coals,  witer. 
or  other  supplies  to  the  houses,   and  is  a  purpose  inctdefiul 
to  the  reasonable  use  and  enjoyment  of  the  adjoining  propertr. 
2.  This  company  is,  by  the  deed  and  registry  under  (be  7  & 
8  Vict.  c.  110.,  made  a  corporation  for  the  purpose  of  %htir.? 
the  streets  of  Sheffield  with  gas.    There  are  many  cases  showisf 
that  extensive  corporate  powers  beyond  the  Common  Law  are 
conferred  by  registry,  and  that  a  company  so  established  is  oa 
the  same  footing  as  if  it  had  a  charter  and  a  patent:  BoMvrt 
Iron  Company  v.  Bamett  (a),  Pilbrow  v.  PUbrow^s  Atmosphmf 
Propulsion  Company  (b)^  R.  v.  fFhitmarsh  (e)  i    and  the  25tk 
section  of  the  Act  expressly  confers  power   on  a  registered 
company  '^to  perform  all  other  acts   necessary  for  canyin; 
into  effect  the  purposes  of  such  company."     [Lord  CampU^t 
C.  J.    That  only  means  all  lawful  acts.]     The  acts  in  question. 
being  for  the  public  benefit  and  with  the  consent  of  thepublie 
authorities,  were  lawful.  The  company  clearly  have  authoritj  t^ 
contract  with  the  commissioners  for  lighting  the  streets,  and 
they  must  have  an  implied  power  to  take  up  the  pavement  of 
the  streets,  or  they  could  not  set  up  a  lamp^post :  the  oompaor 
have  their  consent,  and  also  that  of  the  surveyors  of  the  hi^ 
ways,  who  have  authority  to  permit  the  opening  the  sariiMt 
of  the  highways  for  many  purposes,  as  for  the  repairs  of  severs. 
&c     3.  There  are  many  cases  showing  that  what  woaM  otbe^ 
wise  be  a  nuisance  is  justifiable,  if  it  furnishes,  upon  the  vfaoie. 
a  greater  convenience  to  the  public  than  it  takes  away :  Sts 
V.  Bus8eU{d),  Rex  v.  Pease (e)y  Rex  v.  Starkey(f);  the  htt(^ 
being  the  case  of  booths  erected  for  a  market  held  ia  t  public 
highway.     The  same  view  seems  to  have  been  taken  bj  tk 
Lord  Chancellor  YfhQu  this  case  was  before  the  Court  of  Appe* 


(a)  8  C.  B.  R.  406.  (<0  6  a  ft 

(b)  5  C.  B.  R.  440.  (0  4  B.  ft  Ad.  90. 


asei 
A<Lao 

(c)  15  Q.  B.  R.  600.  (/)  7  A.  ft  £.96. 
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in  Chancery ;  who  also  remarks,  that  "  The  Joint  Stock  Begis-      .  ^^^'  . 
tratlon  Act  authorisses  gas  companies  to   be  formed  as  joint       Regima 
stock  companies  for  the  manufacture  of  gaa.     It  contains  a     thb'shbv^ 
provision  giving  a   category  of  certain   associated  companies     vtbld  Gab 
that  cannot  carry  their  works  into  operation  without  the  aid      c^MPAifT' 
of  Parliament;  but  it  does  not  include  gas  companies  among    amoOthebs 
them.     Then  it  was  said.  Was  it  contemplated  that  they  might 
violate  tlie  law  by  tearing  up  the  pavement  ?     And  I  have  two 
solutions  in  my  mind  on  that  subject,  either  of  which  I  think 
is  pretty  satisfactory.     Perhaps  the  Legislature  thought  they 
would  only  do  this  with  the  sanction  of  the  surveyors  or  the 
proper  authorities,    who  would  prevent  their  doing  anything 
which  they  considered  injurious  to  the  public  who  would  pass 
along  the  road  or  street  in  which  the  pipes  would  be  laid,  and 
that  it  would  be  safely  trusted  to  them.     Or,  it  may  be  that  the 
Legislature  did  not  consider  the  act  of  taking  up  the  pavement 
for  such  a  legitimate  purpose  as  this  a  nuisance  at  alL"  The  At^ 
tomey- General  v.  Tlie  Sheffield  Gas  Consumers  Company,  (a) 

Lord  Campbell  C.  J.  I  make  no  doubt  that  the  Lord 
Chancellor  decided  very  properly  as  to  the  proceeding  before 
him ;  but  as  to  the  proceeding  before  us,  I  have  also  no  doubt 
that  the  conviction  of  the  defendants  was  proper,  and  that  the 
rule  ought  to  be  discharged.  It  is  found  that  the  defendants 
obstructed  a  public  street  in  the  town  of  Sheffield,  and  in  a 
very  serious  manner,  which,  primd  facie^  would  amount  to  an 
indictable  nuisance ;  and  it  lies  upon  them  to  show  a  defence  for 
what  they  have  done.  It  was  ingeniously  argued  that  the 
Joint  Stock  Companies  Act  impliedly  gives  them  authority  to 
do  so,  as  it  was  necessary  for  carrying  .out  their  objects ;  but  it 
seems  to  me  that  that  Act  gives  them  no  power  to  interfere 
with  the  rights  of  individuals  or  the  public :  it  merely  autho<* 
rizes  them  to  sue  and  be  sued  by  their  registered  name,  and  to 
perform  all  other  acts  necessary  for  carrying  into  effect  the  pur* 
poses  of  such  company,  and  in  all  respects  as  other  partnerships 
are  entitled  to  do.  As  to  the  Act  for  lighting  the  town  (which 
was  not  very  much  relied  upon),  it  clearly  gives  no  authority 
for  what  the  defendants  have  done.  No  other  statutable  au- 
thority is  referred  to,  and  if  there  be  any,  it  must  be  some 
Common  Law  authority.  Mr.  Bliss  relied  upon  the  license  of 
the  surveyors  of  the  highways  ;  but  unless  they  have  authority 
themselves,  they  can  give  none  to  others.  The  surveyors  may 
do  what  is  necessary  for  repairing  the  highways,  and  may 

(a)  22L.  J.  R.  Ch.  811. 
3o  4 
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.  ^^^'  ,      aaihorize  others  to  do  it ;  but  this,  instead  of  repauing,  is  a 

Reowa       breaking  up  for  quite  a  distinct  purpose ;  and  no  other  autho- 

T     "s      -     titles  have  any  power  whatever  to  authorize  what  has  been 

FIELD  Ga8     done.     Then  it  is  urged,  that  at  Common  Law,  that  which  u 

Company"    primd  facie  a  nuisance,  may  become  kwful  from  the  necesBity 

AMD  Othsbs.   for,  or  the  benefit  derived  from  it,  and  instances  are  put  of  the 

stoppage  of  carriages  in  highways  for  various  purposes,  and  the 
temporary  obstruction  of  the  passage  for  the  more  convenient 
use  and  enjoyment  of  the  adjoining  houses,  or  for  the  pnrpoK 
of  repairing  them ;  but  the  act  in  question  cannot  be  brought 
within  the  principle  of  those  cases ;  it  is  neither  connected  with 
the  necessary  and  proper  use  of  the  highway,  or  the  more  con* 
venient  enjoyment  or  occupation  of  the  adjoining  bouses.  For 
what  purpose  is  it  done  ?  Not  for  the  purpose  of  putting  light 
or  fuel  into  the  adjoining  houses,  but  it  is  the  act  of  a  speca- 
lating  company  for  their  own  profit  and  purposes.  If  one 
such  company  may  break  up  the  streets  in  this  manner,  anj 
number  may  do  it,  if  it  should  seem  to  be  to  their  interest  to 
do  so.  Admitting  that  it  would  be  a  defence  that  this  was  for 
the  public  advantage,  it  is  not  shown  that  it  would  be  so  under 
these  circumstances,  there  being  already  a  company  established 
and  authorized  by  Act  of  Parliament  for  the  same  purposes.  If 
it  be  for  the  public  benefit  that  there  should  be  a  second  com- 
pany, the  defendants  should  submit  their  case  to  Parliament ; 
and  if  they  should  be  satisfied  of  the  expediency,  this  companj 
would  obtain  the  necessary  powers  under  the  Gras  Works 
Clauses  Act,  subject  to  the  restrictions  and  regulations  thereby 
imposed.  That  Act  gives  a  power  of  breaking  up  the  streets, 
subject  to  stringent  restrictions ;  but  if  this  company  had  tbe 
power  now  contended  for,  it  would  be  free  from  any  of  them. 

Erle  J.     I  also  think  the  defendants  were  properly  con- 
victed,  and   that  the   rule  ought  to  be   discharged.     This  is 
clearly  an   indictable  offence,  unless  the  company  can  brii§ 
forth  some  justification,  and  this  is  attempted  to  be  done  under 
the  Joint  Stock  Companies  Act,  which  it  is  contended  enahlcs 
them  to  do  more  than  private  individuals  could  do.    But  I  am 
of  an  entirely  different  opinion.    The  object  of  that  Act  was  to 
prevent  embryo  companies  from  acting  until  their  formation 
had  obtained  a  certain  stage,  and,  when  completely  roistered, 
they  are  enabled  to  act  by  a  corporate  name,  but  by  no  meana 
contrary  to  law,  and  only  in  the  same  manner  as  other  subjects 
could  do.     Then  it  is  urged  that  the  Act  was  lawful,  because 
the  commissioners  for  lighting  the  town  approved  of  it ;  but  this 
is  obviously  untenable.     Next  it  is  attempted  to  be  justified  on 
the  ground  that  at  Common  Law  it  is  lawful  to  obstruct  tbe 
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highways  temporarily  for  purposes  connected  with  the  traffic;      ,  l^^*  ^ 

but  this  purpose  has  clearly  nothing  to  do  with  that  species  of       Regdia 

use.   And  then  the  right  of  individual  householders  to  obstruct     ^^^  ^Shef- 

the  passage  of  the  highway  for  a  time  for  various  purposes  is     field  Gas 

resorted  to*  but  this  act  cannot  be  brought  within  any  of  those      compant' 

cases.  It  is  not  for  the  purpose  of  supplying  any  house  or  houses,    and  Othebs. 

but  a  speculation  for  supplying  the  town  in  competition  with 

another  company,  for  which  purpose  they  lay  down  their  mains, 

and  wait  to  see  if  any  of  the  public  will  avail  themselves  of  the 

supply  so  offered.     It  is  said  that  the  contemplated  competition 

is  approved  of  by  the  inhabitants  and  highly  beneficial ;  but  we 

cannot  notice  that  in  this  proceeding.    That,  if  proved,  may  be 

a  circumstance  that  may  weigh  with  the  Court  afterwards  in 

another  stage,  but  on  the  propriety  of  the  verdict,  which  is  all 

we  have  now  to  dispose  of,  it  is  of  no  avail. 

Cbompton  J.  had  left  the  Court. 

Rule  discharged. 

Attorneys,  Few  Sf  Co. ;  William  Moss. 


AwU  23. 

WILLIAMS   t;.    WILSON    AND    ANOTHER,  •'"^y«- 

EXECUTORS  OF  M^LACHLAN.  {a)  S^S?«! 

ference,  and 

Coram  PoLLOCK  C.  B.,  Pabke  B.,  Platt  B.,  and  Mabtin  B.  »^"d,  and  of 

making  the 

IHE  declaration  stated  that,   in  the  lifetime   of  Duncan  ^J'^f^^ 

M'Lachlan  certain  differences  had  arisen  between  the  plaintiff  T*"*  ^^^T 

on  the  one  hand,  and  the  said  D.  M'Lachlan,  Henry  Case,  to*"  be  in  the 

and  Peter  Steward,  respectively ;  and  that  thereupon,  by  an  ^'^^'SJ!' 

agreement  dated,   &c   between,   ^c,   M'Lachlan,  Case,   the  ton."   Thej 

plaintiff,  and  Steward  agreed   that   the  matters  in  difference  ^^om"* 

shoidd  be  referred  to  certain  arbitrators,  whose  award  should  parties  to  the 

be  final  in    the  premises,  if   made    ready  to  be   delivered  ^,Si^^^  ^ 

on  or   before,   &c,  or   such  further  day  as,  &c. ;  that  they  »nd  directed 

should    have   power  to  make    such    award,   notwithstanding  of  the  submia- 

the  death  of  any  of  the  parties  thereto ;  and  that  the  parties  ■*°"  (not  a«- 

'f  ^  ^  certained)  and 

award  should 
(a)  Eeported  by  P.  B.  Maxwell,  Esq.  ]>e  borne  in 

certain  propor- 
tions, and  that  the  costs  of  making  the  submission  a  rule  of  court  should  be  paid  by  the  party  dia- 
obeying  the  award,  and  obliging  the  submission  to  be  made  a  rule  of  court 

Hel^  that  the  award  was  not  final,  as  it  did  not  decide  how  the  costs  of  making  the  submission 
a  rule  of  court  were  to  be  paid,  in  the  event  of  the  award  not  being  disobeyed ;  — and  it  being 
necessary  that  the  submission  should  be  made  a  rule  of  court,  whether  the  award  was  disobeyed  or 
not,  in  order  that  the  costs  of  the  submission  might  be  taxed. 

To  a  declaration  to  recover  the  debt  awarded,  defendant  pleaded  a  plea,  which  set  out  the  award 
verbatim^  and  then  averred  that  the  award  was  not  final  A  special  verdict  found  the  award  as  set 
forth. 

Held,  that  the  point  above  mentioned  was  well  raised. 
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,  ^^^^-  ^      would  well  and  truly  obey,  abide  by  the  same,  &c-    The  dedt- 

Williams     ration,  after  averring  mutual  promises,  alleged  that  M^LacUan 

y^^'  died  before  the  making  of  the  award;   that  the  award  was 

AND  Another,  made,  and  that  it  was  thereby  found  and  determined  thit 

^M^S^L?  ^^^'-   ^'-   ^^'  ^®^  ^"®  ^y  M^Lachlan  to  the   plaintiff,  and 

it  was  directed  that  the  personal  representatives  of  the  said 
M'Lachlan,  to  wit,  the  defendants,  should,  within  aevai  days 
of  the  date  of  the  said  award,  pay  the  said  sum  to  the  plaintiff 
at  the  office  of  Mr.  Brooker,  of,  &c.  Averment  of  non-pay- 
ment. 

Flea,  that  the  award  was  in  the  words  and  figures  following. 
The  instrument  was  set  out  verbatim.  It  recited,  that  by  the 
agreement  of  reference,  it  was  agreed  that  the  artutnton 
should  have  power  to  make  their  award  notwithstanding  tbe 
death  of  any  of  the  said  parties,  and  that  the  submission  might 
be  made  a  rule  of  court  at  the  instance  of  any  of  the  parties  to 
the  reference,  and  that  the  costs  of  the  submission  and  of  the 
reference,  and  of  the  said  arbitrators  and  award,  and  of  the 
making  the  submission  a  rule  of  court,  should  be  in  the 
discretion  of  the  said  arbitrators.  The  award  then  found 
that  there  was  justly  due  by  M'Lachlan  in  his  lifetime,  to  the 
plaintiff,  the  sum  of  5392^  8s.  6dL,  and  that  the  same  sum  was 
still  due ;  and  it  directed  that  the  personal  representatives  of 
M^Lachlan  should,  within  seven  days  from  the  date  of  their 
award,  pay  the  said  sum  to  the  plaintiff,  at  the  office  of  Mr. 
Brooker,  &c.  The  arbitrators  further  found,  that  a  sum  was 
owing  by  Case  to  M^Lachlan,  in  his  lifetime,  and  was  still  due; 
and  directed  that  Case  should,  within  the  time  and  at  the 
place  aforesaid,  pay  that  sum  to  the  personal  representatives  of 
M'Lachlan.  And  they  further  directed  that,  after  payment  of 
the  said  sum  of  539/.  8a.  6d.y  a  bill  of  sale,  dated,  &c.,  wherebj 
Steward  had  assigned  to  M'Lachlan  eight  sixty-fourth  parts 
of  a  ship,  should  be  delivered  up  by  the  plaintiff  to  the  repre- 
sentatives of  M'Lachlan.  And  they  further  awarded  and 
directed  that  the  costs  of  the  submission  and  award  should  be 
borne  equally  by  the  representatives  of  M^Lachlan  and  tbe 
plaintiff,  and  that  the  costs  and  charges  of  making  it  a  role  of 
court  should  be  borne  by  the  party  disobeying  the  award 
and  obliging  the  same  to  be  made  a  rule.  The  plea  concluded 
by  alleging  that  the  award  was  not  finaL 

Upon  the  trial,  before  Martin  B.,  a  special  verdict  wai 
taken,  finding  the  submission  and  award  aa  stated  in  the  de- 
claration and  plea. 

Mr.  Cowling  now  argued  the  case  for  the  plaintiC  He 
contended  that  the  award  was  finalj  and  cited  Watson  on 
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Awards  (a),  Cargey  v.  Aitehe8Qn{b\  Russell  on  Arbitrations  (o),      ^ 


1853. 


WrighUon  v.  By  water  (d)^  NicholU  v.  Jones  (e),  and  Bury   v.     Wiujaxs 

Mr.  W,  H.  WatsoHy  for  the  defendants,  referred  to  Riehardscn  m  Anothxb, 
V.  Wor8ley{g\  Stonehetoer  v.  jFarrar(A),  and   Smith  v.  WV/-    M*LieBLAsu 
son,  (i) 

The  judgment  sufficiently  indicates  the  natare  of  the  argu- 
ment Cur.  adv.  vulL 

The  judgment  of  the  Court  was  subsequently  (July  6.) 
delivered  by 

Parke  B.  His  Lordship,  after  adverting  to  the  pleadings, 
proceeded  as  follows :  —  This  case  stood  over  in  consequence  of 
a  doubt  whether  the  question  was  properly  raised  on  the 
special  rerdict,  as  well  as  on  account  of  the  nicety  of  the 
question  itself.  The  question  argued  was,  whether — the  sub» 
mission  including,  inter  alia^  the  provision  that  the  costs  of  the 
agreement  of  the  reference  and  the  arbitrators  and  award,  and 
of  making  the  submission  a  rule  of  court,  should  be  in  the 
discretion  of  the  arbitrators,  or  any  two  of  them  —  the  award 
was  final,  which  directed  that  the  costs  of  the  agreement,  of 
the  reference,  of  the  arbitrators,  and  of  the  award,  should 
be  borne  equally  between  those  who  were  substantially  the 
litigant  parties,  and  that  the  costs  and  charges  of  making  the 
submission  a  rule  of  court  — which  are  required  to  be  adjudi- 
cated upon  separately — should  be  paid  by  the  party  disobeying 
the  award*  and  obliging  the  same  to  be  made  such  rule. 

The  objection  was  made  not  to  the  first  part  of  this  portion 
of  the  award,  as  to  the  division  of  costs,  but  to  the  latter,  as  to 
the  costs  of  the  submission  being  made  a  rule  of  court,  which, 
it  was  argued,  was  not  final,  because  it  did  not  provide  for  all 
cases  of  the  payment  of  costs  and  charges  of  making  the  sub* 
mission  a  rule  of  court.  The  same  question  on  a  similar 
award  was  brought  before  this  Court  in  1848,  and  the  Court  *-^ 
the  Chief  Baron,  the  present  Lord  Chancellor^  mj  brother 
Piatt  and  myself — reluctantly  decided  that  the  award  was 
bad  on  that  account.  (A)  This  action  is  brought  for  the  pur* 
pose  of  questioning  the  propriety  of  that  decision  in  a  more 
formal  manner,  and  probably  carrying  the  record  up  to  a  Court 
of  Error. 


(a)  Pp.  177.  &  208.  (/)  1  D.  &  L.  141. 

(b)  3  JD.  &  R.  433.  (g)  5  Ezch.  613. 

(c)  P.  373.  (A)  6  Q.  B.  730. 

(d)  3  M. &  W.  199.  it)  2 Exch. 327. 

(O  6  Exch.  373.  Ik)  Smitk  y.  Wilson,  2  EzcL  327. 
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,  ^^^  .  We  have   reconsidered  the  former  decision  of  the  Cooit, 

WiujAJu     with  ihe   hope  of  finding    a  sufficient  ground  for    holdii^ 

^  that  the  award  is  good  in  this  respect ;  but  we  cannot  n£gfj 

AHD  Akothkb,  ourselves  that  it  was  wrong,  and  we  think  that  we  ought  to  be 

^™^^^'  bound  by  it.     We  do  not  think  the  award  can  be  madegood, 

on  the  ground  that  this  matter  is  left  to  the  discretion  of  tbe 
arbitrator  in  the  sense  that  he  may  award  on  this  questioD  or 
not^  as  he  thinks  fit.  We  think  it  clear  it  was  intended  tbat 
he  should  exercise  a  discretion  on  the  question  of  the  costs, 
and  not  that  he  should  award  on  that  question  or  not,  at  hu 
option  or  discretion.  It  seems  to  us  that  he  has  not  finallj 
decided  upon  the  costs  of  procuring  the  submission  to  be  a 
rule  of  court  in  all  cases  in  which  that  question  could  uise, 
by  awarding  that  they  should  be  paid  by  the  party  disobqriif 
the  award,  and  making  it  necessary  that  it  should  be  made  a 
rule  of  court.  This  provision  will  decide  sufficiently  all  cases 
in  which  it  shall  be  necessary  to  take  that  step  to  enforce  tbe 
award  agunst  the  party  disobeying  it,  although  it  is  to  be 
observed  that  there  are  several  things  to  be  done  by  the  Af- 
ferent parties,  and  two  parties  may  disobey,  and  there  may  be 
a  difficulty  in  saying  what  is  to  be  done  in  such  case,  and  who 
is  to  pay  the  costs.  It  may  be  that  one  may  make  it  a  role  of 
court,  in  order  to  move  to  set  aside  the  award,  and  fiul  m  the 
application  to  set  aside,  and  yet  obey  the  award.  That  would 
create  another  difficulty.  But  what  weighs  most  with  us  1% 
that  it  is  necessary  to  make  the  submission  a  rule  of  coorti 
although  the  award  is  performed  by  both  parties,  in  order 
to  ascertain  the  costs  of  the  agreement  and  reference — the 
arbitrators  not  having  done  so,  and  no  one  but  the  Master  of 
the  Court  of  which  the  submission  is  a  rule  having  power  to 
tax  the  costs.  These  costs  are  to  be  paid  by  the  representatiTes 
of  Duncan  M'Lachlan,  and  by  Williams,  in  equal  moieties,  and 
not  each  to  pay  his  own,  and  no  provision  is  made  as  to  who  is  to 
pay  the  costs  of  making  the  submission  a  rule  of  court  in  that 
case.  The  award  provides  only  for  the  case  where  the  award  is 
disobeyed ;  and  in  the  supposed  case  the  submission  most  be 
made  a  rule  of  court,  although  the  award  was  never  disobejed 
at  all,  which  is  the  first  step  to  be  taken  in  order  to  aseer^ 
tfun  what  the  costs  are.  It  is  with  regret  we  find  ouTKlres 
obliged  to  hold,  according  to  our  former  decision,  that  the 
award  is  void  on  this  ground.  It  follows  as  a  consequence 
of  the  inile,  that  the  award  must  be  final  on  each  subject  of 
difference. 

The  doubt,  which  was  principally  felt  by  myself,  as  to  the 
propriety  of  raising  the  question  in  this  case  by  a  spedii 
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verdict,  is  removed  by  considering  the  terms  of  the  plea.     The      ,  ^^^^'  , 
plea,  after  stating  the  award  at  length,  avers  that  it  was  not  a     Wxllzaxs 
final  award.     It  does  not  state  on  what  ground;  and,  under       -v^iuon 
that  allegation,  the  defendant  may  show  that  there  was  one  ahd  Another, 
matter  submitted  on  which  no  proper  award  was  made ;  and  the    i^lIchlIi^' 
defendant,  in  proving  that  the  submission  included  the  decision 
of  the  question  of  the  costs  of  making  the  agreement  a  rule  of 
court,  proves  that,  if  the  award  is  not  final  on  that  matter. 
The  question  of  law  is  properly  referred  by  the  jury  to  the 
Court.     Our  judgment  is  for  the  defendant. 

Judgment  for  the  defendant. 
Attorneys,  Holme,  Loftus,  8f  Young  ;  Mourilyan  8f  RowsselL 


BEGIN  A  V.  THE   MAYOR,   ALDERMEN,   AND 
CITIZENS  OF  NEW  SARUM.(a) 

Coram  Lord  Campbell  C.  J.,  Coleridge  J.,,  Erle  J.,  Quefn's 

and  Crompton  J.  Bbkch. 

in  AND  AM  us  to  the  defendants  to  pay  or  cause  the  council  The  special 

of  the  city  of  New  Sarum  to  pay  to  the  prosecutor  or  other  uve^^prion- 

pereon  appointed  by  the  justices  of  the  county  of  Wilts,  in  era  mentioned 

Quarter   Session  assembled    to  receive  the  same,  the  several  the  5  &  6  Vict 

sums  of  231/.,  and  329/.  18*.  Sd.,  being  the  amounts  of  two  c  98..  are  con- 
several  accounts  of  the  actual  expenses  incurred  in  the  half  the  5  Geo.  4. 

years  ending  respectively  on  the  29th  September,  1851,  and  31st  noJ^nc*ade*«i 

March,  1852,  for  the  conveyance,  transport,  maintenance,  safe  arrangement 

custody,  and  care  of  the  prisoners  committed  by  the  recorder  j^^'Actt^for* 
and  justices  of  the  city  of  New  Sarum  (a  city  having  a  grant  of  the  commit- 

a  separate  Court  of  Quarter   Sessions,  under  the  Municipal  ^ners'from'a 

Corporation  Act)  to,  and  confined  in,  the  county  gaol  and  house  citato  a  county 
of  correction  of  the  said  county  of  Wilts,  during  those  half     ifsacha 

years,  for  offences  arising  within  the  said  city ;  according  to  the  contract  had 

time  for  which  each  prisoner  had  been  so  in  custody,  pursuant  ut«d,  it  ifould 

to  the  statute  6  &  6  Vict.  c.  98.  s.  18.,  and,  if  need  be,  to  cause  ^^iJ^\y*" 

a  rate  in  the  nature  of  a  city  rate  to  be  made  and  levied  for  the  the  Municipal 

purpose  of  making  such  payment  as  aforesaid,  or  to  show  cause  xcirwh^h'ex- 

to  the  contrary.  tended  the  area 

The  return  stated,  that  long  before  the  passing  of  the  Municipal  ^     ^^^J- 
Corporation  Act  (b),  or  the  Parliamentary  Boundaries  Act  (c), 
or  of  either  of  the  Acts  of  Parliament  thereinafter  mentioned,  the 

(a)  Reported  by  B.  J.  Ck)rner,  Esq. 
(b)  5  &  6  Win.  4.  c.  76.  (c)  2  &  3  WiU.  4.  c.  64. 
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,  ^85g,  ^     citizens  of  the  8aid  city  of  New  Sarum  were  incoTporated  by  die 
jtEoniA       name  of  the  mayor  and  commonalty  of  the  city  of  New  Sanim, 
T     M  ^^^  perpetual  soccession,  and  his  Majesty  King  James  the  First, 

Au>BmM8m  by  letters  patent  bearing  date  the  2nd  day  of  March  in  the 
^of^Nrw"*  ^^^^  7^^  ^f  ^^  reign,  did  grant  to  the  mayor,  aldermen,  ind 
Sardm.  recorder  of  the  said  city,  power  to  inquire,  hear,  and  deter* 
mine  within  the  city  all  manner  of  mttrders,  felonies,  tres- 
passes, and  offences  and  all  other  things  whatsoever,  from  time 
to  time,  within  the  said  city  and  the  liberties  and  precincts 
thereof  arising  and  happening,  which  to  the  office  of  a  jostice 
of  the  peace  in  any  manner  might  belong,  or  which  before 
justices  of  the  peace  might  be  enquired  of,  heard,  or  detomined, 
together  with  the  correction  and  punishment  thereof,  and  all 
other  things  to  do  and  execute  within  the  city  aforesaid,  as  fuUr 
and  in  as  ample  a  manner  and  form  as  the  justices  of  the  peace 
of  the  county  of  Wilts  or  elsewhere ;  and  the  said  letters  patent 
provided  that  the  justices  of  the  peace  of  the  sud  king,  be 
heirs  and  successors,  in  the  county  of  Wilts  aforesaid,  or  anj  of 
them,  thereafter  within  the  city  aforesaid  or  liberties  thereof, 
should  not  in  any  manner  intermeddle  nor  have  or  exercise  aoj 
jurisdiction  of  any  causes,  things,  or  matters  whatsoever  which 
to  the  justices  of  the  peace  of  the  city  of  New  Sarum  afofesaid, 
by  virtue  of  the  said  letters  patent,  belonged  <^  in  any  manner 
appertained.  That  after  the  grant  aforesaid  there  had  been 
and  was  a  common  gaol  within  and  for  the  said  city  of  New 
Sarum ;  but  the  same  having  beccmie  ruinous  and  insecurp,  and 
too  small,  and  being  inconveniently  situate,  an  Act  of  Pariia- 
ment  was  made  and  passed  in  the  25  Geo.  3.  a  93.,  wherebj  the 
said  mayor  and  commonalty  of  the  said  city  were  autborixed 
and  required  to  cause  the  said  common  gaol  to  be  taken  down, 
and  a  new  common  gaol  to  be  erected  and  built  in  the  manner 
mentioned  in  the  said  Act.  And  it  was  by  the  said  Act  pro* 
vided  that  until  such  new  common  gaol  should  be  completed 
all  such  felons,  debtors,  and  other  persons  within  the  said  dtr 
who  already  were  or  by  law  should  be  liable  or  onght  to  be 
committed  to  the  common  gaol  of  the  said  city,  should  be  com* 
mitted  to  and  confined  in  the  common  gaol  of  the  coontr  of 
Wilts  on  the  terms  in  the  said  Act  mentioned.  That  after  the 
passing  of  the  said  Act  the  said  old  common  gaol  was  taken 
down  but  no  new  common  gaol  was  erected  and  bailt  bj  the 
said  mayor  and  commonalty  under  and  by  virtue  of  tbe  faid 
Act.  That  afterwards,  bv  another  Act  of  Paiiiament  of  tbe  39  & 
40  Geo.  3.  c  53.,  provision  was  made  for  the  commitment  aoJ 
confinement  of  persons  committed  for  offences  ari^ng  within 
the  said  city  to  the  common  gaol  of  the  said  county  of  Wilt*  in 
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the  manner  in  the  said  Act  mentioned,  and  a  special  provision      ,  ^^^^'  , 
and  a  special  contract  was,  in  and  by  virtue  of  the  said  Act^       Rsgina 
made  between  the  said  city  and  the  said  county  relative  to  the    .,     f: 
said  prisoners  as  in  the  said  Act  mentioned*     That  from  the     Ai^dbbmbn, 
passing  of  the  said  Act  hitherto  the  said  prisoners  have  been   ^""^  CmaEK* 
committed  to  the  said  common  gaol  of  the  said  county  under  and       Sabcm. 
by  virtue  of  the  provisions  of  the  said  Act,  and  from  ihe  time 
of  the  passing  of  the  said  Act  up  to  the  passing  of  the  Act 
5  &  6  Vict.  c.  98.,  and  from  thence  up  to  the  time  of  the  visit** 
ing  justices  of  the  county  gflol  making  out  the  account   in 
writing  in  the  writ  mentioned,  the  said  city  and  the  said  county 
have  acted  in  all  thii^s  relative  to  the  said  prisoners  upon  the 
special  provisions  and  contract  mentioned  and  Contained  in  the 
said  Act  of  39  &  40  Geo.  3.     And  the  said  mayor,  aldermen, 
and  citizens  of  the  said  city  of  New  Sarum  have  always  been 
and  still  are  ready  to  abide  by  and  perform  all  things  in  the 
said  last-mentioned  Act  contained,  of  whidi  all  persons  in  the 
said  county  of  Wilts  have  always  had  notice.     And  so  the  said 
mayor,  aldermen,  and  citizens  humbly  certified  that  there  was 
a  special  contract  relative  to  the  said  prisoners  within  the  intent 
and  meaning  of  the  statutes  in  such  case  provided  subsisting 
between  the  said  city  and  county  at  the  time  when  the  several 
expenses  within  mentioned  in  respect  of  the  said  prisoners  were 
incurred,  to  wit,  the  special  contract  made  and  contained  in  the 
said  last-mentioned  Act,  and  that  such  contract  was  and  is  con- 
tinuing and  in  full  force,  wherefore  they  were  unable  to  obey 
the  said  writ. 

To  this  return  a  special  demurrer  was  pleaded,  and  the  de- 
fendants thereupon  joined  in  demurrer ;  but  the  Court,  express- 
in<r  a  doubt  whether  the  clauses  of  the  Common  Law  Procedure 
Act  as  to  demurrers  (a)  did  not  ftpply  to  cases  of  mandamus^ 
directed  the  case  to  be  argued  as  on  general  demurrer. 

Mr.  Smirke,  Mr.  Hodges  with  him,  in  support  of  the  de-  June  s. 
murrer.  The  real  question  is,  whether  there  was  in  existence 
any  special  contract  between  the  city  and  the  county  justices 
relative  to  the  prisoners  so  as  to  prevent  the  operation  of  the 
Btat.  5  &  6  Vict.  c.  9d.  s.  18.,  which  provides  that  boroughs, 
having  a  separate  commission  of  the  peace,  are  to  pay  a  pro- 
portionate share  of  the  actual  expenses  of  the  maintenance,  &c., 
of  their  prisoners,  to  be  ascertained  in  the  manner  directed  by 
the  Act,  except  where  such  special  contract  exists.  The  special 
contract  here  spoken  of  must  be  such  a  contract  as  is  provided 
fur  by  the  5  Geo.  4.  c.  85.  s.  1.,  which  is  the  first  statute  that 

(a)  15  &  16  Vict.  c.  76.  ss.  51.  89. 
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.    ^^'  ,     enabled  parties  to  make  any  binding  contract  for  the  purpose. 
Rboina       That  Act  wae  altered  by  the  Municipal  Corporation  Act,  5  &  6 

Th»  Matob,    ^*''-  ^*  ^*  ^^*  *•  114*»  '^y  which  the  power  to   contnu:t  was 
Aij>KBifnr,     transferred  to  the  council  of  the  city.     The  local  Act  of  the 

or  New  ^^  ^  ^^  ^®^'  ^*  ^  ^3*  ^^  ^^  ^P  ^  constituting  a  special  am- 
Sarum.  tract  within  the  meaning  of  the  later  Acts ;  hot  that  is  not  a 
contract.  The  York  and  North  Midland  Railway  Company  t. 
The  Queen,  (a)  Nor  does  it  authorize  any  contract ;  bat  its 
provisions  are  compulsory  on  the  parties.  And  if  anj  such 
contract  had  previously  existed,  it  is  submitted  that  the  Muni- 
cipal Corporation  Act  has  altogether  done  away  with  it;  for 
that  statute  altered  the  whole  jurisdiction,  gave  the  power  to 
contract  to  a  different  body,  and  extended  the  limits  of  tbe 
city  to  places  not  previously  within  it;  and  it  is,  therefore, 
clear  that  there  was  no  contract  with  regard  to  the  area  or 
district  subject  to  the  operation  of  the  5  &  6  Vict.  c.  98. 

Mr.  Cromder  Q.  C,  conirh^  Mr.  Montague  Smiih  with  Im 

The  local  Act  of  the  39  &  40  Geo.  3.  is  a  statutory  eruKtmefit 

of  a  contract  between  the  parties.   The  argument  on  the  other 

side  would  require  that  the  words  of  the  stat.  should  be  held  to 

mean  a  particular  kind  of  special  contract,  viz.,  such  as  might 

have  been  made  under  the  5  Geo.  4.  c  85. ;  but  there  is  bo 

foundation  for  that.   The  words  are  quite  general,  and  include 

any  special  contract  whether  made  under  that  statute  or  not; 

and  there  could  hardly  be  a  stronger  case  of  a  special  contract 

than  is  shown  by  the  circumstances  set  out  in  the  return  and 

the  local  Acts,  the  latter  of  which  relieves  the  city  from  the 

obligation  imposed  by  the  Act  of  the  25  Geo.  3.,  to  build  anew 

gaol,  and  provides  permanently  for  the  committal  of  tbe  citj 

prisoners  to  the  county  gaol ;  and  that  the  same  allowance  or 

pecuniary  satisfaction  shall  be  made  by  the  city  for  the  main* 

tenance  and  support  of  the  prisoners  so  committed,  as  persoc^ 

in  the  like  situation  are  entitled  to  who  are  committed  br 

county  justices.     It  also  recites  a  grant  by  the  Earl  of  KadiK^ 

of  a  piece  of  land,  in  order  to  make  the  gaol  more  commodioos, 

in  compensation  and  satisfaction  for  the  permission  to  confine 

the  city  prisoners  in  the  county  gaol ;  and  enacts,  that  if  the 

county  justices  shall  direct  the  cells  to  be  enlarged,  or  new  oeik 

to  be  built,  the  mayor  or  commonalty  shall  pay  one  tenth  part 

of  the  ascertained  costs  and  expenses,  thus  making  a  special  axMi 

particular  provision  as  to  the  enlargement  of  the  gaol,  and  as  to 

their  proportion   of  the   expense  of  providing  the  neoesaair 

acconmiodation. 

(a)  Ant^  119. 
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Then,  as  to  the  operation  of  the  Manicipal  Corporation  Act,     ^   ^^     . 
dthough  bj  it  the  bounds  of  the  city  jurisdiction  are  enlarged,       BaonrA 
it  remains  substantially  the    same.      The  proyision  of  the   f£^^  Matob, 
25  Geo.  3.  c  xoIiL,  relating  to  the  maintenance  of  prisoners     Aldsrmbn, 
until  the  new  gaol  shall  be  built,  is  not  repealed,  but  only  the       or  Nsw 
clauses  requiring  the  new  gaol  to  be  built.     And  it  never  can        Sabit*, 
have  been  intended  by  implication  to  repeal  those  statutes,  and 
the  contract  constituted  and  confirmed  by,  and  so  long  acted 
upon  under  them. 

Mr.  Snrirke  replied.  Cur  adv.  vult 

COLEBIDOE  J.  now  delivered  the  judgment  of  the  Court. 
This  was  a  writ  of  mandamus  directed  to  the  defendants,  by 
vhich  they  were  commanded  to  pay  to  the  prosecutor,  or  other 
person  appointed  by  the  justices  of  Wiltshire,  certain  ascer- 
tained sums  of  money  alleged  to  be  due  in  respect  of  the  con-- 
veyance,  transport,  maintenance,  safe  custody,  and  care  of  pri- 
eoners  committed  by  the  recorder  and  justices  of  New  Sarum 
to  the  gaol  and  house  of  correction  for  the  county  of  Wilts., 
In  the  ascertainment  of  these  sums  was  included,  among  other 
things,  a  proportionate  share  of  all  expenses  of  repairs,  alter* 
ations,  additions,  and  improvements  in  and  to  the  said  gaol  and 
house  of  correction,  and  the  contest  between  the  city  and  the 
county  depends  upon  this ;  the  former  contending  that  under 
the  cbcumstances  they  are  not  liable  to  make  any  contribution 
towards  the  repair  or  alterations  of  the  fabric  or  additions 
thereto.    The  justices  for  the  county  have  proceeded  under  the 
18th  sect,  of  the  5  &  6  Vict.  c.  98.     When  that  Act  passed 
the  5  Qeo.  4.  c  65.  had  been  in  force  many  years,  and  under  i^ 
special  contracts  had  been  made  between  counties  on  the  one* 
hand  and  dties  or  boroughs  on  the  other,  for  the  maintenance 
of  prisoners  committed  from  the  latter  in  the  gaols  or  houses  of 
<x>rrection  of  the  former;  these  it  was  intended  to  respect 
whatever  might  be  the  terms,  but  where  they  did  not  exist, 
the  18th  sect,  provides  a  system  which  is  perfectly  equitable, 
that  the  counties  should  receive  from  the  cities  or  boroughs  an 
exactly  proportionate  share  of  the  whole  expense,  inclu<Hng 
therein  repairs,  alterations,  or  additions  to  the  fabric  of  the 
prison,  the  proportion  to  be  arrived  at  by  ascertaining  the  actual 
expenses  of  every  prisoner  sent.     It  therefore  could  not  be,  nor 
was  it,  disputed,  that  the  prosecutor  was  right  in  his  demand, 
^*»le«8  there  were  a  special  contract  subsisting  between  the 
<^ounty  and  the  city  relative  to  the  prisoners  committed  from 
*he  city.   If  there  were,  the  section  in  question  does  not  appfly ; 
^d  whether  there  were  or  not,  within  the  meaning  of  that 
c.  L.^vOL.  I.  3  V 
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>  ^^*',.      section  of  the  Btatute,  is  the  qaestion  npcm  the  answer  to  whick 
XUDonrA       this  case  will  dqiend ;  and  we  are  of  opinion  that  there  is  not 

Turn  Matob.    '^^  defendants  contend  for  the  affirmative,  and  they  relj  on 
Aldbuoii,     the  provirions  of  two  local  acts,  the  25  Gea  3.  c  xcin.  and  tbe 

'^w^V^  39  &  40  Geo.  3.  c.  53.  This  ktter  recites  and  repeals  eo  muck 
Sabux.  of  the  former  as  obliged  the  city  to  build,  maintab,  and  repair 
a  good  and  proper  gaol  for  their  prisoners,  and  proTided  tha, 
imtil  it  should  be  built,  the  city  prisoners  might  be  committed 
to  the  common  gaol  of  the  county,  the  mayor  and  commoudty 
making  pecuniary  satisfaction  for  the  ma^ntenanoe  and  keeping 
of  such  prisoners.  It  further  recites  that  application  had  been 
made  to  four  successive  ^fuarter  sesidons  for  the  coootj  for 
continued  permission  to  confine  the  city  prisoners  in  the  ooontj 
.gaol,  which  had  been  given,  and  that  the  Earl  of  Badnor  hal 
proposed,  by  way  of  compensation  and  satisfiactioa  for  wdk 
permission,  in  order  to  make  the  county  gaol  more  commodioQi» 
to  grant  in  fee  simple  a  piece  of  land  to  the  high  sheriflf  for  tk 
time  being,  to  which  proposal  the  justices  for  the  countj  W 
agreed.  By  sect  2.  this  piece  of  ground  is  vested  in  the  h^ 
sheriff  for  the  time  being  in  trust  for  the  same  uses  and  po^ 
poses  to  which  the  existing  county  gaol  is  subject;  aad  it  u 
also  made  subject  to  all  the  laws  then  or  thereafter  to  be 
enacted  for  the  management  of  the  county  gaol  and  the  countj 
gaols  of  the  kingdom  in  generaL  The  third  and  three  follow- 
ing sections  legalise  the  committal  of  city  prisoners  and  debtors 
to  the  county  gaol ;  and  the  seventli  enacts,  that  sudi  and  tiM 
same  allowance  or  pecuniary  satisfaotion  shidl  be  made  by  the 
city  for  the  maintenance  and  support  of  the  several,  felooa  or 
other  prisoners  so  committed,  as  persons  in  the  like  sitnatioi 
are  entitled  to  who  are  committed  by  the  county  justices 
Sect  9.  provides  that  the  chaises  of  maintaining  the  prisooeis 
-who  shall  be  from  time  to  time  committed  from  the  cloae  -.« 
liberty  within  the  city  with  separate  justices)  shall  be  paid  on; 
of  the  poor  rates  made  on  the  inhabitants  of  the  close.  Sect  11 
enacts  that  if  at  any  time  the  county  justices  shall  declare  it  t» 
be  necessary  and  expedient  to  enlarge  the  cells  or  to  build  new 
cells  in  the  county  gaol,  and  shall  direct  the  same  aooordingk 
then  the  mayor  and  commonalty  shall  pay  to  the  ooonty  trea- 
surer one  tenth  part  of  the  ascertained  costs  and  ezpea8e&  !• 
is  to  be  observed  that  this  Act  of  Parliament  does  not  in  aar 
of  the  sections  we  have  now  abstracted  make  any  provisos. 
directly  or  indirectly,  for  any  payment  to  the  county  justktf 
for  the  maintenance  and  support  of  the  city  priaoneiSt  nor  dc» 
any  other  section  of  this  Act  apply  to  this  matter ;  and  if  th< 
unrepealed  provision  of  the  25  Geo.  3.  axciiL  be  relied  on,  tha: 


THE  COMMOlf  liA-W  BEPORTS,  931 

merely-  enacted  that  the  mayor  and  commonalty  should  make-     ^  ^^^^'  . 
such  pecuniary  eatiflfaction  for  the  maintenance  and  keeping       Bxoina. 
of  their  prisoners,  and  should  pay  it  to  such  person^  as  the-  rp^^j  jjLkTOB, 
justices  of  the  peace  for  the  county  should  at  their  quarter     Ajldxbiibn, 
sessions  from  time  to  time  direct  or  appoint.     It  would  be  doing  ^"^  ^^'^ 
a  Tiolence  to  the  language  of  the  5  &  6  Vict.  c.  98.  to  consider       ^bum. 
this  provision  as  a  special  contract  subsisting  between  the 
county  and  the  city ;  this  language  is  in  some  respects  inde- 
finite, but  it  evidently  refers  to  special  contracts  made  under 
the  5  Geo.  4.  c.  85.  between  the  justices  of  cities  and  of  coun* 
ties  for  the  maintenance  of  city  prisoners  in  county  gaols,  which 
contracts,  by  the  first  section  of  that  Act,  might  either  be  per«-> 
petual  or  limited  to  a  certain  number  of  years,  as  the  parties 
should  mutually  agree.     Such  a  contract  as  this  would  speak 
for.  itself,  and  it  was  not  intended  to  interfere  with  it  during  the 
time  of  its  subsistence  ^  but  the  25  Geo.  3.  c  zciiL  contemplated 
only  the  providing  for  a  temporary  want,  until  the  city  had 
rebuilt  its  gaol,  which  that  Act  imposed  on  it  the  necessity  of 
doing;  a^d  the  j)ro vision  was. not  by  way  of  contract. at  all: 
the  county  was  copipelled  to  receiive  the  prisoners,  and  the  city 
was  compelled  to  pay  a  recompense ;  not  a  recompense  agreed 
upon  between  them,  but  such  as  the  county  magistrates  should 
direct     Nor  is  thiathe  only  difficulty  in  the  way  of  the  defend-    [ 
ants,  for  the  contract  which  is  to  prevent  the  operation  of  the 
18th  sect,  of  the  5&6  Vict.  c.  98.  must  obviously  be  one  be- 
tween the  same  bodies  as  those  which,  in  the  absence  of  a  con- 
tract,  would  fall  under  its  provisions.     But  the  city  of  New 
Sarum  is  not  of  the  same  extent  now  as  before  the  passing  of     * 
the  Munidpal  Reform  Act  of  the  4  &  5  Will.  4.  c.  76.,  for  its 
boundaries  are  extended  to  the  x>arliamentary  limits,  and  the 
corporation  representing  this  enlarged  area,  has  neither  directly 
lor  indirectly  been  party  to  any  contract  with  the  county. 

Some  reliance  was  placed  on  the  grant  of  land  by  the  Earl  of  * 
Radnor,  for  the  permission  given  by  the  county  permanently  to 
commit  the  city  prisoners  to  the  county  gaol.  That,  however, 
»nnot  operate  by  way  of  contract  for  their  maintenance  and 
lupport ;  nor,  indeed,  was  it  contended  that  it  could :  but  it  was 
iaid  to  have  the  effect  of  casting  on  the  county  the  obligation  to 
'cpair  and  support  prison  accommodation  for  the  city  prisoners, 
vithout  any  further  contribution  from  the  city  for  repairs  and 
idditions.  Even  if  in  itself  it  would  furnish  ground  for  such  an 
nference,  which,  we  think,  would  be  a  strained  one,  it  would 
lot  affect  our  decision;  for  the  18th  section  must  apply,  unless 
here  were  a  special  contract  existing,  such  as  the  5  Geo.  4.  c. 

(5.  contemplated ;  that  is  to  say,  a  contract  for  the  maintenance 
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and  support  o{  ihe  pruaners ;  whereas  this  could  be  no  more 
BacmrA       tiian  a  contnict  for  the  maintenance  of  the  priMm*    But  tM 
Tbk'Matob»  P^"^  ^^  ^^  39  &  40  Greo.  3.  e.  63.  shows  that  the  aiiaofemem 
AusBiaif,    under  the  25  Geo.  3.  c.  xciiL  was  no  kmger  ccmtinned;  it  W 
MMD^  R^m  Y^^^^  temporuj  in  its  creati(m,  and  oommittals  to  the  oomtf 
Sabum.       prison  would  have  come  to  an  end  as  soon  as  the  d^  wai  re- 
lieved from  the  rebuilding  of  their  own  gaol,  had  BottheoouBtj 
justices  agreed  to  permit  them  stiU  to  take  place,  an  lyplicitin 
having  been  made  to  them  at  four  successive  quarter  mmaok 

The  result  is,  that  under  neither  of  the  local  Acts  do  tlie  de- 
fendants^  on  whom  the  onus  lies^  establish  such  a  subartiBg 
contract  as  the  5  &  6  Vict.  c.  98.  s.  18»  speaks  of;  thsfciectnB 
therefore  applies,  the  defence  &j\b,  and  our  jodgment  will  be 
for  the  Crown. 

Judgment  for  the  Ovw^ 
Attorneys,  fK  Sanger  ;  and  TtUoni^  Clarke^  {p  Maricu 


THE  QUEEN,  ON   THE   PROSECUTION   OF  ED- 
^SS^'         WARDS,  cuftuiut  THE    SOUTH   EASTERN  RAIL- 
junM  29.  WAY  COMPANY,  (a) 

The  Boilwayfl   Present  Thb  Lobd  Chancellob,  Lobb  BsonOHAX,  tad 

wSo^Jt,  ^^^  ^<^^^^  ^"^^  by  ^^  Judges. 

gives  an  option  1  HIS  was  a  wit  of  error,  upon  a  judgment  of  the  Court  of 
to  a  railway  Exchequer  Chamber  reyersinir  a  judirment  of  the  Court  of 
where  a  rail-  Queen's  Bench,  which  had  awarded  a  peremptory  writ  of  me^- 
taraDateiwi  damus,  directed  to  the  nulwaj  compan j,  the  def endaots  id  cnw, 
or  pablic  high-  commanding  them  to  cause  an  alleged  public  highway  to  be 
SS^^wh'r^  carried  aver  the  South  Eastern  Kailway,  at  a  certam  indlna- 
oTer  the  rail-  tion,  by  means  of  a  bridge,  in  conformity,  as  it  was  sD^cJ, 
nllwd^  o4r     v^^  ^®  regulations  and  provisions  of  '*  The  Bail  ways  Chosei 


sach  rrad,  by     Consolidation  Act,  1845.'* 

bridffe  of  the  ^be  46th  section  of  that  statute  provides,  that  <*If  tke 
^*^h!  "*d  ^^  railway  cross  any  turnpike  road,  or  public  highw^,  then  (ex- 
with  the  ascent  cept  where  Otherwise  provided  by  the  special  Act)  eHiir  £ocIl 
Sirt  aS^^  Ae  '®*^  ^^  ^  carried  over  the  railway  or  the  raUway  shall  be 

special  Act  in  ^v^  ,.«**«*^  « 

that  behalf  (a)  Reported  by  W.  H.  Bemiet,  Esq. 

provided. 

The  Court  of  Qneen*s  Bench,  on  the  application  of  the  prosecutor,  had  granled  a  "jJIJ** 

directing  the  Soath  Eastern  Railway  Company  to  carry  a  public  highwmy  over  theif  nflnf  *: 


means  of  a  bridge  at  a  particnlar  place.  i^.«-t 

ffdd  (affirming  the  decision  of  the  EiLchequer  Chamber,  which  Court  had  stayed  the  l>^^ 
on  the  mandamui  of  the  Queen's  Bench),  that,  as  the  wHt  of  mmiamm  did  not  gi^      ^ 
pany  the  option  as  pttmdedby  the  Aot,or  assign  a  suflkneot  reason  winr  the  option  did  atfo* 
or  become  mcapable  of  being  performed,  such  ^vrnt  of  numdamuM  was  bad  in  law. 
A  defect  in  a  mandamMM  is  not  cured  by  a  traTerse  aad  sabseqaeat  yoceedhigs* 
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carried  over  such  road,  by  mean&  ctf  a  bridge,  of  the  height, 
and  width,  and  with  the  ascent  or  descent  hj  this  or  the  special 
Act  in  that  behalf  prodded :  and  snch  bridge,  with  the  imme- 
diate approaches  and  all  other  necessary  works  connected  there- 
with, shall  be  executed,  and  in  all  times  thereafter  maintained, 
at  the  expense  of  the  company :  Provided  always,  that  with  the 
oonsent  of  two  or  more  justices  in  petty  sessions,  as  after- 
mentionec^  it  shall  be  lawful  for  the  company  to  carry  the  rail- 
way across  any  highway,  other  than  a  public  road,  on  the  Jeyel.'* 

The  writ  of  mandamus^  upon  the  vsdidity  of  which  the  ques- 
tion turned,  was  read  by  the  Lard  Chancellor,  and  is  set  forth 
in  the  judgment  following.  Amongst  other  things,  it  com- 
manded the  railway  company  to  cause  a  public  highway  to  be 
carried  over  the  railway  by  means  of  a  bridge,  with  certain 
directions  as  to  fences,  inclinations,  width  of  way,  &c.  &c. ;  but 
lid  not  command  ihem  in  the  alternative,  as  prescribed  by  the 
(6th  section  of  the  Act  before  stated. 

The  railway  company  made  a  return  to  this  writ,  traversing 
he  existence  of  the  alleged  highway,  which  traverse  was,  at 
he  trial,  found  against  them.  Nothing,  however,  turned  upon 
he  return,  or  the  subsequent  proceedings. 

Judgment  was  thereupon  ^ven  in  the  Court  of  Queen's 
tench  for  the  award  of  a  peremptory  mandamus,  without  argu- 
lent,  no  rale  to  arrest  the  judgment  having  been  obtained  in 
lat  Court,  The  defendants  tiiereupon  brought  their  writ  of 
Tor  in  the  Court  of  Exchequer  Chamber,  and  there  contended 
lat  the  mandamus  was  bad  in  law  for  the  reasons  set  forth ;  and 

le  Court  of  Exchequer  Chamber,  after  argument,  and  time 

ken  to  consider,  reversed  the  judgment  of  the  Court  of  Queen's 

ench  awarding  the  peremptory  mandamus,  and  arrested  the 

dgment.  (a) 

Upon  that  judgment  the  present  writ  of  error  in  Parliament 
.  18  brought* 

Mr.  Bramwell  Q.  C.  and  Mr.  Needham  (Mr.  Raymond  with 
;  em),  for  the  plaintiff  in  error,  contended  that  by  the  proper 

nstructionof  the  Railways  Clauses  Consolidation  Act  no  option 
y  IS  ^ven  to  railway  companies  of  carrying  a  public  road  over 

3  railway,  or  the  railway  over  the  road ;  but,  that  if  the  rail- 

\j  crossed  the  road  below  the  level  of  the  road,  the  road  must 

carried  over  the  railway ;  and  that  if  the  railway  crossed  the 
<  id  aboTC  the  level  of  the  road,  the  railway  must  be  carried 
'■  3r  the  road.  That  if  such  an  option  were  given,  then,  in  the 
0  isent  case,  the  company  bad  determined  that  option  before 


1853.' 
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the  idsi^ng  of  the  mandamtu.  That  the  objection  to  the  writ 
ought  to  haye  been  shown  as  cause,  on  the  rule  nisi,  for  issiiis^ 
such  Writ;  and  that  after  the  trial  hj  a  jury,  of  the  fact  of  ite 
being  a  public  highway,  the  objection  to  the  fonn  of  tbe  writ 
was  of  too  formal  and  technical  a  character  to  prevail. 

Sir  F.  Kelly  and  Mr.  WiUes^  for  the  company,  oontended 
that  by  the  sects.  46.,  49.,  and  50.  of  the  Bailwaya  Glioses 
Cionsolidation  Act,  the  railway  company  had  an  option  ather 
to  cany  the  road  over  the  railway,  or  to  cany  the  railway  over 
the  road ;  and  that  by  the  frame  of  the  writ  of  mandammy  tiiey 
had  b^n  deprived  of  that  option»  That  the  Court  of  Qnees  & 
Bench  had  not  jurisdiction  to  prescribe  the  mode  in  which  the 
railway  riiould  be  carried  over  the  road ;  that  b^g  merelj  ao 
engineering  question.  And  even  if  it  had  jurisdiction,  it  M 
not  sufficiently  i^pear  that  this  was  a  case  in  which  the  aeeent 
should  not  be  noore  than  one  foot  in  twenty  feet,  as  pronled 
for  by  the  52nd  sect  of  the  Railways  Clauses  Act. 

The  principal  cases  cited  were,  Tlie  Queen  y.  The  Lord  Ma^ 
of  Landan(a),  Regina  v.  York  and  North  Midland  Bmhoay  Cm- 
pony  (ft),  Regma  v»  The  Caledonian  RaUunnf  Ccmpitny  {e\ 
Bex  V.  Truiteei  of  St.  Pancras  (if),  Beyina  v.  The  TiAe  Qmr 
missioners  (e),  Regina  v.  North  fFestem  BaUtotty  ^ompamf  (/K 
Bex  v.  Bristol  Dock  Company  (y),  Begina  v.  Bound.  (A) 

The  Judges  present  were,  Barons  Parker  Alderson^  Flatty  and 
Martin;  Justices  Coleridge^  Wightman,  CressweUy  Erie,  Wil- 
UamM,  Talfourdy  and  Crompton. 

At  the  close  of  the  arguments,  the  foUowing  were  the  ques- 
tions put,  by  the  direction  of  their  Lordships,  to  the  Judges,  (tt 

1.  Whether  it  appeared  on  the  face  of  the  mandamus  that 
the  defendants  in  error  were  bound  by  law  to  do  the  act  whidi 
they  were  thereby  commanded  to  do  ? 

2.  Whether,  if  it  does  not.  so  appear,  the  defect  is  cured  bv 
the  traverse  and  subsequent  pleadings? 

3.  If  the  Judges  of  the  Queen's  Bench  were  wrong,  wha: 
judgment  ought  to  have  been  given  by  the  Exchequer  Cham- 
ber? 

On  the  4th  of  July  the  opinion  at  which  the  Judges  had 
unanimously  arrived  was  delivered  by  Mn  Baron  Parki. 
He  said :  —  To  the  first  of  the  questions  proposed  hj  yoir 
Lordships,  I  have  to  give  the  answer  of  all  the  Judges  wb- 


{a)  13  Q.  B.  Rep.  30. ;  1  Chitt 
I^Iead.  5th  edit.  710. 
(ft)  15  L.  J.  Q.  B.  879. 
(c)  16  Q.  B.  Rep.  19. 
(a)  3  Ad.  &  £.  535. 
(0  14  Q.  B.  Rep.  459. 


(/)  6  Rail.  Cas.  634. 
(g)  6B.  &C.  181. 
(A)  4  Ad.  &  E.  139. 
(i)  No.  276.    House   of    Lcsr^- 
printed  papers,  1853. 
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sard  ihe  argument,  that  in  their  opinion  it  does  not  appear  on 
le  face  of  the  mandamus  that  the  defendants  in  error  were  hj 
w  bound  to  do  the  act  which  they -are  commanded  to  perform, 
he   duty  arisen  from  the  8  Vict,  c   20.   s.  46.   (Railways 
kusee  Consolidation  Act))  which  enacts  that  [His  Lordship 
ere  read,  the  section].    Nothing  in  the  present  case  turns  upon 
le  latter  part  of  the  section.     We  are  of  opinion  that  this  see- 
on,  which,  in  the  ordinary  meaning  of  the  language  used, 
irects  one  thing  or  the  other  to  be  dcme,  and  does  not  say 
rhich,  clearly  gives  to  the  party  who  is  to  do  the  act  the  elec- 
ion  to  do  which  act  he  pleases.     The  writ  therefore  ought  to 
ave  given  the  election  to  the  railway  company,  and  is  invalid, 
mlesa  it  assign  on  the  face  of  it  some  sufficient  reason  why  the 
ompany  is  no  longer  to  have  the  option  at  the  time  of  issuing 
ty  but  is  compellable  by  law  to  do  the  act  commanded ;  that  is, 
o  make  the  bridge  for  the  highway  over  the  railway.     We 
ihink  the  writ  su^ests  no  sufficient  ground  to  deprive  them  of 
his  option,  and  therefore  does  not  show  that  the  company 
seere  bound  to  do  the  particular  act  commanded.     If  the  writ 
bad  stated  on  the  face  of  it  sufficiently,  tkc^  it  uku- originally 
impossible,  from  local  circumstances,  to  carry  the  railway  over 
the  highway  by  a  bridge,  or  that  it  originally  was  or  had  became 
impracticable  to  do  so,  so  as  to  comply  with  the  express  regula- 
tions in  the  Act  applicable  to  a  railway  crossing  over  a  road, 
that  might  have  shown  a  sufficient  obligation  to  erect  the  bridge 
over  the  railway,  and  to  deprive  the  company  of  the  option 
which  they  once  had  of  carrying  the  railway  over  the  highway. 
So,  also,  if  it  had  sufficiently  appeared  that  the  company  had 
determined  their  election  by  finally  fixing  the  level  of  the  rail- 
road below  that  of  the  highway,  in  such  a  way  that  the  com- 
pany had  no  other  alternative  than  to  erect  a  bridge  for  the 
highway  to  go  over  it.    But  we  are  all  of  opinion  that  none  of 
these  circumstances  sufficiently  i^ipear  on  the  face  of  the  writ 
to  justify  the  mandatory  partr    The  allegation  that  a  trench 
had  been  made  of  the  depth  of  twenty  feet  (assuming  that  to 
be  strictly  true),  through  which  the  railroad  passes,  and  by 
which  the  highway  has  been  out  through  and  destroyed  by  the 
company,  does  not  necessarily  show  that  it  was  thus  impossible 
to  lower  the  highway,  and  carry  the  railroad  by  a  bridge  over 
it,  in  the  exercise  of  the  lawful  powers  of  the  company  under 
the  16th  section ;  nor  is  the  averment  that  the  permanent  way 
of  the  railroad  is  laid  down  therein  sufficient  to  show  that  the 
company  have  bound  themselves  finally  and  conclusively  to 
adopt  that  level,  and  that  in  such  a  way  as  to  leave  no  other 

course  open  to  comply  with  the  Act  of  Parliament  than  to  con- 
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^  ^^*  .  ainiet  a  bridge  over  it,  'CoBBisteiitly  with  tliai  aDf^afion,  as 
Tkb  Q0ur»  well  SB  the  preceding  oae,  the  company  may  tUSd,  under  diat 
*|j*^"J^^  section,  carry  the  nulway  over  the  road  by  a  bridge    Thb 

£i>wABi>B»     depends  upon  cirenmstaQcea  connected  with  the  local  ntnatkm 
TbTsoutb-   ^  ^^  highway  and  vailroad,  and  npon  nice  quealioDB  of  en- 

EAflTBaii      gineering,  which  we  are  not  able  to  decide.     Some  evidoice  is 

OospLit^  stated  on  the  face  of  the  vutndamuM,  halving  a  tendency  to  prove 
the  aeceasity  of  maldag  a  bridge  for  the  highwayy  but  ^ 
material  aU^atiooB  aie  wanting. 

To  the  second  question,  whether,  if  it  does  not  so  appor, 
the  defect  is  cured  by  the  traverse  and  subsequent  pfeadii^ 
we  answer  that  the  defect  is  certunly  not  cured.  No  fact  b 
added  by  the  pleadings*  The  only  eflfect  of  them  is^  that  ibe 
all^ation  that  the  highway  was  such  is  proved,  wfaidi  must  kic 
been  assumed  to  be  tame  if  it  had  not  been  travecaedL  The 
ease  of  7%e  Magar  ^  London  v.  The  Qtce»t(a)  in  a  dedsTe 
authority,  that  even  an  express  admission  in  the  return  of  a 
fact  necessary  to  make  the  writ  valid,  does  not  supply  tbe 
defects  I  am  desired,  however,  to  intimate  that  my  brotber 
C6Uridg€  has  some  doubt  about  the  propriety  ef  that  dedsoiL 

The  renuuning  question  is,  if  the  judgment  in  the  Qoeeas 
Bench  was  wrong,  what  juc^meat  diouM  have  been  fpnea  by 
the  Exchequer  Chamber  ?  We  all  tUnk  that  the  -pt^npex  j«d«- 
inent  has  been  given  in  that  Court ;  ''  that  the  joci^inent  of  tl^ 
Queen's  Bench  should  be  reversed^  annulled,  ami  altogether 
holden  for  nought ;  that  the  defendants  below  should  be  restored 
to  all  they  have  lost  by  reason  of  the  judgment;  and  that  tbe 
writ  of  mandamuM  is  insufficient  in  law,  and  should  be  qoashel" 
The  judgment  of  the  Court  below  is,  '*  that  a  peremptoiy  aw«- 
damus  should  issue,  and  that  Charles  Edwards^  the  prosecutor, 
do  recover  his  damages,  cestEt,  and  charges,  and  ooela  of  Ic* 
crease."  Both  parts  of  the  judgment  must  be  revised.  The 
costs  are  not  costs  awarded  at  tibe  i&eretion  of  the  Conn 
under  1  Wm«  4.  c.  21.  sec  6.,  as  the  costs  of  the  applicatk-s 
for  a  writ  of  mandamusy  but  the  general  costs  of  the  cause  tp 
which  the  prosecutor  should  be  entitled  under  sect*  4.,  ^rtendisg 
the  statute,  9  Anne,  c  21.,  to  every  sort  of  aumrfeunaia.  Bj 
the  2nd  section  of  that  statute,  the  prosecutor^  in  case  he  obtain 
a  verdict,  shall  recover  his  damagea  and  costs  in  such  manner  as 
he  might  have  done  in  an  action  on  the  case  for  a  feke  retcm 
to  a  wuindamua.  In  such  an  action,  if  the  mandamu$  had  bees 
on  the  face  of  it  invalid,  and  the  defect  had  appeared  on  tk^ 
record,  tbe  plaintiff  could  not  have  recovered  any  damsges ;  ^ 

(a)  Id  Q.  a  30. 
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if  the  writ  gaire  Um  no  light,  the  fdundation  of  the  actbn  fidled, 
as  there  would  hiive  been  no  obstmotion  to  the  right. 

Th£  Lobi>  CHAKCELI4OB  (Cbahwobth),  on  the  14th  July, 
moved  the  judgment  of  the  House  as  follows :  —  M7  Iiords» 
The  present  ease  comes  before  this  House  upon  a  writ  of  error 
from  a  judgment  of  the  CSourt  of  Exchequer  Chamber»    The 
Exchequer  Chamber  reversed  the  judgment  for  a  peremptory 
mandamus  which  had  been  issued  by  the  direction  of  the  Court 
of  Queen's  Bench ;  and  that  reversal  has  been  brought  by  the 
prosecutor  by  writ  of  error  before  your  Lordship's  House.    The 
writ  of  w%a»damus  was  in  the  following  form :  —  **  Yiotoriay  &c. 
&C.  &c.»  To  the  South  Eastern  Bailway  Company,  greeting. 
Whereas  we  have  been  given  to  understand,  &a,  that  the  raU-< 
way  from  the  Londim  and  Greenwich  Bailway  to  Woolwich 
and  Gravesend,  in  the  county  of  Koit,  which  jrou,  the  said 
company,  were  authoria^ed  and  empowered  to  make  by  a  eertun 
Act  of  Parliament  made  and  passed  in  the  session  of  Fbrliament 
holden  in  the  ninth  and  tenth  years  of  our  reign,  crosses  not  on 
a  level  a  certain  public  highway  situate  and  being  in  the  parish 
of  Plnmstead,  in  the  county  of  Kent>  called  '  the  Flumstead 
Villas  Road,'  by  means  of  a  oertun  trench  or  outting  of  twenty 
feet  deep»  and  sixty-five  feet  wide,  made  by  you,  the  said  South 
Eastern  Bailway  Cinnpany,  through  and  along  which  said 
trench  or  cutting  the  line  of  the  said  nulway  has  been  by  you 
caused  to  be  and  is  carried,  and  the  permanent  way  thereof  has 
been  by  you  and  ia  laid  down  therein,  and  the  .said  public  high- 
way is.  thereby  cut  through  and  destroyed,  and  rendered  wholly 
impassable  for  passengers  and  carriagea:  and  whereas  the  avail* 
able  width  for  the  passage  of  carriages  within  fifty  yards  of  the 
points  of  crossing  the  same  is>  and  at  the  time  the  same  road 
was  so  crossed  as  aforesmd,  was  greater  than  twenty*five  feet: 
and  whereas  we  have  been  further  given  to  understand,  that  air 
though  a  reasonable  time  for  you,  the  said  company,  to  cause  the 
said  public  highway  to  be  carried  over  the  said  railway  by  means 
of  a  bridge  in  the  mannar  provided  in  a  certain  other  Act  of 
Parliamoit  made  iumI  passed  in  the  eighth  and  ninth  years  of  our 
reign,  for  consolidating  in  one  Act  certain  provisiotts  usually 
inserted  in  Acts  authoriring  the  making  of  railwaya,  which  last* 
mentioned  Act  is  commonly  called  the  '  Bmlways  Clauaes  Con* 
Bolidation  Act,  1845,'  has  long  since  elapsed,  yet  you  the  said 
company  have  refused  and  neglected,  and  still  do  refuse  and 
neglect,  to  cause  the  public  highway  to  be  carried  over  the  said 
railway  by  means  of  a  bridge,  in  the  manner  by  the  said  Act 

provide^  by  rea«pu  of  which  ^aid  neglect  and  refusal  the  said 


1858. 


SBCimoiroi 
BnwABu^ 


Turn  8oimr 

BAUtWAT 
COMTAKT. 


98S 


THE  COUMOir  LAW  fi£POBTS. 


Bl>WAA]>% 

Thk  South' 
Eavtbbw 
Railwat 

CoHPAMT.' 


,.  ^^^*  >  pablic  highway  hiu  remuned  and  still  19  whotlj  impaaaable  for 
.Tftx  Qvmr,  passengen  *and  carriagea,  in  contempt  of  na,  and  to  the  great 
^BcmoMM^  damage  and  grievance  of  all  our  subjects  having  oocaaon  to  use 

the  said  public  highway :  wherefore  we,  being  willing  that  doe 
and  speedy  justice  should  be  d<»ie  in  this  bdhalf,  do  conmnnd 
you,  the  said  South  Eastern  Railway  Company^  firmly  enjoimiig 
you  that  immediately  after  the  receipt  of  this  our  writ,  ym 
cause  the  Moid  publie  higkwcy  to  be  earned  aver  the  said  ndbpof 
by  means  of  a  bridge,  in  conformity  with  the  regnlations  in  ^t 
behalf  of  the  said  Act  of  1845 ;  that  is  to  say,  there  shall  bea 
good  sufficnent  fence  on  each  side  of  the  sud  bridge  of  not  ks 
height  than  four  feet,  and  on  each  side  of  the  immediate  ap- 
proaches of  the  said  bridge  of  not  less  than  three  feet ;  the  road 
over  the  said  bridge  shall  have  a  dear  space  between  the  fences 
thereof  o(  twenty-five  feet,  and  the  ascent  shall  not  be  more 
than  one  foot  in  twenty  feet,  or  that  you  show  us  cause  to  the 
contrary,"  &c  &c.      To  that  mandamus  the   South   Eastern 
Railway  Company  made  a  return,  stating  lliat  the  highway  so 
cut  through  was  not  a  public  highway.     Issue  was  taken  upon 
that*    The  cause  came  on  to  be  tried  at  the  assizes  —  the  jury 
found  that  it  was  a  public  highway.    Thereupon  as  it  would 
seem,  as  a  matter  of  course,  a  peremptory  mandamus  was  applied 
for  and  issued     But  the  railway  company,  not  satisfied  with  the 
issuing  of  this  mandamus,  brought  the  matter  by  writ  of  error 
before  the   Court  of  Exchequer  Chamber,  and  that   Court 
unanimously  reversed  the  judgment  of  the  Cowpt  of  Queen*d 
Bench.     The  matter  has  now  by  writ  of  error  from  that  latter 
judgment  been  brought  before  your  Lordship's  House.     We 
have  had  the  assistance  of  the  learned  Judges,  eleven  of  whom 
were  present,  and  they  were  unanimous  in  their  opinion  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  right 
That  being  so,  it  is  clearly  unnecessary  for  the  House  to  do 
more  than  to  say  that  it  entirely  assents  to  the  view  which  ha? 
been  taken  of  the  case  by  the  learned  Judges.     It  may,  bow- 
ever,  be  proper  to  say,  that  the  case,  when  looked  at,  admits  of 
no  doubt;   and  in  coming  to  this  conclusion  we  are  in  fact 
affirming  the  unanimous  opinion  of  the  Judges  in  all  the  Ck>nrt:s^ : 
for,  as  far  as  I  can  ascertain,  it  does  not  seem  that  the  point  now 
before  us  was  ever  taken  in  the  Court  of  Queen's  Bench.      The 
question  there  was  upon  an  issue  in  point  of  fiict  which  had 
been  improperly  nused,  and  which  issue  was  an  immaterial  issue. 
The  real  question  arises  solely  on  the  Act  of  Pariiament.      The 
Railways  Clauses  Consolidation  Act,  1845,  provides  by  the  46th 
aection,  *'■  That  if  the  line  of  any  railway  cross  any  turnpike  road 
or  .public,  highway,  then  (except  wheve  otherwise  provided  bj 
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the  special  Act)  either  such  rond  shall,  be  carried  over  the  nul- 
way,  or  the  railway  shall  be  carried'  oyer  such  road  by  means  of 
a  bridge."  The  company,  therefore,  have  clearly  a  r^ht  either 
to  carry  a  bridge  over  the  ndlway,  or  to  carry  the  road  under 
the  railway ;  or  in  other  words  carry  the.  railway  over  the  road. 
The  mandamusy  therefore,  cannot  be  right  which  commands 
them  to  do  one  of  those  things,  unless  it  appear  upon  the  face, 
of  the  record  that  they  have  rendered  it  impossible  that .  the 
other 'should  be  done.  That  certainly  is  not  the  Case  here. 
Many  ingenious  speculations  were  advanced,  and  drawings  made,, 
with  reference  to  the  company  having  cut  a  trench,  the  depth  of 
which  is  stated  to  be  twenty-five  feet ;  but  that  is  not  stated  as 
a  matter  which  is  traversable ;  therefore  the  depth  naay  have 
been  twenty-five  quarters  of  an  inch .  for  what  we  know ;  still, 
if  it  were  of  any  depth,  it  might  on  certun  grounds  be  not  only 
possible,  but  expedient,  in  spite  of  there  being  a  cutting  of  that 
depth,  to  carry  the  road  underneath  instead  of  over  the  railway. 
It  is  plain,  therefore,  that  the  mandamus  discloses  no  impossibility 
to  perform  the  other  alternative;  and  if  that  be  so,  the  man* 
damns  requiring  the  railway  company  to  perform  one  of  these 
alternatives,  they  having  the  option  to  perform  either  of  them, 
must  be  wrong,  and  consequently  ought  not  to  have  issued.  A 
point  was  raised  as  to  what  the  judgment  ought  to  have  been ; 
but  the  learned  Judges  are  clearly  of  opinion  that  the  judgment 
was  right,  and  that  the  peremptory  maiidamus  was  improperly 
issued;  consequently  the  judgment  ordering  it  must  be  re- 
versed; and,  in  the  language  of  the  Court  of  Exchequer 
Chamber,  which  I  move  your  Lordships  to  affirm,  the  judg- 
ment of  the  Court  of  Queen's  Bench  ought  to  be  reversed, 
annulled,  and  altogether  holden  for  nought;  and  the  South 
Eastern  Railway  Company  should  be  restored  to  all  things 
which  they  have  lost  by  reason  of  the  said  judgment:  that 
the  writ  of  mandamus  is  insufficient  in  law,  and  ought  to  be 
quashed.     The  judgment  below  to  be  affirmed  with  costs. 

LoRP   Bbouoham   entirely  agreed  with   what  the  Lord 
Cliancellor  had  said  on  moving  the  judgment,  and 

The  judgment  of  the  Exchequer  Chamber  was  affirmed 
with  costs. 

Solicitors,  T,  JT.  Edwards  ;  and  Tilleards,  Sans,  ^  Freeman* 
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^— V— '  ,  SCOTT  V.  WALKER,  (a) 

I   OoBor't  Coram  Lord  Camfbbll  C.  J.,  CSolbridgs  J.,  Ebub  J., 

Bmcn.  mad  Cboxpton  J. 

On  a  plM  of  -^  ^^  ^'^^^  ^  ^®  calling  upon  the  defendant  to  show  cuiae 
lien  in  respect  why  the  plaintiff  and  hb  attorney  should  not  be  at  liberty  to 
coeu,  in  an  in^)ect»  at  the  office  of  the  defendant's  attorney,  the  defendant's 
action  betw^n  day  books^  bill  books,  cash  books,  letter  books,  ledgers,  and 
plead^toan  journals,  commencing  the  11th  July,  1848,  down  to  and  indod^ 
•e^Moi^a^  ing  the  17th  May,  1852;  and,  if  necessary,  why  tbey  should 
(EbuTj.  dM'  not  be  at  liberty  to  take  copies  of,  or  extracts  from,  such  part« 
*?*^tiff^^  ^*  of  the  same  as  related  to  the  particulars  of  lien  delivered  by  the 
entitled  to  an     defendant  in  this  cause. 

^e'Stri^  ta         "^^  plaintiff's  affidavit  in  support  of  the  rule  stated  that  the 
the  defendant's  action  was  brought  to  recover  from  the  defendant  a  mortgage 
toroch'wu  <y  deed  made  between  one  Richard  Parker  and  the  plaintiff     T^t 
costs,  nnder      the  plaintiff  had  declared,  and  the  defendant  had   pleaded, 
Vict  c99.,  on    ^^  ^^^  detinei  ;  2nd,  that  the  deed  was  not  the  property  of  the 
an  affidaTit       defendant ;  and  3rd,  that  the  defendant  had  a  lien  on  the  deed 
l^intiff's  lia-    for  business  done  by  the  defendant  as  attorney  for  the  plaintiff. 
«|{|y  ^^^^    That  the  defendant  had,  pursuant  to  an  order  made  by  Wighu 
he  belicTcd  the  mhn  J.,  delivered  to  the  plaintiff's  attorney  particulars  of  his 
b^^*°^^      alleged  lien,  consisting  of  a  bill  of  costs  in  an  action  by  the  said 
show  t]^  and   Richard  Parker  v.  The  Great  Western  Railway  Campamjf^  and 
^|J[?^*^  also  the  costs  of  a  reference  of  the  said  action.     That  the 
liable  I  hot  ^     plaintiff  never  retained  or  employed  the  defendant  in  the  action 
^'^anypu^  or  reference,  and  was  not  indebted  to  the  defendant  in  respect 
ticniar  books     of  the  said  bill  of  costs,  but  that  Richard  Parker,  the  plaintiff 

in  that  action,  was  the  party,  if  any,  indebted  to  the  defendant 
in  respect  thereof.  That  the  defendant's  siud  books,  from  which, 
or  some  of  them,  the  said  bill  of  costs  had  been  made  out,  would, 
as  depbnent  verily  believed,  show  that  the  said  Richard  Parker 
was  the  rea]  debtor  to  the  defendant,  and  not  the  plaintiff;  and 
that  the  pliuntiff  verily  believed  that  all,  or  some,  or  one  of  the 
said  books  would  furnish  material  evidence  in  support  of  the 
plaintiff^s  case,  and  that  the  inspection  of  such  books  was  nuH 
terial  and  necessary  for  the  support  of  this  action ;  and  in  par- 
ticular that  such  books  would  show  that  the  defendant  never 
did  any  part  of  the  work  charged  for  in  the  particulars  of  lien 
on  account  of  the  plaintiff,  but  on  account  of  Richard  Parker 
only. 

The  defendant's  affidavit,  in  answer  to  the  rule,  stated,  that 
by  the  mortgage  deed  mentioned  in  the  pleadings,    Richaid 

(o)  Reported  by  R.  J.  Comer,  Esq. 
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P^ker  fiM^ed  to  the  plaintiff  all  daiixiB  and  demands  dae  and  ^  ^^^' 
owing  to  the  said  Richard  Parker  from  the  Oreat  Western 
Railway  Company^  for  recoTery  whereof  an  action  had  "been  . 
brought  and  referred  to  arbitration,  and  was  then  pending ;  and 
that  afiter  the  date  of  the  said  deed,  the  defendant  acted  as  the 
attorney  for  the  plaintiff  in  various  matters  connected  with  the 
said  action  and  reference,  and  at  the  commencement  of  this  suit 
had  a  lien  on  the  deed  for  his  costs  so  incurred ;  and  that  the 
whole  of  his  costs  relating  to  the  action  and  reference,  including 
those  in  respect  of  which  such  lien  arose,  had,  since  the  com- 
mencement of  the  suit,  been  paid  out  of  moneys  recovered  under 
the  sud  reference  from  the  Great  Western  Railway  Company, 
and  therefore  there' was  no  longer  any  question  as  to  the  amount 
of  the  defendant's  costs ;  and  that  between  the  11th  July,  1848, 
and  28th  April,  1851  (within  which  period  all  such  costs  were 
incurred^  defendant  kept  no  bill  book  or  journal,  and  all  such 
books  as  he  had  kept  during  that  period  were  in  frequent  use» 
and  were  required  for  the  pturposes  of  his  business ;  and  it  would 
cause  him  serious  inconvenience  to  have  them  removed  from  his 
office. 

Mr.  fFUe  showed  cause.  This  application  is  made  under  the 
14  &  15  Vict  c  99*4  and  the  plaintiff  must  make  out  such  a 
case  as]wouId  support  a  bill  of  discovery  in  equity ;  and  there,  if 
the  defendant  by  plea  answers  the  bill,  he  takes  upon  himself 
the  proof  of  the  affirmative  of  that  plea,  and  no  discovery  is 
necessary  for  the  trial  of  that  point.  Wigram  on  Discovery,  (a) 
Here  the  defendant's  plea  of  not  possessed,  if  true,  is  an  answer 
to  the  declaration,  and  plaintiff's  affidavit  does  not  negative  a 
state  of  fiicts,  under  which  the  defendant  would  be  entitled  to 
the  possession  of  the  deed ;  for  if  he  proves  that  Parker  had  the 
deed  by  plaintiff's  permission,  and  thereupon  entrusted  it  to  the 
defendant,  he  would  be  entitled  to  succeed  on  that  plea.  On 
this  plea  of  Hen  the  issue  is  on  the  defendant,  and  the  entries  in 
the  books,  showing  the  plaintifTs  liability,  would  be  evidence  of 
defendant's  title ;  and  if  evidence  for  defendant,  the  plaintiff  is 
not  entitied  to  an  inspection  of  them*  Wigram  en  DUcovery  {b\ 
Bolton  V.  The  Corporation  of  LwerpooL  (c)  \Crompton  J.  I 
think  the  rule  is,  tiiat  a  party  is  not  to  be  allowed  to  see  the 
evidence  in  support  of  his  opponent's  case ;  and  Smith  v.  The 
Duke  of  Beaufort  {d)  shows  that  you  may  have  an  inspection  of 
documents  to  support  your  own  case,  although  that  may  be 
merely  the  negative  of  your  opponent's  case.]  Accordmg  to 
the  plaintiff's  affidavit,  which  against  him  must  be  taken  to  be 

(a)  Pp.  76.  77.  (c)  1  Mjl.  k  K.  S8. 

(6)  P.  261.  (d)  1  Htte|«07. 
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true,  a'great  part  of  what  be  asks  to  see  are  pnvil^ed  oonmia- 
6001T  nications  between  Bichard  Parker  and  the  defendant  as  ik 
Bolidtor;  and  he  asks  to  see  the  entries  from  which  the  bill  of 
costs  has  been  made  out^  which  are  required  to  be  spedfie  and 
minate,  and  show  what  advice  was  ^yen  hj  the  attoarnej  to 
the  diait  [^Coleridge  3 •  Could  not  the  Court  xnodifj  the 
rule  so  as  to  prevent  the  inspection  of  any  privileged  commuiur 
cation?]  The  books  must  all  contain  entries  of  instmetitmi 
and  other,  privileged  matters  in  a  cause  to  which  the  {daintiff 
states  himself  to  be  an  entire  stranger.  Again*  Parker  (wbo 
is  in  the  situation  of  a  mortgagor)  is  not  before  the  Court,  and 
a  Court  of  Equity  would  not  grant  a  discovery  under  such  car* 
cumstances^  although  it  might  have  done  so  had  all  the  partiei 
been  before  it.  Grane  v.  Cooper,  (a)  This  is  a  fishing  af^dica* 
tion  to  inspect  the  defendant's  books  to  see  whether  anythii^ 
can  be  found  there  to  support  the  plaintiff*s  case,  and  the 
grounds  laid  for  it  are  vague,  uncertain,  and  inquistoruL 
JSneider  v.  Mangino  (6),  Dos  Santos  v.  Frfetas.(c)  In  any  caae, 
^e  defendant's  affidavit  showp  that  whatever  order  may  be 
made,  must  be  limited  to  books,  &c  previous  to  28th  April,  1851, 
that  being  the  last  date  at  which  any  of  the  costs  in  reelect  of 
which  the  lien  was  claimed,  were  incurred. 

Mr.  PhipsoHy  contrcL  The  plaintifi^s  object  is  to  support  the 
allegation  in  the  declaration,  that  the  deed  is  his  deed  as  again^ 
the  defendant;  and  that  will  prove  the  plaintiff's  case,  and  nega- 
tive that  of  the  defendant,  by  showing  he  had  no  lien  upon 
it.  The  particulars  are  substantially  of  a  debt  due  from  plain- 
tiff to  defendant ;  and  the  plaintiff  says  I  did  not  retain  yon, 
'but  Parker  did :  the  entries  in  the  books  would  not  be  evidence 
in  support  of  the  plea  of  lien,  and  no  evidence  whatever  for  the 
tlefendant,  and  are  within  the  rule  laid  down  in  Smith  t.  T%i 
Duke  of  Beaufort  {d\  that  it  is  only  where  documents  are  exela- 
sivdy  relevant  to  the  defendant's  case  that  the  defendant  has  x 
'right  to  withhold  them.  In  The  Attorney- General  v.  2*he  Cor- 
poration ofLondon(e)  the  question  was  very  fiiliy  discussed ;  and 
the  Lord  Chancellor  held  the  plaintiflb  entitled  to  a  discoverr  f^^r 
the  purpose  of  rebutting  an  anticipated  defence.  Here  a  defence 
is  actuaUy  set  up.  With  regard  to  the  description  of  the  doca« 
'ments  in  the  plidntiff  *s  affidavit,  be  has  given  the  best  descrip- 
tion he  is  able ;  it  is  impossible  for  him  to  state  them  specificallv. 
The  defendant  has  delivered  a  particular,  which  must  have  been 
«nade  out  from  some  books :  we  wish  to  see  those  booka.     The 

(a)  Wigram  on  DisooTeiy,  246.  (<0  ^  Hare,  520l 

{b)  7  £xch.  Bep.  229.  (e)  12  Beav.  8. 

(c)  Wigtam,.  I6J. 
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,  Lord  CahpbeLl  .C.  J.  I  think  we  ooght  not  to  make  thb 
rule  absolute  in  its  terms,  which  are  much  too  general)  and  show 
that  in  its  present  shape  it  is  a  fishing  application ;  .but,  at  the 
same  time,  there  is  one  part  which  I  think  we  ought  to  grant; 
•Where  a  defendant  has  in  his  possession  a  document,  which  does 
not  constitute  his  own  case,  but  will  support  that  of  the  plain* 
tiff,  or  answer  the  case  set  up  by  the  defendant,  the  plaintiff 
is  entitled  to  an  inspection  of  that  document,  but  he  is  not  en- 
titled to  see  the  evidence  that  is  to  make  out  the  defendant's 
case.  Here,  so  far  aa  the  books  relate  to  the  particulars  of  the 
lien,  I  am  of  opinion  the  application  ought  to  be  granted.  The 
plaintiff's  aflSdavit  is  not  specific,  in  stating  that  he  believes 
there  is  any  particular  entry  in  any  book  in  the  defendant's 
possession  contradictory  to  the  bill  of  particulars ;  bat  it  may 
be  fairly  presumed  that  there  are  entries  fi'om  which  the  par« 
ticulars  have  been  made  out  These  would  not  be  evidence 
for  the  defendant,  but  may  be  material  for  the  plaintiff  in  re* 
butting  the  defendant's  case;  and,  so  far,  I  think  the  application 
is  within  the  14  &  16  Vict  c.  99.,  and  ought  to  be  granted* 
Where  there  is  a  mere  fishiiig  application,  as  might  have  been 
concluded  to  be  the  case  here,  from  parts  of  the  .aflSdavit 
and  rule,  I  think  we  otight  not  to  entertain  it  for  a  moment ; 
but,  as  it  reasonably  appears  upon  the  whole  that  there  are 
documents  in  the  possession  of  one  party  roatedal  to  the  case  of 
his  opponent,  an  inspection  ought  to  be  allowed ;  and  in  thie 
case  I  think  that  the  rule,  modified  so  as  to  confine  it  strictly  to 
any  entries  respecting  the  particular  which  has  been  handed  in 
l>etween  the  parties  relating  to  the  action  between  Parker  and 
the  Great  Western  Railway  Company,  ought  to  be  made 
absolute. 

Coleridge  J.  I  am  of  the  same  opinion.  The  documenta 
sought  to  be  inspected  seem  to  me  to  be  equally  in  support  of 
the  plaintiflfs  case,  whether  they  sustain  it  primd  facie,  or  con- 
tradict a  case  set  up  by  the  defendant,  and  if  so,  the  application 
is  within  the  principle  of  the  statute.  There  is,  however,  a 
question  here  whether  the  application  is  not  framed  in  too  vague 
and  general  a  manner,  but  that  must  be  judged  of  by  the  parti- 
cular circumstances  of  the  case.  The  plaintiff  can  know  nothing 
of  the  defendant's  books,  but  he  has  been  supplied  with  certain 
particulars  of  the  lien  set  up  by  the  plea,  which  connst  of  a  biU 
of  costs  of  the  defendant  in  an  action  and  arbitration  between 
Parker  and  the  Grpa);  Western  Railway  Company.  .  Nowtheo^ 


affidavits  do'  not  state  that  the  books  contaih  any  privileged  ^ 

communications.  *  .Scott 


V. 
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\. 


the  documeiits  oontuning  the  entries  from  which  those  piiti* 
"•  cukn  have  been  made  oat,  and  states  his  belief  that  ther  will 

show  that  he  was  not  liable  ioft  that  Inll.    I  think,  therefae, 
that  so  far  the  mle  shonld  be  made  absolttte. 

Erls  J.  It  is  admitted  as  a  princij^  that  there  shoidd  bet 
limitation  of  the  right  of  inspection  by  one  party  of  die  boob 
and  documents  of  the  opporite  party,  and  there  is  to  be  a  Kmi- 
tation  in  this  case,  as  expressed  by  Lord  Campbell;  bat  thk ii 
a  judgment  laying  down  a  prinmple,  and  I  am  nnaUe  to  see 
what  limitation  of  the  right  of  inspection  there  can  be  under 
the  principle  acted  upon  in  this  case.  The  rale  and  affidavits 
are  as  general  in  the  terms  as  can  well  be.  The  rale  will  be  to 
inspect  all  books  and  documents  in  which  there  are  any  entiies 
relatii^  to  the  bill  contained  in  the  particulars,  and  I  am  pe^ 
fectly  at  a  loss  to  distinguish  tins  from  an  action  for  work  and 
labour,  or  goods  sold,  where  one  party  makes  an  ap|£oRtioii  to 
inspect  the  books  of  his  opponent  for  the  purpose  of  finding  oat 
evidence  showing  his  non-liability.  If  the  jdaintiff  had  alleged 
that  there  were  entries  in  any  books  by  wluch  Paikerwa? 
debited,  it  would  hare  been  within  a  reasonable  linut  of  the  tight 
of  inspection  |  but  it  appears  to  me  he  really  wants  to  eetfch 
the  defendant's  books  to  find  evidence  to  negative  a  partioak 
fact,  vis.,  that  he  employed  the  defendant  as  his  attorney ;  and  la 
applying  the  principle  to  that  extent,  I  am  at  a  loss  to  see  oy 
limitation  to  applications  of  this  nature. 

CnoMPTOK  J.    The  statute  under  which  this  appGca&o  \a 
made  is  an  extremely  important  one,  and  we  must  take  care  not. 
by  too  narrow  a  construction,  to  do  away  with  the  benelicitl 
effect  of  it.    The  rule  must  be  taken  to  be  that  one  party  AmU 
not  be  allowed  to  see  the  books  in  the  other  party's  poswflBioD 
for  the  purpose  of  picking  holes  in  his  case  |  but  if  one  paity  btf 
in  his  possession  a  document  which  proves  his  opponenVa  case* 
or  negatives  a  case  set  up  by  himself,  the  other  should  be  allowed 
to  see  it ;  but  in  allowing  this  the  Court  will  take  care  that  my 
lawful  privilege  is  not  interfered  with.     Then,  is  the  apffr 
cation  too  general  P    I  agree  that  the  party  applying  niiist  con- 
descend to  some  particulars ;  ho  cannot  be  allowed  to  come  aad 
say  he  should  be  likely  to  find  something  important  to  hi*  ciff 
if  he  is  allowed  to  in^ot  his  opponent's  books:  that  would  be  t 
mere  fishing  application.    But  here  the  partioalars  mort  coai 
from  the  defendant's  books,  and  the  plaintiff  in  effect  saye,  1^5 
will  show  that  I  am  not  charged,  but  Parker ;  and  I  do  aot  f0^ 
how  he  could  well  go  further  in  such  a  case  than  he  does  in  btf 
liffidavit    It  is  said  that  the  same  principle  would  apply  to  efOT 
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case  of  goods  sold  and  delivered ;  and  I  cannot  see  why  it  should 
not,  and  why  a  defendant  in  such  a  case  should  not  have  a  right 
to  see  who  was  charged  by  the  plaintiff's  books.     The  rule  mu8t> 
however,  be  confined  so  as  to  allow  inspection  of  entries  only  of 
a  particular  kind,  viz.,  such  as  relate  to  the  particulars  delivered 
under  the  plea  of  lien. 
Rule  absolute,  that  the  plaintiff  and  his  attorney  be  at  liberty 
to  inspect,  at  the  office  of  the  defendant's  attorney,  any  en- 
tries in  the  defendant's  day  books,  cash  books,  and  ledgers, 
commencing  11th  July,  1848,  down  to  and  including  28th 
April,  1851,  which  relate  to  the  items  of  the  particulars  of 
lien  delivered  by  the  defendant  in  this  case,  and  that  the 
plaintiff  and  his  attorney  be  at  liberty,  if  necessary,  to  take 
copies  of,  or  extracts  from,  such  entries. 
Attorneys,  J.  C.  Gant;  J,  B.  JVIdt/ieUL 


1853. 
Scott 

V. 

Waijucb. 


REGINA   i;.    WILLIAM   PILKINGTON,  ESQ.   AND 
ANOTHER,  JUSTICES  OF  LANCASHIRE,  {a) 

Coram  LoBD  Campbell  C.  J.,  Coleridge  J.,  Eble  J.,  and 

Crompton  J. 

i  HIS  was  a  rule  calling  upon  the  defendants,  two  justices 
of  the  county  of  Lancaster,  and  Patrick  M'Cue,  to  show  cause 
why  the  said  two  justices  should  not  issue  their  warrant  for  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  said  Patrick 
M'Cue,  for  recovery  of  the  sum  of  19^.  6rf.,  being  the  amount 
of  arrears  of  a  weekly  sum  of  1^.  6(/.,  directed  by  an  order  made 
on  the  7th  December,  1847,  by  two  other  justices  of  the  said 
county,  to  be  paid  by  the  said  Patrick  M'Cue  to  Elizabeth 
Grimes,  the  mother  of  a  bastard  child,  of  which  he  was  thereby 
adjudged  to  be  the  putative  father. 

The  affidavit,  in  support  of  the  rule,  stated  that  at  the  time 
of  the  making  of  the  order  of  filiation  the  said  Elizabeth  Grimes 
was  a  married  woman,  and  her  husband,  James  Grimes,  was 
then,  and  had  been  for  several  years  before,  absent  from  her, 
and  residing  as  a  convict  in  Van  Diemen's  Land.  That  Patrick 
M*Cue  continued  to  pay  the  sum  of  1^.  6rf.  weekly,  in  pur- 
suance of  the  order,  until  the  16th  November,  1852,  about 
^hich  time  the  husband  of  Elizabeth  Grimes  returned  to 
England ;  and,  finding  that  his  wife  had  the  said  bastard  child, 
caused  it  to  be  conveyed  to  the  said  Patrick  M*Cue.     That  the 


C.  L,— VOL.  L 


(a)  Reported  hy  R.  J.  Corner,  Esq. 

3  Q 


QUESMf 

Bench. 
June  9. 

A  married  wo« 
man,  who  has 
a  bastard  child, 
is  a  single  wo« 
man  within  the 
meaning  of  the 
7  &  8  Vict. 
c.  101.  8.  2. ; 
and  an  order 
may  be  made 
under  that 
statute  for  the 
maintenance  of 
such  child ;  nor 
will  the  subse- 
quent co- 
habitation of 
the  husband 
and  wife  invali- 
date such  order. 
The  justices, 
under  this 
statute,  may 
exercise  a  dis- 
cretion as  to 
enfbrcing  an 
order  of  filia- 
tion ;  and  if 
they  do  exer- 
cise such  a  dis- 
cretion, this 
Court  wiU 
not  interfere 
wiUiit. 
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J^^     said  James  Grimes  and  Elizabeth  Grimes  fiTedt^ 

Regdia       and  wife  for  about  rix  weeks,  at  the  end  of  which  time  he  ab> 

WiuuAx      s<^nded  from  his  said  wife,  and  has  not  mnce  been  beaid  d 

PnjLiMOToir,    That  the  said  Patrick  M^Cue  caused  the  said  bastard  diild  to 

AHD  .^vOTHEB,  ^  retumod  and  delivered  to  the  said  Elizabeth  Grimes,  as  sooo 

JuBTicBs  OF    as  her  husband  absconded ;  and  that  she  then  receiyed,  and  has 

maintained  it  ever  since.     That  the  said  Patrick  M'Ctie  r^wxi 

to  pay  the  said  weekly  sum  mentioned  in  tiie  order,  or  iq  ur 

manner  to  contribute  towards  the  support  of  the  child,    r&st 

the  said  Elizabeth  Grimes  applied  to  the  justices  for  a  warns: 

to  levy  the  amount  of  the  arrears  on  the  goods  and  chatteb  (A 

the  said  Patrick  M'Cue;  but  that  the  said  justices,  after  heuii^ 

the  complaint,  refused  to  grant  such  warrant,  on  the  gnwhl 

that  the  said  Patrick  M^Cue  was  not  liable  to  pay  to  the  saH 

Elizabeth  Grimes  the  said  weekly  sum ;  he  b^ng,  in  the  opokw 

of  the  said  justices,  discharged  from  the  said  order,  by  reason  of 

the  husband  of  the  siud  Elizabeth  Grimes  having  returned  and 

cohabited  with  her  in  manner  aforesaid. 

Mr.  Pashley  Q.  C.  now  showed  cause. 

1.  The  justices,  under  the  new  code  of  bastardy  law,  have:; 
discretion  in  enforcing  orders :  the  words  of  the  7  &  8  Vic'. 
c  101.  8. 2.,  as  to  issuing  process  for  that  purpose,  are  througfaont 
permissive  only, —  '*  such  two  justices  may  direct  the  sam  ap- 
pearing to  be  due  to  be  recovered  by  distress,"  &c;  whereas 
they  are  imperative  with  respect  to  hearing  the  oomplamt  ao*i 
evidence.  Under  the  old  statutes  there  was  no  discretion ;  be; 
the  proceedings  under  them  were  of  the  nature  of  pnnishment  it 
the  parties  for  an  offence ;  but  under  the  existing  statute  tk 
order  is  made  for  the  benefit  of  the  mother.  If,  then,  tk 
justices  have  a  discretion  in  the  matter,  this  Court  will  d^< 
interfere  with  the  exercise  of  that  discretion. 

2.  The  5th  section  of  the  statute  provides  that  no  order  o: 
filiation  '*  shall,  except  for  the  purpose  of  recovering  money  pi^ 
viously  due  under  such  order,  be  of  any  force  or  validity  after  (y 
marriage  of  the  mother  of  such  child."  Now,  if  the  mother  in  t!u? 
case  were  constructively  a  single  woman  during  her  hushinfi 
absence,  she  was  really  and  actually  a  married  woman  as  soon  ts 
he  returned  and  cohabited  with  her ;  and  the  married  ftatia 
which,  under  such  a  construction,  must  be  held  to  be  in  abey- 
ance, is  revived  by  the  condonation ;  and  it  is  doing  much  k^ 
violence  to  the  words  of  the  Act  to  hold  this  to  be  a  marna^'^- 
than  to  hold  her  to  be  a  single  woman  during  her  huebaods 
absence.  If  the  construction  that  brings  her  within  the  wi>t^' 
single  woman  be  correct,  the  law  looks  upon  her  as  sui  juris.  U 
that  state  she  would  be  liable  to  criminal  proceedings  under  6^ 


Lamcasrirv. 
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6th  section,  as  an  idle  and  dieorderly  person,  for  refusing  to      ,  ^^^^'  , 
maintain  the  child  ;  but  that  could  not  be  the  case  after  the  hus-       Reoina 
band's  return.     He  might  compel  her  to  leave  the  parish  and      wiuIiam 
desert  the  child.    This  clearly  shows  that  a  married  woman  is    PttKiNorow, 
not  within  the  contemplation  of  the  statute.  ^^j^  Another, 

3.  But  a  married  woman  is  not  within  the  statute  at  all.  The  Justices  of 
words  of  the  Ist  section  of  the  Act,  which  goyem  the  whole  pro- 
ceedings, are,  ^'That  any  single  woman  who  may  be  with  child,  or 
who  may  be  delivered  of  a  bastard  child/'  &c.,  and  it  is  submitted 
that  the  words  are  used  in  their  common  and  ordinary  sense,  and 
in  contradistinction  to  "  married  woman,"  and  not  in  the  ex- 
tremely wide  and  general  sense  which  must  be  given  them  to  make 
them  include  the  case  of  a  married  woman  living  apart  from  her 
husband ;  or,  to  take  this  particular  case,  a  married  woman  whose 
husband  is  under  sentence  of  transportation.  They  must  be 
taken  to  have  been  used  in  their  ordinary  sense,  unless  the  in- 
tention of  the  Legislature  to  the  contrary  plainly  appears ;  but 
if  such  an  intention  had  existed  it  would  have  been  expressed 
by  apt  words,  and  not  by  words  which,  in  their  ordinary  mean- 
ing, import  the  contrary.  The  decisions  on  former  statutes  are 
distinguishable  from  this  case.  Bex  v.  Luffe  (a)  decides  that  a 
child,  under  such  circumstances  as  occur  in  this  case,  "  is  born 
out  of  lawful  matrimony,"  within  the  meaning  of  the  18th 
Eliz.  c.  3.  s.  2. ;  that,  and  other  cases  under  the  same  statute, 
may  have  been  well  decided  under  those  words.  Here  the  words 
are,  ^'  any  single  woman ; "  and  other  parts  of  the  statute,  and 
especially  the  proviso  at  the  end  of  the  5  th  section,  show  that  the 
children  of  single  women  only  are  intended.  [^Coleridge  J.  Rex 
V.  Luffe  was  decided  under  the  6  Geo.  2.  c  31.,  the  words  of 
which  are  the  same  as  the  present  statute,  ^^  any  single  woman."] 
That  statute  only  provides  for  the  securing  of  the  putative 
Father,  and  compelling  him  to  answer  the  complaint,  and  obey 
any  order  that  might  be  made  under  the  statute  of  Elizabeth, 
which  alone  gives  authority  to  make  it ;  the  words  of  which 
are  referred  to  in  Lord  EllenborouglCs  judgment.  Under  that 
statute  the  husband  was  under  no  liability  to  maintain  a  bastard 
child  of  his  wife;  and  that  is  important  as  showing  that  this 
statute  is  very  different  in  its  scope  from  the  old  ones :  there 
the  order  was  for  the  indemnification  of  the  parish ;  here  it  is  for 
the  benefit  of  the  woman.  That  statute  punished  the  parties 
fur  immorality,  as  well  as  provided  for  the  indemnification  of 
the  parish ;  those  clauses  are  entirely  repealed,  and  are  not  re- 
placed by  any  other  enactment :  and  it  is,  therefore,  submitted 

(a)  8  East,  193. 
3  Q  2 
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1858.        ^Y^^i  decisions  under  the  former  statutes  cannot  be  bindiofl:  as 


c 


Reqina       authorities  under  the  present  ones.     Reg.   y.  ColUnffwood{a, 

_  ^'  was  certainly  decided  under  the  present  statutes ;  but  it  b  to 

PiLKiNGTON,    be  remarked  that  in  that  case  the  order  was  limited  by  tk 

Ain>  Another,  ^^^*  "  ^'  until  the  said  G.  R-  (the  husband)  shall  agwn  liie 

Justices  or    and  cohabit  with  his  said  wife ; "  which  words  are  not  inserted 


Lamcabhirs. 


in  this  order.  That  decision  adopted  Rex  y.  Luffe  and  otker 
cases  under  the  former  Acts,  as  authorities  goveming  the  inter- 
pretation of  the  new  statutes.  It  has  been  endeavoured  to  jmi 
out  that  they  are  not  so,  and  that  the  point  should  be  recon- 
sidered.  It  is  unquestionable  that  if  the  present  husband  died, 
and  the  woman  married  again,  the  order  would  immediately  ex- 
pire ;  and  it  seems  unreasonable  that  the  return  of  the  ]m\ad 
should  not  have  the  same  effect. 

Mr.  Bodkin^  in  support  of  the  rule^  was  not  called  upon. 

Lord  Campbell  C.  J.  This  case  really  seems  to  turn  np^a 
the  question  whether  Reff.  v.  Collingwood  is  to  be  supported  c: 
not,  for  this  is  the  very  same  point  which  was  there  solemiuT 
decided  after  consideration  ;  and  though  we  are  not  absolutely 
bound  by  it,  we  ought  to  support  that  decision,  unless  we  set 
plainly  that  it  was  erroneous.  Now,  I  think,  upon  the  reasoci 
given  in  Rex  v.  Luffe^  that,  in  contemplation  of  law^  a  roarriri 
woman  may  be  taken  to  be  a  single  woman,  under  such  drcais- 
stances  as  exist  in  this  case.  The  statute  relates  to  bastsrd 
children,  and  is  intended  to  relieve  parishes  from  their  mab- 
tenance ;  this  child  is,  undoubtedly,  a  bastard ;  and  if  the  motk: 
be  left  destitute,  and  the  putative  father  is  to  escape  atj 
liability,  a  large  class  of  such  children  would  be  without  lii' 
provision  intended  to  be  made  by  the  Legislature ;  therefore*  i 
think,  the  interpretation  contended  for,  which  would  confi' 
the  words  to  unmarried  women,  is  not  a  just  one,  looking  tot:: 
object  of  the  Legislature,  the  statute  of  6  Geo.  2.  c  31.,  andtb 
statute.  Though  married  she  may,  under  the  circumstasce* 
well  be  considered  as  single:  and,  if  that  be  so,  the  order t 
good.  But  a  question  is  raised,  whether  there  is  not  a  di^r> 
tion  to  be  exercised  by  the  justices  in  this  matter,  and  I  tliiiu 
that,  for  some  purposes,  they  have  a  discretion ;  and,  if  t^' 
discretion  had  been  exercised  by  the  justices,  and  if,  after  in- 
quiring  into  the  circumstances  of  the  case,  they  had  thoid 
that  the  order  ought  not  to  be  enforced,  we  should  not  b- 
interposed,  or  have  interfered  with  that  discretion  ;  but  k* 
the  justices  have  declined  their  jurisdiction,  on  the  ground  t> 

(a)  12  Q.  B.  Rep.  681. 


THE  COMMON  LAW  REPORTS,  949 


lie  putative  father  was  discharged  fjom  the  order  by  reason  ot  '  , 

he  husband  having   returned  and   cohabited  with   his  wife.        Rboina 
riiey  do  not  say  that  the  order  cannot  properly  be  enforced,       William 
)ut  that  it  is  not  valid.     I  think  that  the  order  was  a  valid    Pilkinoton, 
>r(Ier;  and  that  the  return  of  the  husband  was  wholly  imma'  and  Another, 
erial.     The  case  of  Reg.  v.  CoHingwood  did  not  proceed  upon    Justices  ot 
he  transportation  of  the  husband :  if  he  had  merely  been  away 
n  Scotland  or  elsewhere,  so  that  there  was  evidence  of  non- 
iccess,  the  order  might  be  made ;  and  cannot  be  void  by  his 
etura  from  transportation.    I  am,  therefore,  of  opinion  that  the 
ustices  were  wrong  in  their  reason  for  refusing  to  enforce  this 
)r(ler;  and  that  the  rule  ought  to  be  made  absolute. 

Coleridge  J.  I  am  of  the  same  opinion.  On  the  first 
)oInt,  as  to  discretion,  it  is  quite  clear  that  the  justices  here 
iave  refused  to  issue  their  warrant,  because  they  thought  the 
>rder  invalid ;  and,  therefore,  without  any  reflection  on  their 
liscretion,  their  decision  is  no  bar  to  our  entertaining  the  ques- 
ion.  On  the  other  point,  we  come  at  once  to  the  question, 
whether  Rex  v.  Luffe  and  Reg,  v.  CoHingwood  were  wrongly  de- 
cided or  not.  With  respect  to  the  first  of  those  cases,  it  is 
contended  that  the  language  of  the  statutes  is  difierent.  But 
t  seems  to  me  that  the  case  cannot  stand  without  calling  in  aid 
;he  language  of  6  Geo.  2.  c.  31.,  and  that  it  does  turn  upon  that 
statute ;  and  the  Court  there  held  that  the  words  single  woman 
night  extend  to  a  married  woman.  Then  the  case  of  Reg,  v 
CoHingwood  is  expressly  in  point,  and  is  founded  on  Rex  v. 
Luffe.  That  is  a  very  strong  authority,  nevertheless  it  would 
lot  be  binding  if  there  were  no  argument  or  reason  to  support 
t ;  but  it  would  be  very  difficult  to  show  that  to  be  the  case : 
md,  on  the  contrary,  I  am  of  opinion  there  are  very  strong 
'easons  and  arguments  in  its  favour. 

Erle  J.  I  also  think  that  the  order  was  valid  when  made, 
concurring  in  opinion  with  Rex  v.  Luffe  and  Reg,  v.  Colling- 
mody  that  a  woman  may  have  the  status  of  a  wife  for  some 
purposes,  and,  nevertheless,  as  to  the  putative  father  of  her 
bastard  child,  have  the  status  of  a  single  woman.  Then  the  re- 
turn of  the  husband  cannot  be  truly  said  to  be  a  marriage 
within  the  meaning  of  the  statute.  And  I  also  think  that  the 
affidavit  shows  that  the  justices  have  not  exercised  any  discre- 
tion as  to  enforcing  the  order,  and  the  fact  of  their  having 
considered  it  as  void  prevented  them  from  doing  so. 

Crompton  J.  I  am  of  the  same  opinion.  We  cannot  pro- 
perly overturn  the  deliberate  decision  of  the  Court  without  very 
strong  reasons ;  but  here  there  are  strong  reasons  for  supporting 
it.    The  previous  decisions  show  that  the  order  was  good  in  the 
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first  instance.  But  then  we  are  asked  to  say  that  the  hnsbanfs 
return  was  a  good  marriage  within  the  statute,  hut  it  would  be 
straining  the  words  of  the  Act  to  hold  it  so. 

Bule  absolute. 
Attorneys,  Norris  §■  Allen  ;  Silveister  Marsh, 
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There  is  a  legal 
obligation  on 
the  inhabitants 
of  a  parish  to 
repair  their 
parish  church ; 
and  such  obli- 
gation can  only 
be  legally  per- 
formed by 


THE  BRAINTREE  CHURCH  RATE  CASE,  (a) 

JAMES   GOSLING,  MainHff  in  Error;   AUGUSTUS 
CHARLES  YELE Y,  Defendant  in  Error. 

Present  The  Lord  Chancellor  (Crakworth),  Loki« 
Truro,  Brougham,  Waldegrave,  and  other  Peers,  ar 
sisted  by  the  Judges  ;  Barons  Parke,  Maule,  Pun, 
and  Martin;  Justices  Coleridge,  Wighthak,  E^li, 
Williams,  Talfourd,  and  Crompton. 

1  HIS  was  a  writ  of  error  brought  in  this  House  to  reverse  t 
judgment  of  the  Court  of  Exchequer  Chamber,  pronoanced  la 
January,  1850.  (ft) 

(a)  Reported  by  W.  H.  Bennet,  Esq. 


judgment  was  pronounced,  the  ct% 
with  the  arguments  and  judgmeBt. 
have  been  published  as  a  9^\<ri'x 
publication  by  W.  Wakcford  Xv 
tree,  Eaq^  Barrister-at-Uw,  ud  Re- 
corder of  Rje  and  Hastings,  ami  '^ 
Reporter  has  availed  himself  of  tb: 
publication  to  compete  bis  c-^ 
previously  tdcen.  It  will  be  • - 
served  that  the  whole  of  the  opici  f"* 
of  the  Judges  have  not  been  prirfri 
at  length ;  but  those  of  Mr.  Br'- 
Parkey  againU  the  judgment  bel;*< 
and  Mr.  Justice  TTipAfMn,  ny^nvr 
of  it,  are  given  m  eadenjo. 


(5)  The  jud^ent  of  the  House 

^  ^  of  Lords  in  this  important  case  was 

meansof  a  rate  °*<^ved  by  Lord  Truro  on  the  12  th 
for  that  pur-  August,  1853.  The  arguments  of 
pose,  imposed  counsel  and  the  opinions  of  the 
by  an  actual  Judges,  to  whom  certain  questions 
or  eoMstructive  had  been  put,  were  delivered  before 
migority  of  the  the  present  series  of  Reports  corn- 
ratepayers  as-  roenced.  The  Reporter  being  pre- 
sembled  in  §ent  in  the  House  (for  another  pur- 
vestry  for  that  pose)  in  the  year  185^,  when  the 
puniose.  casg  ^^g  argued  and  the  Judges* 
A  monition,  opinions  given,  took  slight  notes  of 
founded  on  an  ^f^  arguments  and  the  cases  cited; 

chu^wasout  ^^®  ^^""^  ^^'^^'     ^'°^    ^^    ^°^ 
of  repair,  issued 

from  the  proper  Ecclesiastical  Court,  requiring  the  churchwardens  to  caU  a  vestry  f«  r  the  perpoa 
of  making  a  rate,  and  the  pariahioDers  to  meet  in  such  vestry,  and  then  and  there  make  a  nk  kr 
repair  of  the  church,  and  to  provide  for  the  decent  celebration  of  divine  service,  &c  therein.  1^ 
vestry  duly  met,  the  monition  and  notice  were  read,  and  the  churchwardens  prodnccd  a  sainfj 
and  estimate  of  the  amount  No  objection  to  the  amount  was  made,  nor  was  the  nccessitr  d  *^ 
repairs,  &c.  disputed  by  any  one  present  A  rate  of  2«.  in  the  pound  was  then  proposed  ^ 
seconded,  upon  which  an  amendment,  stating  strong  objections  to  the  imposition  of  cbareb  nM 
generally,  and  refusing  to  make  any  rate,  was  carried  by  a  great  majority.  The  cbairmas  r-'* 
asked  whether  any  further  proposition  as  to  the  amouHt  of  rate  was  made,  to  which  no  affircs'*'- 
answer  was  returned :  thereupon  the  vicar,  churchwardens,  and  others,  the  mUmonfy  of  '•  ^ 
present,  made  such  rate.  A  protest  was  then  delivered  on  behalf  of  the  nu^ority  of  those  pr^"^ 
Held  (reversing  the  decision  of  the  Courts  of  Queen*s  Bench  and  Exchequer  Chamber),  tUi 
rate  so  made  was  not  a  valid  rate ;  and  that  prohibition  to  restrain  its  enforcement  mi^t  be  grm^i 
— Held,  also,  that  there  was  no  analogy,  as  to  inefficient  votes,  between  the  rules  which  pc^ 
parliamentary  or  corporate  elections,  and  the  law  giving  the  power  to  impose  peemuary  bs**^ 
on  others. 

Held,  also,  that  if  the  minority  in  vestir  assembled  refosed  to  make  a  chnrch  rate,  tiiere  v*- 
legal  mode  of  compelling  them  to  repair  the  church,  other  than  by  ezcommunicatioii  and  iaiff^ 
both  of  which  remedies  were  now,  in  England,  obsolete. 
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The  following  were  the  short  facts  of  the  case :  — 
For  several  years  previously  to  1837  no  rate  for  the  repair, 
&c.  of  the  parish  church  of  Braintree,  in  Essex,  had  been  made 
by  the  parishioners,  several  attempts  to  induce  them  to  do  so 
having  failed ;  and  in  the  year  1837,  the  parish  church  being 
still  in  need  of  repair,  a  vestry  was  duly  held  for  the  purpose  of 
making  and  granting  a  rate  ;  and  a  rate  was  duly  proposed  and 
seconded.  An  amendment  was  then  moved  and  seconded,  that 
the  rate  should  not  be  granted ;  and  the  question  being  put  to 
the  vestry,  the  amendment  was  carried  by  a  great  majority.  A 
rate  of  two  shillings  in  the  pound  was  then  proposed,  to  which 
a  similar  amendment  was  moved  and  seconded ;  and  this  amend- 
ment, which  proposed  an  adjournment  of  the  vestry  for  twelve 
months,  was  also  carried  by  a  great  majority.  Conceiving  this 
to  be  a  virtual  refusal  of  the  rate,  the  churchwardens,  four  days 
afterwards,  proceeded,  of  their  own  authority,  and  not  at  a 
vestry  meeting^  to  make  such  a  rate  as  they  considered  necessary 
for  the  due  performance  of  the  duties  of  their  office.  To  en- 
force the  payment  of  the  rate  so  made,  a  suit  was  commenced 
igainst  a  parishioner,  of  the  name  of  Burder,  in  the  Consistory 
Court  of  the  Bishop  of  London,  and  judgment  was  there  given 
n  favour  of  the  churchwardens.  A  writ  of  prohibition  was 
hen  applied  for,  and  granted  by  the  Court  of  Queen's  Bench, 
ind  the  judgment  granting  it  was  affirmed  on  appeal  by  the 
Ilourt  of  Exchequer  Chamber,  on  the  ground  that  such  a  rate 
vos  invalid,  (a)  In  the  judgment  delivered  by  the  late  Lord 
3hief  Justice  Tindal  on  that  occasion  he,  amongst  other  things, 
aid,  *'  We  do  not  enter  into  the  discussion  whether  a  rate  so 
nade  by  the  churchwardens  at  the  parish  meeting,  where  the 
arishioners  were  then  met,  would  have  been  valid  or  not ;  or 
low  far  such  case  may  be  analogous  to  that  of  the  members  of 
corporation  aggregate,  who,  being  assembled  together  for  the 
purpose  of  choosing  an  officer  of  the  corporation,  the  majority 
rotest  against,  and  refuse  altogether  to  proceed  to  any  election ; 
1  which  case  they  have  been  held  to  throw  away  their  votes ; 
nd  the  minority,  who  have  performed  their  duty  by  voting, 
ave  been  held  to  represent  the  whole  number.  It  is  obvious, 
ideed,  that  there  is  a  wide  and  substantial  difference  between 
lie  churchwardens  alone,  or  the  churchwardens  and  minority 
>gether^  making  a  rate  at  the  meeting  of  the  parishioners,  where 
3e  refusal  takes  place,  and  the  churchwardens  possessing  the 
ower  of  rating  the  parish  by  themselves,  at  any  future  time, 
owever  distant" 
The  rate  made  by  the  churchwardens  alone  having  thus  been 

(a)  12  Ad.  &  £.  308. 
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.  ^^^^'  .     adjudged  to  be  invalid,  and  the  church  continuing  in  a  state  of 

James        great  and  increasing  dikpidation,  a  monition  iaaued  from  the 

Phfnt^in     Consistory  Court  of  the  Bishop  of  London  on  the  30th  June, 

Error,        1841,  enjoining  the  churchwardens  to  convene  a  vestry  meet- 

^hmSm      ^°K'  *°^  requiring  the  parishioners  to  meet,  and  then  and  there 

Veley,        <<  to  make  a  rate  for  the  necessary  repair  of  the  church,  and  for 

Errw,  "*    providing  necessaries  for  divine  service  therein,  and  for  the 

Statement     Other  expenses  incident  to.  the  office  of  churchwardens  for  the 

then  current  year." 

In  pursuance  of  this  monition,  a  vestry  meeting  was  duij 
assembled  on  the  15th  July,  1841.  A  minute  of  the  proceed- 
ings which  then  took  place  was  admitted  as  an  exhibit  in  the 
Consistory  Court,  and  formed  part  of  the  record,  and  was  taken 
accurately  to  represent  what  took  place  at  that  vestry  meetis^. 
It  was  to  the  following  import :  — 

'*Braintree,  July  15,  1841.  At  a  vestry  meeting  of  tl^ 
inhabitants  and  parishioners  in  vestry,  duly  called  and  holden 
pursuant  to  a  monition  from  the  Consistorial  and  £{Hscoiid 
Court  of  London,  on  Thursday,  the  15th  day  of  July,  1841,  at 
the  hour  of  1 1  o'clock  in  the  forenoon,  in  the  vestry-room  of  the 
parish  church,  the  Reverend  Bernard  Scale,  the  vicar^  in  the 
chair,  the  monition  and  notice  were  read  as  follows*  [The 
monition  and  notice  were  here  set  out  at  length.] 

*'  The  meeting  having  been  adjourned  to  the  body  of  the 
church,  Mr.  Samuel  Courtauld  moved,  and  Mr.  Joseph  Garrttt 
seconded,  that  Mr.  J.  F.  Shearcroft  act  as  vestry  clerk  on  tht; 
present  occasion.     The  churchwardens  produced  a  survey  and 
estimate,  recently  made  by  Mr.  George  Layer,  of  repairs  ne* 
cessary  to  be  immediately  done  to  the  parish  church,  amounting 
to  713/.,  and  also  an  estimate  of  incidental  expenses,  amounting 
to  20/.  6s.     It  is  moved  by  Mr.  Yeley,  and  seconded  by  Air. 
Lacey,  that  a  rate  or  assessment  of  two  shillings  in  the  pound 
be  now  made  on  all  property  liable  to  contribute  to  a  diurch 
rate  for  and  towards  the  necessary  repair  of  the  church  of  thii 
parish,  and  for  providing  necessaries  for  the  decent  celebratK»i 
of  divine  service,  and  offices  therein,  and  for  and  towards  the 
other  expenses  necessarily  and  legally  incident  to  the  office  of 
churchwarden  for  the  current  year.     It  is  moved  as  an  amend* 
ment  by  Mr.  S.  Courtauld,  and  seconded  by  Mr.  £.  G.  Craig. 
*  That  all  compulsory  payments  for  the  support  of  the  rdigtous 
services  of  any  sect  or  people,  appear  to  the  majority  of  this 
vestry  to  be  unsanctioned  by  any  portion  of  the  New  Tes$t»- 
ment  Scriptures,  and  altogether  opposed  to  and  subversive  of 
the  pure  and  spiritual  character  of  the  religion  of  Christ ;  but 
that  for  any  one  religious  sect  to  compel  others  which  disap- 
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prove  their  forms  of  worship,  or  system  of  church  government, 
or  which  dissent  from  their  religious  principles  and  creeds,  to 
nevertheless  submit  to  support  and  extend  them,  appears  to  this 
vestry  to  be  a  yet  more  obvious  invasion  of  religious  freedom 
.and  violation  of  the  rights  of  conscience ;  while  also  it  appears 
to  be  a  gross  injustice  to  dissenters  as  citizens  to  compel  them 
to  pay  for  the  religious  services  of  others  in  which  they  have  no 
paH;  while  they  build  their  own  chapels,  support  their  own 
ministers,  and  defray  the  charges  of  their  own  worship ;  that 
compulsory  church  rates,  and  more  especially  duch  rates  upon 
dissenters,  thus  appearing  to  be  as  a  tax  unjust,  as  an  ecclesias- 
tical imposition  adverse  to  religious  liberty,  and  contrary  to  the 
spirit  of  Christianity,  this  vestry  feels  bound  by  the  highest  obU-' 
gations  of  social  justice^  and  of  religious  principle^  to  refuse  to 
make  a   rate^  and  does   refuse  accordingly,^     Whereupon  the 
question  on  the  amendment  was  put  to  a  show  of  hands,  and  a 
great  majority  was  declared  by  the  chairman  to  be  in  favour  of 
the  amendment ;  no  poll  was  demanded.     The  question  was  then 
put,  whether  any  other  amendment  was  proposed,  or  any  other 
proposition  as  to  the  amount  of  rate,  to  which  no  affirmative 
answer  was  returned.     Mr*  Yeley  then  proposed  on  behalf  of 
himself  and  Mr.  Gosling,  addressing  himself  to  those  ratepayers 
who  were  uniting  to  obey  the  monition,  that  a  rate  of  two  shillings 
in  the  pound  should  be  made  by  them ;  and  a  rate  of  two  shil- 
lings  in  the  pound  is  produced  and  signed  by  the  vicar,  the  two 
churchwardens,  and  several  ratepayers  present.     Mr.  S.  Court- 
auld,  as  the  mover  of  the  amendment,  protested  on  his  own 
behalf,  and  on  behalf  of  the  meeting,  against  the  irregularity 
and  impropriety  of  the  churchwardens  attempting  to  make  a 
rate  after  it  had  been  refused  by  a  large  majority  of  the  vestry, 
and  protested  also  against  the  rate  so  attempted  to  be  made. 
This  statement  was  signed  by  B.  Scale,  vicar;  A.  C.  Veley, 
Thomas  Gosling,  churchwardens;   Samuel  Courtauld,  £•  G. 
Craig,  parishioners." 

To  enforce  the  payment  of  the  last*mentioned  rate  a  suit  was 
commenced  by  the  churchwardens  against  the  plaintiff  in  error 
in  the  Consistory  Court  of  the  Bishop  of  London ;  and  on  the 
ith  of  May,  1842,  judgment  was  given  by  the  Right  Honourable 
Dr.  Lushington,  the  Judge  of  that  Court,  against  the  validity  of 
\he  rate,  (a) 

The  churchwardens  appealed  to  the  Arches  Court  of  Canter- 
}ury,  and  on  the  25th  of  March,  1843,  judgment  was  given  by 
he  Bight  Honourable  Sir  Herbert  Jenner  Fust,  the  Judge  of 
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that  Court,  reversing  the  decision  of  the  Conustoiy  Court,  nj 
pronouncing  in  favour  of  the  rate,  (a) 

The  pliuntiff  in  error  then  applied  to  the  Court  of  Qaeeo'^ 
Bench  for  a  writ  of  prohibition ;  and  on  the  8th  of  Februiiy. 
1847,  judgment  was  given  by  that  Court  in  favour  of  ike  rate, 
and  refusing  the  prohibition,  (b) 

The  plaintiff  in  error  thereupon  appealed  to  the  Coart  d 
Exchequer  Chamber,  and  on  the  22nd  of  January,  1850,  (t5 
before  stated)  judgment  was  given  by  that  Coart  in  affirtMMceif 
the  decision  of  the  Court  of  Queen's  Bench,  and  infavovoftki 
rate,  (c)  Barons  Alderson  and  Platt^  Mr.  Justice  Jfa«b,  tsA 
Mr.  Justice  Cresswett  thinking  the  rate  valid  ;  the  Lord  Qief 
Justice  fVilde,  Barons  Bolfe  and  Platty  thought  it  to  be  iJirofidL 

To  reverse  this  judgment  the  present  writ  of  eiror  vu 
brought. 

On  the  16th  and  17th  of  February,  1852,  the  same  caneo& 
to  be  argued  before  their  Lordships.  The  Judges  in  attendaDce 
were  Barons  Parke^  Piatt,  and  Martin,  Justices  Mauk,  Cd^ 
ridge,  Wightman,  Erie,  Williams,  Talfourd,  and  CromptoiL 

Mr.  Serjt.  Byles  and  lilr.  Mellor,  for  the  plaintiff  in  error. 
after  stating  the  before-mentioned  &cts,  called  the  attentioo  of 
their  Lordships  to  a  particular  part  of  the  Ubel,  where  it  ms 
alleged  "  that  the  majority  of  the  said  vestry  havii^  bj  tbe 
acts  and  means  aforesaid,  refused  to  furnish  the  churchwardens 
of  the  said  parish  with  the  necessary  funds  as  aforesaid,  tbe  now 
defendants,  the  churchwardens  aforesaid  and  others  <^  tbe  rate- 
payers and  parishioners  of  the  sud  parish  then  and  there  present 
in  vestry,  did,  in  obedience  to  the  aforesaid  monition,  aod  in 
discharge  of  the  aforesaid  obligation  cast  upon  them  and  tbe 
other  parishioners  of  the  parish  of  Braintree  aforesaid  by  tbe 
law  and  custom  of  this  realm,  at  the  said  meeting  of  the  said 
parish,  and  while  the  parishioners  so  continued  as  aforesaid  is 
vestry  assembled,  rate  and  tax  all  and  every  the  inhabitants  and 
parishioners  of  the  parish  of  Braintree  aforesaid,  liable  to  con- 
tribute to  a  church  rate  for  and  towards  the  necessary  repair 
of  the  church  of  the  said  parish,  and  for  and  towards  providing 
necessaries  for  the  decent  celebration  of  divine  service  aod 
offices  therein,  and  for  and  towards  the  other  expenses  neces- 
sarily and  legally  incident  to  the  office  of  churchwarden  for 
the  current  year,  the  several  sums  of  money  mentioned  in  tbe 
said  rate,  being  a  rate  or  assessment  of  2s,  in  the  pound  oo  tk 
annual  value  of  all  rateable  messuages,  ftc.,**  and  then  stid  tbat 
the  plaintiff  in  error  made  two  points;  1st,  that  the  minoritj 


(a)  3  Curt  Eccl.  Rep.  304,      (b)  7  Q.  B.  R.  406.     (c)  12  Q.  B.  B. » 
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of  a  parish  vestry  could  not  tax  the  majority  by  assessing  a 
church  rate^  and  this  although  the  majority  might  vote  against 
any  rate  whatsoever;  and  2nd5  that  on  a  strict  and  careful 
examination  of  the  record,  the  rate  of  2«.  in  the  pound  did  not 
appear  on  the  face  of  the  record  to  have  been  made  by  a  ma- 
jority of  the  parishioners  in  vestry  assembled,  who  were  willing 
to  make  such  rate. 

As  to  the  first  point,  there  might  be  an  obligation  in  law,  by 
the  old  Common  Law  itself,  to  maintain  the  fabric  of  the 
church;   but  there  was  recent  authority  for  saying,  that  the 
duty  did  not  rest  on  the  parishioners,  but  on  the  funds  which 
were  disbursed  for  the  purposes  of  public  worship.     Hawkins 
v.  Rouse,  (a)    That  they  (the  parishioners)  were  only  bound 
to  repair  a  part.     That  the  repair  of  the  body  and  the  chancels 
fell  upon  the  rectors  or  owners  of  the  tithes  of  the  parish,  per 
Lord  C.  J.  Tindaly  in  Veley  v.  Burder.  (b)    In  ancient  times 
one  fruitful  source  of  the  maintenance  of  the  parish  church  was 
found  in  the  voluntary  munificence  of  individuals :  many  of  the 
finest  churches  were  built  and  repaired  by  such  means.     The 
first  time  when  contributions  were  mad^  compulsory,  was  in 
1370,  as  appeared  by  the  Year  Book,  44  Ed.  3.  fol.  18.     If  by 
any  means  the  church  was  repaired,  the  spiritual  authority  was 
satisfied.     The  parishioners  might  be  subject  to  spiritual  cen- 
sures if  they  did  not  repair  the  church,  but  were  not  subject  to 
such  censures  for  not  making  a  rate  to  repair  it.     There  was 
no  indictment  for  not  repairing  a  church  as  there  was  for  not 
repairing  a  road.   Cooper  v.  Wickliam  (c),  Francis  v.  Steward,  (d) 
Two  modes  of  compulsion  existed  when  the  Common  Law  was 
founded,  —  excommunication  and  interdict ;  one  was  now  almost 
impossible,  the  other  had  fallen  into  desuetude.    No  other  mode 
of  compulsion  had  been  provided  by  law.     A  mandamus  would 
not  lie  to  compel  parishioners  to  make  a  rate.     ITie  King  v. 
St.  Peter's,  Thetford  (e).  The  King  v.  St.  Margarets.  (/)   Ther€> 
was  no  instance  in  the  books  where  the  minority  of  the  parish 
parliament  had  taxed  the  rest  of  the  parishioners,  and  church 
rates  had  existed  since  1370.     After  commenting  on  cases 
which  it  was  assumed  would  be  quoted  on  the  other  side,  they 
said,  there  were  numerous  authorities  to  show  that  the  con* 
currence  of  the  majority  was  necessary,  in  order  to  make  a 
valid  rate.     In    Gibson^ s    Codex,  p.  196.,  it  was  said,   **The 
vestry  shall  be  summoned,  and  the  major  part  of  them  who 
appear  there  shall  bind  the  parish ;  and  if  none  appears,  the 
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churchwardens  alone  shall  make  the  rate."  In  confirmatimi  of 
this>  iValdrons  Case  (a).  Pierce  v.  Frause.  (b)  All  cases  re- 
lating to  elections  of  corporate  officers  or  others  were  wholly 
inapplicable  in  the  present  case.  It  was  one  in  which  there 
was  an  attempt  against  the  principles  of  the  Common  Law. 
The  rate  was  refused  by  the  majority,  and  therefore  invalid. 
They  also  referred,  in  support  of  the  general  ai^ument,  to 
Methold  V.  Winne  {c\  Atwn  (d),  Black  v.  Lucomb  (e)y  Jackson  r. 
Beard  {f),  Rogers  v.  Davenani.  (g)  The  churchwardens  could 
not  make  a  rate  cls  churchwardens;  they  could  only  do  eo  as 
parishioners  in  vestry.  The  churchwarden  was  like  the  Chan- 
cellor of  the  Exchequer,  who  might  propose  the  tax,  but  who 
could  not  vote  for  it  as  Chancellor  of  the  Exchequer,  but  <mlr 
as  a  member  of  the  House  of  Commons. 

The  Solicitor-General  (Sir  fF.  Page  Wood)  and  Mr.  OgU  (as- 
sisted by  Mr.  C.  W.  Johnson\  for  the  defendant  in  error.    It 
was  not  admitted  that  the  rate  was  made  by  a  minority  in  the 
vestry.     They  had  to  contend  that  it  was  duly  made  by  all 
the  persons  assembled  in   the  vestry,  —  by  all   the  persoiii 
assembled  in  that  vestry  who  expressed  any  opinion  upon  the 
subject ;  and  what  appeared  on  the  face  of  the  proceedings  was 
only  that  certain  other  persons  could  not  in  point  of  oonadence 
vote  upon  the  subject.     Such  persons  must  be  considered  as 
absent,  or  as  present  and  refusing  to  take  part  in  the  proceed- 
ings.    What  was  called  an  amendment  was  proposed  and  carried, 
but  it  was  not  an  amendment  in  fact ;  it  was  a  mere  deckratiun 
of  opinion  against  all  rates  whatever,  adopted  and  expressed  bj 
a  large  number  of  persons  then  present     The  analogy  between 
the  present  case  and  that  of  elections  to  corporate  offices  was 
very  strong.     Suppose  A.  B.  had  been  proposed  for  mayw,  and 
a  motion  had  been  made  and  carried  to  the  effi^ct  that  in  the 
ppinion  of  the  electors  no  mayor  was  necessary ;  that  would  not 
have  been  a  negative  of  A.  B.  as  mayor :  it  would  have  been 
merely  an  empty  declaration  of  opinion.     If  the  persons  wlio 
made  that  declaration  abstmned  from  every  other  vote,  the  ekctioD 
of  A.  B.  by  the  other  persons  would  be  a  good  election.    There 
was  no  appearance  on  the  record  that  the  rate  was  made  by  a 
minority ;  but,  on  the  contrary,  it  appeared  to  have  been  made 
by  the   churchwardens  and  parishioners  in  vestry   assembled. 
So  made  it  was  legal ;  on  the  face  of  it,  it  was  a  legal  rate. 

Then,  as  to  the  question  whether  the  vestry  was  or  not  to  be 
considered  as  an  elective  or  deliberative  body.     It  was  admitted 


(a)  1  Mod.  Rep.  72. 

(b)  1  Salk.  Rep.  165. 
c)  1  Roll.  Abr.  393. 

)  1  Free.  Rep.  286. 


u 


(e)  Cases  before  Sir  J.  Holt,  SH 

(f)  2  Cart,  Rep.  485. 

(g)  1  Mod.  Rep.  194. 
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that  the  meeting  was  charged  with  the  performance  of  a  duty, 
and  that  the  Common  Law  mode  of  performing  that  duty  was 
by  making  a  rate.  The  old  law  remained  undisturbed ;  and  it 
was  clear  that  if  the  vestry  assembled,  and  all  the  vestrymen 
except  the  churchwardens  were  to  refuse  to  make  the  rate,  the 
churchwardens,  being  in  vestry,  and  being  there  as  parishioners 
and  vestrymen,  might  make  the  rate :  Wayte  v.  German,  (a)  If 
the  rate  be  unduly  imposed,  the  party  grieved  hath  remedy  in 
the  Spiritual  Court :  St  Mary  Magdalen^  Bermondsey,  (b)  If 
the  vestry  refused  to  make  a  rate,  the  churchwardens  then  and 
there  might  proceed  to  make  one.  Gaudem  v.  Selby  (c),  Tkurs- 
field  V.  Janes,  (d)  In  the  case  of  a  trust,  what  would  the  Court 
of  Chancery  say  to  trustees  who  met  and  declared  that  they 
would  not  act  upon  the  trusts  at  all  ?  The  Court  would  com- 
pel the  discharge  of  the  trusts.  The  repair  of  the  church  was  a 
public  trust ;  and  the  vestry  could  not  decline  its  performance. 
So,  if  four  of  a  jury  refused  to  give  any  verdict  at  all,  that 
would  not  stop  the  giving  a  verdict ;  the  Court  would  compel 
them  to  give  one.  The  reference  which  had  been  made  to  the 
House  of  Commons  granting  supplies  was  wholly  inapplicable. 
The  House,  in  voting  supplies,  was  merely  performing  a  duty  of 
high  moral  obligation,  and  of  great  state  necessity,  but  not  a 
duty  capable  of  legal  enforcement;  whereas  the  authorities  were 
numerous  to  show  th^t  the  duty  to  repair  the  church  was  one 
which  was  capable  of  legal  enforcement. 

The  present  rate  could  not  be  considered  as  a  tax  on  others ; 
the  meeting  to  find  the  means  of  making  the  repairs  was  not 
imposing  a  tax,  but  arranging  the  mode  of  performing  a  duty. 
A  mandamus  would  lie  to  compel  the  election  of  churchwardens ; 
so  it  would  to  compel  the  meeting  to  make  a  rate.  Oldhnow  v. 
Waintor{ght{e)  was  completely  in  point.  They  also  referred  to 
Nelsorfs  Abridgment^  fVbods  Institues,  and  Bacons  Abridgment, 
tit.  "  Churchwardens.'' 

Mr.  Mellor,  in  reply,  referred  to  Robert* s  Case,  (f)  When 
votes  were  what  were  called  thrown  away, — as  for  a  disqualified 
candidate, — notice  of  such  disqualification  was  formally  given ; 
and  if  the  voters  afterwards  thought  fit  to  vote  for  him,  they 
did  BO,  subject  to  all  the  consequences  of  voting  for  a  man  who, 
by  law,  could  not  be  elected.  In  no  way  whatever  did  the 
analogy  of  election  cases  apply ;  on  no  ground  whatever  could 
the  rate  be  supported.    It  was  bad  in  principle  and  in  form ;  and 
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(a)  2  Show.  Rep.  141. 
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the  plaintiff  in  error  was  entitled  to  his  prohibition^  to  joolubu 
the  Ecclesiastical  Court  from  enforcing  it 

At  the  conclusion  of  the  arguments,  at  the  instance  of  the 
I^rd  Chancellor  {2Vuro\  the  following  questions  were  pat  to 
the  Judges  for  their  opinions :  — 

1st  **  Does  the  present  record  show  the  rate  sought  to  be 
enforced  to  be  an  invalid  rate  ? 

2nd.  **  Does  such  rate  appear  to  be  a  valid  rate  ? 

3rd.  "  Does  prohibition  lie  against  the  enforcement  of  the 
sud  rate  in  the  circumstances  apparent  on  the  record?" 


OmxkmMof 
tM€Jmdge$, 


On  the  25th  June,  1852,  the  case  again  came  on  forcoB^- 
deration,  and  the  Judges  delivered  their  opinions. 

Mr.  Baron  Parke,  Mr.  Justice  Ebi.e,  Mr.  Justice  Ceomp- 
TOK,  Mr.  Justice  Williams,  and  Mr.  Baron  MABTm,  sutai 
their  opinions  to  be,  that  the  rate  set  forth  in  the  libel  appeared 
to  them  to  be  an  invalid  rate. 

Mr.  Justice  Talfoubd  expressed  an  opinion  that  the  nte 
set  forth  did  not  appear  to  be  an  invalid  rate,  nor  did  it  appear 
to  be  a  valid  rate ;  and  that  prohibition  ought  not  to  go,  ifi2&- 
much  as  the  application  for  it  was  made  after  sentence. 

Mr.  Justice  Maule,  Mr.  Justice  Coleeidgs,  Mr.  Justke 
WiGHTMAK,  and  Mr.  Baron  Platt  expressed  their  opinioBf 
to  be,  that  the  libel  set  forth  a  valid  rate. 


Mr.  JosncB 

WZGHTMAM. 


Mb.  Justice  Wightman.  As  it  appears  to  me  that  tk 
church  rate  now  in  question  between  the  parties  is  a  valid  rate, 
it  will  not  be  necessary  for  me  to  give  separate  answers  to  the 
questions  proposed  by  your  Lordships. 

The  case  has  already  been  under  the  consideration  of  four 
Courts,  and  has  been  elaborately  argued  in  each,  and  each  Conn 
has  pronounced  a  deliberate  and  well-considered  jadgment. 
Every  topic  that  ingenuity  could  surest,  and  every  case  aci 
authority  that  have  any  bearing  upon  the  subject,  have  been 
brought  forward;  and  it  is  hardly  possible  now  to  suggest  a 
view  of  the  case  that  has  not  been  already  taken.  Of  the  four 
Courts  before  whom  the  case  has  been  considered  the  judgmcc: 
of  three  has  been  in  favour  of  the  validity  of  the  rate ;  but  in 
the  last  of  these,  that  of  the  Exchequer  Chamber^  the  Coun 
was  not  unanimous ;  four  of  the  Judges,  out  of  seven,  wt 
composed  it,  being  of  opinion  that  the  rate  was  valid,  wbil.< 
three  were  of  a  contrary  opinion,  and  considered  the  rate  in- 
valid, for  reasons  given  in  their  several  judgments;  and  whicl^ 
as  it  seems  to  me,  contain  every  argument  that  great  learci^: 
and  experience  could  suggest  in  support  of  the  view  of  i- 
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question  which  they  have  taken ;  and,  in  fact,  the  whole  sub- 
ject is  exhausted  by  the  several  judgments  that  have  been  given 
by  the  learned  Judges  who  composed  the  Court  of  Exchequer 
Chamber,  and  which  are  now  before  and  under  the  considera- 
tion of  your  Lordships ;  and  the  opinion  that  I  now  offer  to 
your  Lordships  is  founded  mainly  upon  a  consideration  of  those 
several  judgments. 

It  appears,  from  the  declaration  in  prohibition  in  this  case, 
that  the  parish  church  of  Braintree,  being  dilapidated,  and  the 
inhabitants  having  refused  to  make  a  rate  for  the  repair  of  the 
church,  and  providing  necessaries  for  the  celebration  of  divine 
service,  proceedings  were  taken  against  the  churchwardens  and 
parishioners  in  the  Consistorial  Court  of  London,  which  resulted 
in  a  decree  for  the  issuing  a  monition  against  the  churchwardens 
to  take  the  necessary  steps  for  putting  the  church  into  repair, 
and  providing  necessaries  for  divine  service;  and,  amongst 
other  things,  to  call  a  vestry,  for  the  purpose  of  makipg  a  rate 
for  the  repair  of  the  church,  and  providing  necessaries  for  divine 
service,  and  other  expenses  legally  incident  to  the  office  of 
churchwardens.  In  pursuance  of  this  monition  the  church- 
wardens, by  notice  reciting  it,  called  a  vestry  meeting  for  making 
a  rate  for  the  purpose  mentioned  in  the  monition.  A  vestry 
meeting  took  place  accordingly;  and  the  churchwardens  pro- 
duced an  estimate  of  the  sums  required  for  the  purposes  men- 
tioned in  the  monition ;  and  a  rate  of  28.  in  the  pound  was 
duly  proposed  and  seconded:  whereupon  an  amendment -was 
moved,  not  by  way  of  objection  to  the  amount  of  the  rate,  or 
on  the  ground  that  it  was  unnecessary,  but  that  compulsory 
church  rates  were  unjust,  and  that  the  vestry  refused  to  make 
any  rate ;  which  amendment  was  carried  by  a  great  majority. 
The  question  was  then  put,  whether  any  other  amendment  was 
proposed,  or  any  other  proposition  as  to  the  amount  of  the  rate, 
and  no  affirmative  answer  was  returned.  Upon  this  one  of  the 
churchwardens  addressed  those  ratepayers  who  were  willbg  to 
obey  the  monition,  that  a  rate  of  25.  should  be  made,  and  one 
was  then  signed  by  the  vicar,  the  two  churchwardens,  and 
others  of  the  ratepayers  present.  The  mover  of  the  amendment 
protested  against  the  irregularity  of  the  churchwardens  attempt- 
ing to  make  a  rate  after  it  had  been  refused  by  the  vestry. 

It  appears  to  me  that  the  majority  who  supported  the  amend- 
ment must  be  understood  as  refusing  to  make  any  rate  whatever, 
and  not  as  objecting  to  the  amount  or  terms  of  the  rate  pro- 
pos$cd ;  and  that  it  was,  therefore,  as  far  as  they  were  concerned, 
quite  unnecessary  again  to  put  the  question  with  regard  to  the 
particular  rate,  and  that  it  would  have  been  merely  futile  to 
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have  done  so.  Indeed,  the  question  was  asked,  whether  anj 
other  rate  was  proposed,  and  no  answer  was  given.  I  also  think, 
that  it  suGBcientlj  appears,  by  reasonable  intendment,  though 
not  precisely  stated,  that  the  rate  was  made  by  all  those  present 
who  were  willing  to  make  a  rate  at  all,  or  at  least  by  a 
majority  of  them,  though  the  whole  might  be,  and  indeed 
were,  a  minority  of  those  present  at  the  vestry ;  in  short,  that 
those  concerned  in  making  the  rate  were  a  minority  as  compared 
with  those  who  refused  to  make  any  rate  at  alL 

It  may  be  considered  as  now  settled  that  there  is  a  l^^ 
obligation  upon  the  parishioners  to  repair  the  body  of  the  pariiL 
church,  and  to  provide  things  necessary  for  the  performance  o:' 
divine  service  therein ;  indeed,  that  is  not  disputed  in  the  pre^en; 
case :  but  there  is  some  difference  of  opinion  as  to  the  l^al  means 
of  fulfilling  that  legal  obligation  where  its  fulfilment  is  resbted. 

It  is  said  that,  although  the  parishioners  are  boond  by  hw  to 
repair  the  church,  and  to  provide  all  things  needful  for  di^ 
service,  and  may,  if  they  please,  do  so  by  means  of  a  rate,  tber 
are  not  obliged  to  take  that  course,  but  may  adopt  any  other 
that  will  suflUce  for  the  purpose.  It  is  not  easy  to  suggest  a 
mode  by  which  the  obligation  to  repair  the  church,  and  pro- 
vide other  things  needful,  can  be  discharged  by  the  parishionefg 
as  a  body,  otherwise  than  by  a  rate.  Benevolent  individual' 
may  voluntarily  undertake  the  whole  chaise,  or  indiTidu:i! 
parishioners  may  agree  to  supply  particular  porlaons  of  tk 
work  amongst  them ;  but  performance  of  such  work  cannot  b^ 
imposed  upon  or  enforced  against  individual  parishioners  by  anj 
order  or  bye-law  made  by  the  vestry.  The  only  practical  mo^lt 
by  which  the  legal  obligation  cast  upon  the  parishioners  as  a  boJj 
can  be  fulfilled  by  them  as  a  body,  is  by  a  rate.  If,  indeed^  tk 
churchwardens,  as  such,  are  possessed  of  goods  belonging  to  tk 
church,  they  may,  by  assent  of  the  parishioners,  dispose  of  sucl 
goods,  and  employ  the  proceeds  for  the  necessary  service  of  th. 
church,  as  was  decided  in  Methold  v.  fVinne.{a)  But  the  mo-i- 
of  disposal  is  only  an  excuse  for  what  would  otherwise  be  a  bread: 
of  duty ;  and  that  case  by  no  means  warrants  the  conclusion  th  : 
the  property  belonging  to  the  church  might  in  the  first  bstan^ 
be  disposed  of  by  the  vestry,  if  they  pleased,  for  the  repair  . ' 
the  church,  though  the  minister  and  churchwardens  should  U 
unwilling. 

I  apprehend,  then,  that  both  from  authority  and  the  practice 
of  ages,  founded,  no  doubt,  upon  necessity,  that  the  only  mod: 
by  which  the  parishioners,  as  a  body,  can  fulfil  the  legal  oblipi- 


(«)  1  RolL  Abridg.  393^  tit  **  Churchwardens.* 
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tion  to  repair  the  church,  is  by  a  rate ;  and  that  the  making 
such  rate  ia  as  much  a  legal  obligation  upon  them  as  that  of  the 
repair  of  the  church.  The  monition,  indeed,  calls  upon  them  in 
terms  to  make  a  rate,  and  the  vestry  is  summoned  for  that  ex- 
press purpose.  What,  then,  is  the  nature  of  that  rate  which  the 
parishioners  are  required  to  make  for  the  reparation  of  the 
church  ? 

The  late  Lord  Chief  Justice,  in  delivering  judgment  in  the 
case  of  Veley  v.  Burder,  which  your  Lordships  will  find  at  p.  49. 
of  the  printed  case  now  before  you,  says :  **  The  case  cited  from 
the  Year  Booh,  44  Ed.  3.  p.  18.,  establishes  the  fact,  that  church 
rates  were  made  by  the  parishioners  at  so  early  a  period  as 
the  year  1370,  and  by  a  plea  therein  contained  of  a  custom 
from  time  immemorial  within  the  particular  parish  to  levy  the 
amount  of  the  rate  on  each  parishioner  by  distress,  necessarily 
carries  back  beyond  the  time  of  legal  memory  the  obligation 
of  the  parishioners  to  make  a  rate  upon  themselves  for  the  re- 
paration of  the  parish  church;  and  such  a  custom  existing 
beyond  the  time  of  legal  memory,  and  extending  over  the  whole 
-ealm,  is  no  other  than  the  Common  Law  of  England."  Such 
\  rate,  or  rather  the  order  for  it,  is  said  in  that  case,  and  also 
)y  Lord  Cohe  in  the  Chamberlain  of  LondotCs  Case  {a),  to  be 
Q  the  nature  of  a  bye- law,  and  for  this  purpose,  as  appears 
rom  the  case  of  Rogers  v.  Davenant  (b\  they  are  a  corporation. 

If,  then,  the  church  be  out  of  repair,  and  there  be  no  church 
iropertj  available,  as  in  Methold  v.  Wtnne,  the  parishioners, 
rho  are  bound  to  repair  it,  can  only  do  so  by  means  of  a  rate, 
y  be  made  pursuant  to  an  order  or  bye-law  of  the  parishioners 
ssembled  in  vestry ;  and  the  power  of  the  parishioners  with 
aspect  to  such  order  or  bye-law  differs  from  the  powers  usually 
osaesaed  by  corporations  ;  the  inhabitants  of  the  parish  cannot 
|r  law  refuse  to  make  an  order  or  bye-law  for  a  rate  when  the 
lurch  is  out  of  repair,  and  a  monition  is  issued  to  compel 
cm  to  repair  it,  and  to  assemble  in  vestry  and  make  a  rate  or 
iTC-law  for  that  purpose.     The  terms  of  the  order  or  bye-law 

to  the  amount,  may,  indeed,  be  within  their  discretion,  but 
\t  the  making  or  refusing  to  make  it  altogether. 
In  the  present  case  the  majority  of  the  inhabitants  refused  to 
•  what  the  law  requires.  The  question  was  not  whether  the 
oposed  rate  or  bye-law  was  proper,  if  any  was  made,  but 
lether  there  should  be  any  at  all ;  and  the  majority  resolved 
^t  there  should  be  none.     What,  then,  is  the  minority  to  do  ? 

rather,  what  are  they  to  do  who  are  willing  to  obey  the  law, 
d  make  a  rate  ? 
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I  cannot  but  think  that  there  is  some  fallacy  in  Ukmg  in  too 
strict  a  sense  the  term  *'  bye^kw/'  as  used  in  speaking  of  tk 
rate  to  be  made  for  the  repair  <^  the  church,  and  applying  to  it 
the  rules  of  law  that  regulate  the  making  of  bye-laws  by  cor- 
porations  in  gcneraL  It  is  said  that  no  bye-law  of  a  oorporatioa 
can  be  made  but  by  a  majority.  No  doubt  that  is  so,  there 
being  no  legal  obligation  upon  the  corporation  to  make  it,  and 
no  breach  of  legal  duty  in  refusing  to  do  so.  Bat  th&«  is  a 
wide  distinction  between  the  making  such  a  bye-law  and  a 
church  rate,  which  it  is  obligatory  on  the  inhabitants  to  make, 
and  contrary  to  law  to  refuse. 

If  the  majority  could  bind  the  whole  they  would  make  tie 
willing  minority  parties  to  their  ill^al  refusal,  and  subject  them 
to  the  legal  consequences  of  such  ref usaL  It  may  be  tbat  tk 
majority  mi^t  not  much  regard  the  illegality  of  the  conse- 
quences ;  but  the  minority  may  be  unwilling  to  act  illegally,  tnd 
may  dread  the  penalty. 

Is  there  any  principle  known  to  our  law  which  can  be  a]^tti 
to  such  a  case,  and  by  the  lud  of  which  the  consequences  of  the 
refusal  of  the  majority  to  act  according  to  law  may  be  aroidvu. 
and  the  monition,  which  it  is  not  disputed  was  I^ally  L»ucd, 
obeyed  f 

The  inhabitants  were  summoned  to  a  vestry  to  perfom  a 

particular   duty  required  of  them  by  legal  authority.    The 

minority  of  those  who  attended  refused  to  perform  that  duty. 

and  their  presence  was  useless ;  it  was  in  effect  the  same  as  i: 

they  had  stated  that  they  would  take  no  part  in  making  a  ratu 

which  was  the  business  for  which  they  were  summoned.    I  ca> 

not  distii^ish,  in  principle,  this  case  from  that  of  a  corptn't 

meeting,  summoned  in  pursuance  of  a  maniamuMf  to  elect « 

'Corporate  officer.     Suppose  that  one  person  is  proposed  to  i^ 

the  office,  and  that  he  is  perfectly  eligible,  but  that  the  majoriiy 

resolves  not  to  elect  anybody,  and  this  without  objecting  to  \l 

person  proposed,  or  bringing  forward  anybody  else;  the  minor/.; 

may  elect  in  such  a  case.    The  case  of  Oldhnow  v.  Waihwrigh*  ^ 

is  an  authority  for  this,  which,  indeed,  has  not  been  questioD.  ^ 

The  vestry  can  hardly  be  called  a  deliberative  assembk  : ' 

the  purpose  of  making  a  rate,  when  the  church  is  out  of  repL'. 

and  they  are  called  upon  by  competent  authority ;  for  they  &': 

bound  by  law  to  make  one.     They  may  be  and  are  deliberad*^. 

as  to  the  amount  of  the  rate,  but  not  as  to  the  making  any. 

It  is  not  denied  that  a  valid  rate  can  only  be  made  by  w 
absolute  majority  of  those  who  are  willing  to  make  a  rate  at  :- 

(a)  Uhi  supra. 
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and  that  a  relative  majority  is  insuflScient.  If  three  different 
amounts  of  rate  had  been  proposed,  that  which  had  the  greatest 
number  of  votes  could  not  have  been  maintained  unless  such 
number  formed  a  majority  of  the  whole  who  voted. 

No  question  of  that  kind,  however,  arises  in  the  present  case. 
The  question  at  the  vestry  was  between  a  rate  of  2^.  and  none 
it  alL  They  who  by  their  votes  refused  all  rate  whatever  did 
that  which  the  law  would  not  allow,  and,  by  the  analogy  of  the 
;ase  of  election  to  corporate  offices,  already  referred  to,  may  be 
x)ndidered  as  virtually  absent,  and  declining  to  co-operate  with 
he  rest  in  that  which  was  required  of  them  by  law. 

Upon  a  review  of  the  various  authorities  and  opinions  which 
laye  been  cited  and  examined  in  this  case  with  so  much  care 
md  learning,  it  seems  to  me  to  be  established,  that  there  is  a 
cgal  obligation  on  the  inhabitants  of  a  parish  to  repair  the 
hurch ;  that  such  obligation  can  only  be  performed  by  means 
if  a  rate  imposed  by  the  inhabitants  in  vestry ;  that  the  in- 
labitants  of  the  parish  are  bound  to  make  the  rate  when  neces- 
ary,  and  they  are  required  to  do  so  by  competent  authority ; 
hat  if  the  majority  of  those  assembled  in  a  vestry  held  for  the 
urpose  of  making  a  rate  refuse  to  make  any  rate  at  all,  though 
be  want  of  repairs  is  admitted,  and  the  amount  of  the  rate 
ot  in  question,  they  are  to  be  considered  as  declining  to  take 
art  in  the  business  for  which  the  vestry  has  assembled,  and  as 
)r  that  purpose  virtually  absent;  and  that,  under  such  cir- 
umstances,  a  majority  of  those  willing  to  obey  the  law,  and  to 
lake  a  rate,  may  make  one,  though  the  whole  of  the  persons 
illing  to  make  such  rate  are  a  minority  as  compared  with  those 
ho  refused  to  make  any  rate  at  aU.  I  therefore  think  that 
ic  rate  in  question  was  good. 

Mr.  Babok  Pabke.  My  Lords,  in  answer  to  the  questions 
roposed  by  your  Lordships  in  this  case,  I  have  to  say  that,  in 
y  opinion,  the  answer  to  the  first  question  should  be  in  the 
lirmative,  and  that  the  second  and  third  questions  should  be 
iswered  in  the  negative. 

Having  given  my  reasons  fully  in  the  Court  of  Exchequer 
hamber  (which  are  set  out  in  the  appendix  to  the  printed 
Be),  I  think  it  is  unnecessary  to  do  more  now  than  to  say, 
at  it  appears  to  me  that  no  rate  is  valid  unless  it  be  made 
1th  the  concurrence  of  the  majority  of  those  actuaUy  present, 
id  that  the  unanimous  concurrence  of  the  majority  is  just  as 
(cessary  as  the  unanimous  concurrence  of  all  in  a  definite  body 
here  the  law  requires  it.  (a) 

(a)  As  the  judgment  delivered  by     Chamber  is  thus  pointedly  referred 
r.  Baron  Parke  in  the  Exchequer     to  by  him  in  the  House  of  Lords 

3b  2 
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On  the  12th  August,  1853,  Lord  Trubo  (who  was  Lord 
Chancellok  at  the  time  of  the  arguments)  moved  the  judg- 
ment of  the  House,  and  in  so  doing  said : — The  case  came  before 


that  jud^ent  may  be  considered  as 
his  opinion  given  to  the  questions 
proposed  to  the  Judges.  It  is  as 
follows :  — 

**This  case  was  argued  at  the 
sittings  after  Trinity  Term  in  the 
year  1848,  and  after  Michaelmas 
Term  1848.  Its  importance  as  well 
as  novelty  made  it  necessary  to  give 
it  the  fullest  consideration,  which  I 
have  done ;  and  I  have  now  to  state 
my  opinion  that  the  judgment  of  the 
Court  of  Queen*s  JSench  is  erro- 
neous. 

^'  Although  the  case  has,  and  not 
unnecessarily,  been  argued  at  great 
length,  the  question  lies  in  a  narrow 
compass.  It  is  whether  a  rate  made, 
under  the  circumstances  stated  in 
the  declaration  in  prohibition,  by  the 
churchwardens  and  some  of  the  in- 
habitants in  vestry  assembled,  is  in- 
valid. These  circumstances  are  stated 
in  the  libel  and  declaration  in  pro- 
hibition ;  and  the  simple  question  to 
which  they  ultimately  give  rbe  seems 
to  me  to  be,  whether  a  rate  made  by 
the  majority  of  those  of  a  vestry 
meeting  duly  assembled,  who  are 
willing  to  do  their  duty,  but  agmnst 
the  will  of  the  majority  of  those 
who  were  actually  present,  is  valid. 
It  appears  that  the  parish  church 
was  in  urgent  want  of  repair;  that 
the  inhabitants  in  vestry  assembled 
had  refused  to  make  a  rate ;  that  in 
order  to  provide  for  the  repairs  of 
the  church,  and  for  finding  neces- 
saries for  the  decent  celebration  of 
divine  service  and  other  legal  ex- 
penses of  churchwardens,  a  monition 
issued  against  them  to  take  the 
proper  steps  for  putting  the  church 
into  repair,  and  providing  those  ne- 
cessaries, by  calling  a  vestry  meeting 
on  a  particular  day  for  the  purpose 
of  making  a  rate  for  those  objects,  and 
commanmng  the  parishioners  to  meet 
at  that  vestry  and  make  a  rate; 
that  there  was  a  meeting  of  the  in- 
habitants on  that  day  in  vestry,  when 
the  monition  was  read ;  that  733Z. 
was  reasonably  required  for  those 
purposes,  which  was  not  disputed  or 
denied;  that  the  defendants  then 
proposed  a  rate  of  2s.  in  the  pound, 
and  that  an  amendment  was  pro- 
posed and  carried  objecting  to  the 
principle  of  compulsory  church  rates, 
and  refusing  to  make  a  rate;   that 


immediately  after  that,  and  dnriie 
the  meeting,  a  question  vts  asked 
whether  any  other  amendment  v» 
proposed  as  to  the  amount  of  tbe 
rat«,  and  that  no  affirmttive  ifisvtr 
bein^  obtained,  nor  any  other  pro- 
position made,  the  defendants,  the 
churchwardens,   and  others  of  tlrt 
rate[)ayers  and  parishioners  then  prf* 
sent  in  vestry  did  make  a  rate  of  2*.  ia 
the  pound,  being  a  reasonable  amooBt 
for  the  pnrpose  of  raising  the  abon 
sum.    The  libel  states  the  rate  to 
have  been  so  made.    And  a  qoesti^ 
occurs  whether  there  is  a  saflkitfit 
allegation  that  the  rate  was  made  bj 
all  or  the  majority  of  those  who  were 
willing  to  do  their  duty  at  theiwet- 
ing,    supposing   that  the  onviiW 
majority   are   to  be  considered  ^ 
having  been    constructively  ab«cj: 
or  consentient.    This  olgectJoD  we 
not    pressed   in   the   argument;  jj 
probably  could  not  have  been  whi 
success ;  as  the  general  rule  isi  that, 
after  sentence,  no  prohilMtion  ou;iS 
to  go  unless  the  want  of  jurisdicti-'C 
appear  on  the  face  of  the  proce*- 
ings.  Com.  Dig.  'Prohibitioo,'(D.) 
And  I  propose,   therefore,  now  n 
aisume  that  the  rate  was  made  1) 
all,  or   the  majori^,  of  those  »>' 
were  willing  to  do  their  dutj,  ^l 
to  confine  myself  to  the  <{wsv*^ 
whether  the  minority  of  the  Tesir;, 
being  all   those  persona  who  wrr- 
willing  to  do  their  duty,  w  the  ui* 
jority  of  them,  were  competent  mwir 
the  circumstances  stated  to  make  i 
rate. 

"  I  must  say  that  I  think  ^^ 
were  not ;  although  at  the  time  ti  • 
I  took  part  in  the  discnsaon  fi  i 
decision  of  the  case  in  ^«^  ^• 
Bwrder^  I  particip^ed  in  the  JvwJ  • 
expressed  by  the  late  lamented  L<v 
Chief  Justice  TmdaL,  and  concerrr: 
with  him  and  the  rest  of  the  Jc«b^ 
in  thinking  that  such  a  ca«  a*  t* 
present  deserved  consideration.  Tb« 
argument  at  the  bar  of  this  Ci«c 
and  subsequent  consideration,  h*^' 
removed  that  doubt. 

"  It  is  now  perfectly  settled  tU 
the  repairs  of  the  church  (»^  ^ 
same  may  be  said  of  the  *«pr*T  * 
necessaries  for  divine  worship)  »-*  • 
duty  which  the  pwishiooen  «^ 
bound  by  the  Common  Lav  of  £^' 
land  to  perform ;  not  a  voluntiir  » 
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their  Lordships  upon  a  writ  of  error  brought  upon  a  judgment 
of  the  Exchequer  Chamber,  affirming  a  judgment  of  the  Court 
of  Queen's  Bench  upon  a  demurrer  to  a  declaration  in  prohibi- 


which  thej  may  decline  at  pleasure ; 
that  the  law  is  ahsolutely  imperative 
upon  them ;  and  that  when  the  fabric 
of  the  church  is  out  of  repair,  the 
parishioners  met  in  vestry  have  to 
consider,  not  whether  they  will  re- 
pair or  not,  but  how  their  obligation 
to  repair  may  most  conveniently  be 
carried  into  effect.     That  is  a  matter 
which  is  to  be  regulated  by  the  will 
of  the  majority,  which  will  bind  the 
rest,  present  or  absent ;  just  as,  in 
the  analogous  cases  of  obligation  on 
the   inhabitants  of  the  parishes  to 
repair  roads,  or  on  those  of  counties 
to  repair   bridges,    before    statutes 
were  passed  enforcing  the  perform- 
ance of  these  duties,  conferred  the 
right  to  make  a  regulation  or  bye  -law ; 
for  otherwise,  as  Lord  Chief  Justice 
Tindal  observed,  the  obligation  could 
never  have  been  carried  into  effect. 
There  is  no  other  mode  by  which  it 
could  be  done;  and  I  cannot  help 
thinking  that,  in  the  judgment  of 
the  Queen's  Bench  in  this  case,  an 
unnecessary  scruple  has  been  intro- 
duced as  to  the  use  of  the  term 
'  bye-law,*  a  term  which  is  used  by 
Lord  Coke  with  respect  to  a  church 
rate,  and  which  is  equally  applicable 
to  an  order  on  the  particular  occa- 
sion, and  limited  to  it  and  to  a  pro- 
spective order  generally  applicable 
to  all  future  cases;  just  as  in  Par- 
liament there  may  be  an  Act  relating 
only  to  a  particular  person  and  occa- 
sion, and  neither  general  nor  pro- 
spective.    The  order  as  to  the  mode 
of   repairing,   though  applicable  to 
the  particular  occasions,  is  as  much 
a  law,  and  obligatory  as  such,  so  far 
as  relates  to  the  individuals  bound 
by  it,  as  if  it  had  provided  for  other 
occasions.    Whether  this  obligation 
vras  originally  personal,  —  a  rehgious 
duty,  which  bound  the  conscience  of 
each  individual,  as  the  learned  Judge 
of  the   Consistory   Court   supposes, 
and  was  therefore  on  that  account 
r>risinally  subject  to  the  exclusive 
jurisdiction  of  the  spiritual  court,  is 
a  matter  we  need  not  inquire  into 
on  the  present  occasion ;  for,  whe- 
ther it  was  so  or  not,  it  is  now  un- 
questionable that  that  Court  alone 
can  enforce  it,  except  where    the 
statute  law  has  interfered,  and  ex- 
pressly or  by  implication  given  to 
the  temporal  Courts  the  power  to 
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enforce  the  making  or  collection 
of  a  rate.  Nor  is  it  necessary  on 
this  occasion  to  inquire  whether  the 
obligation  can  be  performed  by  any 
other  reasonable  means  than  making 
an  eaual  pecuniary  rate  ;  though 
that  IS  undoubtedly  equitable  and 
convenient,  and  so  prevalent,  that, 
generally  speaking,  it  may  be  said 
to  be  the  only  mode,  especially  in 
large  parishes. 

**  But  I  do  not  myself  doubt  that 
any  other  convenient  and  reasonable 
mode  might  be   adopted;   and,  in- 
deed, there  are  instances  of  such  a 
course  being  pursued  in  respect  of 
repairs  and  providing  for  them  other- 
wise than  by  rate,  as  in  the  case  of 
MethM  V.    Winne,      I  propose   to 
leave  this  question  undecided,  and 
to  assume  that  an  equal  pecuniary 
rate   is  the  only  lawful    means  of 
supplying  the  churchwardens  with 
the  means  of  causing  the  repairs  to 
be  made,  which  it  is  their  duty  to 
direct  and  superintend.    It  is  now 
perfectly  established   law  that  the 
parishioners  in  vestry  assembled  can 
alone  make  an  order  for  a  pecuniary 
rate,  and  that  neither  the  church- 
wardens, nor  the  ordinary,  nor  com- 
missioners,  nor  any  other,  without 
the  authority  of  the  parishioners,  can 
rate  or  tax  them  for  the  purpose. 
The  rate,  supposing  a  rate  to  be  the 
only  means  \>y  which  the  money  can 
be  raised,  must,  under  ordinary  cir- 
cumstances, when  all  are  willing  to 
do  their  duty,  be  one  to  which  the 
majority  present  assent.     It  cannot 
be  the  rate  for  which  most  votes  are 
given ;  it  must  be  the  act  of  the  ma- 
jority.    If  in   a  vestry  meeting  of 
twelve,  five  vote  for  one  sort  of  rate, 
four  for  another,  and  three   for  a 
third,  the  first  rate  would  not  be 
valid.    No  trace,  I  believe,  can  be 
found  of  a  bye-law,  or  any  order  of  a 
deliberative,  or,  in  some  sense,  legis- 
lative body  (which  the  parishioners 
in  vestry  assembled  are)  made  mare 
hurgensium.    The  parishioners,  then, 
ought  to  have  assembled  for  the  pur- 
pose of  making  a  rate ;  and,  being  so 
assembled,  ought  to  have  made  it; 
and  it  may  be  considered  that  those 
were  liable  to  ecclesiastical  censures 
who  disregarded  their  duty,  espe- 
cially as  a  monition  issued  fixing  the 
time  and  place,  and  pointing  out  the 
B  3 
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tion*  The  question  raised  by  the  demurrer  was,  whether  tLc 
Court  of  Arches  of  London  was  exceeding  its  juiiadictioB  in 
proceeding  to  enforce  the  payment  of  a  certain  choick  rate  set 
forth  in  the  libel. 

The  libel  was  originally  exhibited  in  the  Confflstoml  tnd 


making  of  the  rate  as  a  duty  to  be 
perfonned.    I  presume  it  is  not  to 
be  doubted  but  that  the  Spiritual 
Court  would  punish  those  who  wholly 
abandoned  their  duty,  and  wilfully 
and  without  excuse  refused  to  concur 
in  making  any  rate,  or  to  adopt  any 
means  to  cause  the  repairs  to  be 
made.    The  conduct  of  the  majority 
on  this  occasion  aflbrds  ample  evi- 
dence of  the  abandonment  of  the 
duty,  such  as  I  suppose  would  against 
them,  warrant  the  infficting  of  such 
censures ;  and  if  the  entire  refusal 
of  any  of  the  parishioners  present  to 
do  their  duty,  puts  them  on  the  foot- 
ing of  absentees,  I  should  be  surely 
justified  in  treating  as  such  those 
who  put  and  concuired  in  the  amend- 
ment.   It  clearly  amounted  to  a  re- 
fusal, not  merely  to  make  the  rate 
proposed,  but  any  rate,  or  in  any 
way  to  contribute  to  the  repair  or 
service  of  the  church.    But  the  real 
question  in  the  case  is,  whether  such 
an  entire  abandonment  of  their  duty 
by  one  or  more  of  the  parishioners 
present  at  a  yestnr  meeting,  puts  the 
person   guUty  of  it  in  uie  predi- 
cament of  an  absent  or  assenting 
party.    As  the  majority  in  this  case 
were  certainly  present,  and  in  fact 
certainly  did  dissent  from  the  pro- 
posed rate,  as  well  as  everr  other,  I 
cannot  treat  them  as  being  in  law  the 
very  opposite, — absent,  or  personally 
present  and  consenting, — unless  I 
nave  some  sufficient  authority  for  so 
holding ;  that  is,  some  decision,  or 
diciOf  or  analogy,  clearly  applicable  to 
such  a  cose.   1  admit  the  great  conve- 
nience that  would  result  from  hold- 
ing that  in  this,  and  in  all  cases  where 
the  act  to  be  done  is  to  be  that  of  the 
majority  of  any  number  of  persons 
assembled  to  perform  a  duty,  the  act 
of  the  mnjority  of  those  who  were 
willing  to  obey  the  law  should  be 
sufficient,  and  that  all  who  refused 
to  concur  should  be  deemed  to  be 
absent ;  and  the  convenience  of  such 
a  rule  would  add  to  the  weight  of 
any  authority  produced  in  support 
of  it.     But  the  mere  convenience  of 
a  rule  is  not  of  itself  a  sufficient 
reason  for  holding  that  it  is  the  law. 
Tliere  would  be  no  occasion  for  such 
a  rule,  when  the  sanctions  established 
by  the  law  to  secure  the  performance 


of  the  duty  were  suffident  for  tint 

purpose,  as  they  unqaestioBabIj*i^' 

in  ancient  times ;  and  if  the  role  i  i 

not  then  exist  as  a  part  of  tk  Uv, 

it  cannot  become  so  by  resiOD  d 

these   sanctions    proving,  from  tK 

alteration  of  habits  and  opiiuoDs, « 

the  difficulty  of  enforcinf  them,  l^ 

efTective,  or  even  whoUy  ioopeii- 

tive.  It  is  the  proTince  of  the  li^i>> 

lature,  not  the  Judges,  to  snp pit  i 

remedy.    Is  there  any  aatbontr  k 

the  position,  tiiat  the  will  of  tb^  lu* 

jority  of  a  deliberative  or  k^iiro 

assembly  is  legally  expressed  by  i^i 

majority  of  those  present  w^  t^ 

willing  to  do  their  duty?    Cem^^^ 

it  is  not  the  case  where  there  is  i 

body  consbting  of  a  certua  xnun\<e*. 

the  concurrence  of  all  <^  wbim  .* 

required.    If  some  of  a  oommoB  jltt 

were  to  decline  to  take  a  part  in  ^^-^ 

decision,  declano^  that  they  thooc^t 

such  a  mode  of  aaministerin?  ju>tKt 

unreasonable,  the  verdict  of  i&sthiB 

twelve  could  not  be  valid.    If  tt. 

body  is  indefinite,  and  the  coocu:* 

rence  of  a  majority  required,  is  :\< 

rule  different  f    There  is  no  decii-i 

case  to  that  effects     The  case   ' 

Oaudem  v.  Sdb^  b  the  only  one  • ' 

which  I  am  aware  that  can  be  ^^' 

duced.    That  case  has  been  mu. 

commented  upon  in  the  Eedesiasr^:^ 

Court  in  this  case,  and  that  of  1>^ 

V.  Bwrder,    Two  reports  of  it  art  i: 

Mr.  Johnson's    Bramtree    Case.    I 

concur  with  the  learned  Judge  -' 

the  Consistory  Court,  that  the  j-  ^' 

which  the  Dean  of  the  Arches,  >-' 

W,   Wywu^  decided  waa,  that  - 

churchwarden  of  his  own  autii  r :  • 

has  the  power  to  make  a  rate  i.*  ' 

the  refusal  of  the  vestry  to  ir.* 

one,  and  not  that  he  could  nia^   ' 

with  the  concurrence  of  a  minrr :; 

being  the  majority  of  those  who  i' 

willing  to  act  And  this  decision  Kw-; 

now  l^  considered  as  being  civ-' 

against  law.     The  case,  tbereforc.  - 

no  authority  upon  the   point  i 

under  consideration ;  nor  are  ti^r 

any  dicta  of  Judges  or  text  wr*: : 

in  favour  of  the  position. 

"The  only  other  autbority  ra- 
tioned, and  that  on  which  the  \c. 
cipal  reliance  is  placed,  is  the  ** - 
logy  of  a  meeting  of  a   cprp»y 
b<Hiy,  or  part  of  it,  to  make  an  v'  - 
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Episcopal  Court  of  Londoni  by  the  churchwardens  of  Brain^ 
tree;  and  the  libel  prayed  that  the  plaintiff  in  prohibition  might 
be  condemned  to  pay  a  certain  sum  assessed  upon  him  by  an 


tion,  in  which  those  vrho  decline  to 
vote,  or  vote  for  an  unqualified  can- 
didate, are  said  virtually  to  acquiesce 
in  the  election  made  oy  those  who 
voted  for  a  qualified  candidate.  Old-' 
know  V.  Wainwright.    But  this,  in 
truth,  is  not  a  correct  legal  descrip- 
tion of  the  principle  which  renders 
such  an  election  valid ;  it  is  only  an 
illustration  of  the  effect  of  such  con- 
duct in  that  particular  case.      In 
coses  of  elections  (unless  the  charter 
otherwise  specify),  the  rule  is  that 
the  qualified  member  who  has  the 
roost  votes  of  the  persons,  be  the 
number  what  it  may,  of  the  electing 
l)ody,  and  whether  it  constitute  the 
majority  of  the  meeting  or  not,  is 
the  person   duly  elected.     To  say 
that  by  voting  for  an  unqualified 
person,  or  for  another,  the  voter  ac- 
rjuiesces  in  the  election  of  the  officer 
actually  elected,  is,  in  truth,  a  mere 
figurative   and  superfluous  expres- 
bion,  not  a  lesdl  principle.    But  the 
aiaking  of  a  bye-law  is  a  legislative 
(unction,  and  that  only  is  law  which 
the  actual  majority  make  such,  and 
>ke  minority  cannot  make  the  law. 
The  case,  then,  of  a  corporate  meet- 
iig  for  election  purposes  is  not  ana- 
a;,'Ous,  and  no  other  can,  I  believe, 
Mi  brought  forward. 

**  The  case  of  Rogers  v.  Davenant, 
n  which  it  is  laid  down  as  law  that 
he  majority  who  refuse  a  rate  may 
>e  excommunicated,  affords  a  very 
trong  argument  that  there  was  no 
>ower  in  the  minority  to  make  a 
alid  rate.  For  if  there  was,  their 
efusal  v^as  merely  nugatory,  and 
•'hy  should  it  be  punished  at  all  P 
concur  entirely  in  my  brother 
folfes  observations  on  this  head. 
"  Had  there,  indeed,  been  any  well- 
nnsidered  case,  in  which  it  bad  been 
ecided  that  on  a  mandamus  to  a  set 
f  l)orsons  to  do  an  act  required  by 
iw  to  be  done  by  all,  or  by  a  ma« 
>rity  present  at  a  meeting,  a  part  in 
DC  case,  or  the  minority  m  the 
I  her,  could,  on  the  refusal  of  the 
thers,  or  the  majority,  do  it,  so  as  to 
Like  it  equally  legal  and  binding  as 
made  by  the  majority,  I  should 
ive  considered  such  an  authority 
i  affording  a  complete  analogy; 
\i\  probably,  considering  the  con- 
:uience  of  the  principle,  might  hold 


myself  warranted  to  act  upon  it. 
But  I  am  not  aware  that  tnere  is 
any  such  case,  and  it  certainly  would 
have  been  discovered  by  the  in- 
dustry of  the  Judges  or  counsel,  if 
there  had  been  such  a  case.  On  the 
other  hand,  there  is  a  recent  autho- 
rity bearing  on  this  question,  though 
certainly  not  conclusive,  but  de- 
serving of  notice,  as  it  shows  an  in- 
stance of  persons  actually  present 
who  are  considered  as  not  being  con- 
structively absent.  It  is  the  case  In 
re  the  Ratepayers  of  Eynsham  Pa^ 
rish»(a)  llie  WatchiDg  and  Lighting 
Act,  3  &  4  Will.  4.  c.  90.,  provides 
that  if  a  majority  of  ratepayers,  con- 
sisting of  two  thirds  pfresent  at  a 
meeting,  determine  that  the  provi- 
sions of  the  Act  should  be  adopted, 
they  should  thenceforth  be  adopted. 
Thirty-seven  met ;  twenty  voted  for 
the  adoption,  the  remainder  gave  no 
votes.  And  the  Court  of  Queen*s 
Bench  (consisting  of  Patteson  J.  and 
JErle  J.)  held  that  the  seventeen 
were  present,  and,  consequently, 
there  was  no  majority  consisting  of 
two  thirds  of  those  persons  present. 
Patteson  J.  distinguished  the  present 
case  from  that,  by  saying  that  in 
this  there  was  no  statute  Taw  which 
required  a  specific  number  to  vali- 
date the  act.  But  I  cannot  consider 
that  distinction  as  satisfactory.  Here 
the  Common  Law,  which  is  as  obli- 
gatorv  as  the  Statute  Law,  requires 
a  majority  of  those  present  to  con- 
cur ;  and  if  the  remainder,  who  did' 
not  vote,  but  were  corporally  pre- 
sent, were  present  in  that  case,  where 
a  majority,  being  two  thirds,  were 
required,  it  is  impossible  to  say  they 
were  not  present  where  a  majority, 
though  less  than  two  thirds,  were 
required.  There  is,  indeed,  another 
distinction  between  the  cases,  that 
in  this  case  a  duty  was  imposed  on 
all  present  to  make  some  rate,  or,  at 
all  events,  some  provision  for  re- 
pairing the  church:  in  that,  there 
was  no  duty  to  adopt  the  Act  of 
Parliament;  it  was  ^uite  optional. 
But  I  think  this  distmction  makes 
no  difference  ;  for  there  was  no  duty 
in  this  case  to  vote  for  the  particular 
rate  i)roposed,  tliough  there  was  a  duty 
to  vote  for  some  rate ;  and  if  there 
had  been,  though  the  violation  of 
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alleged  church  rate  made  by  the  vestry  of  that  parish.  The 
admission  of  the  libel  was  opposed  on  the  ground  that  the 
alleged  church  rate  had  not  been  made  by  a  competoit  satho- 
rity ;  that  is,  that  it  had  not  been  made  by  a  majority  of  the 
inhabitants  of  the  parish  duly  assembled  in  vestry,  and  that 
therefore  the  Court  had  no  authority  to  enforce  the  payment 

The  Judge  of  the  Consistorial  Court  held  the  rate  to  be 
invalid,  and  refused  to  admit  the  libel. 

Against  that  decision  the  churchwardens  appealed  to  the 
Court  of  Arches ;  and  the  Judge  of  that  Court  held  the  rate  to 
be  valid,  and  reversed  the  previous  decision,  and  adnutted  the 
libel  to  proof. 

The  plaintiff  thereupon  applied  to  the  Court  of  Queens 
Bench  for  a  writ  of  prohibition ;  and,  after  discussion,  the  pbin- 
tiff  was  directed  to  declare  in  prohibition,  which  he  did,  uhI 
the  defendant  demurred  to  the  declaration. 

After  argument  of  the  demurrer,  the  Court  held  the  rate  to 
be  valid,  and  gave  judgment  for  the  defendant.  A  writ  of 
error  was  then  brought  in  the  Court  of  Exchequer  Chamber, 
and  that  Court  affirmed  the  judgment ;  whereupon  the  pbdntJf 
brought  his  writ  of  error  in  Parliament,  now  standing  for  the 
judgment  of  this  House. 

As  the  case  might  depend  upon  the  construction  of  the  libel 
in  regard  to  the  persons  by  whom  the  rate  in  question  vas 
made,  it  was  essential  that  the  contents  and  effect  of  the  libel 
should  be  accurately  presented  to  the  attention  of  the  House. 

The  declaration  in  prohibition  set  forth  the  libel,  from  which 
it  appeared  that  a  prohibition  had  been  granted  to  stay  proceed- 
ings in  the  Ecclesiastical  Court,  which  had  been  adopted  to 
enforce  the  payment  of  a  church  rate  made  by  the  church- 
wardens in  1841 ;  that  a  monition  had  been  afterwards  issued, 
at  the  instance  of  the  vicar,  commanding  the  churchwardens  t* 
summon  a  vestry,  and  commanding  the  inhabitants^  when  ar- 
sembled,  to  make  a  rate  for  the  necessary  repairs  of  the  church : 
that  a  vestry  was  accordingly  duly  summoned  and  held  on  the 
15th  July,  1841,  for  the  purpose  of  making  a  church  rate: 
that  at  such  vestry  the  churchwardens  produced  surveys  a&i 
estimates,  showing  the  amount  necessary  to  be  raised  by  a  rate 


the  dutj  would  render  the  partj 
guilty  of  such  violation  subject  to 
punishment,  still,  it  does  not  follow 
that  the  persons  so  guilty,  could  be 
considered  as  absent  or  consenting. 
In  the  absence,  therefore,  of  any 
authority  or  analogy  satisfactory  to 
my  mind,  I  feel  myself  compelled  to 
say  that  no  rate  is  valid  imless  it  be 


s>* 


made  with  the  concurrence  of  t> 
majority  of  those  actuallj  preset* 
and  the  unanimous  ctmcmreate  i 
the  majority  is,  in  my  o|^iuob,  js 
as  necessary  as  the  unanimous  err 
currence  of  all  in  a  definite  bod^ 
where  the  law  requires  it. 

"I  think,  therefore,  that  tlie  js^ 
ment  ought  to  be  reversed.** 
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to  repair  the  church,  and  proYide  for  the  celebration  of  public 
worship ;  and  that  the  vicar  having  then  taken  the  chair,  the 
churchwardens  proposed  that  a  rate  of  2«.  in  the  pound  should 
be  made ;  whereupon  an  amendment  was  moved  and  carried  by 
a  great  majority,  to  the  effect,  that  for  certain  irrelevant  reasons 
the  vestry  should  refase  to  make  a  rate. 

My  Lords,  the  reasons  referred  to  which  were  assigned  in 
the  amendment  so  moved  were  to  this  effect.  [His  Lordship  here 
stated  the  terms  of  the  amendment.  (See«p.  952.)  He  then  con- 
tinued.] The  libel  then  proceeds  to  state  that  after  such  amend- 
ment was  carried,  and  the  rate  refused,  and  no  affirmative 
answer  returned  to  the  question  whether  there  was  any  other 
proposition  as  to  the  amount  of  the  rate,  the  churchwardens  and 
others  of  the  ratepayers  and  parishioners  then  present  did,  in  obe- 
dience  to  the  monitUm,  rate  and  tax  the  inhabitants  and  parishioners 
liable  to  contribute  to  a  church  rate,  &c.  the  several  sums  of 
money  mentioned  in  the  rate ;  being  an  assessment  of  2s.  in  the 
pound  on  the  annual  value  of  the  rateable  property  ;  and  that 
a  rate  of  2«.  in  the  pound  was  then  produced,  made,  and  signed 
by  the  vicar  and  churchwardens  and  other  of  the  parishioners 
and  ratepayers  there  present.  The  libel  then  sets  forth  the  de- 
fendant's liability,  assessment,  and  nonpayment,  and  prays  that 
he  might  be  condemned  to  pay  the  sum  assessed  upon  him,  and 
the  costs.  It  then  states  that  the  proponent  produced  the  rate 
in  question,  and  deposited  the  same  in  the  registry  of  the 
Court. 

My  Lords,  the  libel  then  contains  the  following  passage. 
[His  Lordship  read  the  exhibit  or  minute  of  the  proceedings 
of  the  vestry  of  the  15th  July,  1841.  (See  p.  952.)]  Such  were 
the  material  parts  of  the  libel. 

My  Lords,  the  case  was  ably  argued  at  the  bar;  and  after  the 
argument,  your  Lordships  were  pleased  to  put  the  following 
questions  to  the  Judges  who  had  attended  during  the  argu- 
ments. 

First.  Did  the  present  record  show  the  rate  sought  to  be 
enforced  to  be  an  invalid  rate  ? 

Second.  Did  such  rate  appear  to  be  a  valid  rate? 

Third.  Did  prohibition  lie  against  the  enforcement  of  the 
said  rate  in  the  circumstances  apparent  on  the  record  ? 

In  answer  to  your  Lordships*  questions,  four  of  the  learned 
Judges,  Mr.  Justice  Coleridge^  Mr.  Justice  Maule,  Mr.  Justice 
IVightman^  and  Mr.  Baron  Platt^  have  expressed  their  opinions 
to  be,  that  the  libel  set  forth  a  valid  rate. 

Mr.  Justice  Talfourd  expressed  an  opinion  that  the  rate  set 
forth  did  not  appear  to  be  an  invalid  rate,  nor  did  it  appear  to  be 
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a  vab'd  rate;   asd  that  the  writ  of  probibition  ought  not  to 
go,  inasmuch  as  the  application  for  it  was  made  after  seDtence. 

Other  five  of  the  learned  Judges,  Mr.  Baron  Parkt,  llr. 
Justice  JErle,  Mr.  Justice  IVtlliams,  Mr.  Justice  Crampion,  and 
Mr.  Baron  Martin,  stated  their  opinions  to  be,  that  the  nte  set 
forth  in  the  libel  appeared  to  be  an  invalid  rate. 

Upon  referring  to  the  opinions  which  have  been  delivered  Ij 
the  respective  Judges,  it  will  be  seen  that  the  Judges  vt 
unanimously  of  opinion  that  a  valid  church  rate  can  odIt  bo 
made  hj  an  actual  or  canstructioe  majority  of  the  parishioners 
in  vestry  assembled. 

Secondly.  That  if  it  appears  upon  the  face  of  the  Ubd  tkt 
it  was  not  so  made,  prohibition  ought  to  be  granted. 

Thirdly.  The  great  majority  of  the  Judges  are  of  opnha 
that  prohibition  ought  to  be  granted,  unless  it  appears  affinn- 
atively  that  it  was  so  made ;  but  some  of  the  Judges  are  of 
opinion  that  prohibition  ought  not  to  go,  unless  it  appears  af- 
firmatively not  to  have  been  so  made ;  and  those  Judges  found 
their  opinion  upon  the  assumption  that  sentence  had  been  pro- 
nounced in  the  Court  below,  before  the  prohibition  was  moved 
for;  and,  therefore,  according  to  the  rule  which  prevails  in 
regard  to  prohibition  moved  after  sentence,  prohibition  oogitt 
not  to  be  granted  unless  the  want  of  jurisdiction  appears  af- 
firmatively upon  the  face  of  the  libel :  in  other  words,  unless  it 
appears  to  have  been  made  by  an  incompetent  authoritj. 

It  ia  obvious,  therefore,  that  it  is  necessary  to  ascertain  vbt 
is  the  correct  import  of  the  libel  in  regard  to  the  persons  hf 
whom  the  rate  was  made.  The  libel,  after  setting  forth  the 
proceedings  of  the  vestry  up  to  and  including  the  carrying  vi 
the  amendment  by  which  the  vestry  refused  to  make  a  rate. 
proceeds  in  the  following  manner:  —  "  That  the  majority  of  the 
vestry  having  refused  to  furnish  the  necessary  funds,  the 
churchwardens  and  others  of  the  ratepayers  and  parishioners 
then  present  in  vestry,  did,  in  obedience  to  the  monition  at  the 
vestry  and  while  the  parishioners  so  continued,  rate  and  tai  tht 
inhabitants  and  parishioners  liable  to  contribute  for  and  towaitk 
&c,  the  several  sums  of  money  mentioned  in  the  rate,  bcin: 
a  rate  of  2s,  in  the  pound  on  the  annual  value  of,  &c.;  and  th.i:. 
accordingly,  a  rate  of  2«.  in  the  pound  was  then  and  then 
produced,  made,  and  signed  by  the  vicar,  churchwardens,  ai^'^ 
others  of  the  parishioners  then  present."  The  libel  then  sets  cot 
the  rate  deposited  in  Court.  [His  Lordship  here  read  V-'" 
formal  heading  or  title  of  the  rate,  and  referred  to  the  names 
&c.,  of  the  parishioners  assessed,  and  the  other  statements  Ik:-  r^ 
inentioned.]   Ilis  Lordship  then  said, — Very  different  cwistni:* 
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tions  have  been  put  upon  these  statemetits  iti  the  libel  In  i^cfgard 
to  the  persons  bj  whom  the  rate  was  made.  The  Judge  of 
the  Consistory  Court  held  the  libel  to  import  that  the  rate  was 
made  according  to  its  title ;  that  is,  by  the  churchwardens  and 
the  eighteen  parishioners  who  signed  the  rate.  The  Dean  of 
the  Arches  construed  the  libel  to  mean,  that  the  rate  had  been 
made  by  the  churchwardens.  The  majority  of  the  Judges  in- 
ferred that  the  rate  had  been  made  by  the  minority  of  those 
who  acted  against  the  amendment,  or  the  majority  of  such 
minority.  Mr.  Justice  Talfourd  held  that  the  libel  did  not 
furnish  the  means  of  determining  by  whom  the  rate  was  made. 

The  ali^tion  in  the  libel,  that  the  rate  was  made  and  signed 
by  the  vicar,  churchwardens,  and  others  of  the  parishioners  and 
ratepayers  then  present,  is  very  general.  The  entry  of  the  prOr 
ceedings  is  somewhat  less  general,  as  that  states  that  the  church^ 
warden,  addressing  himself  to  the  ratepayers  who  were  willing 
to  obey  the  monition,  proposed  that  the  rate  should  be  made  by 
them;  and  that  the  rate  was  produced  and  signed  by  the  vicar, 
the  two  churchwardens,  and  several  ratepayers  present.  The 
rate  itself  is  definite,  as  the  heading  or  title  to  it  states  that  the 
rate  was  made  by  the  churchwardens  and  eighteen  parishioners, 
who  signed  the  rate.  The  rate  itself,  thus  expressly  declaring 
by  whom  it  was  made,  would  appear  to  be  the  best  evidence 
upon  the  subject,  that  being  expressly  referred  to  in  the  libel, 
and  prayed  to  be  accepted  as  the  proof  of  the  allegation  in  the 
libel.  The  construction  of  the  Judges  would  seem  to  bo 
founded  more  upon  the  language  of  the  allegation  in  the  libel 
than  upon  the  proof  referred  to ;  and  it  certainly  is  a  strong 
construction,  when  the  rate  upon  its  face  states  it  to  have  been 
made  by  the  churchwardens  and  eighteen  parishioners,  who 
signed  it,  to  hold  that  that  imports  the  rate  to  have  been  made 
by  the  minority  of  the  vestry.  Neither  does  the  entry  of  the 
proceedings  seem  very  consistent  with  such  construction ;  inas- 
mach  as  that  states  the  rate  to  be  made  by  the  vicar,  the  two 
churchwardens,  and  several  ratepayers  present,  and  they  not 
described  as  constituting  the  body  of  ratepayers  willing  to  obey 
the  roouition.  The  entire  absence  of  any  statement  importing 
that  the  negative  of  the  proposed  rate  was  put  in  any  form,  or  to 
any  portion  or  section  of  the  vestry,  however  composed,  is. 
material. 

The  argument  urged  at  the  bar,  and  adopted  by  some  of  the 
Judges  in  support  of  the  construction  that  the  rate  was  made 
with  the  unanimous  concurrence  of  the  minority  who  voted 
against  the  amendment,  has  been  mainly  founded  upon  the  as- 
sumption that  all  thp  details  by  which  the  amount. of  .the.  rate. 
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woald  be  r^alated  had  been  assented  to  hy  the  vestry,  and 
that,  therefore,  the  amonnt  of  the  rate  followed  as  of  coarse; 
and  that  the  only  question  the  vestry  had  to  conrider  was,  nte 
or  no  rate« 

The  details  by  which  the  amount  of  the  rate  required  would  be 
governed  were,  the  extent  of  the  repair  required  for  the  church, 
the  necessary  cost  of  such  repair,  the  number  of  persons  vho 
ought  to  be  omitted  from  the  rate  by  reason  of  poverty,  the 
amount  necessary  to  defray  the  expenses  incident  to  public 
worship,  and  whether  the  required  amount  should  be  raised  by 
one  or  more  rates. 

The  only  statement  contained  in  the  libel  as  to  theae  detaik 
is,  that  a  survey  and  estimate  respecting  the  repair  required  bv 
the  church,  and  the  necessary  coat  of  the  repsur,  and  an  estimate 
of  the  incidental  expenses,  was  produced,  and  that  a  number  of 
persons,  whose  rates  would  amount  to  1000 Jl,  were  omitted  from 
the  rate  by  reason  of  their  poverty.  But  not  a  word  is  to  be 
found  importing  that  any  of  the  documents  were  read,  or  dat 
the  contents  were  stated,  or  that  they  were  the  subject  of  atten- 
tion by  the  vestry  or  any  one  parishioner,  o^  that  a  sentence 
was  uttered  concerning  them. 

From  the  single  statement  that  these  documents  were  pro- 
duced, the  unanimous  assent  of  this  otherwise  discordant  vestry 
is  assumed  to  details  so  open  to  question  and  difference  of  opimon, 
and  this  assumption  is  the  foundation  for  some  of  the  most  im- 
portant arguments  in  support  of  the  rate ;  and  the  assumpticoi 
is  made  without  adverting  in  the  slightest  degree  to  many  cir- 
cumstances which  strongly  repel  the  inference  that  the  absaice 
of  objection  to  those  details,  or  remarks  upon  them^  oogbt  to  be 
referred  to  an  acquiescence  in  them  by  the  entire  vestry. 

Remembering  that  it  appears  upon  the  record  that  a  rate  ws? 
refused  by  the  vestry  in  1837,  and  remembering  also  the  irritat- 
ing and  expensive  litigation  which  had  since  prevailed  in  thi^ 
parish  respecting  the  power  by  which  a  church  rate  could  be 
made,  it  is  obvious  that  the  parishioners  came  to  the  vestry  m 
anticipation  of  a  severe  conflict  upon  that  question,  and  it  io^ 
not  appear  that  a  word  was  said  upon  any  other  subject.  Thst 
question  appears  to  have  been  the  exclusive  and  absorbing  subject 
of  attention.  And  yet  the  validity  of  the  rate  is  supported  u]^ 
the  footing  of  its  having  been  made  by  the  whole  minority  who 
voted  against  the  amendment,  upon  the  ground  of  an  assumed 
acquiescence  in  the  details,  which  do  not  appear  to  have  beea 
the  subject  of  attention  or  remark. 

It  is  quite  apparent  that  the  vestry  was  assembled  with  tk 
express  view  of  raising  the  question^  whether  any  portion  of  tk 
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vestry  could^  in  opposition  to  the  majority»  make  a  valid  church 
rate.  And,  therefore^  the  admitted  uncertainty  of  the  libel  re- 
lating to  the  manner  of  making  the  rate  is  remarkable,  and  can 
scarcely  be  referred  to  negligence  or  inadvertence.  Nothing 
could  have  been  more  simple  than  a  statement  that  the  rate 
had  been  adopted  by  a  vote  of  the  minority,  who  were  willing 
to  concur  in  making  a  rate,  if  the  fact  had  warranted  so  plain  a 
statement ;  and  the  rate  itself  would,  no  doubt,  have  testified  to 
its  being  made  by  the  whole  minority,  if  such  had  been  the  fact. 
Whereas,  as  before  stated,  the  memorandum  upon  the  rate  shows 
it  to  have  been  made  by  the  eighteen  parishioners  who  signed  it 
at  the  time,  and  the  churchwardens. 

The  uncertainty  in  regard  to  the  persons  by  whom  the  rate 
was  made  is  to  be  much  regretted ;  because,  in  the  event  of  the 
judgment  being  affirmed,  it  is  calculated,  in  connection  with  the 
opinion  of  the  Judges,  to  continue  the  parish  involved  in  litiga* 
tion.  The  construction  upon  which  the  Judges  have  founded 
their  opinion  of  the  validity  of  the  rate  being  that  it  was  made 
by  the  minority,  or  a  majority  of  it,  it  follows,  that  in  the  event  of 
the  cause  below  proceeding,  and  the  evidence  establishing  that  the 
rate  was  not  made  according  to  the  construction  of  the  Judge  of 
the  Consistory  Court,  or  that  of  the  Dean  of  the  Arches,  the 
opinion  of  the  Judges  will  be  an  authority  in  favour  of  the 
plaintiflTs  right  to  a  prohibition  against  enforcing  a  rate  so 
made.  In  my  opinion^  the  result  of  the  evidence  referred  to  in 
the  libel  shows  that  the  rate  was  made  according  to  the  state- 
ment in  the  heading  or  title  of  the  rate  itself,  —  that  is,  by  the 
vicar,  the  churchwardens,  and  eighteen  parishioners  who  signed 
it,  and  that  it  never  was  put  to  the  vote  of  any  portion  or 
selection  of  the  vestry  whatever ;  and  that  no  opportunity  what- 
ever was  offered  to  any  one  to  express  a  negative  of  such  a  rate. 

Regard  being  had  to  the  established  rule  of  law,  that  no  ratc^ 
t'lx,  or  pecuniary  burden  can  be  enforced,  unless  the  legal  autho- 
rity to  make  such  rate,  or  impose  such  burden,  is  clearly  shown, 
it  may  excite  surprise  that  this  admitted  uncertainty  of  the 
authority  by  which  the  rate  was  made  has  not  created  more  dif- 
ficulty in  affirming  its  validity.  Supposing  the  libel  does  not 
show  a  rate  made  by  the  majority  of  the  vestry,  actual  or  con- 
structive, according  to  the  opinion  of  the  great  majority  of  the 
Judge?,  it  is  invalid,  and  the  Court  below  ought  to  be  prohibited 
rom  proceeding  to  enforce  the  payment. 

There  are  some  preliminary  points  which  seem  to  call  for 
observation  before  I  submit  the  view  I  entertain  upon  the  lead* 
ing  questions  of  the  case.  I  would  notice,  first,  that  the  Eccle- 
siastical Court  is  one  which  is  bound  to  show  jurisdiction  upon 
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the  fiice  of  its  proceedings,  except  that  a  party,  wlio  dball  hate 
acquiesced  in  the  jorisdictioD,  and  been  content  to  rely  for  soc- 
oess  upon  the  merits,  is  not  allowed,  after  an  adverse  dedsoa 
upon  the  merits,  to  moye  for  prohibition,  unless  tbey  show  an 
absence  of  jurisdiction  upon  the  fiuse  of  the  proceedings* 

In  Bacon^s  Abridgmeni,  tit.  '*  Courts,"  D.  p.  392.,  it  is  said : 
— **  That  the  Ecclesiastical  Court  is  an  inferior  Court,  sabject 
to  the  control  of  the  King's  Temporal  Courts,  when  it  ezoeedb 
its  jurisdiction ;  and  is  bound  and  circumscribed  by  certain  lavs 
and  stated  rules,  to  which,  in  all  their  pleadings  and  jndidal  de- 
terminations, they  must  square  themsdyes."  Again,  D.4.  pi  4. 
p.  396.,  it  is  said : — *^  Inferior  Courts  are  bounded  in  their 
original  creation  to  causes  within  such  limited  jurisdiction;  hence 
it  is  necessary  for  them  to  set  forth  their  authority :  for,  as  hath 
been  clearly  observed,  nothing  shall  be  intended  within  tk 
jurisdiction  of  an  inferior  Court  but  what  is  expressly  alleged 
to  be  so." 

In  the  notes  to  the  case  of  Peacoche  y*  Bell  (a),  it  is  stated 
with  reference  to  this  point,  that  "  In  actions  in  inferior  Courts 
it  is  necessary  that  every  part  of  that  which  is  the  gist  and 
substance  of  the  action  should  appear  to  be  within  their 
juriBdiction.** 

Whether  jurisdiction  is  shown  upon  the  libel  in  this  case  de- 
pends upon  the  question,  whether  the  rate  is  shown  to  be  a  valid 
rate ;  in  other  words,  whether  it  appears  to  have  been  made  by 
a  majority  of  the  vestry  legally  constituted. 

Further,  in  consequence  of  the  remarks  of  some  of  the 
Judges,  it  is  material  to  observe  that  the  authorities  show  that 
by  the  law  and  practice  of  the  Ecclesiastical  Courts  every  Ubel 
or  allegation  must  set  forth,  not  only  averments,  but  fiicts, 
which,  if  proved,  will  entitle  the  party  to  the  relief  sought  for. 
The  libel  in  this  case  had  been  rejected  by  the  experienced 
Judge  of  the  Consistory  Court,  upon  the  ground  that  the  libel 
showed  that  the  rate  had  been  made  by  the  churchwardens  and 
eighteen  parishioners  who  signed,  and  not  by  the  majority  of 
the  vestry,  and  that  therefore  it  showed  an  invalid  rate  c£ 
which  the  Court  had  no  jurisdiction  to  enforce  the  payment. 
Upon  appeal  the  Dean  of  the  Arches  reversed  this  deciaioa,  and 
admitted  the  Ubel  to  proof  upon  the  ground  that  the  libel  im- 
ported that  the  rate  had  been  made  by  the  churchwardens,  and 
that  under  the  circumstances  which  had  occurred  the  church- 
wardens were  legally  competent  to  make  a  rate. 

The  law  is  very  clearly  stated  regarding  what  is  requisite  in  the 


(a)  1  Wm.  Saund.  74.  a.  note  1. 
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pleadings  in  the  Eccleeiastical  Court  hj  Sir  John  Mchol,  m  the 
case  of  Montefiore  y.  M<mt^ore{a)y  and  was  adopted  and  acted 
upon  by  Dr.  LuMngton  in  Neeld  v.  Neeld.  (ft) 

The  case  of  Montefiore  y.  Montefiore  arose  upon  a  question  of 
the  admissibility  of  the  allegation  propounding  a  will,  and  the 
learned  Judge  expressed  himself  to  the  following  effect : — *^  The 
cause  must  proceed :  indeed,  should  the  Court  admit  the  allega- 
tion in  order  to  this  being  proved,  as  it  only  assumes  an  allega- 
tion to  be  true  for  the  purpose  of  determining  whether  it  be 
admissible,  its  final  avail  and  eiEcacy  in  the  cause  obviously 
depends  upon  whether  and  to  what  extent  the  allegation  is 
proved  after  being  so  admitted.     In  assuming,  however,   an 
allegation  to  be  true  for  the  purpose  of  determining  its  admissi- 
bility, the  Court  only  assumes  to  be  true  those  facts  pleaded  in 
it  capable  of  satisfactory  proof,  and  not  by  any  means  all  the 
several  averments  which  may  stand  in  the  allegation,  which  in 
effect  are  mere  inferences  deduced  somehow  or  other  from  those 
facts.     The  averments  in  a  plea  are  to  be  taken  for  true  so  far 
only  as  the  facts  pleaded  justify  inference  to  the  effect  of  those 
averments,  which,  whether  they  do  at  all,  and  if  so  to  what 
extent,  it  is  for  the  Court  to  determine.     For  instance,  in  this 
sort  of  allegation  '  intention '  on  the  testator's  part  to  do  so  and 
so    is  always  averred,  but  such  averment  goes  for  nothing; 
only,  the  Court  can  infer  that  the  testator's  intention  was  as 
averred  from  the  facts  pleaded.     So  where  again  in  a  plea  of 
the  same  description,  the  testator's  *  capacity^  at  the  time  of 
doing  the  testamentary  act  is  averred,  as  it  always  is,  the  truth 
of  that  averment  is  only  assumed  by  the  Court,  even  in  deciding 
upon  the  admissibility  of  the  plea,  to  what  extent  it  thinks  that 
the  facts  and  circumstances  of  the  transaction  as  pleaded  warrant 
an  inference  that  he  was  of  capacity  at  such  time ;  and  so  in 
other  matters.     The  Court  being  of  opinion  that  all  the  circum- 
stances pleaded  in  the  allegation  will  not  be  sufficient,  if  proved, 
to  sustain  the  paper  propounded,  rejects  the  allegation." 

In  Neeld  Y.  Neeld,  the  question  also  arose  upon  the  admissi- 
bility of  the  libel.  The  object  of  the  suit  was  to  obtain  a 
divorce  for  alleged  cruelty ;  and  in  the  judgment  of  Dr.  Lushing* 
ion  it  is  said: — **  That  the  admissibility  of  a  libel  depends  upon 
the  solution  of  the  question,  whether  the  facts  as  set  forth,  which 
are  to  be  taken  as  true,  could  prove  cruelty.  The  only  question 
is,  whether  the  charges  laid  in  the  libel  are  sufficient  to  justify 
tne  in  eventually  admitting  it  to  proof.  It  has  been  said  that: 
the  libel  must  be  taken  as  true,  and  to  that  principle  I  entirely 
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accede  when  rightly  understood;  the  principle,  however,  does 
not  go  the  length  of  supposing  every  qrUaUe  stated  to  be  true. 
Averments  distinctly  pleaded  as  facts  must  be  assumed  to  be 
proved ;  while  averments  of  an  inferential  and  aigumentatiTe 
character,  are  to  be  taken  only  as  true  to  the  extent  that  tbe  in- 
ferences themselves  can  be  fairly  drawn  from  the  circoiiistaDces 
pleaded  as  facts.  I  am  bound  to  form  my  judgment  upon  tbe 
libel  and  exhibits.''    In  that  case  the  libel  was  rejected. 

In  Close  V.  Close  (a)  the  law  is  recognised  that  a  libel  wluA 
does  not  state  a  case  which,  if  proved,  will  entitle  the  proeecator 
to  a  sentence,  ought  not  to  be  admitted.  The  books  of  antbontf  , 
Ayliffe's  Parergon,  Oughtan,  and  Canseti,  state  the  rule  to  tk 
same  effect. 

There  is  no  doubt  that  if  either  of  the  Judges  of  the  Ecde- 
siastical  Court  had  considered  the  libel  as  so  unoertaiatfu 
general,  as  it  would  seem  to  be  from  the  variety  of  oonstncuo&s 
that  have  been  put  upon  its  import,  it  would  have  been  rejected 
upon  that  ground ;  the  law  of  that  Court  requiring  the  facta 
to  be  stated  with  that  degree  of  distinctness  and  oertaintj 
which  will  apprise  the  defendant  of  the  evidence  intended  to 
be  given,  in  order  that  he  may  be  in  a  condition  to  cros* 
examine  the  witnesses,  or  to  repel  or  contradict  the  evidence  if 
untrue ;  and  as  the  evidence  in  support  of  the  libel  is  nc^t 
disclosed  until  after  the  opportunity  to  cross*examine,  and  to 
give  evidence  in  opposition  to  it  has  passed>  it  is  obnoos 
that,  except  for  the  protection  afforded  by  the  rule  of  hw  ^^ 
ferred  to,  a  defendant  could  be  subjected  to  great  surprise,  ud 
be  without  the  notice  necessary  to  enable  him  to  defend  himself. 
But  each  of  the  Ecclesiastical  Judges  held  the  libel  to  be  am- 
biguous ;  that  is, — one  holding  it  to  import  the  rate  to  hate 
been  made  by  the  parties  who  signed  it,  and  the  otlier  that 
it  was  made  by  the  churchwardens ;  the  Judges  differing  fwm 
both,  one  Judge  being  unable  to  collect  any  distinct  meaoing 
from  it ;  and  the  others  being  uncertain  whether  it  was  msde 
by  the  minority  or  a  majority  of  such  vestry. 

The  third  question  put  to  the  Judges,  vit,  "Does  pro- 
hibition lie  against  the  enforcement  of  the  said  rate  in  the  cir- 
cumstances apparent  on  the  record  ?  "  seems  to  have  referreu 
to  the  point  which  had  been  raised,  whether  the  sentence  nii 
been  pronounced  in  the  Court  below  within  the  meaning  ^-"^ 
the  rule,  which  requires  a  plaintiff  in  prohibition  to  establiso 
an  absence  of  jurisdiction  apparent  upon  the  face  of  tbe  p^ 
ceedings. 


(a)  3  Curt.  Rep.  185. 
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It  is  quite  clear  when  attention  is  paid  to  the  state  of  the 
proceedings  in  the  Ecclesiastical  Court,  at  the  time  the  motion 

was  made  for  the  prohibition,  that  there  is  no  foundation  what- 
ever for  the  assumption  that  any  sentence  has  been  pronounced 
within  the  meaning  of  the  rule  referred  to. 

The  monition  issues  at  the  instance  of  the  party,  without  the 
intervention  of  the  Court ;  and  after  appearance,  it  is  the  duty 
of  the  proponent  or  plaintiflf  to  exhibit  a  libel,  and  to  apply  to 
the  Court  that  it  may  be  admitted  or  received,  and  until  the 
libel  is  admitted  the  Court  has  no  cognisance  of  the  cause.  It 
IS  competent  to  the  defendant  to  oppose  the  admission  upon 
various  grounds,  and  among  them,  that  the  libel  does  not  state 
facts  which,  if  proved,  will  entitle  the  proponent  to  the  sentence 
he  prays,  or  that  it  states  extraneous  matter,  or  that  the  facts 
do  not  show  a  case  within  the  jurisdiction  of  the  Court.  If  the 
Judge  admits  the  libel,  the  cause  is  then  in  Court,  and  the  de- 
fendant may  either  rely  upon  the  proponent  failing  to  prove  his 
case,  or  he  may  make  an  allegation  by  way  of  defence,  and  may 
give  evidence  on  bis  own  part  When  the  evidence  is  complete, 
the  case  is  heard,  and  the  defendant  upon  the  hearing  may  again 
contend  that  the  Court  has  no  jurisdiction  either  over  the  matter 
or  over  the  person,  or  that  the  case  is  not  brought  within  the 
jurisdiction,  or  that  the  evidence  does  not  support  the  libel ;  sen- 
tence is  pronounced  after  hearing  the  advocates. 

Such  being  the  course  of  proceeding  in  the  present  case  the 
defendant  below,  the  now  plaintiff,  opposed  the  admission  of  the 
libel  in  the  Consistory  Court,  upon  the  ground  that  the  libel  did 
not  show  a  church  rate  made  by  competent  authority,  and  that 
the  Court  therefore  had  no  jurisdiction  to  enforce  the  payment. 
The  Judge  of  that  Court  held  the  objection  valid,  and  rejected 
:he  libel.  That  decision,  upon  appeal  to  the  Dean  of  the  Arches, 
vas  reversed,  and  the  libel  admitted,  whereupon  the  plaintiff 
uoved  for  the  prohibition. 

The  admission  of  the  libel  decided  nothing  more  than  that  the 
I)ourt  would  entertain  the  suit,  the  defendant  being,  as  before 
tated,  at  full  liberty  to  insist  at  the  future  hearing  that  the  libel 
lid  not  show  a  valid  rate,  or  that  the  evidence  did  not  prove  the 
ibel,  or  any  other  conceivable  defence. 

There  are  several  sorts  of  decisions,  orders,  decrees,  or  sen- 
ences  in  the  Ecclesiastical  Court.  The  first  class  consists  of 
Qterlocutory  orders  or  decrees  upon  incidental  matters  occurring 
n  the  progress  of  the  cause  before  the  hearing,  but  which  deci- 
ions  offer  no  bar  to  the  cause  proceeding  to  hearing  and  defini- 
ive  sentence.  The  second  class  of  interlocutory  orders  or 
iecrees  are  those  which  have  the  force  of  definitive  sentence ; 

C.  L. — ^VOL.  I.  3  8 
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that  ie,  thej  are  decimons  wluch  determine  the  suit  and  pat  an 
end  to  the  causej  and  are  therefore  called  orders  or  decrees^  bear- 
ing the  force  of  a  definitiye  sentence,  and  are  not  subject  to  be 
reviewed  at  any  fntare  hearing.  The  third  class  consists  of  de- 
finitive sentences  or  decrees  pronounced  at  the  hearing,  bj  whidi 
the  case  is  determined. 

Orders  of  the  first  class,  if  inqyroper  and  objectionable,  are 
denominated  grievances,  and  may  be  objected  to  at  die  time  they 
are  made  or  at  the  hearing,  bnt  are  not  llie  sabject  of  i^peal  until 
after  definitive  sentence.  Bat  after  definitive  sentence  baa  been 
given  against  the  grievance  alone,  or  against  the  grievance  and 
the  sentence  together,  the  party  may  ai^>eal  if  the  sentenoe  is 
supposed  to  be  objectionable.  Orders  of  the  second  claasy  that 
is,  bearing  the  force  of  definitive  sentences,  may  be  the  salgect 
of  immediate  appeal,  inasmuch  as  further  pn>ceeding  in  the  oauae 
cannot  take  place  during  their  existence. 

The  admission  of  the  Ubel  by  the  Dean  of  the  Andiee  in  tlm 
case  constituted  what  is  denominated  a  grievance, —  a  decree  not 
having  the  force  of  a  definitive  sentence ;  and  which,  therefore, 
cannot  be  the  subject  of  appeal  until  after  definitive  sentence 
shall  be  given ;  and  which  was  no  definitive  sentence  as  before 
stated,  upon  anything,  but  that  the  cause  should  be  entertained, 
and  is  liable  to  be  reconsidered  and  reversed  by  the  same  Jo^e 
at  the  hearing,  and  is  therefore  deariy  not  a  sentence  within  the 
rule,  which  confines  a  plaintiff  in  prohibition  to  objectioad  to  the 
jurisdiction  apparent  on  the  libel ;  while  at  the  same  time  it  nra^ 
be  remembered  that  the  pbuntiflTs  case  iB,  that  the  absence  of 
jurisdiction  is  apparent  upon  the  libel. 

As  some  of  tiie  Judges  appear  to  have  been  mach  infloenoed 
by  the  consideration  of  the  sentenoe  having  been  pronoaikoed 
below  before  the  prohibition  was  moved,  it  may  not  be  inexpe- 
dient to  refer  to  authorities  ezplaimng,  to  the  eflfect  Wfore 
stated,  the  nature  of  the  various  sentences,  decrees^  and  osders 
in  the  Ecclesiastical  Court. 

In  Ayliffes  Parerffon,  tit  *'  Of  Sentences  definitiim  and  in- 
terlocutory,'' p.  468.,  it  is  thus  stated,  "  A  sentence  is  ai  jii£c»2 
declaration  which  puts  an  end  to  a  suit  according  to  the  natiir? 
of  the  thiDg  in  dispute."    At  p.  487.,  **  An  interlocutory  is  4 
sentence  or  declaration  of  the  Judge,  pronounced  bet^v^ixt  the 
beginning  and  end  of  a  cause,  touching  some  incident;  or  elDe^ 
gent  matter  in  the  proceedings.     A  definitive  sentenoe  di&r- 
f  rom  an  interlocutory,  for  that  the  prindpal  matter  in  queetiosi,  sol: 
which  is  principally  deduced  in  judgment,  is  determinefi  by  ^  ^^ 
nitive  sentence.    But  an  interlocutoxy  does  not  conceni  the  pri> 
icipal  matter,  but  only  determines  some  exception  or  otker  vrU^*  ' 
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arises  in  the  proceedings,  and  by  this  an  end  is  not  put  to  the 
principal  matter  in  controversy,  for  it  is  not  called  a  sentence 
without  a  final  condemnation.     It  differs  from  an  interlocutory, 
because  a  person  condemned  by  a  definitive  sentence  may  appeal 
from  such  sentence ;  and  the  appeal  alone,  without  the  inhibition 
of  the  superior  Judge,  suspends  the  force  and  execution  of  the 
sentence.     But  according  to  the  Civil  Law,  it  cannot  be  ap<* 
pealed  from  an  interlocutory,  unless  the  grievance  be  of  such  a 
nature  that  it  cannot  be  redressed  by  a  definitive  sentence,  and 
if  it  be  appealed,  the  execution  of  it  is  not  suspended  without  an 
inhibition.     It  differs  from  an  interlocutory,  because  by  the 
word  sentence,  simply  used  in  a  statute  or  other  matter  of  law, 
a  definitive  sentence  is  always  intended,  and  not  an  interlocu-^ 
tory;  because  a- definitive  sentence  cannot  be  reversed  by  the 
same  Judge,  but  an  interlocutory  may  be  reversed  at  any  time 
by  the  same  Judge  before  a  definitive  sentence  be  pronounced ; 
and  in  respect  thereof  it  never  passes  tn  rem  adjtuUcatam,  the 
Judge  having  not  as  yet  discharged  himself  of  his,  because  the 
Judge  who  has  pronounced  an  unjust  interlocutory,  as  by  not 
admitting  what  ought  to  be  admitted,  or  by  admitting  what  ought 
not  to  be  admitted,  &c.,  may,  even  at  the  foot  of  a  sentence,  con- 
sider thereof,  and  revoke  the  same  by  correcting  what  he  has 
done  amiss.  It  differs  from  an  interlocutory,  because  a  definitive 
sentence  may,  in  the  course  of  an  appeal,  be  justified  from  the 
same,  and  form  new  acts.     A  definitive  sentence  is  not  va>lid 
nnless  it  be  pronounced  and  given  in  writing ;  but  an  interlo- 
cutory may  be  pronounced  without  writing,  though  it  ought 
afterwards  to  be  reduced  into  writing,  that  it  may  appear  from 
the  acts  of  court."     Other  distinctions  are  pointed  out. 

Again^  in  Ayliffe^  p.  71.  tit  ''Of  Appeals,  their  Effects 
and  Incidents  belonging  to  them,"  it  is  stated,  "An  appeal 
from  a  definitive  sentence  is  defined  to  be  a  judicial  right 
whereby  the  former  sentence  is  for  a  while  extinguished,  and 
the  cognisance  of  the  cause  devolved  to  the  superior  judge^ 
called  a  jndge  ad  quern.  But  this  definition,  in  my  opinion, 
ioes  well  explain  it.  Wherefore  I  shall  define  a  plea  to  be 
%  provocation  from  an  inferior  to  a  superior  judge,  whereby 
;he  jurisdiction  of  the  inferior  judge  is  for  a  while  suspended." 
[n  p.  74.  par.  4.  he  says,  ''  A  judicial  appeal  is  sometimes 
nade  before  a  sentence  is  pronounced,  and  sometimes  after. 
f  it  be  made  before  a  sentence,  it  is  either  made  from  a 
entence  or  an  interlocutory  decree;  and  if  it  be  appeal 
rom  a  grievance,  it  is  either  appeal  from  a  commination  of 
judge^    or  else  from  some  nullity  or  ambiguity  in  the  pro* 
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Ceedings  which  cannot  be  repaired  by  a  sentence.''  In  p.  76. 
par.  3.  he  saya,  "  When  a  law  or  statute  takes  awaj  an  appeal 
from  a  sentence,  it  is  only  meant  from  a  definitivey  and  not 
from  an  interlocutoxy  sentence;  because  an  appeal  from  a 
sentence  is  only  meant  for  a  definitive  sentence.'' 

In  OughttnCs  Ordo  Judiciorumf  yoL  L  tit.  276.,  two  sorts  of 
appeals  are  described  from  a  definitiye  sentence,  or  firom  an 
interlocutory  decree,  having  the  force  of  a  sentence.  And  tit. 
278.  includes  the  admission  or  rejection  of  material  matter  among 
the  grounds  of  appeaL 

In  Clerke's  Praxis  of  the  Admiralty  (of  which  the  proceedings 
are  analogous  in  many  respects  to  the  proceedings  in  the  Con- 
sistory Court),  tit.  53.,  ^*  Of  an  Appeal  from  the  Definitive 
Sentence,"  it  is  said,  ''  It  is  lawful  for  either  party  to  appeal 
from  the  definitive  sentence,  or  interlocutory  decree,  having  the 
effect  of  a  definitive  sentence."  And  he  refers  for  the  manner 
and  form  of  interposing  those  appeals  to  the  titles  relating  to 
appeals  in  ecclesiastical  causes.  In  tit  54.,  he  says,  that,  *'  it 
is  not  lawful  to  appeal  from  grievances,  or  an  interlocotorj 
decree,  not  having  the  effect  of  a  definitive  sentence;"  and  states 
as  a  reason  why  such  appeals  are  not  allowed, —  '^  because  relief 
may  be  had  by  an  appeal  from  the  definitive  sentence.'' 
Tit  55.  describes  what  shall  be  deemed  an  irreparable  grievance 
or  interlocutory  decree,  from  which  an  appeal  may  be  had ;  and 
after  giving  instances  in  which  the  decree  had  the  effect  of  ««- 
eluding  the  matter  adjudicated,  says,  **  That  is  called  ^ffravamn 
irreparabile,  and  an  interlocutory  decree  having  the  force  of  a 
definitive  sentence ;  nor  can  you  hope  for  any  other  sentence  in 
that  decree;"  and  refers  to  Ouyhtan,  tit  123.  for  a  definition  of 
what  should  be  deemed  an  interlocutory  decree  having  the  force 
of  a  definitive  sentence. 

It  also  appears  that  a  defendant  can,  before  contestation^ 
object  that  the  Court  is  incompetent,  or  that  the  Court  has  so 
jurisdiction.     Ouffhtan,  tit  223,  224. 

This  objection  is  made  after  appearance,  and  such  is  the 
objection  made  by  the  now  plaintiff  in  the  Court  below. 

ConsetCs  Practice  will  be  found  consistent  with  the  authoritze? 
I  have  stated.  In  part  3.  ch.  6.  sect  1.  par.  3.  p.  161.  tit 
'^  Of  Sentences  in  those  Plenary  Causes."  In  part  5.  ch.  3.  sect.  1. 
par.  1.  p.  257.  tit  *'  The  Manner  of  appealing  and  piosecutiEC 
Appeals  from  Grievances."  In  part  5.  ch.  2.  sect  1.  p.  22^\ 
tit  '^  The  Manner  of  proceeding  in  Causes  of  Appeal  (rom  & 
Sentence."  In  p.  400.,  <<  Discourse  showing  the  Order  nsc 
Structure  of  a  LibeL" 

The  authorities  I  have  mentioned  are  decisive  to  shoir  thai 
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tie  order  admitting  the  libel  is  no  decision  or  definitive  sentence 
of  any  matter  in  dispute^  as  every  point  in  contest  is  open  to 
litigation  at  the  hearing. 

The  effect  of  showing  that  no  sentence  has  been  pronounced 
restrictive  of  the  plaintiff's  right  to  prohibition,  therefore,  is  to 
raise  the  question  whether  the  jurisdiction  of  the  Court  to  en- 
force the  payment  of  the  rate  is  shown  affirmatively  upon  the 
libel;  that  is.  Does  the  libel  show  a  rate  made  by  a  majority,  in 
any  legal  sense,  of  the  vestry? 

In  reference  to  this  question,  it  appears  from  the  opinions 
which  have  been  delivered  by  the  learned  Judges,  that  consider- 
able differences  have  prevailed  among  them  as  to  the  effect  of 
the  amendment  voted  by  the  majority  of  the  vestry. 

The  statement  upon  that  subject  is,  that  after  the  church- 
warden proposed  that  a  rate  of  2«.  in  the  pound  should  be  made, 
an  amendment  was  moved,  stating  certain  reasons  why  a  church 
rate  should  not  be  made,  and  concluded  with  these  words :  — - 
"  This  vestry  feels  bound,  by  the  highest  obligations  of  social 
justice  and  religious  principle,,  to  refuse  to  make  a  rate,  and  does 
refuse  accordingly." 

Those  who  deny  the  validity  of  the  rate,  insist  that  the 
amendment  was  in  effect  a  direct  negative  of  the  proposal  to 
make  the  rate,  although  the  terms  of  it  also  negatived  any  rate 
whatever.  Those  who  argue  in  favour  of  the  validity  of  the 
rate,  contend  that  the  amendment  was  merely  an  idle  declaration 
against  church  rates  generally,  but  did  not  import  a  negative  of 
the  2s.  rate  proposed ;  and  therefore  they  say  that  the  original 
proposition  never  having  been  negatived  by  the  majority,  it 
became  competent  to  the  minority  to  adopt  it  in  the  manner 
stated  in  the  libel,  without  the  question  of  its  adoption  being  put 
to  the  vote. 

The  effect  of  the  amendment  has  thus  been  considered  ma- 
terial and  open  to  doubt.  But  it  does  not  appear  to  me  to  be 
either  doubtful  or  material ;  as  I  conceive  the  question  to  be 
whether  the  rate  is  to  be  considered  in  law  as  having  been  made 
by  the  majority  of  the  actual  or  constructive  vestry.  But  if  the 
(]uestion  be  material,  I  think  that  the  amendment  was  intended 
to  express  that  those  who  voted  for  it  refused  to  make  the  pro- 
losed  rate  of  2s,  in  the  pound,  or  any  other  rate ;  and  I  also 
:hink  it  is  clear,  from  the  statement  in  the  libel,  that  it  was 
jnderstood  in  that  sense  by  the  vestry  generally. 

In  relation  to  many  collateral  objections  which  have  been 
irged  against  the  rate,  several  of  the  Judges,  who  held  the  rate 
o  be  valid,  have  observed  that  the  proceedings  of  a  vestry 

annot  be  invalidated  by  the  non-observance  of  any  of  those 
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forms  which  r^folate  the  proceedings  of  other  assemUiee,  and 
that  it  is  sufficient  to  render  the  vestry  proceedings  l^ai  and 
binding  if  the  parties  assembled  understand  what  is  intended  to 
be  done,  and  assent  to  it. 

Adopting  and  applying  these  remarks  to  the  tenns  of  the 
original  proposition  and  of  the  amendment,  and  to  a  detail  of 
the  manner  in  which  the  rate  was  made,  I  think  no  doubt  can 
remain  that  the  amendment  was  understood  by  the  Testrj  to 
haye  been  as  well  a  refusal  to  make  the  2«.  rate  as  a  refiisal  of 
any  other  rate.  The  original  proposal  was  that  a  2s.  rate  be 
made,  —  the  amendment  was  that,  for  the  reasom  stated,  ^  the 
vestry  feek  bound  to  refuse  to  make  a  rat^  and  does  refuse 
accordingly.'' 

The  subsequent  course  of  proceedings  seems  to  me  to  mani- 
fest that  the  understanding  of  the  vestry  was  that  the  nujority 
had  by  the  amendment  n^atived  the  2s.  rate  proposed.  The 
resolution  refusing  a  rate,  although  denominated  an  amendment, 
was  in  effect  a  direct  negative  oi  the  original  ptt>position,  pr&- 
oeded  by  irrelevant  reasoning.  Supposing  the  original  pn^io^- 
tion  had  been  put  by  the  chairman,  and  the  majority  had  voted 
a  simple  negative,  no  doubt  could  be  entertained  of  the  effect  ; 
and  after  a  proposal  to  make  a  2$.  rate,  an  amendment  con- 
eluding  with  a  vote  that  the  vestry  **  do  refuse  to  make  a  rate," 
seems  to  me  to  be  open  to  no  ambiguity  as  to  its  effect. 

It  appears  that  the  churchwardens  and  some  other  of  tlie 
parishioners  had  determined  that  the  majority  who  had  voted 
for  the  amendment  should  be  treated  as  having  withdrawn  from 
all  further  interference  in  making  a  rate ;  because,  if  it  had  not 
been  understood  that  the  2$,  rate  had  been  negatived,  I  think 
the  proposal  that  such  a  rate  should  be  made  would  have  bee^ 
put  by  the  chairman  to  the  minority.  But  instead  of  thai 
course  being  taken,  the  churchwarden  addressed  his  proposal  to 
those  only  who  were  willing  to  concur,  not  in  a  rate  genenUy. 
but  in  a  2s.  rate ;  and  hie  invitation  resulted  in  eighteen  pa- 
rishioners signing  the  2s.  rate,  it  being,  for  anything  that 
appears,  quite  uncertain  whether  the  minority  was  unanimous  ic 
favour  of  a  2s.  rate ;  and  no  opportunity  was  offered  to  any  one 
to  vote  against  it.  It  seems  to  me  that  such  rate  had  been  re* 
fused  by  the  majority  of  the  vestry. 

In  proceeding  to  consider  the  mun  question,  whether  tb 
refusal  of  the  majority  of  the  vestry  .to  make  a  churdi  rate, 
when  legally  bound  to  do  so,  gave  authority  to  make  a  rate  t 
the  exclusion  of  the  majority  from  interfering  in  the  matter,  \ 
cannot  but  observe  that  notwithstanding  the  parties  have  ex- 
pressed their  desire  that  such  question  should  be  decided,  ji. 
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numerous  points  have  been  raised  by  both  sides,  many  of  which^ 
if  valid^  would  preclude  the  necessity  of  any  such  decision. 

Id  regard  to  thaX  question,  however,  there  is  no  ambiguity 
as  to  the  fact  that  the  rate  was  not  made  by  an  actual  majority 
of  the  vestry ;  but  it  was  made  in  direct  opposition  to  the  vote 
of  the  majority;  and  adopting  in  support  of  the  rate  the  most 
favourable  construction  of  which  the  libel  will  admit,  the  facts 
may  be  stated  to  be  that  a  church  rate  was  required  to  put  the 
church  in  a  necessary  state  of  repair,  and  to  pay  the  expenses 
incidental  to  public  worship ;  that  at  a  vestry  duly  assembled, 
upon  illegal  and  unfounded  grounds,  the  majority  of.  attending 
parishioners  refused  to  make  a  rate ;  that  the  rate  in  question 
was  made  by  some  of  the  inhabitants  assembled  in  opposition 
to  such  refusal  by  the  mtyority. 

It  is  satisfactory  that  some  of  the  points  most  material  to  the 
decision  are  not  in  controversy.  It  is  admitted  that  the  pa* 
rishioners  of  every  parish  are  under  an  imperative  legal  obliga-* 
tion  to  provide  for  the  necessary  repair  of  the  church,  and  to 
the  expenses  incidental  to  public  worship.  It  is  admitted  that 
the  only  authority  by  which  a  valid  church  rate  can  be  made 
is  the  legal  majority  of  the  parishioners  duly  assembled  in 
vestry.  And  it  is  admitted  that  the  rate  in  question  was  not 
made  with  the  consent  of  the  actual  majority  of  the  vestry. 

But  in  support  of  the  rate  it  is  said  that  although  it  was  not 
made  by  an  actual  majority  of  such  a  vestry,  it  is  nevertheless 
valid,  as  having  been  made  by  a  constructive  legal  majority  of 
such  a  vestry.  The  course  of  reasoning  by  which  the  minority 
is  said  to  have  become  a  constructive  legal  majority  of  the 
vestry,  is  by  insisting  that  the  vestry  being  assembled  under 
a  legal  obligation  to  make  a  church  rate,  when  the  majority 
refused  to  make  a  rate,  they  virtually  discliumed  and  withdrew 
from  interference  in  the  only  duty  and  business  of  the  vestry ; 
whereby  the  vestry  became  constituted  of  the  minority  only 
who  were  willing  to  make  a  rate,  and  that  the  subsequent 
interference  of  the  majority,  by  protesting  against  a  rate  being 
made,  was  equaUy  illegal  and  unavailing. 

The  genend  proposition  that  no  pecuniary  charge  or  burden 
can  be  imposed  but  upon  clear  and  distinct  authority  is  not 
controverted.  But  the  present  rate  is  said  to  be  sustainable 
upon  a  principle  analogous  to  that  upon  which  votes  given  at 
elections  to  disqualified  candidates  are  held  to  be  unavailing, 
or,  as  it  is  called,  thrown  away,  and  which  principle,  it  is  siud, 
requires  that  the  votes  of  the  majority  refusing  to  make  a  rate 
should  be  held  to  be  altogether  nugatory. 

There  is  no  doubt  that  the  rule  or  principle  referred  to  has 
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been  acted  apon  in  elections;  bnt  no  text  book  oranthoritylias 
been  mentioned  in  which  it  has  been  recognised  as  a  general 
principle^  or  has  been  adopted  in  other  than  in  election  cftses, 
still  less  in  cases  connected  with  the  imposition  of  pecuniarj 
burdens,  or  as  creating  an  exception  to  the  admitted  mte  of 
law,  that  a  valid  church  rate  can  alone  be  made  by  a  majority 
of  the  vestry. 

The  history  of  church  rates,  and  the  law  which  has  been 
hitherto  recognised  as  applying  to  them,  maj  require  a  remark. 
Numerous  instances  have  occurred  of  vestries  refusing  to  do 
their  duty  by  making  a  requisite  church  rate,  and  daring  tbat 
time  many  learned  judges  of  the  law  have  filled  the  Courts  of 
Law  and  the  Ecclesiastical  Courts,  and  the  study  of  the  eccle- 
siastical law  was  formerly  more  generally  pursued  than  in  mo- 
dem times,  and  many  of  the  higher  clergy  were  familiar  m  it ; 
but  no  exception  to  the  general  proposition  of  the  power  to 
make  a  church  rate  being  in  the  majority  of  the  vestry  bas 
ever  been  suggested,  nor  any  mode  by  which  the  ill^al  refusal 
of  a  vestry  to  do  its  duty  could  be  countervailed.    The  evil 
was  considered  irremediable  except  by  coerdon  of  the  conto- 
macious  parishioners ;  and  the  means  of  coercion  which  were 
resorted  to  was  excommunication  or  interdict, — a  prooeediDg 
which  involved  those  willing  to  make  a  rate,  alike  with  the 
unwilling,  in  the  common  punishment     But  although  no  rate 
might  be  made,  the  injustice  was  alleviated  by  those  who  pro- 
fessed their  willingness  to  concur  in  making  a  rate  being  ab- 
solved, which  it  is  not  probable  would  have  been  done,  bar 
upon  the  assumption  of  the  inability  of  the  absolved,  of  thdr 
own  power  in  vestry,  to  make  the  required  rate. 

When  the  lengthened  period  during  which  this  state  oi 
things  continued  is  considered,  while  the  absence  of  any  power 
to  make  a  valid  church  rate  in  opposition  to  a  oontumaciou^ 
majority  was  deeply  lamented,  a  strong  presumption  arise: 
against  the  validity  of  the  remedy  supposed  to  be  recently 
discovered,  but  which  discovery  or  invention  is  not  recom- 
mended by  the  artificial  presumption,  contrary  to  truth  and 
fiict,  upon  which  it  rests. 

The  application  of  the  principle  seems  to  require  that  while 
the  law  is  admitted  to  be  that  a  rate  can  only  be  made  by  a 
vote  of  the  majority  of  the  vestry,  yet  if  such  majority  shall 
contrary  to  their  duty,  vote  against  making  a  rate,  the  lav 
presumes,  from  such  vote,  that  the  majority  withdrew  from  C 
interference  in  the  matter  of  making  a  church  rate,  and  becanic 
virtually  absent  from  the  vestry ;  and  disentitles  them  to  ac; 
opportunity  of  voting  upon  any  rat^  of  whatever  amount^  t'. 
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minority  may  propose  to  adopt;  the  simple  effect  being  to 
transfer  a  power  of  taxation  hitherto  held  to  be  by  law  given 
only  to  a  majority,  to  the  minority :  and  this  effect  is  said  to  be 
warranted,  and  supported  by  analogy. 

The  distinction  must  never  be  overlooked  between  persons 
upon  whom  the  law  has  bestowed  power  and  authority  declining 
to  interfere  in  relation  to  the  subject  matter  to  which  the  power 
and  authority  applies,  and  those  who  insist  upon  acting  in  rela- 
tion to  it,  and  who  object  to  the  power  and  authority  exercised 
adversely  to  or  without  them.  If  the  majority  in  vestry  refuse 
to  vote  or  interfere  upon  the  question  whether  a  church-rate 
shall  be  made,  and  quiescently  leave  the  whole  matter  to  be 
managed  by  the  other  assembled  parishioners,  there  can  be  no 
doubt  that  the  quiescent  majority  would  be  bound  by  a  rate 
made  by  the  minority.  But  in  this  case  the  actual  interference 
of  the  majority  throughout  was  recognised  by  the  vestry,  as 
well  by  the  amendment  being  put  to  the  vote,  as  also  by  the 
protest  against  the  attempt  to  make  a  rate  against  their  dissent 
being  entered  as  part  of  the  proceedings  of  the  vestry ;  and  to 
presume  absence  and  non-interference,  is  to  presume  against  the 
recorded  facts. 

It  is  not  unimportant  that  the  argument  in  favour  of  the 
rate  not  only  bestows  the  power  of  making  a  rate  but  also  the 
power  of  regulating  and  deciding  upon  the  amount  of  it ;  which 
involves  many  points  of  discretion,  in  which  absent  persons 
were  interested. 

If  the  law  which  has  hitherto  prevailed  is  discovered  to  be 
founded  in  error,  and  the  correct  rule  of  law  is  that  if  the  ma* 
jority  of  the  vestry  refuse  to  make  a  required  rate,  the  power 
to  make  such  rate  devolves  upon  the  minority,  it  seems  to 
me  that  the  law  ought  to  be  so  declared  in  plain  terms.  But  I 
think  the  law  ought  not  to  be  altered  upon  the  authority  of 
remote  and  analogous  circuitous  reasoning  and  tortuous  pre-* 
sumptions  and  constructions,  regarding  the  acts  and  intentions 
of  men,  contrary  to  palpable  fact  and  truth. 

While  it  is  said  that  the  rate  is  valid  upon  a  principle  analo- 
gous to  that  adopted  in  election  cases,  the  principle  relied  upon 
has  never  been  distinctly  enunciated ;  and  I  have  not  been  able 
to  discern  any  principle  in  these  cases  which  seems  to  me  to  bd 
applicable,  either  directly  or  by  analogy,  to  the  present  case. 

It  is  admitted  that  it  is  essential  to  the  validity  of  a  church 
rate  that  it  should  be  made  by  a  majority  of  the  vestry ;  and  it 
cannot  be  contended  that  the  rate  in  question  had  the  sanction 
of  the  majority,  or  was  ever  put  to  the  vote.  The  most  that  lA 
said  is^  that  the  amendment  t^as  not  a  negative  of  the  rate ;  and 
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the  jiutification  of  the  omission  to  put  the  rate  to  the  TOte  k, 
that  it  b  Bud  it  would  hare  been  an  idle  and  useless  oeremony 
to  have  done  so,  as  the  vote  for  the  amendment,  although  not 
in  itself  involving  a  negative  of  the  proposed  rate,  jet  demon- 
strated that  the  majority  who  voted  for  the  amendment  would 
also  vote  against  the  proposed  rate.  But  1  cannot  admit  th&t 
the  rate  can  have  any  greater  d^jree  of  validity  than  would 
have  attached  to  it  if  it  had  been  put  to  the  vote,  and  been 
negatived  by  the  majority,  as  it  is  assumed  would  have  beoi 
the  event.  And  there  seems  to  be  still  greater  difficalty  in 
maintaining  the  validity  of  a  rate  which  was  shown  to  be  dis- 
tinctly negatived  by  a  majority  of  the  vestry.  I  doubt  if  the 
eflPect  of  an  anti<»pated  negative  can  be  evaded  by  omittiBg 
altogether  to  put  a  rate  to  the  vote.  Suppose,  after  Uie  amoid- 
ment  had  been  carried,  the  vestry  had  adjourned  for  hslf  an 
hour,  more  or  less,  the  parishioners  all  remaining  in  the  veatry, 
could  the  minority,  at  an  adjourned  vestry,  have  adopted  a  rate 
in  a  manner  to  preclude  any  voting  upon  it? 

Considering  that  by  law  an  aflirmatiive  vote  of  the  majority 
of  the  vestry  is  essential  to  the  validity  of  a  ohurch  rate,  it 
seems  to  be  an  extraordinary  position  that  a  negative  vote  giv^ 
by  the  majority,  contrary  to  the  legal  duty  of  the  vot^s,  b  not 
only  unavailing,  but  that  it  also  destroys  the  voting  capacity  of 
the  majority  upon  any  other  question.  The  question  upon  the 
amendment  was,  whether  the  vestry  should  refuse  to  make  any 
rate,  which  was  carried  in  the  affirmative.  Those  who  sup- 
ported the  rate  say,  that  the  question  remained  unaffected  by 
such  vote  whether  a  2«,  rate  should  be  nuuie;  and  yet  it  is 
contended  that  by  voting  for  the  amendment  the  majority,  and 
with  them  the  absent  parishioners,  lost  altogether  the  right  of 
having  the  2s.  rate  put  to  the  vote. 

The  entry  of  the  proceedings  prove  that  the  vestry  acted  at 
the  outset  according  to  the  usual  form,  under  a  ehairmaii,  and 
deciding  propositions  by  vote ;  but  without  any  question  b^ng 
put  in  regard  to  the  departing  from  that  course,  authority  was 
assumed  to  make  the  rate  in  a  different  manner,  that  is,  not 
through  the  agency  of  the  chfurman,  nor  by  putting  it  to  the 
vote.  The  object  intended  to  be  gained  by  not  putting  the  2s. 
rate  to  the  vote  was  obviously  that  the  majority  might  not 
have  an  opportunity  to  vote  against  it,  which  I  think  could  not 
lawfully  be  done ;  and  that  the  validity  of  the  rate  ought  to  be 
determined,  either  as  having  been  negatived  by  the  amendm^it 
(which  his  Lordship  thought  it  was),  or  as  not  having  been  pu: 
to  the  vote,  and  invalid  for  that  reason. 

Many  cases  may  be  imagined  by  which  the  soundness  of  the 
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principle  contended  for  msj  be  tested.  Suppose  a  commission 
of  Oyer  and  Terminer,  with  a  power  of  executing  it  given  to  a 
majority  of  the  commissioners  duly  assembled,  and  that  the  com- 
missioners being  assembled,  the  majority  of  those  present  should 
assume  authority  to  control  the  proceedings ;  but  for  bad  reason, 
or  no  reason,  and  contrary  to  their  legal  duty,  should  protest 
agaiust  the  commission  being  executed.  In  such  a  case  very 
few  lawyers,  who  might  compose  tiie  minority^  would,  in  defiance 
of  a  protest  by  the  majority,  proceed  to  trials  judgment,  and 
execution  under  it.  And  it  would  not  be  an  easy  task  to  nudn- 
tain  the  validity  of  a  judgment  pronounced  by  the  minority 
under  such  circumstances,  the  record  disclosing  the  facts. 

The  case  supposed  arrests  the  attention  from  its  importance, 
but  the  argument  is  the  same,  whether  applied  to  important 
trials  or  trifling  trials,  whether  for  capital  ofiences  or  for  trifling 
misdemeanors,  or,  as  it  seemed  to  his  Lordship,  to  the  making 
of  a  church  rate. 

If  the  principle  contended  for  be  general  and  sound,  consider-* 
ing  the  great  importance  and  extensive  application,  it  is  extra- 
ordinary that  it  should  nowhere  be  recognised,  except,  as  it  is 
said,  in  election  cases.     His  Lordship  did  not  think  that  its 
recognition,  as  a  general  principle,  should  be  first  found  in  a 
case  relating  to  the  imposition  of  a  pecuniary  burden.     The  so- 
called  *'  principle "  seemed  to  him  not  more  sound,  yet  more 
dangerous,  than  some  of  those  whidi  have  heretofore  been 
adopted  to  warrant  the  imposition  of  pecuniary  burdens ;  and 
which,  in  their  consequences,  have  not  left  a  reasonable  motive 
for  imitation ;  but  have,  on  the  contrary,  led  to  most  distinct 
declarations  of  the  law,  to  the  effect  that  such  burdens  cannot  be 
supported  but  upon  the  clearest  authority.     The  application  of 
this  novel  doctrine  to  a  case  like  the  present  is  only  calculated 
to  produce  perpetual  conflict  and  litigation ;  as,  if  the  majority 
of  a  vestry  were  determined  to  defy  the  law,  or  to  evade  it, 
means  would  be  found  to  accomplish  the  purpose  by  voting 
illusory  rates,  or  by  confining  their  vote  to  a  nmple  negative  of 
every  rate  proposed,  or  by  other  means. 

In  large  bodies,  whether  acting  pcditically  or  judicially,  the 
reasons  of  a  majority  for  voting  against  the  adoption  of  pro- 
posed measures  may  often  be  impugned,  and  held  by  the  minority 
to  be  irrelevant  or  otherwise  invalid,  and  made  the  pretence  on 
their  part  for  assuming  the  character  and  power  of  a  majority. 

It  had  been  properly  asked,  May  a  minority  of  the  House  of 
Commons  elect  a  Speaker  in  opposition  to  the  majority  ?  May 
the  minority  of  the  House  of  Commons  meet  and  grant  supplies 
against  the  dissent  of  the  minority  ?    May  the  minority  of  the 
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Housie  of  Lords  proceed  to  judgment  upon  an  impeachiDent,  or 
any  other  judicial  proceeding  against  the  dissent  of  the  mayoritj, 
upon  the  alleged  ground  that  the  dissent  of  the  majority  to  pro- 
nounce judgment  is  founded  upon  insufficient  or  illegal  grounds  ? 
In  like  manner  and  circumstances,  may  the  minority  of  jus- 
tices in  session  act  in  opposition  to  the  dissent  of  the  majority  ? 

His  Lordship  was  not  aware  of  any  authority  for  the  po* 
sition  that  where  the  law  gives  a  power  to  a  definite  number  or 
a  definite  proportion  of  an  indefinite  number,  the  refusal   of 
the  majority  to  concur  in  the  proposed  exercise  of  the  power  is 
of  the  less  legal  effect  as  a  negative,  because  such  refusal  may 
be  ill^al,  and  may  even  subject  the  party  to  punishment. 
.   The  principle  contended  for  is  so  novel,  so  extremely  im- 
portant, and  may  be  of  such   extensive  application^  that  the 
authorities  which  are  supposed  to   establish  or  recognise  it 
require  to  be  carefuUy  examined.    These  authorities  are  Umited 
to  certain  election  cases.    His  Lordship  could  not  discover  the 
connection  or  analogy  between  the  rules  which  govern  oc^- 
porate  elections,  and  the  law  which  gives  the  power  to  inapose 
pecuniary  burdens.     To  support  the  imposition  of  a  pecaiuarj 
burden  by  the  application,  by  analogy,  of  such  rules  to  matters 
of  taxation,  did  not  seem  to  be  consistent  with  the  admitted 
law,  that  taxation  can  only  be  enforced  upon  dear  and  un* 
doubted  authority.    It  might  be  observed  also,  that  the  law 
regarding  elections  stands  much  less  upon  principle,  and  more 
upon  absolute  rules  originating  in  that  peculiar  branch,  and  for 
the  most  part  never  yet  applied  to  any  other  branch  of  the  law, 
than  is  the  case  in  most  other  departments  of  it. 

Four  cases  have  been  cited  and  relied  upon  as  establiahing  or 
recognising  the  principle  which  it  is  said  supports  the  validity 
of  the  rate.     Two  of  the  cases  cited  were  dedded  during  the 
time  Lord  Mansfield  presided  in  the  Court  of  King's  Bench, 
one  during  the  time  when  Lord  Chief  Justice  Zee  presided, 
and  the  fourth  case  during  the  time  when  Lord  Ellenboraugk 
presided ;  in  which  last  case,  the  judgment  was  affirmed  in  the 
House  of  Lords.     The  cases  referred  to  were  Taylor  y.  Afayar 
vfBath,  and  cited  in  JTie  King  v.  Hawkins,  (a)    The  two  c&ses 
decided  in  the  time  of  Lord  Man^ld  are  Oldknaw  v.  ffmn-- 
toright  (b)y  and  The  King  v.  Monday  (c) ;  and  the  case  in.  Hcord 
EllenbonmgKs  time,  was  The  King  v.  Hawkins,  (d) 

The  case  of  Taylor  v.  The  Mayor  of  Bath,  and  oarrectiv 
stated  in  The  King  v.  Parry  (^),  related  to  the  electioa    of  the 


(a) 
(b) 


3  Luder*s  Elec.  Cas.  324. 
2  Burr.  1017. 
(c)  Covp.  530« 


(d)  10  East,  211.;  H* 

Dow.  124. 

(e)  14  East,  550.  noit^ 
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common  councilmen  for  the  corporation  of  Bath.     The  elective 
body  was  the  major  part  of  the  mayor^  the  recorder^  the  alder- 
men, and  common  councilmen.     A  meeting  of  twenty-seven 
electors  was  held ;  three  candidates  were  proposed,  Taylor,  Bigg, 
and  Kingston ;  Bigg  was  not  qualified,  and  notice  was  given  of 
his  disqualification  before  the  election.     Bigg  polled  fourteen 
votes,  Taylor  thirteen,  and  Kingston  one.    The  question  turned 
upon  Taylor's  election ;   upon  a  motion  by  Taylor  for  a  man- 
damuSf  the  Court  held  Taylor  duly  elected,  on  the  ground  that 
the  votes  for  Bigg,  after  notice  of  his  disqualification,  were 
thrown  away,  and  did  not  operate  as  a  negative  against  Taylor. 
The  case  of  The  King  v.  Hawkins  was  decided  upon  the 
same  point  precisely,  so  far  as  it  has  any  relation  to  this  case, 
and   upon  the  authority  of   Taylor  v.   The  Mayor  of  Bath. 
These  two  cases  were  cited  as  decisive  authorities,  to  the  effect 
that  where  votes  are  given  after  notice  of  a  disqualified  can- 
didate, the  election  must  be  decided  as  if  no  such  votes  had 
been  given. 

The  case  of  Oldknow  v.  JVaintvright  is  reported  in  association 
with  The  King  v.  FoxerofU     The  case  came  before  the  Court 
upon  a  special  verdict  in  a  feigned  issue,  which  had  been 
directed  to  try  the  validity  of  the  election  of  one  Seagrave  to 
the  office  of  town  clerk  of  Nottingham,  and  the  special  verdidt 
found,  among  other  facts  not  relevant  to  this  case,  that  at  a 
meeting  of  twenty-one  corporators,  Seagrave  was  the  only  can- 
didate put  in  nomination  for  the  office ;  that  nine  of  the  cor- 
porators only  voted,  and  they  all  voted  for  Seagrave;   that 
after  the  election  had  begun,  and  after  votes  had  been  polled 
for  Seagrave,  eleven  of  the  corporators  protested  against  the 
election  proceeding,  upon  the  ground  that  the  office  was  full  by 
Foxcroft ;  that  the  protest  was  disregarded,  and  the  mayor  de- 
clared Seagrave  duly  elected;  and  he  was  sworn  in  and  was 
held  to  be  well  elected,  it  having  appeared  that  Poxcrofl  was 
not  well  elected. 

Lord  Mansfield  in  giving  judgment  said,  *^  That  the  electors 
who  protested,  had  no  right  to  stop  in  the  middle  of  an  elec- 
!;ion ;  that  there  was  no  question  of  adjournment ;  that  the 
protesting  electors  had  no  way  to  stop  the  election,  when  once 
entered  upon,  but  by  voting  for  some  other  person  than  Sea~ 
p*ave,  or,  at  least,  against  him ;  whereas  they  had  only  pro- 
ested  against  an  election ; "  and  Lord  Mansfield  also  said, 
^  Whenever  electors  are  present  and  do  not  vote  at  all,  as  they 
lad  done  there,  they  virtually  acquiesced  in  the  election  made 
\y  those  who  did  vote." 

The  case  of  The  King  v.  Monday  was  also  decided  by  IfOrd 


1853. 

^ « ' 

Jamss 

G08LINO, 

Plaintiff  in 

Error. 

Augustus 

Charles 

Velet, 

Defendant  in 

Errw. 

^udgmentr 


990 


THE  COMMON  LAW  BEFORTS. 


1853. 


OoflUNO, 

Phinaffm 

JEfTor, 

AuonruB 

Chaklba 

Vklbt, 

l>efendttntiH 


Mans/kUL    That  related  to  the  election  of  seven  aldennen  for 
the  borough  of  Portsmouth*    The  electors  were  the  mtjority  of 
the  mayor  and  burgesses.     The  major  and  four  aldennen  as- 
sembled ;  three  aldermen  protested  agunst  the  meeting,  bat 
the  mayor  and  one  alderman  persisted  in  going  to  the  deetion, 
and  proposed  seven  candidates,  and  TOted  for  them ;  notwith* 
standing  the  protest,  the  three  aldermen  voted  against  them, 
and  then  proposed  seven  other  candidates,  six  of  whom  were 
objected  to  as  disqualified.     The  defendant  was  one  of  the 
seven  proposed  by  the  mayor  and  one  alderman,  and  the  ques- 
tion was  as  to  the  validity  of  his  dection.    Lord  MasufiM 
said  that  the  difference  between  parliamentary  eledionB  and 
corporate  elections  must  not  be  confounded :  that  in  pirlia- 
mentary  elections  there  was  no  mode  of  defeatii^  one  cudidste, 
but  by  TOting  for  another,  but  that  in  corporations  it  was 
a  different  thing;  and  that  as  the  seven  candidates  had  been 
proposed  in  one  list,  the  question  was,  whether  the  seTen 
should  be  elected,  and  the  only  answer  to  be  given  was  **  les 
or  ^  No ;  '^  and  upon  that  question  there  had  been  a  mi^ty 
agwnst  the  seven  in  form  and  substance,  wluoh  made  an  end  of 
the  whole  matter.     The  judgment  was  against  the  validity  of 
Monday's  election,  not  only  upon  the  ground  of  a  native  ma- 
jority against  it,  but  also,  that  four  of  the  candidates  for  whom 
the  three  aldermen  voted  were  eligible;    It  might  be  proper  to 
remark,  that  in  TTie  IRng  ▼.  Mundrnfy  and  in  OUkMow  v.  Wait' 
torightf  Lord  Mansfield  seems  to  have  repudiated  the  dktumd 
some  of  the  Judges  in  the  case  of  Taylor  v.  The  Mm/or  y 
Bath,  that  a  negative  vote  could  not  be  given  in  oorponte 
elections.     Mr.  Justice  WUmot  cited  very  shortly  The  JS»f^* 
Wiiher$9  a  case  where  five  electors  had  voted,  and  m  refused 
to  vote,  and  the  Court  had  held  that  tiie  six  had  Yirtually  eos- 
sented.    What  the  objection  to  the  election  was,  only  appeal! 
by  inference ;  and  it  would  seem  to  have  been,  that  the  ci&* 
didate  had  not  received  the  aflSrmative  votes  of  the  minority  of 
the  elective  body.    It  does  not  appear  that  any  elector  vote! 
against  him,  or  for  any  other  candidate ;  and  it  bdog  cited  s8 
an  authority  for  the  decision  then  about  to  be  given  in  OU- 
know  V.  Wainwrighty  the  inference  is,  that  it  was  conndered  to 
4show  that  the  majority  of  the  corporators  actually  voting  is  tk 
elective  body  of  the  doctors,  whatever  number  of  electors  msj 
be  required  to  be  present  to  constitute  a  good  meeting. 

In  the  cases  cited,  the  elections  took  place  by  virtue  (rf*  tk 
charters,  no  vote  of  any  kind  being  necessary  to  sanction  theic: 
and  it  was  no  condition  in  the  election  of  the  candidates  ^ 
they  should  obtain  a  majority  of  the  corporators  assemble' 
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but  only  a  greater  number  of  votes  than  any  rival  candidates ; 
except  that  in  Oldknow  v.  Wainwright^  Lord  Marufield  stated 
that  in  corporate  elections  negative  votes  might  be  given  against 
a  candidate ;  and  he  observed  that  those  who  objected  to  an 
election  taking  place,  had  not  voted  agunst  Seagrave.  Whereas 
in  parliamentary  elections,  there  was  no  mode  of  opposing  the 
election  of  one  candidate  other  than  by  voting  for  a  rival  can- 
didate. And  in  The  King  v.  Monday^  the  doctrine  was  acted 
upon.  The  aldermen  who  first  protested  against  any  election 
taking  place»  voted  against  the  candidates  proposed  by  the 
mayor,  and  also  for  seven  candidates  of  their  own  nomination, 
and  sach  of  those  candidates  as  were  qualified,  were  held  to 
be  duly  elected,  to  the  exclusion  of  those  nominated  by  the 
mayor  and  the  one  alderman. 

Hie  distinction,  his  Lordship  repeated,  between  those  cases 
and  the  present  one  was,  that  the  law  did  not  require  any  vote 
of  the  corporation  assembled  to  authoriase  *  the  making  of  a 
valid  church  rate, — the  law  did  require  the  vote  of  a  majority  of 
the  assembled  parishioners.     Further;  in  the  election  cases  the 
candidate  required  only  a  majority  of  those  who  should  vote 
either  for  or  against  him,  or  a  majority  over  any  rival  qualified 
candidate,  and  not  a  majority    of  the  corporate  assembly. 
Again :  a  majority  of  the  assembled  corporators  voting  that  an 
election  should  not  take  place,  might  ^be  nugatory  to  stop  an 
election  prescribed  by  the  charter ;  but  an  affirmative  vote  was 
not  required  to  sanction  the  election,  while  such  a  vote  is  re- 
quired to  suiction  a  church  rate.     The  analogy  therefore  failed 
in  the  essential  point ;  that  was,  that  to  make  an  election  a 
lawful  election,  no  vote  was  required ;  and  for  the  election  of 
the  candidates,  only  a  relative  majority  was  required,  that  was, 
a  majority  of  the  votes  polled  for  or  against  the  individual  can- 
didate, or  a  majority  of  votes  over  a  qualified  rival  candidate. 
Whereas,  in  this  case,  to  make  a  valid  rate,  the  vote  of  a 
majority  of  the  assembled  parishioners  was  absolutely  required, 
which  the  rate  in  question  never  had ;  and  further,  in  J%e  King 
T.  Monday i  the  protest  of  the  majority  of  the  electors  against 
any  election  taking  place,  which  was  an  idle  and  irrelevant 
vote,  was  not  pretended  to  have  the  effect  of  disqualifying  them 
from  voting  against  the  two  candidates  they  opposed,  or  to 
authorise  the  mayor  to  reject  their  votes,  and  to  treat  them  as 
having  virtually  withdrawn  from  the  bnriness  of  the  election, 
and  to  declare  the  two  candidates  the  mayor  voted  for  to  be 
duly  elected. 

His  liordship  could  not  perceive  any  view  of  the  case  which 
rendered  it  an  authority  for  the  position  that  because  the  ma* 
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Mant/iekL     That  related  to  the  election  of  seTen  aMennen  for 
the  borough  of  Portsmouth*    The  electors  were  the  majority  of 
the  mayor  and  burgesses.    The  mayor  and  four  aldermen  as* 
sembled;  three  aldermen  protested  against  the  meeting,  bat 
the  mayor  and  one  alderman  perusted  in  going  to  the  deetks^ 
and  proposed  seven  candidates,  and  TOted  for  them ;  notwith- 
standing the  protest,  the  three  aldermen  voted  against  them, 
and  then  proposed  seven  other  candidates,  six  of  whom  were 
objected  to  as  disqualified.     The  defendant  vras  one  of  the 
seven  proposed  by  the  mayor  and  one  alderman,  and  the  ques- 
tion was  as  to  the  validity  of  his  election.     Lord  Mansfidd 
said  that  the  difference  between  parliamentary  elections  and 
corporate  elections  must  not  be  confounded :    that  in  psifia- 
mentary  elections  there  was  no  mode  of  defeating  one  candidaite, 
but  by  voting  for  another,  but  that  in  corporations  it  was 
a  different  thing;  and  that  as  the  sev^i  candidates  had  been 
proposed  in  one  list,  the  question  was,  whether  the  se^en 
should  be  elected,  and  the  only  answer  to  be  given  was  **  Yes** 
or  <*  No ; "  and  upon  that  question  there  had  been  a  majority 
agwnst  the  seven  in  form  and  substance,  which  made  an  end  of 
the  whole  matter.     The  judgment  was  against  the  Talidity  cl 
Monday^s  election,  not  only  upon  the  ground  of  a  negative  ma- 
jority against  it,  but  also,  that  four  of  the  candidates  for  whom 
the  three  aldermen  voted  were  eligible.    It  might  be  proper  to 
remark,  that  in  ITie  IRng  v.  M<mdayy  and  in  Oldkmaw  v.  fFmn- 
wriffhtf  Lord  Mansfield  seems  to  have  repudiated  the  dietmm  of 
some  of  the  Judges  in  the  case  of  Taylor  v.  The  Mayoroj 
Bath,  that  a  negative  vote  could  not  be  given  in  oorponte 
elections.     Mr.  Justice  Wilmot  cited  very  shortly  The  JStn^  t. 
Withers,  a  case  where  five  electors  had  voted,  and  six  refiosed 
to  vote,  and  the  CouiN;  had  held  that  tibe  six  had  virtually  con- 
sented.    What  the  objection  to  the  election  was,  only  app^ffs 
by  inference ;  and  it  would  seem  to  have  been,  that  the  can- 
didate had  not  received  the  affirmative  votes  of  the  mafority  of 
the  elective  body.    It  does  not  appear  that  any  elector  voted 
agunst  him,  or  for  any  other  candidate ;  and  it  b^g  <ated  ss 
an  authority  for  the  decision  then  about  to  be  given  in  OU- 
know  V.  fFainwriffht,  the  inference  is,  that  it  was  conadered  to 
4show  that  the  majority  of  the  corporators  actually  voting  is  tk 
elective  body  of  the  electors,  whatever  number  of  electors  nuj 
be  required  to  be  present  to  constitute  a  good  meeting. 

In  the  cases  cited,  the  elections  took  place  by  virtue  of  ih: 
charters,  no  vote  of  any  kind  being  necessary  to  sanction  tkem : 
and  it  was  no  condition  in  the  election  of  the  candidates  tfa^ 
they  should  obtain  a  majority  of  the  corporators  assembloi 
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bat  only  a  greater  number  of  votes  than  any  rival  candidates ; 
except  that  in  Oldknow  v.  Wainwrigkt^  Lord  Mansfield  stated 
that  in  corporate  elections  negative  votes  might  be  given  against 
a  candidate ;  and  he  observed  that  those  who  objected  to  an 
election  taking  place,  had  not  voted  against  Seagrave.  Whereas 
in  parliamentary  electionsi  there  was  no  mode  of  opporing  the 
election  of  one  candidate  other  than  by  voting  for  a  rival  can- 
didate. And  in  The  King  v.  Monday ^  the  doctrine  was  acted 
upon.  The  aldermen  who  first  protested  against  any  election 
taking  place»  voted  against  the  candidates  proposed  by  the 
mayor,  and  also  for  seven  candidates  of  their  own  nomination^ 
and  such  of  those  candidates  as  were  qualified,  were  held  to 
be  duly  elected,  to  the  exclusion  of  those  nominated  by  the 
mayor  and  the  one  alderman. 

The  distinction,  his  Lordship  repeated,  between  those  cases 
and  the  present  one  was,  that  the  law  did  not  require  any  vote 
of  the  corporation  assembled  to  authorbse '  the  making  of  a 
valid  church  rote, — the  law  did  require  the  vote  of  a  majority  of 
the  assembled  parishiooeFS.     Further:  in  the  electioa  cases  the 
candidate  required  only  a  majority  of  those  who  should  vote 
either  for  or  against  him,  or  a  majority  over  any  rival  qualified 
candidate,   and  not  a  majority    of   the   corporate  assembly. 
Again :  a  majority  of  the  assembled  corporotors  voting  that  an 
election  should  not  take  place,  might  ^be  nugatory  to  stop  an 
election  prescribed  by  the  charter ;  but  an  affirmative  vote  was 
not  required  to  sancticm  the  election,  while  such  a  vote  is  re* 
quired  to  sanction  a  church  rate.     The  analogy  therefore  failed 
in  the  essential  point ;  that  was,  that  to  make  an  election  a 
lawful  election,  no  vote  was  required ;  and  for  the  election  of 
the  candidates,  only  a  relative  majority  was  required,  that  was, 
a  majority  of  the  votes  polled  for  or  against  the  individual  can- 
didate, or  a  majority  of  votes  over  a  qualified  rival  candidate. 
Whereas,  in  this  case,  to  make  a  valid  rate,  the  vote  of  a 
majority  of  the  assembled  parishioners  was  absolutely  required, 
which  the  rate  in  question  never  had ;  and  further,  in  The  King 
V.  Monday i  the  protest  of  the  majority  of  the  electors  against 
any  election  taking  place,  which  was  an  idle  and  irrelevant 
vote,  was  not  pretended  to  have  the  effect  of  disqualifying  them 
from  voting  against  the  two  candidates  they  opposed,  or  to 
authorize  the  mayor  to  reject  their  votes,  and  to  treat  them  as 
having  virtually  withdrawn  from  the  business  of  the  election, 
and  to  declare  the  two  candidates  the  mayor  voted  for  to  be 
duly  elected. 

His  Lordship  could  not  perceive  any  view  of  the  case  which 
rendered  it  an  authority  for  the  position  that  because  the  ma* 
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jority  bad  voted  against  any  rate  being  made,  for  iirelevaiit 
reasons,  the  minority  acquired  tbe  power  to  make  the  2s.  rate 
without  putting  the  question,  or  allowing  the  majority  an  op- 
portunity of  voting  upon  the  question.  To  make  the  cases 
analogous,  the  mayor  and  one  aldennan  should  have  declared 
the  candidates  favoured  by  them  to  be  duly  elected,  notwith- 
standing the  votes  or  protest  of  the  majority  against  them. 

Again:  in  Oldknow  v.  Wainwright  it  was  to  be  observed 
that  although  the  majority  had  protested  against  any  electioiL 
taking  place,  so  far  from  the  Court  deeming  that  protest  to 
have  disentitled  and  precluded  the  protestants  from  all  right  of 
further  interference,  Lord  Mansfield  states,  among  the  grounds 
for  his  opinion,  that  the  protestants  had  not  moved  an  ad- 
journment  before  the  election  b^an ;  importing  that  a  motion 
of  adjournment  made  in  due  time,  that  is,  before  the  election 
began  would  have  been  available,  notwithstanding  their  pre- 
vious protest ;  and  he  also  states,  among  those  grounds,  that 
the  protestants  had  not  voted  against  Seagrave ;  importing  ako 
that  they  might  have  done  so  effectually.  Seagrave's  election, 
therefore,  was  sustuned,  not  because  by  the  protest  thoee  who 
made  it  virtually  withdrew  from  the  business  of  the  election, 
but  because  they  forbore  (not  that  they  were  excluded)  further 
to  act,  by  moving  an  adjournment,  or  voting  against  Seagrave. 

From  the  circumstances  in  Oldhnoio  v.  Waintorighi  it  ap- 
peared that  a  protest  that  no  election  should  take  place,  though 
irrelevant,  idle,  and  unlawful,  did  not  disentitle  those  who 
made  it  from  voting  upon  the  relevant  question  of  Seagrave'^ 
election ;  and  it  was  to  be  inferred  from  the  cases  of  Tayhtr  v. 
The  Mayor  of  Bath  and  The  King  v.  Hawkins^  and  the  case^ 
cited  in  Oldknow  v.  Waintorighti  that,  notwithstanding  the  im^ 
.levant  and  thrown  away  votes  for  the  disqualified  candidate's 
the  voters  who  gave  them  were  entitled  to  give,  and  mi^ht 
have  given,  if  they  had  thought  fit,  legal  and  effective  votes 
against  the  qualified  candidates,  but  which  they  did  not  da 

The  cases  had  been  cited  as  authorities  for  the  point  tkit 
votes  given  for  disqualified  candidates  are  not  only  nugatorr 
and  thrown  away,  but  that  thereby  the  voters  are  excluded 
from  interfering  further  in  the  election,  and  that  the  electior. 
may  proceed  upon  the  footing  of  their  exclusion.  But  the 
cases  of  Oldknow  v.  Wainwright  and  The  King  v.  Mondc^^ 
are  authorities  to  the  direct  contrary ;  and  in  Taylor  v.  Mayo^ 
of  Bath,  and  in  The  King  v.  Hawkins,  and  the  other  cssc^ 
cited,  no  attempt  was  made  by  the  voters  for  the  disqualified^, 
candidates  to  vote  for  the  qualified  candidates ;  and  tfaercfort 
no  question  arose  in  regard  to  their  right  to  do  so^  if  they  h^ 
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thought  fit.  It  is  true  that  in  Taylor  v.  The  Mayor  of  Bath, 
Justices  Page,  Chappell,  and  Wright,  are  reported  to  have  said 
that  negative  votes  could  not  be  given  in  corporate  or  parlia- 
mentaiy  elections ;  which  opinion^  however,  seems  to  have  been 
ov^r-ruled,  if  not  in  Oldhnow  v.  fVainwright,  certainly  in  The 
King  v.  Monday.  But  the  dictum  of  Justices  Page,  Chappell, 
and  Wright,  did  not  refer  to  the  fact  of  votes  having  been 
given  for  the  disqualified  candidates,  but  was  laid  down  as  a 
general  rule  in  election  law. 

His  Lordship  also  said,  he  was  utterly  unable  to  discover 
how  any  of  these  cases  show  that  what  was  called  an  irrelevant 
vote,  whether  given  contrary  to  the  legal  duty  of  the  party  or 
not,  disqualified  him  from  voting  upon  a  distinct  proposition  to^ 
be  afterwards  determined ;  that  he  did  not  perceive  any  proper 
ground  for  holding  that,  because  the  majority  refused  to  make 
any  rate,  the  minority  might  make  a  rate  of  any  given  amount^ 
and  exclude  the  majority  from  voting  upon  it ;  and  that  such 
rate  should  be  deemed  to  be  a  rate  made  by  a  constructive 
majority  of  the  vestry.     If  such  were  the  law,  it  certainly  was 
not  to  be  found  in  the  cases  cited.     The  analogy  between  the 
law  upon  which  the  rate  was  said  to  be  valid  and  that  which 
prevails  in  parliamentary  elections  has  been  said  to  be  complete^ 
because  no  vote  of  the  electors  can  prevent  the  election  taking 
I)lace  pursuant  to  the  writ,  and  because  votes  for  a  disqualified 
aindidate  after  notice  are  nugatory  :  he  could  not  admit  the 
analogy.     The  electors  had  no  control  over  parliamentary  elec- 
tions.    Their  votes,  if  there  were  any  authority  to  take  them, 
could  neither  authorize  nor  prevent  an  election.   But  to  make  a 
church  rate,  a  vote  of  the  electors,  that  is  the  parishioners,  is 
indispensable.     Nor  did  he  see  how  the  fact  that  no  vote  by 
electors  could  prevent  a  parliamentary  election  •  taking  place 
was  any  authority  for  the  position  that  no  vote  by  the  pa- 
rishioners could  prevent  a  church  rate  being  made.     In  tl\e 
absence  of  an  affirmative  vote  of  the  vestry,  there  is  no  autho- 
rity to  make  a  church  rate ;  but  absence  of  a  vote  of  the  electors 
J  id  not  prevent  a  parliamentary  election  taking  place.     In  par- 
liamentary elections,  the  question  was,  not  **  Do  you  approve  of 
X  particular  candidate,  aye  or  no?  "  but,  "  Do  you  prefer  any  other 
qualified  candidate  ?  "     If  there  is  no  other  qualified  candidate, 
;here   is  no  mode  of  opposing  the  qualified  candidate  put  iti 
lomination;  and  by  your  voting  for  a  disqualified  candidate, 
ifter  notice.  Lord  Man^ld  says,  in  Oldknow  v.  Wainwright,  it 
9  the  same  as  if  you  did  not  vote  at  all. 

But  suppose  there  be  three  candidates  for  a  borough  return- 
Dg  one  member,  and  one  of  the  candidates  is  disqualified^  and 
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certain  electors  after  notice  vote  for  him ;  if  by  so  doing,  they 
have  thrown  their  votes  away,  and  are  •  to  be  deemed  as  not 
having  voted  at  all,  what  is  there  to  preclude  them  from  voting 
for  one  of  the   qualified  candidates?     The  authorities  cited 
import  that  they  may  be  so,  which  favours  anything  rather  than 
that  by  the  irrelevant  vote  for  the  disqualified  candidate  they 
excluded  themselves  from  any  further  interference  in  the  elec- 
tion*    But  upon  what  general  principles  of  law  are  these  roles 
relating  to  elections  founded?    Where  are  they  to  be  found? 
If  these  cases  are  supposed  to  be  governed  not  upon  rules  pecu- 
liarly and  only  applicable  to  them,  but  are  only  instances  of  the 
application  of  some  established  general  principles  of  law,  re- 
ference ought  to  be  made  to  the  depository  where  these  pru- 
ciplcs  are  to  be  found,  or  other  instances  in  which  they  had 
been  applied  ought  to  be  shown.     But  notwithstanding  that  in- 
genuity, much  beyond  what  is  ordinarily  exerted  in  the  main- 
tenance of  a  particular  case,  had  been  manifested  in  support  of 
the  present  rate,  yet  these  election  cases  have  been  alone  re* 
lied  on. 

His  Lordship  said  he  could  not  help  thinking  that  the  cir- 
cumstance of  a  number  of  persons,  no  doubt  respectable  in  their 
general  character  and  position,  having  been  so  misled  as  to 
avow  their  determination  to  disobey  the  law,  and  to  refuse  to 
perform  an  obligation  unquestionably  resting  upon  them,  is  so 
extraordinary,  that  it  has  called  forth  much  energy  to  overcome 
such  illegal  resistance  to  the  law  and  their  duty.  But  he  thought 
the  means  by  which  that  attempt  had  been  made,  if  sacces^ul 
would  produce  public  mischief  much  beyond  that  which  wai 
sought  to  be  redressed.  The  subjects  of  this  country  are  much 
too  rightminded,  and  estimate  too  correctly  the  benefits  that 
result  from  a  general  obedience  to  a  law  while  it  exists,  an*l 
the  enormous  evil  which  migjit  result  from  persons  of  the  clas^ 
of  the  ratepayers  of  this  parish  entering  into  an  open  aid 
avowed  combination  to  evade  or  defy  the  law,  to  render  it  pro- 
bable, that  the  evil  example  which  had  been  set  would  be 
followed  to  much  extent.  But  the  perversion  of  law  by  which 
alone  he  thought  this  rate  could  be  supported,  and  the  adop- 
tion by  the  Courts  of  Law  of  strained  analogies  and  presump- 
tions in  support  of  an  attempt  to  impose  pecuniary  burdens 
under  any  denomination,  was  calculated,  not  only  to  bring  dis- 
credit upon  and  to  destroy  confidence  in  the  law,  but  also  t.> 
produce  greater  and  more  permanent  evils  than  that  which  i: 
was  the  object  of  such  a  course  to  prevent. 

It  had  been  argued,  in  support  of  the  rate,  that  it  was  t^ 
duty  of  the  vestry  to  make  a  church  rate,  and  a  refusal  t 
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make  it  was  unlawful.     The  majority  could  not  compel  the 
minority  to  do  or  join  in  an  unlawful  act,  or  to  omit  to  perform 
their  legal  duty,  which,  it  was  said,  would  be  the  effect  of  the 
vote  of  the  majority,  unless  the  right  and  power  of  making  a 
rate  devolved  upon  the  minority.     But  the  fallacy  of  such 
reasoning   was  very   obvious.     It  was  only  the   duty  of  the 
minority  to  use  all  lawful  means  in   their  power  to   make  a 
church  rate,  which  they  will  have  done  when  they  have  voted 
for  a  rate.     But  if  the  law  requires  a  vote  of  the  majority  of 
the  vestry  to  make  a  valid  rate,  the  minority  are  neither  guilty 
of  an  illegal  act,  nor  are  guilty  of  any  unlawful  omission,  be- 
cause they  are  coerced  and  counteracted  by  the  majority  to 
whom  the  law  has  confided  the  power  of  making  the  rate.    The 
unlawful  act  is  rather  in  the  attempt  to  assume  a  power  which 
the  law  has  not  given  to  them  to  make  a  rate  binding  others, 
over  whom  the  law  has  given  them  no  authority. 

The  general  principle  of  the  law  being  admitted,  that  the  power 
of  making  the  rate  is  given  to  the  majority  of  the  vestry,  the  onus 
of  proving  the  power  of  the  minority,  under  the  circumstances, 
to  make  the  rate  now  asserted  for  the  first  time,  is  upon  those 
who  make  the  assertion;  and  his  Lordship  thought  no  such 
power  had  been  proved  to  exist  by  law.     He  had  examined  the 
election  cases  at  length,  because  they  were  the  only  authorities 
relied  upon  in  support  of  the  rate,  and  he  had  anxiously  en- 
deavoured to  estimate  the  weight  of  them  and  their  application 
to  the  present  case ;  and  having  done  so,  he  did  not  think  they 
ought  to  be  deemed  authorities  for  the  purpose  for  which  they 
had  been  cited.     He  did  not  think  those  cases  established  or 
recognised  any  principle  which  could  be  applied  to  the  present 
case,  or  made  the  foundation  of  a  decision  in  support  of  the 
rate  in  question.     And  further,  he  was  of  opinion  that  neither 
[>rinciple  nor  authority  had  been  produced  for  the  doctrine,  that 
>y  the  refusal  by  the  majority  of  the  vestry  to  make  a  church 
•ate,  when  it  was  their  duty,  and  they  were  lawfully  required 

0  do  so,  the  power  of  making  tlie  rate  devolved  upon  the 
ninority  of  the  vestry.  And  he  was  of  opinion,  that  the  libel 
•xhibited  in  the  Consistory  Court  showed  affirmatively,  that  the 
ate,  of  which  it  was  the  object  of  the  suit  instituted  in  that 
>ourt  to  enforce  the  payment,  was  an  invalid  rate. 

The  opinion  which  he  had  expressed  was  founded  upon  the 
ssumption  that  the  libel  was  to  be  construed  as  importing  that 
fje  rate  was  made  by  the  minority  of  the  parishioners  in  vestry 
'ho  voted  asrainst  the  amendment,  which  was  a  construction 

1  ore  favourable  in  support  of  the  rate  than  he  thought  the 
3Cords  warrant*     In  his  Lordship's  opinion,  the  true  construe* 
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tion  of  the  libel  imported  that  .the  rate  was  made  bj  the  chnrdi* 
wardens  and  the  eighteen  parishioners  who  signed  it ;  and  be 
was  satisfied  that  all  opportunity  for  any  one  to  vote  against 
the  rate  was  studiously  excluded.  And  upon  that  view  of  the 
case^  he  was  prepared  respectfuUy  to  recommend  to  their 
Lordships  to  reverse  the  judgment  of  the  Exchequer  Chamber 
^nd  the  judgment  of  the  Court  of  Queen's  Bench. 

The  Lord  Chancellor  said  that  not  having  had  the  ad- 
vantage of  hearing  the  arguments  in  the  case,  he  did  not  pro- 
pose to  take  any  part  in  the  discussion.     He  rose  aimply  for 
the  purpose  of  saying,  that  having  followed  his  noble  and 
learned  friend  in  the  very  able  address  which  he  had  made  to 
the  House,  so  far  as  he  (the  Lord  Chancellor)  could  form  an 
opinion,  not  having  heard  the  arguments,  he  most  entirely  con- 
curred in  what  had  fallen  from  him,  with,  perhaps,  one  exception. 
He  confessed  his  impression  was,  when  he  was  a  member  of 
the  Exchequer  Chamber,  and  the  matter  was  before  him  with 
the  other  Judges,  that  there  was  sufficient  on  the  record  to 
show  that  the  rate  had  been  made  by  the  minority.     Of  course, 
he  gave  no  opinion  at  all,  and  should  have  taken  no  part^  had  it 
not  been  that  his  noble  and  learned  friend.  Lord  Braugkamy 
who  had  heard  the  case,  but  who  was  compelled  by  ill  health  to 
quit  London  before  the  matter  came  under  final  decagon  i& 
their  Lordships'  House,  requested  him  to  say,  that  haTing  br 
the  courtesy  of  hb  noble  and  learned  friend  (Lord  Truro)  seen 
the  opinion  that  he  had  been  about  to  give  in  moring  the 
judgment  of  their  Lordships'  House,  he  entirely  concurred  m 
the  whole  judgment,  with,  perhaps,  the  same  qualification  whid) 
he  (the  Lord  Chancellor)  had  stated.     His  Lordship  added, 
that  the  doubt  he  expressed  as  to  that  point  rather  added  to  the 
force  of  the  judgment  in  respect  of  the  main  result ;  because  it 
excluded  the  notion  of  coming  to  this  conclusion  upon  any 
other  grounds  than  the  general  grounds  that  the  rate  most  be 
made  by  a  majority,  and  that  no  other  rate  is  valid. 


Judgment  of  the  Court  of  Exchequer  Chamber^  and  tku 
of  the  Court  of  Queen's  Bench,  reversed. 


Solicitors,  Ashurst  ^  Son,  and  Aldridge  §•  Bromley. 
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PAULINO  V.  THE  LONDON  AND  NORTH 
WESTERN  RAILWAY  COMPANY,  (a) 

Coram  Pollock  C.  B.,  Aldebson  B.,  Platt  B.,  and 

Martin  B.  Exchequer. 

py^  May  26.  30. 

1  HE  first  count  of  the  declaration  stated  that  the  plaintiffs  had  The  plaintiff 
agreed  to  sell,  and  the  defendants  to  purchase  of  the  plaintiffs,  with^e  clerk 
6000  railway  sleepers,  at  3*.  l^d.  each,  to  be  delivered  at  the  of  thesub- 
Egerton  Yard,  Liverpool,  and  to  be  paid  for  by  the  defendants  raiiwa/com^ 
to  Messrs.  Houghton  and  Smith  in  cash  on  delivery ;  that  the  P*°y  ^®J[  •^^ 
plaintiffs  did  accordingly  sell  and  deliver  the  sleepers ;  and  that  pany  of  eooo 
the  defendants' took  and  accepted  theuL     Breach,  non-payment  ersl^*^**^^ 
to  Houghton  and  Smith,  or  plidntiffs,  of  the  price,  amounting  to  for  to  A.  B.  in 
937/.  lOs,     The  declaration  contmned  also  the  common  counts  ]^^er^°  The 
for  goods  sold  and  delivered,  and  upon  an  account  stated.  sleepers  were 

Pleas:  non-assumpsit;  and,  to  the  common  counts,  a  set  off.  and  used  by  the 
Upon  the  trial  before  Martin  B.  at  the  Spring  Assizes,  1853,  ^S^^^ — 
it  appeared  that  one  of  the  plaintiffs  called  in  the  month  of  compduywere 
February  at  the  office  of  the   sub-engineer  of  the  company,  **?^'®..*^i^® 
where  he  had  some  conversation  with  one  Eborall,  his  clerk,  not  paying 
respecting  the  sale  of  sleepers,  and  at  once  wrote  to  the  clerk  ^'  ^' 
the  following  letter :  — 

**  London  and  North  Western  Railway  (Northern  Division), 
Engineer's  Office,  Warrington,  February  18th,  1852. 

•*  Dear  Sir, — I  will  undertake  to  deliver  to  you,  in  the  yard 
at  .Liverpool,  7000  Heckmatack  sleepers,  9  feet  10  in.  by 
5,  for  Ss.  l^d.  each,  paying  all  porterage  and  cartage,  &c., 
the  sleepers  to  be  taken  as  they  are  in  the  stack,  with  the  ex- 
ception that  all  undersized  sleepers  to  be  rejected  by  you. 
Should  this  offer  be  accepted,  I  shall  be  glad  to  give  you  an 
order  on  my  agents  in  Liverpool,  Messrs.  Houghton  and  Smith, 
for  their  immediate  delivery,  they  having  charge  of  them  for 
me.     The  invoice  will  be  made  out  in  their  names.     I  am,  &c. 

"  Geobge  C.  Pauling." 

To  this  letter  the  following  reply  was  sent  by  the  clerk  of 
tbe  sub-engineer :  — 

*'  London  and  North  Western  Railway  (Northern  Division), 
Engineer's  Office,  Warrington,  February  20th,  1852. 

**  Dear  Sir, — On  consideration  of  your  offer  of  the  18th  inst, 

(a)  Reported  by  P.  B.  Maxwell,  Esq. 
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of  7000  Heckmatack  sleepers,  I  have  no  objection  to  accept  it 
on  account  of  the  London  and  North  Western  Railway  Com- 
pany for  6000  of  them,  provided  they  be  delivered  to  our  in- 
spector or  agent  in  the  Ellesmere  or  Egerton  Yard^  Liverpool, 
free  from  shakes  and  other  imperfections,  to  size,  and  approved 
of  by  him  and  selves,  at  three  shillings  and  a  penny  halfpenny 
each.  And  if  agreeable,  on  receipt  of  your  order  upon  Me&srs. 
Houghton  and  Smitl),  we  will  commence  shipping  them. 

"  I  am,  yours  truly, 

"  William  H.  T.  Eborall.'' 

In  reply  to  which,  the  following  letter  was  sent :  — 

"February  2l8t,  1852, 

«  32.  Cgpper  Street. 

*'  Sir, — I  accept  your  offer  of  6000  Heckmatack  sleepers, 
delivered  at  the  Ellesmere  or  Egerton  Yard,  at  Liverpool,  at 
3^.  1^</.  each,  to  be  paid  to  Messrs.  Houghton  and  Smith  in 
cash  on  delivery;  the  Side  being  to  you  on  account  of  the 
London  and  North  Western  Kail  way  Company.  I  enclose  an 
order  on  Messrs.  Houghton  and  Smith,  Liverpool,  to  deliver 
the  sleepers. 

"  I  am.  Sir,  your  obedient  servant, 

"  Robert  Frt,  pro  Pauling  and  Co- 

"  Mr.  W.  H.  Eborall,  Warrington." 

The  order  mentioned  in  the  last  letter  was  presented  to 
Messrs.  Houghton  and  Smith  by  a  carter  in  the  employment  of 
the  company,  and  the  goods  were  delivered  to  him,  and  hy  hiin 
carried  to  the  premises  of  the  company,  where  they  were  usetl- 
A  few  days  after  the  delivery,  the  plaintiffs  sent  an  invoice  tu 
the  office  of  the  sub-engineer,  in  the  following  form :  — 

"Liverpool,  27th  February,  1852. 
"  London  and  North  Western  Bailway  Company, 
"  Bought  of  Pauling  and  Company, 

per  Houghton,  Smith,  and  Company, 
«  6000  railway  sleepers  9—  10  x  5  at  35,  l^i     -    -  937 L  10*." 

In  the  month  of  May  the  plaintiffs  received  the  following 
letter: — 

•*  London  and  North  Western  Rail^rajr, 

"  Audit  Office,  Euston  Station, 
"May  13th,  1852. 

"  Sir, — Having  a  payment  to  make  on  account  of  !Paulio«' 
and  Company  for  sleepers  purchased  from  Messrs.  Houf^fatoQ 
and  Smith,  Liverpool,  amounting  to  937i  10a,  as  below  stated 
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I  have  to  request  you  to  say  whether  you  prefer  the  balance 
being  sent  to  you  direct,  or  to  the  parties  above,  and  oblige, 

**  Yours  truly  (for  T.  Godlen), 

*•  W,  Eendbick. 
**  C.  Pauling  and  Company." 

"  Cr.     Amount  of  account  for  sleepers       -    £937     10     0 
Less  the  sum  due   the  London  and 
North  Western  Railway  Company 
for  hire  of  engine   whilst  making 
the  Clifton  branch  -  -       231     10     0 


-     £706       0     0 


Balance 
«  To  G.  C.  Pauling,  Esq., 

Contractor,  Mosley  Street,  Manchester.'' 

To  this  the  plaintiffs  replied  on  the  following  day,  to  the 
effect  that  the  sleepers  had  been  lodged  with  Messrs.  Houghton 
and  Smith  as  security  for  a  loan  to  the  plaintiffs,  and  were  sold 
to  the  company  on  behalf  of  those  gentlemen.  On  the  17th  of 
May  Messrs.  Houghton  and  Smith  applied  to  the  company  for 
payment,  and  on  the  next  day  the  following  letter  was  sent  to 
them :  — 

"Office,  Euston  Station,  18th  May,  1852. 
•*  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  your 
favour  of  yesterday's  date,  and  am  instructed  to  say,  with 
reference  to  the  sleepers  which  were  bought  from  Messrs. 
Pauling  and  Company  through  you,  as  their  agents,  that  as 
Messrs.  Pauling  and  Company  appear  to  owe  to  this  Company 
more  than  the  amount  of  the  invoice,  it  can  only  be  placed  to 
their  credit,  and  in  account,  which  shall  be  done  forthwith. 

•*  I  am.  Gentlemen,  your  obedient  servant, 

"  Thomas  Godlen. 

**  Messrs.  Houghton,  Smith,  and  Company,  Liverpool." 

Further  correspondence  ensued  between  the  plaintiffs  and 
Messrs.  Houghton  and  Smith  on  the  one  hand,  and  the  com- 
pany on  the  other ;  and  ultimately,  in  answer  to  a  letter  com- 
plaining of  non-payment,  the  secretary  of  the  company  wrote 
to  the  plaintiffs  the  following  letter :  — 

"  Liverpool,  14th  June,  1852. 

**  Gentlemen, — Your  favour  of  the  8th,  addressed  to  the 
Directors,  has  been  forwarded  to  me  here.  The  delay  which 
has  taken  place  in  complying  with  your  direction  to  pay 
]Messrs.  Houghton,  Smith,  and  Company  the  amount  due  to 
you  for  sleepers,  arises  from  our  solicitors,  Messrs.  Swift  and 
Company,  having  informed  mc  that  several  claims  had  recently 
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been  made  on  this  ooinpany  in  reference  to  the  Clifton  Branch 
contract^  for  which  yoa  were  the  responsible  party.  I  will 
endeavour  that  no  further  delay  shall  take  place  than  what  mnj 
be  required  for  the  adjustment  of  the  several  matters  re- 
ferred ta 

**  I  remain,  Grentlemen,  your  obedient  servant, 

**  H.  Booth." 

It  was  contended  at  the  trial  that  there  was  no  evidence  to 
go  to  the  jury  in  support  of  the  first  count  The  learned  Jadge, 
however,  ruled  otherwise ;  and  the  jury  found  a  verdict  for  the 
plaintiffs  upon  that  count  for  the  sum  of  937/1  10s. ;  but  leave 
was  given  to  the  defendants  to  move  to  enter  the  verdict  for 
them  on  that  count ;  and  if  that  were  ordered,  to  redace  the 
damages  on  the  second  count  by  a  sum  of  2312.,  for  which 
amount  a  set-off  had  been  established. 

Mr.  Milward  having  in  this  (Easter)  Term  moved  for  a  rule 
accordingly, 

Mr.  H.  Hill  and  Mr.  Cowling  showed  cause.  If  the  contract 
had  been  executory,  it  would  not,  it  is  admitted,  have  been 
proved,  because  it  was  not  signed  by  two  directors,  according 
to  the  provisions  of  the  8  &  9  Vict.  c.  16.  ss.  97,  98.  But  the 
contract  was  executed;  the  company  received  and  used  the 
sleepers,  which  were  commodities  necessary  for  the  carrying  on 
of  their  business  as  proprietors  of  a  railway,  and  of  very  trifling 
cost,  and  they  are  bound  to  pay  for  them.  If  a  formal  instru- 
ment signed  by  the  directors,  or  sealed  with  the  corporate  seal 
were  necessary  in  this  case,  then  it  would  be  equally  necessarr 
for  the  purchase  of  a  single  sleeper ;  but  that  this  would  not  be 
necessary  for  so  trifling  a  purchase  is  clear  from  the  judgment  in 
The  Mtiyor,  Sec,  of  Ltidlow  v.  Charlton,  (a)  [^Martin  B.  referre^J 
to  Diggle  v.  The  London  and  Blackwall  Railway  Company,  {h  ij 
There  the  contract  was  of  a  very  important  character,  involving 
an  entire  change  in  the  system  of  locomotion,  and  a  re-laying  uf 
the  permanent  way.  In  the  present  case,  the  subject-matter 
was  of  the  most  trifling  nature  ;  and  in  that  respect  it  re^Ablef 
Sandars  v.  Tlie  St  Neofs  Union,  (c)  Lowe  v.  The  London  ami 
North  Western  Railway  Company  (d)  is  a  much  stronger  case. 
There  this  company  was  held  liable  for  the  use  and  occupatii^ 
of  land,  although  no  contract  under  seal  was  proved,  or  even  a 
contract  signed  in  conformity  with  the  97th  sect,  of  the  8  &  i^ 
Vict.  c.  1 6.  [Alderson  B.  referred  to  LampreU  v.  TJie  BUltrirfr, 
Union,  (e)]     The  question  simply  is,  whether  the  act  of  their 


(a)  6  M.  «r  W  S21. 

(b)  5  Exch.  442. 
(r)  8  Q.  B.  810. 


(d)  21  L.  J.  Q.  B.  361 

(e)  3  Exch.  283. 
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agent  was  ratified  by  the  company ;  and  as  it  has  been  held 
that  the  acceptance  of  the  proceeds  of  the  sale  of  goods 
tortiously  taken  by  the  agent  of  a  corporation  was  evidence  of 
the  agency.  Smith  v.  The  Birmingham  and  Staffordshire  Gaslight 
Company  (a),  so  it  is  submitted  that  the  acceptance  of  the  goods 
in  this  case  also  is  evidence  of  their  having  ratified  the  contract 
made  on  their  behalf.  This  contract,  if  it  had  been  made 
between  individuals,  would  have  been  valid  though  not  in 
writing.  The  97th  sect,  of  the  8  &  9  Vict.  c.  16.,  provides  that 
such  contracts  may  be  made  by  the  directors  by  parol ;  and  the 
evidence  proves  that  it  was  in  effect  made  by  them. 

Mr.  Miltoard,  in  support  of  the  rule.     The  argument  on  the 
other  side  is  applicable  only  to  the  common  count  for  goods 
sold  and  delivered,  but  not  to  the  special  count.    According  to 
the  contract  as  stated  in  that  count,  the  goods  were  ^^  to  be 
paid  for  by  the  defendants  to  Messrs.  Houghton  and  Smith  in 
cash  on  delivery,"  and  the  question  is,  whether  the  company 
are  bound  by  that  stipulation.     The  question  is  not  whether 
they  are  bound  to  pay  the  vendor  for  goods  which  they  took 
and  used;   but   whether  they  are  bound  to    pay  to  another 
person.     It  is  admitted  that  the  company  are  bound  to  pay  for 
the  goods,  and  they  have  always  offered  to  pay  the  person  from 
whom  they  bought  them.     In  Finlay  v.  The  Bristol  and  Exeter 
Mailway  Company  {b)  this  Court  held  that  although  a  corpora- 
tion might  be  liable  for  the  use  and  occupation  of  premises,  yet 
they  were  only  liable  jTor  the  period  during  which  they  had 
actually  occupied,  and  that  a  continuous  occupation  did  not 
make  them  tenants  from  year  to  year.     The  principle  of  that 
case  applies  here.     The  company  cannot  be  presumed,  from  their 
acceptance  of  the  goods,  to  have  contracted  to  do  more  than  pay 
the  person  from  whom  they  were  procured ;  and  there  is  no 
evidence  that  any  of  the  directors  had  any  knowledge  of  the 
special  provision  for  the  payment  of  the  price  to  a  third  person. 
QHe  then  referred  to  Homersham  v.  The  Wolverhampton  Water- 
works  Company  (c).  The  Mayor,  8fc,  of  Ludlow  v.  Charlton  (rf), 
jPainc  V.   The  Strand    Union  (e),   Lamprell  v.    The  Billericay 
Union  (J)y  Dlggle  v.  The  London  and  Blackwall  Railway  Com" 
P^^iy  {3)9  and  Clark  v.  The  Cuckfield  Union.  (A)] 

Pollock  C.  B.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. There  was  evidence  to  go  to  the  jury  in  support  of 
the  first  count,  in  the  correspondence  between  the  plaintiffs  and 
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a  person  in  the  employment  of  the  company.  It  is  immaterial 
who  that  person  was ;  it  is  sufficient  that  he  acted  on  behalf  of 
the  company  in  the  correspondence.  It  cannot  be  objected 
that  it  makes  any  difference  that  he  was  the  clerk  of  the 
engineer  of  the  company,  and  not  the  clerk  of  the  company 
itself.  It  is  dear  that  the  goods  were  received  and  used,  and 
the  question  is,  under  what  contract  were  they  so  used  ?  There 
was  no  evidence  of  any  other  contract  than  that  contained  in  the 
correspondence ;  and  the  case  of  Lowe  v.  The  London  and 
North  Western  Railway  Company  {a)  is  an  authority  to  show 
that  under  such  circumstances  there  was  evidence  to  go  to  the 
jury,  from  which  they  might  infer  a  contract  with  the  company. 
With  respect  to  the  cases  cited  by  Mr.  Milwardy  it  is  likdj 
enough  that  among  the  numerous  decisions  of  the  last  twentj 
years  may  be  found  expressions  of  individual  Judges  taking 
more  or  less  confined  views  of  the  law  upon  this  subject.  But 
without  entering  into  any  examination  of  them,  or  of  the  dis- 
tinctions between  other  cases  and  the  present  one,  I  think  it 
sufficient  to  say  that  this  case  falls  clearly  within  the  principle 
of  Lowe  V.  The  London  and  North  Western  Railway  Company^ 
and  consequently  that  the  verdict  should  stand. 

Aldersox  B.  I  am  of  the  same  opinion.  There  is  abundant 
evidence  that  the  company  did  enter  into  the  contract  dedartd 
upon  by  the  special  count.  Their  agent  entered  into  the  con- 
tract ;  they  enjoyed  the  benefit  of  it ;  and  that  is  evidence  tfcit 
they  accepted  the  goods  under  the  termsFof  that  contract. 

Platt  B.  concurred. 

IVIartin  B.  I  am  of  the  same  opinion.  The  question  is 
whether  there  was  evidence  for  the  jury  in  support  of  the  fir-t 
count.  If  the  company  had  been  an  ordinary  partnership  it 
would  have  been  absurd  to  contend  that  adter  they  had  recelv'.J 
and  used  the  goods  supplied  under  the  contract  entered  int^ 
by  the  clerk,  there  was  no  evidence  of  their  liability  upon  thi-t 
contract.  In  that  cose  there  would  clearly  be  evidence  for  tlio 
jury.  Here  they  are  a  corporation,  but  that  makes  no  difierenct. 
[His  Lordship  referred  to  the  8  &  9  Vict,  c  16.  s.  97.]  T!ie 
case  of  Lowe  v.  The  London  and  North  Western  Railway  Compt^ry 
shows  that  if  a  company  enjoy  the  benefit  of  the  contract,  tLit 
is  evidence  that  they  are  bound  by  it.  That  case  applies  if, 
the  present  one,  and  upon  it  I  rest  my  judgment. 

Rule  dischni^edL 

Attorneys,  Parker^  Ilayes^  §•  Co.,  and  W,  Sf  JST.  P.  Sharp. 


(a)  21  L.  J.  Q.  B.  36L 
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FROST  V.  OLIVER,  (a) 
Coram  Lord  Campbell  C.  J.,  V^ightman  J.,  Erle  J.,  and       ^ 

CrOMPTON  J.  Bench. 

"T^  •  June  11. 

JUECLARATION  for  goods  sold  and  delivered.   Plea:  never  The  owner  of 
indebted.  »  ^^?  having 

A         1-  'ii-i*         T       t  made  an  im  per- 

At   the  trial   before  Lord  Campbell  C.J.  at   the  London  feet  sale  of  her 
eittings  after  Hikry  Term,  1853,  a  verdict  was  found  for  the  Sffioa 
plaintiff  for  295/.  17*.  Id. ;  and  a  rule  having  been  obtained  to  P*r*y»  "^^^  ap- 
ehow  cause  why  that  verdict  should  not  be  set  aside,  and  a  new  S^^th  tTe^* 
trial  had  on  the  ground  of  misdirection,  privity  of  the 

Mr.  Serjeant  Shee  and  Mr.  Bovill,  on  the  6th  May,  showed  ^e^howevcr, 
cause  against  the  rule,  and  Mr.  Bramwell  Q.  C.  and  Mr.  Barstow  ^f^^^^^  ^^ 

i-i.  t»  •  m  the  register  as 

were  heard  in  support  of  it  on  the  7th  May;  but  as  the  cir-  owner;  and 

cumstances  of  the  case,  as  well  as  the  arguments,   sufficiently  T^^^^,  * 

appear  in  the  judgments  delivered  by  the  learned  Judges,  it  is  session  of  the 

unnecessary  to  state  them  here.  ^®^^  for  the 

•'  ^  purpose  of  se- 

Judgment  was  now  delivered  by  the  learned  Judges  seriatim,  coring  pay- 

°  ment  of  the 

purchase- 

LoRD  Campbell  C.  J.     In  this  case  the  Court  is  divided  •  ™^°®y  •  ?°^ 

,.,-_  .i-r*  *    the  captain 

but  it  will  be  more  convenient  that  I  should  begin,  as  I  have  having  ordered 
made  an  analysis  of  the  evidence  on  both  sides.     This  is  an  ac-  ^^^^^^  ^hich 

I        1   /.      1  «     ,  "^ere  supplied 

tion  against  tlie  detendant,  as  owner  of  the  ship  "  Pro<yres8,"  and  used  for 

for  the  value  of  ropes  supplied  for  her  running  rigging.     At  ^^^f  Ui7 

the  trial,  it  was  proved  on  the  part  of  the  plaintiff  that  the  de-  *^!P — .^'^» 

fendant,  a  merchant  at  Liverpool,  in  July,  1850,  was,  and  still  EttTr^hat 

continued  to  be,  the  sole  owner  of  this  ship,  registered  at  Liver-  ^*  ^**  *  ^^^' 

pool,  as  his  property,  and  one  Thompson  was,  with  his  privity,  jury  to  find, 

registered  as  the  master  of  the  ship  in  the  beffinninsr  of  Sent.  1852  "?^®'  ^  ***® 

J  •         1  1  o  o       f^^j^*-.  AvjcTA,    circumstances, 

and  so  continued  until  the  11th  of  January,  1853:  that  the  whether  or  not 
ship,  in  the  beginning  of  September,  1852,  was  in  a  dock  in  lupp^^o^the 
the  port  of  London  to  be  repaired  and  fitted  out  for  a  voyage  ®'®^*  ^^  ^® 
to  Australia,  to  carry  out  emigrants,  and  Thompson  was  then  gfstewd^ner" 
acting  as  master  of  the  ship:  that  the  running  rigging  was 
rotten,  and  had  been  condemned  by  the  Emigration  Commis- 
sioners: that  new  running  rigging  was  necessary,  to  fit  her 
for  the  voyage,  and  that  Thompson  ordered  the  rope  in  ques- 
tion for  the  new  running  rigging  :  that  it  was  supplied  by  the 
plaintiff  on  that  order,  and  that  the  plaintiff  caused  the  ship's 
register  at  the  Custom-house  to  be. inspected;  but  the  evidence 
did  not  clearly  show  whether  this  was  before  or  after  the  rope 

(a)  Reported  by  R,  J.  Corner,  Esq. 
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^^^^'  ^      was  supplied :  that  ttie  rope  was  used  in  the  makiDg  of  the 
FBotT        new  running  rigging,  and  that  the  ship  sailed  on  the  Toyage  in 
*'*  the  beginning  of  1853,  in  the  employment  of  the  defendant, 

under  a  different  master.     On  the  part  of  the  defendant  it  was 
proved  that  on  the  14th  July*  1852,  he  entered  into  a  written 
agreement  with  one  Gompertz  to  sell  the  ship  to  him  for  a  sum 
specified :  that  she  was  to  be  employed  as  an  emigration  ship 
on  a  voyage  to  Australia:  that  the  defendant  was  to  repair 
her,  so  that  she  should  be  approved  of  by  the  Emigration  Com- 
missioners:   that  Gompertz  was  to  pay  the  purchase-money 
out  of  the  freight  to  be  received  from  passengers :  that  this 
agreement   did  not   recite  the   certificate    of  registry:    ^hat 
Gompertz  appointed  Thompson  master  of  the  ship  for  the  voy- 
age  to   Australia  and    back:    that    on  the  4th    September 
Thompson  went  on  board  and  began  to  act  as  master:  that 
on  the  9th  September  he  signed  a  receipt  for  the  ship :   that  the 
defendant  kept  three  ship-keepers  on  board  of  her :  that  they 
acted  under  the  orders  of  one  Jackson,  an  agent  of  the  defend- 
ant, who  was  superintending  the  repairs  of  the  ship  for  him, 
and  who  paid  them  their  wages :  that  one  M^ Alpine,  an  agent 
of  the  defendant,  remdned  on  boards  and  gave  orders  respecting 
the  ship  and  repairs:  that  the  dock  dues  were,  all  the  time 
she  was  under  repair,    paid  by  the  defendant:    that  by  the 
defendant's  order,  while  she  so  lay  in  the  dock,  she  was  co[>- 
pered  and  supplied  with  new  standing  rigging  at  the  defendant*? 
expense;  and  repairs  were  done  to  her  to  the  amount  of  1200/.: 
that  Thompson  had  taken  a  small  quantity  of  goods  on  board 
for  passengers:   that  the  defendant,  not  being  able  to  obtala 
payment  of  the  purchase-money,   and  the   agreement   being 
void  for  not  reciting  the  certificate  of  the  registry,  he  in  the 
month  of   October,    caused  the    ship   to    be   taken   from  tlie 
dock  where  she  lay,  in  the  absence  of  Thompson,  and  without 
any  notice  to  him :    that  the  defendant  afterwards   remaiut  J 
in  the  exclusive  possession  of  the  ship ;  and  having  completed 
her  outfit,  sent  her  on  a  voyage  under  another  master:    th^.: 
he  gave  orders  for  delivering  up  the  goods  of  the  passengers, 
and  all  things  remaining  moveable  which  had  been  pat  into  tre 
ship  by  Thompson  acting  as  master:    that  the  greatest  pirt 
of  the  rope  supplied  by  the  plaintiff  had  been  worked  up  in:.' 
running  rigging  during  that  time,  but  that  some  coils  remaining 
on  board  had  not  been  worked  up :  that  the  whole  was  carricM 
off  in  the  ship,  and  no  part  of  it  returned  to  the  pL^intif : 
that  the  defendant  had  never  seen  Thompson,  nor  given  bird 
any  directions  to  purchase  anything  for  the  use  of  the   shif  - 
that  the  plaintiff  and  Thompson,  who  did  not  before  know  tl. 
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plaintiff,  having,  about  the   middle  of  September,  met  in  a      .  '^^^'  . 
railway  carriage,  one  Hutchinson  asked  the  plaintiff  to  supply        Frost 
the  "  Progress  "  with  rope.     That  the  plaintiff  said, "  Certainly ;       Ou^es. 
who  is  to  give  me  the  order?"  and  that  the  answer  was  "  Cap- 
tain Thompson:"  that  Thompson  did  give  the  order  and  the 
rope  was  supplied  accordingly ;  and  that  the  invoice  was  made 
out  in  the  usual  form,  debiting  Captain  Thompson  and  owners, 
and  was  sent  to  the  defendant  on  the  7  th  December,  with  a 
demand  of  payment;   and  that  he  returned  it  on   the  16th 
December,  denying  his  liability.     There  was  a  verdict  for  the 
plaintiff  for  295/.  17 8,  1^.,    the  value  of   the  rope,    and  a 
rule  was  granted  to  show  cause  why  there  ought  not  to  be 
a  new  trial  on  the  ground  of  misdirection.     Upon  the  argu- 
ment it  was  contended  that  no  primd  facie  case  was  made  by 
the  plaintiff,  and  that  no  liability  would  have  been  established 
against  the  defendant  if  even  he  had  not  entered  into  any  a^ee- 
ment  to  sell  the  ship,  and  Thompson  had  been  appointed  master 
by  the  defendant  himself;  as  the  goods  which  were  necessary  for 
the  equipment  of  the  ship  were  ordered  and  supplied,  not  in 
a  foreign  port,  but  in  the  port  of  London.     This  point  was 
not  made  at  the  trial ;  and  I  conceive  that  it  is  wholly  unten- 
able.    I  have  always  understood  that  both  at  home  and  abroad 
the  master  of  a  ship  is  presumed  to  have  authority  to  bind  the 
owner  for  repairs  or  stores  ordered  by  him,  which  are  necessary 
for  the  equipment  and  navigation  of  the  ship  in  the  voyage  or 
trade  in  which  the  owner  employs  it.    That  is  the  law  laid  down 
bj  Lord  Tenterden  in  his  book  on  Shipping,  6th  edition,  p. 
116.     These  are  his  words: — ''As  the  master,  in  general^  ap* 
pears  to  all  the  world  as  the  agent  of  the  owners,  in  matters 
relating  to  the  usual  employment  of  the  ship,  so  does  he  also  in 
matters  relating  to  the  means  of  employing  the  ship ;  the  busi- 
ness of  fitting  out,  victualling,  and  manning  the  ship  being 
left  wholly  to  his  management  in  places  where  the  owners  do 
not  reside,  and  have  no  established  agent ;  and  frequently,  also, 
even  in  the  place  of  their  own  residence  his  character   and 
Bituation  furnish  presumptive  evidence  of  authority  from  the 
owners  to  act  for  them  in  these  cases."  Mr.  Bramwell  rested  for 
his  new  doctrine  on  the  judgment  of  the  Court  of  Exchequer  in 
Beldon  v.  Campbell  {a),  in  which  he  was  counseL     That  case, 
when  examined,  will  be  found  to  be  good  law ;  but  to  have 
little  application  to  the  present     The  question  there  was  re- 
specting the  authority  of  the  master  to  bind  his  owner  by  bor- 
rowing in  this  country  money  not  immediately  necessary  for  the 
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^^^'  ^     prosecution  of  the  voyage.    Parke  B.  says  ;  **  The  master  is  ap- 
Fm>8T        pointed  for  the  purpose  of  conducting  the  navigation  of  the  ship 
^  ^'  to  a  favourable  termination ;  and  he  has,  as  an  incident  to  that 

employment,  a  right  to  bind  his  owner  for  all  that  is  necessary ; 
that  is,  upon  the  legal  maxim,  Quando  aliquid  mandattrr,  man- 
datur  et  amne^  per  quod  pervenitur  ad  illud.     Conseqaentlj,  the 
master  has  perfect  authority  to  bind  his  principal,  the  owner,  aa 
to  all  repairs  necessary  for  the  purpose  of  bringing  the  ship  to  its 
port  of  destination ;  and  he  has  also  power,  as  incidental  to  his 
appointment,  to  borrow  money,  but  only  in  cases  where  ready 
money  is  necessary ;  that  is  to  say,  where  certain  payments  must 
be  made  in  the  course  of  the  voyage,  and  for  which  ready  money 
is  required."    He  then  goes  on  to  show  that  in  the  case  under  the 
consideration  of  the  Court  the  master,  after  the  debt  had  beoi 
contracted,  went  and  unnecessarily  borrowed  money  from  the 
plaintiff  to  enable  him  to  pay  the  debt.     Martin  B.  gives  the 
ratio  decidendi  in  the  following  pithy  sentence :  ^  The  true  prin* 
ciple  is,  that  the  master  has  not  authority  to  borrow  money 
after  the  work  has  been  done,  for  the  purpose  of  paying  the  debt 
due  for  it"    I  cannot  doubt,  therefore,  that  if  the  Judge,  at  the 
close  of  the  plaintiff's  case,  had  been  asked  to  direct  a  non-suit, 
he  would  have  been  bound  to  have  left  the  evidence  to  the  jury ; 
with  strong  observations  that,  unanswered,  it  entitled  the  pon- 
tiff to  a  verdict.     But  we  are  now  to  consider  the  effect  of  the 
important  evidence  which  was  given  oh  the  part  of  the  defend* 
ant.     And  here  the  question  arises  whether,  after  that  evidence 
was  given,  any  question  remained  for  the  jury,  except  whether 
they   believed  the  defendant's  witnesses;    and   whether  they 
ought  to  have  been  directed  that,  if  they  did,  they  were  bound 
to  find  a  verdict  for  the  defendant.     After  very  attentively  con- 
sidering the  able  arguments  urged  before  us  on  this  part  of  the 
case,  I  am  of  opinion  that  the  evidence,  although  believed,  does 
not  necessarily  exempt  the  defendant  from  Uability ;  and  I  most 
begin  by  observing  that  this  case  is  clearly  distin^ished  from 
those  in  which  the  owner,  under  a  charter-party,  has  parted 
entirely  with  the  possession  of  the  ship,  and  the  master  sub- 
sequently appointed  by  another,  cannot  be  considered  as  agent 
of  the  owner.     If  I  were  to  assume  that  Gompertz  might  have 
been  sued  —  (although  his  counsel  might  have  ui^ged  that,  bv 
the  special  agreement  between  him  and  Oliver,  the  latter  was 
bound   to  supply  all  repairs  necessary  to  render  the  ship  fit 
for  the  purpose,  including  the  running  rigging),  —  it  does  n<^ 
follow  that  another  might  not  also  be  liable.     In  the  cc»nmon 
case  of  repairs  ordered  by  the  captain  within  the  scope  rf  hi? 
authority  as  master,  the   bill  being  made  out  to  the  masta 
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and  owner,  it  is  laid  down  in  all  the  books  on  the  subject  that      ,  ^^^^'  . 
cither  he  or  the  owner  may  be  sued.     Again,  departing  from        Fbost 
these  peculiar  contracts,  depending  partly  on  the  law  merchant,       ouver. 
suppose  A.  were  to  authorize  B.  to  buy  goods  for  him  from  C, 
and  D.  were  to  represent  to  C.  that  B.  was  his,  D/s,  agent,  an4 
C.  should  thereupon  sell  goods  to  B.  who  should  deliver  them  to 
A.,  I  apprehend  that  although  C.  might  sue  A.,  who  actually 
authorized  B.  to  buy  the  goods  as  his  agent,  he  might  make  his 
election  to  sue  D.,  who  held  out  B.  as  his  agent  with  authority 
to  buy  goods  for  him.     Is  there  not  some  evidence  from  which 
it  may  be  inferred  that  the  defendant  in  this  case  held  out 
Thompson  as  his  agent,  with  authority  to  order  the  necessary 
repairs  for  the  ship,  or  that  he  concurred  in  the  appointment  of 
Thompson  as  master  ?   The  defendant  was  the  sole  owner  of  the 
ship,  and  Thompson,  with  his  privity,  was  registered  as  master, 
although  appointed  by  Gompertz.     There  was  strong  evidence 
that  the  defendant  continued  in  possession  of  the  ship  while 
Thompson  was  acting  as  master,  from  the  ship-keepers  whom 
he  employed  for  that  purpose  —  from  M' Alpine,  his  agent,  who 
actually  continued  on  board  to  superintend  the  repairs  —  from 
the  presence  of  workmen  employed  upon  her  —  from  the  con- 
trol over  the  ship  which  was  exercised  by  his  agent,  Jackson  — 
and  from  his  payment  of  the  dock  dues  for  all  the  period  during 
which  the  repairs  were  going  on.     In  one  sense,  the  ship  may 
be  said  to  have  been  in  the  possession  of  the  owners  of  the 
dock,  who  were  paid  by  him  to  keep  possession  of  her.     The 
defendant  likewise  seems  to  have  had  a  strong  motive  for  not 
parting  with  the  possession  of  the  ship,  that  he  might  retain  his 
lien  upon  her  for  the  purchase-money,  being  evidently  suspicious 
of  the  solvency  of  the  purchaser.     If  the  owner  was  actually 
in  possession  of  the  ship,  may  he  not  be  considered  as  holding 
out  all  those  who  were  engaged  in  the  management  of  the  ship 
as  being  employed  by  him,  and  as  his  agents  ?  And  why  not  the 
master,  as  well  as  the  ship-keepers,  M^ Alpine  and  Jackson  ? 
He  might  not  be  liable  for  the  acts  of  the  master  to  any  body 
ivho  knew  the  master  was  not  appointed  by  him,  and  that  be 
lad  been  appointed  by  Gompertz,  the  purchaser ;  but  the  phuntiff 
\s  not  shown  to  have  known  anything  of  Gompertz;  and  the 
jury  might  reasonably  believe  that,  having  directed  the  register 
to  be  searched,  he  gave  credit  to  what  he  there  saw,  namely, 
hat   Oliver  was  owner,  and  that  Thompson  was  master;   so 
hat  he  may  be  presumed  to  have  supplied  the  goods  on  the 
credit  of  Oliver,  which  would  be  perfectly  consistent  with  the 
leading  of  the  invoice.     Was  there  not,  then,  evidence  to  leave 
,<>  the  jury  of  the  liability  of  the  defendant,  as  owner,  for  goods 
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1858^     ordered  by  the  master  while  the  diip  remained  ander  hia  control  ? 
If  there  was,  I  do  not  see  how  it  could  have  been  left  di£fereiitlj 
to  the  jury.     They  were  asked  to  consider  whether  they  be- 
lieved that  the  ship  remained  in  the  possession  of  the  defendant 
while  Thompson  acted  as  master,  and  the  repairs  were  going 
on ;  and  whether  they  were  of  opinion,  upon  all  the  evidence 
in  the  case,  that  the  defendant  authorized  the  order  given  for  tlie 
goods  supplied  by  the  plaintiff  for  the  use  of  the  ship.    In 
fVittiamson  v.  Page  (a)  it  is  laid  down  that  in  all  such  cases  it 
is  a  question  for  the  jury,  whether,  under  the  particular  circum- 
stances, the  master's  position  was  such  as  to  constitute  lum  the 
authorized  agent  of  the  owner,  so  as  to  bind  him.    In  the  cases  in 
which  it  was  held  that  the  mere  l^al  ownership  does  not  neces- 
sarily create  liability  for  repiurs  done  to  the  ship,  language  is 
used  by  the  Judges  quite  consistent  with  this  defendant  beii^ 
held  liable.     In  Young  v.  Brander,  Lord  EUenbortmgh  fiays(i), 
**  It  was  never  heard  of  that  if  a  stranger  ordered  repairs  for 
another*s  ship  or  carriage,  the  owner  was  liable  for  such  repurs. 
Suppose  a  pirate  ran  away  with,  a  ship,  would  the  owner  be 
liable  for  repairs  ordered  by  him?"    I  would  ask,  can  the  de- 
fendant, having  been  in  possession  of  this  ship  in   Wigrams 
Dock,  and  having  had  the  benefit  of  the  repidra  which  were 
ordered  by  the  master  acting  as  such  while  he  so  had  poaaession, 
be  compared  to  the  owner  of  a  ship  run  away  with  by  a  pirate? 
In  Jennings  v.  Griffiths  (c),  in  which  Lord  Tenterden  held  that, 
although  legal  ownership  is  primA  facie  evidence  of  liabifity  for 
goods  ordered  by  the  master,  it  was  rebutted  by  proof  of  the 
beneficial  interest  having  been  parted  with,  he  mainly  relied 
upon  the  fact  of  the  legal  owner  having  entirely  ceased  to  id- 
terfere  with  the  management  of  the  ship.     Here  the  defendant 
had  not  parted  with  the  beneficial  ownership,  and  he  actually 
retained  possession  of  the  ship,  and  continued  the  benefidal 
owner,  when  she  was  enhanced  in  value  by  the  plaintifiTa  goods. 
The  present  case  much  more  resembles  the  case  of  Z>awsam  t. 
Lfmgfcrd^  which  Lord  Tenterdtny  in  Jennings  v.  Griffiths^  quotes 
and  approves  of.     ''  There,**  says  he,  **  the  roistered  owner 
had  parted  with  his  interest  in  the  ship,  but  with  a  stipulatko 
that  he  should  retain  possession  of  the  bill  of  Sale,  and  receire 
port  of  the  profits  until  the  biUs,  in  consideration  of  which  tk 
transfer  was  made,  should  be  paid."    The  same  case  is  reported 
under  the  name  of  Dowson  v.  Leake  (d),  with  this   maigim! 
note :  "  Where  there  were  two  joint  owners  of  a  ship,  and  (se. 

(a)  1  Car.  &  Kir.  581.  (e)  Ry.  &  Moo.  42. 

{b)  8  Ewt,  10.  {d)  Dow.  &  Ry.  K.  P.  C,  S2. 
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by  private  agreement^  parted  with  all  his  interest  in  his  share  to 
the  other^  to  be  paid  by  bills  at  different  dates,  but  kept  his        Fbost 
name  on  the  register  by  way  of  collateral  security  for  the  pay-       OLrraE. 
ment  of  bills :  held,  that  he  was  liable  for  repairs  done  to  the 
ship  subsequent  to  such  agreement,  although  he  had  never  after- 
guards interfered  in  the  concerns  or  management  of  the  ship.'* 
Then,  says  Lord  Tenterden^  "  After  the  passing  of  the  Registry 
Acts,  the  leaning  of  courts  of  law  in  their  construction  of  them, 
was  to  say,  that  the  registered  owners  of  ships  should  at  all 
erents  be  liable  for  repairs."     That  learned  Judge  was  instru- 
mental in  overturning  that  doctrine ;  but  he  never  intimated  an 
opinion  that  the  ownership  was  to  be  disregarded  in  questions  of 
liability  for  repairs,  or  that  the  owners  would  not  be  considered 
liable,  unless  under  a  contract  personally  entered  into  by  them- 
selves, or  by  the  master  whom  they  have  themselves  actually  ap- 
pointed.    I  apprehend  that  such  a  doctrine  would  be  opening  a 
wide  door  to  fraud,  and  would  lead  to  very  injurious  conse- 
quences in  this  country.     According  to  the  Roman  Civil  Law, 
which  has  been  followed  by  all  the  continental  nations,  the 
tradesman  who  repairs  or  supplies  stores  to  a  ship  is  safe ;  for  he 
has  a  specific  remedy  against  the  ship,  even  after  the  owner  has 
parted  with  the  possession  of  her,  as  he  may  attach  and  sell  her 
for  the  amount  of  his  debt.     By  the  law  of  £ngland  he  has  no 
remedy  but  by  action  against  the  person  of  his  debtor ;  and  we 
must  take  care  he  is  not  deprived  of  this  by  the  mode  of  dealing 
resorted  to  by  the  owners  of  the  ship  who  derive  a  benefit  from 
his  work  and  materials.     They  cannot  be  permitted  conclusively 
to  repudiate  the  agency  of  the  master,  acting  as  such  with  their 
knowledge,  while  they  retain  possession,  as  well  as  the  ownership 
of  the  vesseL     Under  such  circumstances,  in  my  opinion,  the 
jury  should  determine  the  question  of  liability.     In  this  case  the 
question  of  liability  was  left  to  the  jury ;  and  I  think  that  their 
verdict  ought  not  to  be  disturbed. 

WiGHTMAN  J.  There  was  in  this  case,  as  it  seems  to  me, 
evidence  of  circumstances  which  would  warrant  the  verdict  of 
the  jury  in  favour  of  the  plaintiff.  It  appeared  that  the  de- 
fendant, before  the  sale  to  Gompertz,  was  both  legal  and  bene^ 
ficial  owner  of  the  ship ;  that  by  an  instrument  of  sale,  which 
was  insufficient  to  convey  any  legal  title  to  Gompertz,  the  de- 
fendant undertook  to  do  certain  repairs  sufficient  to  qualify 
the  ship  for  the  approval  of  the  Emigration  Commissioners; 
and  for  that  purpose,  and  as  it  seems,  as  the  jury  may  have  well 
believed  from  the  evidence,  for  the  purpose  of  lien  for  the 
purchase-money,  he  retained  concurrent  possession  of  the  ship 

C.  L.— VOL.  I.  3  U 


V. 
OUYEB. 


1010  THE  COMMON  LAW  REPORTS.  • 

.  ^^^^'  ,      with  Gompertz,  keeping  his  own  serranta  on  board,  and  nerer 
Fbovt        giving  complete  or  absolute  poesession  of  the  Teflsel  to  Gom- 
pertz ;  who  had,  however,  with  the  knowledge,  and  appaientlj 
with  the  concurrence  of  the  defendant,  appointed  a  captuu, 
who  acted  as  such ;  and  was,  I  believe,  the  only  person  cm  boinl 
who  was  in  the  employ  of  Gompertz  during  the  time  the  plamtif 
was  doing  the  work  which  is  the  subject  of  the  present  action, 
and  which  was  done  while  the  vessel  was  in  port*     After  ^ 
work  had  been   done,  and  which  consisted  of  the  eupplyii^ 
and  fitting  up  some  of  the  running  rigging,  the  defendant  re- 
sumed the  entire  and  exclusive  possession  of  the  aUp,  in  €od- 
sequence   of  non-payment  of  the  purchase-money,  and  em- 
ployed the  ship,  with  the  running  rigging  set  up  by  the  plain- 
tiff, on   a  voyage  on  his  own  account.     During  the  whole 
period  between  the  sale  to  Gompertz  and  resuming  ezduare 
possession  of  the  ship,  the  defendant  was  the  l^al  owner^  as 
indicated  by  the  register,  and  also  the  beneficial  owner  to  the 
extent  of  holding  possession  of  the  vessel  until  the  purchaser 
had  completed  his  contract,  and  as  a  security  for  the  perform- 
ance of  it.    It  is  also  to  be  observed,  that  the  running  rigging, 
which  was  set  up  by  the  plaintiff,  ought  to  luive  been  set  up  by 
the  defendant,  pursuant  to  his  contract  with  Gompertz.    It 
appears,  then,  that  the  running  rigging  set  up  by  the  plalnliS 
was  supplied  for  the  necessary  repairs  of  the  ship ;  that,  at  the 
time  of  the  supply,  the  defendant  was  the  l^al,  and,  in  part, 
beneficial  owner;  and  that  it  was  supplied  for  repairs  wliicfa  the 
defendant  was  himself,  by  his  contract,  bound   to   make,  to 
enable  the  vessel  to  obtain  the  approval  of  the  Emigration  Coui- 
missioners ;  and  that  the  defendant,  and  he  only,  had  the  bece£t 
of  the  work  done  by  the  plaintifi^     On  what  ground,  then,  is  it 
that  the  liability  of  the  defendant  to  pay  is  disputed  ?   It  is  saiJ 
the  work  was  ordered  without  the  knowledge  of  the  defendant, 
by  Thompson,  the  captain  appointed  by  Gbmpertz,  and  tiiat  he 
(Thompson)  was  not  the  agent  of  the  defendant,  either  in  fact 
or  in  law,  and  had  no  authority,  express  or  implied,  to  p]e%e 
his  credit,  and  that  consequently  the  defendant  is  not  lialcc. 
but  that  the  action  should  have  been  either  against  the  caf^als 
or  against  Gompertz.    The  captain  was  appointed  by  GKxnpertz. 
and  not  by  the  defendant,  and  gave  orders  for  the  ropes  to  tk 
plaintiff  without  any  express  authority  from  either,  and  withcst 
informing  the  plaintiff  who  was  the  owner,  beneficially  or  other- 
wise.    There  is  no  doubt  but  that  the  work  was  neceesair: 
and,  when  complete,  the  phuntiff  made  his  bill  out  against  tk 
master  and  owner  of  the  ship.     The  question  is,  T5K>n  wh-^ 
credit  the  work  was  done  ?     The  legal  title  to  the  ship  w 


THE  COMMON  LAW  REPORTS.  1011 

furnish  primd  facie  evidence  that  the  repairs  were  made  nn-      ,  ^^^^- 
der  the  authority,  and  for  the  benefit  of  the  legal  owner ;  but,  if 
it  appears  they  were  made  under  the  authority  and  for  the 
benefit  of  another,  the  legal  owner  will  not  bo  answerable,  as 
stated  to  be  the  law  in  Abbott  on  Shipping.     Young  y.  Brander 
is  referred  to  as  an  authority  in  support  of  the  general  proposi- 
tion.    In  the  later  case  of  Jennings  v.  Griffiths  («),  Lord  TVn- 
terden  stated,  that  the  first  question  in  such  a  case  was,  on 
whose  credit  was  the  work  done  ?  and  he  distinguished  the  case 
before  him  from  the  case  oiDowson  v.  Longford,  which  was  cited^ 
the  circumstances  of  which  more  nearly  resemble  the  present 
than  any  of  the  cases  cited  in  the  argument.     In  that  case,  as 
stated  by  Lord  Tenterden,  the  registered  owner  parted  with  his 
interest  in  the  ship,  but  with  a  stipulation  that  he  should  retain 
possession  of  the  bill  of  sale,  and  receive  part  of  the  profits,  until 
bills  given  in  consideration  of  the  transfer  were  paid.     He  had 
himself  been  in  the  habit  of  employing  tradesmen  about  the 
ship,  and  had  given  no  notification  to  them  that  his  interest  in 
the  vessel  had  ceased.     The  jury  found  —  and  properly  in  Lord 
Tenterden's  opinion  —  that  the  work,  in  respect  of  which  the 
action  was  brought,  had  been  done  on  his  credit.     In  the  pre- 
sent case,  although  the  defendant  had  never  enployed  the  plain- 
tiff himself,  he  was  the  legal  owner  upon  the  register ;  was  in 
concurrent  possession  of  the  ship  with  Gompertz,  and  was  fully 
aware  that  Thompson  was  captain,  appointed  by  the  latter,  and 
was  himself  employing  workmen  to  do  other  repturs  about  the 
ship ;  and  was  by  his  contract  bound  to  do  such  repairs  as  those 
which  were  done  by  the  plidntifF,  who  gave  credit  to  the  owners, 
whoever  they  might  be.     If  he  examined  the  register  he  would 
Snd  that  the  defendant  was  the  registered  owner ;  if  he  went  to 
ihe  ship,  he  would  find  the  defendant's  servants  were  in  posses- 
don,  and  that  other  repairs  that  were  in  progress  on  the  ship 
vere  being  done  on  his  credit.     Was  not  this  holding  himself 
>ut  to  the  world  as  beneficial  as  well  as  legal  owner  ?     Did  not 
lis  conduct  fully  justify  the  plaintiff  in  giving  him  credit  for 
vork  ordered  by  the  captain,  who,  by  the  conduct  of  the  de- 
endant,  he  might  reasonably  believe  to  be  the  defendant's  cap- 
ain,  and  warrant  the  jury  also  in  finding  the  verdict  they  did? 
iy  allowing  Gompertz  to  appoint  the  captain,  while  he  retained 
he  legal  and  such  a  beneficial  interest  in  the  ship  as  gave  him 
ntire  control  over  it,  during  the  time  that  he  held  concurrent 
ossession,  he  may  be  understood  to  have  adopted  the  appoint- 
lent  of  Thompson  by  Gompertz,  and  to  have  held  him  out  to 
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.  ^^^'  ,      the  world  as  his  captain ;  and  while  the  parties  remained  in  the 
Fro0t        same  relative  position^  all  the  usual  contracts  necessarj  for  the 
repair  of  the  ship  ordered  by  the  captsun,  would  apparentlj  be 
quite  as  much  on  the  credit  of  the  defendant  as  of  Grompertz ; 
and,  indeed,  more  so,  as  the  pbuntiff  acted  on  the  credit  of  the 
owner  generally,  and  upon  the  order  of  the  captain,  who  did  not 
inform  him  who  the  owner  was.     The  jury  might,  on  the  state 
of  facts  appearing  upon  the  evidence  in  this  case,  be  warranted 
in  treating  the  defendant  as  the  beneficial  as  well  as  the  legal 
owner,  and  the  captain  as   his  agent,  for  the  purpose^  at  all 
events,  of  such  repairs  as  he  himself  was  bound  to  make.     The 
cases  o{  Ybunff  v.  Brander{a),  Jennings  \.  Griffiths  (Jb\   Tre- 
whella  ▼.  BotDe(c)^  and  Frazer  v.  Marsh  (<2),  are  all  distinguidi- 
able  from  this.     In  Young  v.  Brander  the  defendants  ^were  the 
legal  owners  only  by  reason  of  their  names  being  Buffered  to 
remiun  on  the  register  after  they  had  done  all  that  was  in- 
cumbent on  them  to  do,  to  convey  the  legal  title  of  the  ship  to 
the  purchaser.     They  never  interfered  with  the  ship  in  any 
way  after  the  sale,  and  the  purchaser,  who  appointed  the  cap- 
tun,  had  entire  possession.     All  the  circumstances  wfaidi,  in 
the  present  case,  would  warrant  the  finding  of  the  jury,  are 
wanting  in  those  cases,  and  it  is  therefore  distinguishable.     In 
Jennings  v.  Griffiths^  also,  the  defendant  was  charged  as  l^ti 
owner  only  because  his  name  appeared  in  the  register.     He  had 
transferred  his  interest  to  his  son,  to  whom  he  gave  up  absolute 
possession,  and  never  in  any  way  interfered  with  the  ship  after- 
wards.    His  son,  the  transferree,  appointed  the  captaiiiy  who 
ordered  repairs.      That  case  is  distinguishable,  for  the   same 
reason  that  Young  v.  Brander  is,  from  the  present.      Tremrhtlk 
V.  Rowe  and  Frazer  v.  Marsh  are  distinguishable  on  the  same 
ground.    In  neither  of  the  cases  did  the  defendant,  after  parting 
with  the  vessel,  retain  possession,  or  interfere  in  the  management 
in  any  way ;  but  they  were  attempted  to  be  made  liable  only  s« 
legal  owners,  from  their  names  appearing  on  the  r^;ister.     It  £ 
to  be  observed  that  the  only  question  in  the  present  case  i^ 
whether  there  was  any  evidence  on  which  the  jury  would  ^ 
warranted  in  finding,  if  they  pleased,  a  verdict  for  the  plainti£ 
My  opinion  is,  there  was  such  evidence,  for  the  reasons  I  btrs 
given ;  and  I  therefore  think  the  rule  for  a  new  trial  should  k 
discharged. 

Eble  J.  Upon  the  question  whether  the  defendant  cct- 
tracted  to  pay  the  plaintiff  for  the  goods  supplied  to  the  A*' 
*'  Progress,"  the  material  facts  appear  to  me  to  be,  that  the  wsff 

(a)  8  East,  10.  (c)  11  East,  435. 
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for  the  goods  to  be  supplied  for  that  ship  was  given  by  Thomp-      ,  ^^^- 
8on ;  and   that  Thompson   had  been   appointed   by  Gompertz        Fbost 
master  thereof  for  an  intended  voyage ;  and  that  he  had  given 
the  order  on  behalf  and  with  the  authority  of  Gompertz.     If 
these  facts  were  found  by  the  jury,  the  plaintiff  contracted 
with  Gompertz  the  principal,  through  Thompson  his  agent,  and 
not  with  the  defendant ;  and  all  the  other  evidence,  such  as  the 
sale  by  the  defendant  to  Gompertz,  the  qualified  possession  of 
the  ship  by  Gompertz,  subject  to  the  possession  by  the  defend- 
ant for  purposes  both  of  repairs  and  of  retaining  a  lien  for  the 
price,  and  the  loan  of  the  certificate  of  the  register  by  the  de- 
fendant's broker  for  the  insertion  of  Thompson's  name  as  captain, 
and  the  refusal  of  the  defendaut  to  supply  the  goods  in  question 
as  part  of  the  repairs  he  was  to  do,  and  cancelling  the  sale  of 
the  ship,  and  retaking  it,  with  the  goods  in  question  on  board, 
was  no  evidence  that  the  defendant  contracted.     It  is  admitted, 
on  the  facts,  that  Gompertaf  was  liable,  if  the  plaintiff  chose  to 
sue  him ;  but  it  has  been  argued  for  the  plaintiff  that,  as  the 
defendant  had  the  legal  title  to  the  ship,  and  had  possession  as 
above  described,  and  probably  knew  that  the  master  had  been 
appointed  by  Gompertz,  he  may  be  presumed  in  Law  to  have 
concurred  in  that  appointment,  and  to  have  given  the  master  an 
authority  to  pledge  his  credit  as  owner  for  the  supplies  to  the 
ship ;  although,  in  fact,  he  did  not  concur  in  that  appointment, 
and  had  refused  to  give  any  order  for  the  supplies  in  question. 
From  this  argument  I  dissent.     The  origin  of  contracts  is  in . 
the  consent  of  the  contracting  parties ;  and  the  origin  of  autho- 
rity to  an  agent  to  contract  for  his  principal  is  in  the  consent  of 
the  principaL     And  the  question  whether  there  was  consent  to 
the  contract  or  to  the  authority  is  to  be  tried  according  to  the 
general  principle  for  trying  other  questions ;  and  I  take  it  to 
be  a  general  principle  that,  if  direct  evidence  of  the  matter  to 
be  proved  appear,  that  is,  if  evidence  of  the  making  of  the  con- 
tract, and  the  giving  authority  for  that  purpose  is  adduced  and 
believed,  the  circumstantial  evidence  from  which  an  inference 
might  be  drawn,  in  the  absence  of  direct  evidence,  then  becomes 
xnmaterial  and  irrelevant.     The  plaintiff's  argument  appears  to 
ne  to  contravene  this  principle;  for,  after  the  direct  evidence 
>f  Thompson,  both  as  to  the  making  of  the  contract  and  the 
tuthority  under  which  he  acted,  the  plaintiff  contends  that  the 
ury  may  infer  from  the  circumstances,  such  as  ownership  of  the 
hip  and  the  conduct  of  the  defendant,  that  the  authority  proved 
o  have  been  derived  from  Gompertz  was  derived  from  the  de- 
en  dant,  and  so  shift  upon  Oliver,  against  his  will,  a  contract  of 
xompertz,  and  create  a  contract  without  the  consent  of  the 
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^^^'  .  contracting  party.  Such  a  course  would  be  inadmissible  m  in 
ordinary  action  for  goods  sold,  where  the  order  is  given  bj  aa 
agent ;  and  it  appears  to  me  to  be  equally  inadmisdble  where 
the  goods  were  supplied  for  a  ship,  and  the  order  was  giren  bv 
the  master  as  agent  The  doctrine  that  the  l^al  ownerebip  of 
the  ship  is  proof  that  the  master  has  authority  to  contract  for 
such  owner  has  been  repeatedly  negatived.  The  dedaoiu  bive 
been  uumerousy  and  for  a  long  time  uniform,  that  the  mutef 
has  authority  to  bind  those  from  whom  he  receives  his  ^tpoiot- 
ment ;  and  has  no  authority  to  bind  others  by  reason  of  their 
legal  ownership.  In  Young  v.  Brafider{a)  the  defendant  hi 
sold  the  ship,  and  had  made  an  invalid  transfer ;  the  vendee  took 
possession,  and  appointed  a  captain,  who  ordered  the  mfain, 
which  were  done,  while  the  defendant's  name  continued  on  the 
roister  as  owner,  and  the  plaintiff  had  no  notice  of  the  chai:^ 
of  ownership ;  but  it  was  held  that  the  defendants  were  not 
liable,  although  the  repairs  were  ordered  by  the  master  whik 
they  were  owners,  they  'being  only  liable  for  orders  given  by 
their  master.  That  case  decides  that  the  origin  of  the  antboritr 
of  the  master  as  agent  stands  on  the  same  principle  as  that  of 
any  other  agent  In  Briggs  v.  WUhimon  (&)  where  the  mavg- 
ing  owner  mortgaged  his  share  of  the  ship  to  the  defendant,  vA 
afterwards,  while  he  was  acting  as  master,  ordered  repun  is 
master,  it  was  held  that  the  defendant,  as  mortgagee,  was  Dot 
liable  upon  that  order.  That  case  decides  that  the  master,  aetiog 
^in  that  capacity  with  the  knowledge  of  the  mortgagee,  the  legii 
owner,  has  no  authority  to  contract  for  him  contnury  to  his  io- 
tention.  Also,  in  Jamings  v.  Griffiths  (c),  the  owner,  aecordiog 
to  the  register,  was  not  liable  for  goods  ordered  by  the  master 
on  behalf  of  an  assignee  whose  title  was  not  r^stered.  The 
case  of  Dowson  v.  Longford^  as  there  expluned  by  Lord  7V«- 
ierden,  does  not  appear  to  have  relation  to  the  present  inqatiy. 
The  defendant,  in  that  case,  had  established  a  course  of  dealing 
with  tradesmen.  He  was  held  liable  for  goods  ordered  in  that 
course  before  he  gave  notice  of  a  qhange,  according  to  the  well- 
known  presumption :  but  the  defendant  here  had  no  prior  deal- 
ing with  the  plaintiff.  On  these  authorities  it  seems  to  me  that 
the  plaintiff's  case  does  not  come  within  the  doctrine  that  the 
acts  of  the  master  may  be  presumed  to  be  by  the  suthorilj  of 
the  owner,  because  resort  to  that  presumption  is  exdnded  bj 
direct  proof.  It  also  seems  to  me  that  the  plaintiff  cannot 
miuntiun  his  claim,  on  the  ground  that  the  defendant  held  him* 
self  out  as  the  contracting  party,  and  therefore  is  piedoded 

(a)  8  East,  10.  (*)  7  B.  &  a  80.  (c)  Ry,  &  Moo.e 
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from  denying  it ;  for  the  defendant  has  misrepresented  nothing,      .  ^^^^' 
has  concealed  nothing  as  between  him  and  the  plaintiff,  and  has        Frost 
merely  exercised  his  legal  rights.     I  therefore  come  to  the  con-       Outbb 
elusion  that  the  reasoning  relied  on  by  the  plaintiff  is  not  sup- 
ported by  principle  or  authority ;  and  I  am  confirmed  in  this 
Tiew  by  considering  the  paramount  importance  of  the  principle, 
that  the  making  a  contract  should  be  left  to  the  will  of  the 
parties ;  and  the  serious  consequence  of  infringing  that  principle, 
by   shifting  the  contracts  made  by  the  agent   of  one  party 
to    another  against  his  will,  and  without  knowledge  of  their 
number  or  nature,  so  as  to  deprive  him  of  the  choice  as  to  the 
rights  he  will  enforce,  and  of  the  opportunity  of  making  pro« 
vision  for  the  performance  of  his  duties ;  and  therefore,  in  my 
opinion,  there  should  be  a  new  trial. 

Cbompton  J.     The  only  question  for  our  consideration  in 
this  case  is,  whether  there  was  any  evidence  to  go  to  the  jury 
of  the  defendant's  liability.     It  must  be  t$iken  to   be  quite 
settled,  as  contended  for  by  the  defendant's  counsel,  and  not 
disputed  at  the  trial,  that  the  real  question  in  cases  of  this 
description  is,  on  whose  credit,  and  on  a  contract  with  whom, 
was  the  work  done  or  goods  supplied  ?     The  plaintiff  in  the 
present  case,  when  he  received  the  order  for  the  running  rigging, 
asked  on  whose  order  he  was  to  supply  the  goods,  and  was  told 
*'  Upon  the  captain's."  He  sent  in  his  account  to  the  captain  and 
owners  in  the  usual  way,  and  afterwards  made  inquiry  as  to 
who  appeared  to  be  the  owners  on  the  register,  although  it  was 
not  distinctly  ascertained  whether  the  inquiry  was  made  before 
or  after  the  goods  were  supplied.     He  may,  therefore,  fairly  be 
considered  by  the  jury  as  intending,  when  he  supplied  the  goods, 
to  look  to  the  master  and  owners  in  the  usual  way.     The  im- 
portant question,  however,  is  as  to  his  right  under  the  circum- 
stances so  to  look  to  the  credit  of  the  defendant  as  legal  owner; 
in  other  words,  whether  there  was  evidence  of  any  authority  on 
the  part  of  the  master  to  pledge  the  credit  of  the  defendant  by 
giving  a  general  order  for  supplying  the  running  rigging  in 
question,  and  whether  the  credit  of  the  owner  was  so  pledged. 
It  appeared  at  the  trial  that  an  executory  contract,  void  under 
the  Registration  Acts,  for  the  sale  of  the  vessel  to  one  Gom- 
pertz>  had  been  entered  into  by  the  defendant,  the  legal  owner 
of  the  vessel ;  but  the  contract  of  the  defendant  was  to  put  the 
vessel  in  such  a  state  as  to  satisfy  the  Emigration  Commis- 
sioners ;  and  the  defendant  was  to  be  paid  his  purchase-money 
out  of  the  freight  to  be  received  from  the  emigration  passengers 
to  Australia,  and  possession  was  to  be  given  upon  a  certain  day. 
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,  ^^^'  .      But  there  was  evidence  from  which  the  jaiy  might  be  taken  to 
Fbost        have  rightly  found  that  the  defendant  kept  the  possession  of  the 
vesselj  and  retained  control  over  her  until  after  the  suppl?  of 
the  rigging  in  question,  for  the  purpose  of  his  lien  for  the  par- 
chase-money,  and  to  secure  receiving  it  out  of  the  freight  The 
defendant  had  agents   and  ship-keepers  in  possesion  of  the 
vessel,  and  repairs  to  a  great  amount  were  done  by  the  order  of 
the  agent,  who  would  not  order  the  running  rigging  in  questioD, 
although  probably  under  the  contract  it  ought  to  have  been 
supplied  by  the  defendant.     It  appears  that  the  roister  was 
lent  by  the  agent  of  the  defendant  to  Grompertz  on  the  8th  of 
September,  and  sent  down  to  Liverpool,  where  the  vessel  w» 
registered;  and  the  name  of  Thompson,  the  new  captain  ap- 
pointed by  Gompertz,  was  placed  on  the  register,  the  name  of 
the  defendant  continuing  as  owner ;  the  register  was  retumed 
to  the  defendant's  agent  on  the  13th  of  September.     Thompson 
had  gone  on  board  the  ship  and  acted  as  master  from  the  4th  of 
September,  and  on  the  9th  of  September  had  signed  a  receipt 
for  it ;  but  the  defendant  continued  in  possession  of  the  ship 
concurrently  with  the  master,  and  kept  three  ship-keepers  on 
board,  and  an  agent  attending  to  her  repairs,  new  coppered  her, 
and  supplied  all  standing  rigging,  &c     In  October,  not  beiog 
able  to  get  his  purchase-money,  he  took  her  out  of  Thompeon  s 
possession ;  and  having  then  the   exclusive  possession  of  her, 
sent  her  to  Australia  on  his  own  account,  with  another  master. 
Under  these  circumstances  the  defendant  was,  to  some  extent, 
the  beneficial  as  well  as  legal  owner.     He  never  parted  with  the 
control  or  management  of  the  vesseL     There  was  evidence  of 
Thompson  having  been  appointed  captain  with  his  concurrence. 
The  jury  may  have  regarded  Thompson  as  the  captain  for  the 
defendant  until  the  executory  agreement  was  carried  out.    The 
rigging,  which  was  supplied  by  the  plaintiff,  would  be  for  the 
defendant's  benefit  In  the  event  of  the  contract  of  sale  not  being 
carried  out,  and  perhaps  also  in  the  other  event  of  its  being 
carried  out,  if  he  were  bound  to  supply  it,  as  appeared  to  be  the 
case.     I  do  not  think  all  these  circumstances  could  properiy  be 
withdrawn  from  the  jury,  or  they  could  properly  be  told  there 
was  no  evidence  of  authority  to  pledge  the  defendant's  credit. 
It  is  true  there  was  no  immediate  express  authority  from  the 
defendant  to  Thompson ;  and  the  direction  to  order  the  ligp^S 
in  question  probably  emanated  directly  from  Gompertz ;  bat  I 
think,  in  ascertaining  whether  the  case  of  the  plaintiff,  founded 
on  supplying  goods  on  the  general  authority  of  the  master,  va3 
answered  by  the  particular  state  of  facts,  the  jury  were  to  con- 
sider the  case  in  all  its  bearings,  with  regard  to  the  defendant 
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having  concurred  in  the  appointment  of  the  master,  and  having      ,  ^^^^'  . 
allowed  him  to  remain  as  master,  while  he  himself  continued        Fbost 
owner,  both  legally  and  beneficially,  and  while  he  as  such  owner  •     qjJJ^h, 
had  possession  of  her ;  with  regard  to  his  having  retained  the  con* 
trol  and  management  of  the  vessel,  and  being  in  possession  of  her 
when  the  goods  were  delivered  on  board,  and  with  regard  to  the 
fact  of  the  goods  being  supplied  in  a  great  measure  for  his  benefit. 
Was  it  no  evidence  for  the  jury,  that  those  goods  ordered  by  the 
master,  in  whose  appointment  he  had  concurred,  were  received 
on  board  the  defendant's  ship,  in  the  defendant's  possession,  and 
by  his  sanction,  or  that  of  his  agent,  and  that  they  were  really 
for  his  benefit  ?     It  does  not  follow  because  ownership  or  inte- 
rest in  the  ship  does  not  determine  the  question  of  liability,  that 
it  is  not  a  material  circumstance  in  ascertaining  the  question  of 
credit  and  contract.     The  authorities  seem  to  me  to  confirm  this 
view.      They  show  that  the   registration   does   not  alter  the 
liability.    It  is  true  the  register  is  merely  evidence  of  ownership; 
but  ownership,  and  the  circumstances  of  the  control,  and  posses- 
sion, and  management  of  the  vessel,  are  always  considered  as  im- 
portant circumstances  in  determining  the  question  of  fact  as  to 
whether  the  master  had  the  authority  of  the  owner,  express  or 
implied,  for  ordering  the  goods.     The  question  is  said  by  Lord 
Tenterden^  in  Jennings  v.  Griffiths  (a),   to  be   in   most  cases 
^'decided  by  the  fact  of  legal  ownership,   the  repairs  being 
generally  done  for  the  legal  owner;  and  so  in  two  cases  in  the 
same  volume,  Fletcher  v.  Reid  (i),  and  Cox  v.  Beid(c),  it  was 
distinctly  held  that  the  registered  owner  was  primd  facie  liable. 
These   cases  were  decided  long  after  it  was  settled  that   the 
ownership  is  by  no  means  conclusive,  and  that  the  question  was 
one  of  credit ;  in  the  latter  case,  the  law  of  the  subject  is  ex- 
plained, and  the  primd  facie  case  of  ownership  was  rebutted  by 
the  special  circumstances;  but  the  rule  of  law  was  thus  laid 
down  in  that  case :  —  *'  It  is  true  that  the  registered  owner  is 
primd  facie  liable  for  repairs,  because  it  must  be  presumed  that 
work  from  which  he  derives  a  benefit  was  done  with  his  privity.'* 
So  in  Stokes  v.  Came  (if),  Lord  Ellenborough^  after  the  decision 
in  Young  v.  Brander,  speaks  of  the  owners  as  being  liable  in  the 
ordinary  case  of  repairs  ordered  by  the  master  of  a  vessel.  Other 
authorities  to  the  same  effect  have  already  been  referred  to;  and 
I  do  not  think  there  is  any  authority  to  the  contrary.    Then  how 
is  the  primd  facie  case  to  be  rebutted?    Surely  by  proof  of  all 
the  circumstances  by  which  the  contract  is  proved  to  have  been 


(a)  Ry.  &  Moo.  42.  (c)  Ibid.  199. 
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^^^'  .  made  with,  and  the  credit  given  to  another,  not  the  l^al  owner ; 
and  all  the  facts  on  one  side  and  the  other,  as  to  such  contract 
and  credit,  must  be. for  the  jury.  The  authorities  are  very  dis- 
tinct as  to  the  control  and  possession  of  the  yessel,  and  as  to  the 
party  who  has  the  benefit  of  the  supplies,  being  material  cir- 
cumstances. In  the  cases  of  Cox  y.  Reid  and  Flttcker  y.  &b/, 
the  law  as  to  credit  is  explained  to  the  jury ;  and  the  facts  as  to 
the  control  and  management,  and  for  whose  benefit  the  work 
was  done,  was  submitted  to  their  consideration.  JiavuMps  t. 
Griffiths  and  Dawson  y.  Longforti,  there  referred  to,  are  par- 
ticularly worthy  of  obseryation,  as  having  been  decided  by  Lorl 
TenterdeUf  who  may  be  said  to  be  better  acquainted  with  tbii 
subject  than  any  other  Judge ;  and  who  repeatedly  acted  on 
and  laid  down  the  rule  that  questions  of  this  kind  depended  on 
contract  and  credit,  and  not  on  the  register  or  mere  ownerBhip ; 
and  was  most  unlikely  to  state  anything  inconsistent  with  tbe 
dootrine  that  questions  of  this  kind  depend  on  contract,  so  well 
recognised  at  the  time  of  the  decision  in  question.  After 
stating  the  general  rule  as  to  such  questions  bdi^  for  the  most 
part  decided  by  ownership,  to  which  I  have  before  referred,  that 
l^med  Judge  proceeds:  —  '*  But  it  may  so  happen  the  name  of 
a  person  may  be  retained  on  the  register,  after  he  has  ceased  to 
be  beneficially  interested  in  the  ship,  or  to  interfere  with  its 
concerns."  Why  were  those  facts  so  referred  to  by  Lord  Ten- 
terden,  if  they  were  utterly  unimportant  for  the  consideration 
of  the  jury  ?  He  proceeds  to  illustrate  what  he  is  laying  down 
by  reference  to  the  case  of  Dawson  v.  Longford; — a  case  more 
nearly  resembling  the  present  than  any  other  in  the  Books. 
"  Tfaere,**  he  said,  '*  the  registered  owner  had  parted  with  bis 
interest  in  the  ship,  but  with  a  stipulation  that  he  should  retain 
possession  of  the  bill  of  sale,  and  receive  part  of  the  profit:^, 
until  the  bills,  in  consideration  of  which  the  transfer  was  mado, 
should  be  piud.  He  had  himself  been  in  the  habit  of  emplojb^ 
the  tradesmen  about  the  ship,  and  had  given  no  notification  to 
them  that  his  interest  in  the  vessel  had  ceased;  and  the  jun- 
very  properly  said  the  work  had  been  done  on  his  credit"  It 
is  said  this  decision  proceeds  on  the  ground  of  the  defendant 
having  previously  employed  the  tradesmen  through  an  agent, 
and  not  having  notified  the  determination  of  the  authority.  It*, 
in  that  case,  the  plaintiff*  were  one  of  the  tradesmen  who  hal 
been  employed  as  before,  or  if  the  orders  were  given  throu^'i 
the  same  master,  neither  of  which  distinctly  appears,  the  cai^ 
in  that  respect  would  be  less  strong  against  the  own^  than  that 
of  Dawson  v.  Longford^  which  in  other  respects  is  very  omikr. 
and  in  some  stronger.     The  lien  on  a  bill  of  sale,  as  secuiitv  for 
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the  payment  of  the  bills  accepted  for  the  purchase,  is  not  so  1853, 
strong  as  the  actual  keeping  possession  of  the  ship  for  the  pur*  Frost 
pose  of  obtaining  the  freight ;  and  the  stipulation  for  payment  .  ^' 
out  of  the  freight  is  of  the  same  nature  as  the  agreement  for 
a  share  of  the  profits.  If  the  case  were  decided  on  the  doctrine 
of  the  non-communication  of  the  ceasing  of  the  authority,  why 
should  so  accurate  a  lawyer  as  Lord  Tenterden  have  relied 
on  the  other  facts  ?  The  authority  of  this  case  is  distinct  as 
showing  that  &cts  of  the  nature  of  those  in  the  present  case 
ought  to  be  submitted  to  the  jury,  the  proper  judges  of  the 
question,  to  whom  the  credit  was  given.  On  looking  to  the 
authorities  which  are  supposed  to  establish  the  case  of  the  de- 
fendant, I  find  them  all  con^stent  with,  and  many  confirmatory 
of,  the  doctrine  of  the  materiality  of  circumstances,  like  those 
in  the  present  case,  as  rebutting  or  confirming  the  liability  of 
the  legal  owner.  In  Young  y.  Brander  (a)  the  defendant  had 
sold  his  vessel,  and  had  ceased  to  have  anything  to  do  with  her 
concerns;  he  had  done  all  he  could  for  perfecting  the  sale. 
The  only  case  against  him  was,  that  the  vendee  had  not  per- 
formed some  of  the  requisites  of  the  Registration  Acts ;  there  was 
an  entire  absence  of  the  circumstiinces  of  possession,  control  of, 
or  interest  in  the  ship,  which  are  to  be  found  in  the  present 
case.  In  Briggs  v.  Wilkinson  (b)  the  mortgagor  of  the  ship 
continued  to  make  contracts  as  managing  owner ;  the  mortgagee 
completed  his  title,  but  did  not  take  possession  or  interfere  with 
the  ship,  and  was  most  properly  held  not  liable,  by  reason  of 
the  legal  ownership  in  the  mortgagor's  contracts.  It  may  be 
observed  that  the  counsel  for  the  defendant,  Sir  James  Scarlett, 
and  Baron  Parke,  distinguished  the  case  from  those  where  re- 
pairs or  stores  had  been  ordered  by  the  master,  who,  they  state, 
ex  necessitate,  is  the  agent  of  the  owners  if  employed  generally 
by  them.  Lord  Tenterden  refers  to  the  mortgagee  never  inter- 
fering with  the  concerns  of  the  ship ;  and  Bayley  J.  properly 
treats  the  case  as  one  where  the  defendant  had  merely  been 
owner  as  mortgagee.  In  Frazer  v.  Marsh  (c)  Lord  Ellen^ 
borough  relies  on  the  fact  of  the  registered  owner  having  di- 
vested himself  by  the  charter-party  of  all  control  and  possession 
of  the  vessel  for  the  time  being  in  favour  of  another,  who  had 
all  the  use  and  benefit  of  it.  When  I  find  observations  as  to 
the  facts  of  control  and  possession  by,  and  benefit  to  the  party, 
occurring  in  so  many  cases,  I  should  feel  it  difficult  to  say  that 
control  and  possession  of  the  party  who  is  or  may  be  benefited 
by  the  supplies,  is  not  matter  to  be  considered  by  a  jury.     In 

(a)  S  East,  10.  (6)  7  B.  &  C.  30.  (c)  13  East,  238. 
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,  ^^^^'  .      section  was  only  intended  to  apply  to  a  simple  l^acj :  bat 
In  u  Fulucb  here,  there  is  a  discretion  vested  in  the  executors  to  give  th 


le 


Mackat       l%<^y  if  ^hey  should  think  proper,  and  it  is  also  made  condi- 
tional upon  the  plaintiff's  conducting  himself  faithfully  in  all 
respects.     It  is  provided  by  the  58th  section  of  the  9  &  10 
Vict.  c.  95.,  that  the  County  Court  shall  not  have  cognisance 
(amongst  others)  **  of  any  action  in  which  the  Talidity  of  anj 
demise,  bequest,  or  limitation  under  any  will  or  settlement  may 
be  disputed."     [Lord  Campbell  C.  J.  That  is  the  rule:  but  U 
not  this  the  exception  ?]     I  submit  not.     This  is  a  trust,  as  the 
executors  named  were  not  to  pay  the  20L  unless  they  should 
think  proper,  and  conditionally  upon  the  plaintiff^s  ccmductin^ 
himself  faithfully.     [^Coleridge  J*   In  this  case   the  executors 
have  renounced  probate :  who  is  to  exercise  the  discretion?  Lord 
Campbell  C.  J.  The  question  is,  whether  the  65th  section  does 
not  give  the  County  Court  all  the  jurisdiction  of  the  Court  o\ 
Chancery  with  respect  to  legacies  of  the  limited  amount    It  is 
material  to  inquire  what  the  Lord  Chancellor  would  do  in  such  a 
case  as  the  present  ?  In  the  matters  enumerated  in  the  65tfa  sect. 
are  several  which  were  before  only  subject  to  the  jurisdiction  of 
Courts  of  Equity.     Erk  J.  There  is  an  express  decision  br 
the  Court  of  Exchequer  in  Pears  v.   Wilson  (a),  "  that  where 
real  and  personal  property  is  left  by  will  to  executois  upon 
trust  to  sell,  and,  afler  paying  certain  legacies,  to  divide  the 
residue  am6ng  certain  persons,  the  share  in  such  a  residue  is  a 
*  legacy,'  within  the  65th  section  of  9  &  10  Vict,  c  95."]    That 
case,  it  is  submitted,  is  distinguishable  from  the  one  now  before 
the  Court ;  because,  her^,  there  are  trustees  intervening,  who 
have  a  discretion  to  exercise  before  the  legacy  is  to  be  paid. 
No  Court  could  compel  the  executors  to  say  that  they  did  thiuk 
proper  to  pay  the  legacy  ;  besides,  it  appears  that  the  executons 
have  renounced  probate.     The  defendant  is  sued  as  adminis- 
trator with  the  will  annexed,  and  the  affidavits  in  opposition  to 
the  rule  show  that  he  is  not  satisfied  with  the  conduct  of  the 
plaintiiF. 

Secondly.  The  cause  of  action  in  this  case  did  notarise  within 
the  jurisdiction  of  the  County  County ;  and  it  is  not  contended 
that  the  case  is  within  the  other  provisions  of  the  60th  sec- 
tion, (b)     Here,  the  defendant  is  sued  as  administrator  with  tL^ 

(a)  6  Exch.  838.  action  brought ;    or,   bv   leare    (( 

lb)  The  60th  section   of  9  &  10  the  Court  for  the  district  in  wbica 

Vict.  c.  95.    enacts,    "That    such  the  defendant,  or  one   of  the  t^e- 

summons  may  issue  in  any  district  fendants,  shall  have  dwelt  or  carrir^i 

in  which  the  defendant,  or  one  of  on  his  business  at  some  time  withie 

the  defendants,  shall  dwell  or  carrj  six  calendar  months  next  before  t^- 

on    his    business    at    the    time    of  time  of  action  brought,  or  in  whi  J 


THE  COMMON  LAW  REPORTS.  1023 

will  annexed,  and  adminiBtration  was  granted  to  the  defendant      ,  ^^^-  ^ 
out  of  the  jurisdiction  of  the  County  Court ;  the  grant  of  ad-  i^  ^^  Fclleb 
ministration  with  the  will  annexed,  is  an  essential  and  material  ^- 

part  of  the  cause  of  action,  and  if  the  plaintiff  were  proceeding  in 
one  of  the  Superior  Courts,  he  would  have  to  state  that  fact  in 
his  declaration.  It  was  held  in  Atkins  v.  Hill  (a)  and  Hawkes 
V.  Saunders  {b)  that  an  action  will  lie  upon  a  promise  by  an 
executor  to  pay  a  legacy  in  consideration  of  assets :  but  the 
plaintiff  must  prove  a  surplus  in  the  hands  of  the  executor  after 
payment  of  debts,  &c.  The  defendant  would  not  have  been 
liable  to  be  sued  unless  he  had  accepted  the  office  of  adminis* 
trator  with  the  will. annexed.  [^Coleridffe  J.  Suppose  a  case  of 
a  distributive  share  under  an  intestacy  ?]  A  defendant  in  such 
a  case  might  be  sued  in  the  County  Court,  within  whose  juris- 
diction he  dwells.  The  plaintiff,  to  be  entitled  to  sue  in  the 
County  Court,  must  show  a  distinct  cause  of  action  within  the 
jurisdiction  of  the  Court,  Barnes  v.  Marshall  (c) :  but  in  this 
case,  no  cause  of  action  existed  against  the  defendant,  until  he 
accepted  the  office  of  administrator,  and  until  he  had  collected 
sufficient  assets  to  pay  the  debts,  funeral  expenses,  &c ;  and,  to 
maintain  the  action,  the  plaintiff  would  have  to  show  a  surplus 
remaining  in  his  hands.  In  this  case  it  appears  from  the  affi- 
davits that  the  bulk  of  the  assets  was  administered  out  of  the 
jurisdiction  of  the  County  Court,  and  that  grant  of  adminis- 
tratioD  was  made  to  the  defendant  in  London.  All  these  ma- 
terial parts  of  the  cause  of  action,  therefore,  arose  out  of  the 
jurisdiction  of  the  County  Court 

Mr.  Qiuiin  contra,  in  support  of  the  rule.  With  respect  to 
the  lost  point,  that  the  cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  County  Court.  The  first  step  in  the  evidence, 
to  prove  the  plaintiff's  case,  would  be  to  put  in  the  probate  of 
the  will;  the  cause  of  action  rests  upon  the  will,  and  the  will 
speaks  from  the  place  where  the  testator  died,  and  that  was 
within  the  jurisdiction  of  the  County  Court.  [Lord  Campbell 
C.  J-  It  is  much  more  important  to  ascertain  the  place  of  do- 
micile of  the  testator.]  The  testator  was  domiciled  at  Margate, 
and  there  his  personal  property  would  be  presumed  to  be.  The 
letters  of  administration  here,  are  prerogative  letters  of  admi- 
nistration, an(t  they  have  only  a  locality  within  the  province 
of  Canterbury,  which  embraces  Margate  within  it.  It  is  sub- 
mitted that  the  letters  of  administration  form  no  part  of  the 
cause  of  action  in  this  case. 

the  cause  of  action  arose,  such  sum-  (a)  1  Cowp.  284. 
xnons  may  issue  ia  either  of  such  (b)  1  Cowp.  292. 
last-mentioned  Courts."  (c)  21  L.  J.  (N.  S.)  Q.  B.  390. 
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.  ^^^^'  .  Lord  Campbell  C.  J.  I  am  of  opinion  that  the  pkiniif 
In  bb  FuLLsm  has  failed  to  make  out  that  the  cause  of  action  in  this  case  arose 
Mackat.  within  the  jurisdiction  of  the  County  Court ;  it  is  upon  that 
ground^  I  think,  that  the  plaintiff  fails.  With  r^ard  to  the 
question  as  to  whether  the  County  Court  would  have  had  juris- 
diction in  this  case,  supposing  it  had  heen  made  out  that  tk 
cause  of  action  arose  within  the  jurisdiction,  I  think,  tbat  it 
was  the  intention  of  the  Legislature  to  give  such  an  equitable 
jurisdiction  to  the  County  Court  in  the  three  cases  mentioneil 
in  the  65  th  section  as  the  Lord  Chancellor  would  have  bad 
With  regard  to  the  other  point,  I  do  not  wish  to  be  condderd 
as  deciding  that  the  County  Court  would  have  had  jurisdiction 
in  this  particular  case ;  even  if  it  had  been  made  out  that  tbe 
cause  of  action  arose  within  the  jurisdiction. 

Coleridge  J.  Upon  the  first  point,  I  give  no  opinion:  but 
as  to  the  second  point,  it  appears  to  me  that  the  grant  of  letters 
of  administration  to,  and  the  acceptance  of  the  office  of  admi- 
nistrator  by  this  defendant,  formed  most  essential  and  mateml 
parts  of  the  cause  of  action  agidnst  him ;  and  as  these  facts 
took  place  out  of  the  jurisdiction  of  the  County  Court,  I  think 
that  it  is  not  made  out  that  the  cause  of  action  arose  within  iht 
jurisdiction  of  the  County  Court,  and  that  the  rule  ought  to  l< 
discharged  upon  that  ground. 

Erle  J.  I  am  of  the  same  opinion :  all  the  essential  facts 
must  have  occurred  within  the  jurisdiction  of  the  County  Court 
at  Margate,  and  that  is  not  so  here. 

Crompton  J.  This  provision  in  the  6.5th  section,  which  is 
contrary  to  the  usual  course  of  practice  of  the^County  Courts, 
which  is,  to  follow  the  residence  of  the  defendant,  should,  I 
think,  have  a  strict  construction  put  upon  it.  With  r^aid  to 
the  first  point,  the  case  appears  to  me  to  be  one  of  considerable 
difficulty ;  and  with  regard  to  the  decision  of  the  Court  of  Ex- 
chequer in  Pears  v.  Wilson^  it  seems  to  me  that  it  is  a  very 
nice  question,  whether  what  the  Court  held  there  to  be  within 
the  jurisdiction  of  the  County  Court,  was  not  rather  within  the 
province  of  the  Court  of  Chancery. 

Kule  dischai^ged. 

Attorneys,  Toicne ;  and  Chilton  tf  Co, 
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D AVIES  V.  FLETCHER  AND  OTHERS,  (a)  ' — r— ^ 

Coram  Lord  Campbell  C.  J.,  Coleridge  J.,  Erle  J.,  and      quben's 

CrOMPTON  J.  Bench. 

\  Ma jf  24, 

CTION  for   false  imprisonment.  Plea:   not  guilty,   by  The  clerk,  high 
statute.  (A)  5".r5*r^ 

^  ^  ^  ^  ^  bailift  of  a 

At  the  trial  before  Coleridge  J.,  at  the  last  assizes  at  Kings-*  County  Court 

ton,  it  appeared  the  defendant  Fletcher  was  the  clerk,  the  de-  Zn^^^e 

fcndant  Pritchard   the   high  bailiff,   and  the  other  defendant  plaintiff,  under 

the  bailiff,  of  the  Southwark  County  Court.     A  warrant  had  issued  under 

issued  from  the  County  Court  in  question  authorizing  the  com-  section  99.  of 

niittal  of  the  plaintiff  for  seven  days,  for  not  appearing  to  a  o.  95.,  for  not 

judgment  summons  issued  under  section  99,  of  9  &  10  Vict.  c.  fPP«w^ingtoa 

*/»!••  /•!•  ••  .  judgment  «um- 

95.     After  the  issuing  of  this  warrant  the  plaintiff  paid  the  mons,  under 

debt  to  the  plaintiff  below,  who  wrote  to  the  defendant,  Fletcher,  A^rlhe^War- 

informing  him  thereof.     The  bailiff  of  the  Court,  who  had  the  rant  issued,  but 

execution  of  the  warrant,  afterwards  meeting  with  the  plaintiff  cution  'the**' 

near  the  County  Court,  took  him  into  custody  ;  whereupon  the  p^aintiflf  paid 

plaintiff  requested  to  be  taken  to  Fletcher's  office,  to  see  if  he  the  plaintiff 

had  not  received  information  that  the  money  was  paid ;  this  ^lo^.  and  he 

^  iras  afterwards 

was  done,  but  Fletcher  was  unable  to  find  the  letter  at  that  arrested  under 
time,  and  he  ordered  the  officer  to  proceed  with-  the  execution  ^^*]^"^7" 
of  tlie  warrant,  which  he  did.    Fletcher  having  ascertained  that  warrant  justi* 
the  money  was  paid,  told  the  bailiff  to  discharge  the  plaintiff:  fendants,  and 
the  action  was  brought  for  the  unlawful  detention  of  the  plaintiff  that  it  remained 
in  the  interval     The  defendants  put  in  evidence  the  warrant ;  Withstanding 

and  contendid  that  it  justified  the  arrest.  *?®  payment  of 

_      _.       ^^^    '/.It  1T1  T  ^jii»xi_      the  debt  to  the 

By  direction  of  the  learned  Judge,  a  verdict  was  lound  tor  the  party. 

defendants,  subject  to  leave  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him  with  nominal  damnges. 

Mr.  Pearson  having  obtained  a  rule  nisi  accordingly, 
Mr.  Montague  Chambers  and  Mr.  Lush  now  showed  cause. 
The  arrest  in  this  case  was  perfectly  lawful,  under  the  warrant 
which  was  put  in  evidence  on  the  part  of  the  defendants :  all 
the  proceedings  in  the  County  Court  were  perfectly  regular, 
and  were  set  out  on  the  face  of  the  warrant,  which  showed  that 
the  plaintiff  had  been  committed  for  non-appearance  to  a  judg- 
ment summons,  under  the  99th  section  of  the  9  &  10  Vict, 
c.  95.  Section  99.  gives  the  Judge  of  the  County  Court  power  to 
commit  a  person  for  not  attending  pursuant  to  the  summons  for 
a  period  not  exceeding  forty  days.     [Erie  J.    Section  110.  pro- 

(a)  Reported  by  E.  Sykes,  Esq. 
(6)  15  &  16  Vict.  c.  54.  s.  6. 
C.  L, — VOL.  I.  3  X 
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^^^  ,     yidee  for  the  debtor's  being  discharged  from  custody  by  leave  of 
Dayies       tbe  Judge  of  the  County  Court,  upon  his  producing  a  certificate, 
Flskhu      '^^  ^7  ^  clerk  of  the  Courts  of  hia  having  paid  Ae  debt 
AMD  Othkbs.   and  costs.     Fletcher  had  no  power  to  discharge  the  plaintiff,  a^ 
he  was  in  custody  under  the  authority  of  the  warrant.     Cok- 
ridge  J.     What  the  action  was  for,  was,  for  Fletcher  otdering 
the  officer  to  proceed  with  the  execution  of  the  warrant,  after 
reeeiying  information  that  the  tnimey  was  paid.]    By  the  133ni 
Rule,  regulating  the  practioe  of  County  Coart%  it  la  prorided 
that  *'  Where  an  order  is  made  for  odmmitment  for  non^j- 
ment  of  money,  the  defendant  may,  at  any  time  before  his  bodr 
is  delivered  to  the  custody  of  the  gaoler,  pay  to  the  bailiff  tbe 
total  amount  endorsed  on  the  warrant ;  and,  on  reDeiying  sodi 
amount,  the  bailiff  shall  discharge  the  def<mdant  oat  of  eostodj; 
and  shall,  within  twenty-four  hours  from  reoeiying  the  same, 
pay  ovei^the  amount  of  the  judgment  and  coats  to  tbe  derk." 
The  commitment  here  was  not  for  non-payment  of  mcmey,  but 
for  oontempt  of  Court,  in  not  attending  at  the  hearing  of  the 
summons ;  and  it  does  not  fall  Within  the  first  branch  of  the 
ISSid  Bule.    The  109th  section  of  9  fli  10  Vict.  c.  95.  provides 
that  a  warrant  of  execution  against  the  goods  and  chattels  of  a 
debtor  shall  be  superseded  on  payment  of  tbe  debt  and  oosts. 
Then  section  110.  provides  for  the  case  of  a  person  imprisaneil 
under  the  Act  who  shall  have  paid  or  satisfied  the  dd>t  moA 
costs,  how  he  is  to  obtain  his  discharge  ftom  custody,  via.,  by 
leave  of  the  County  Court.     The  bailiff  who  executed  tbe  war* 
rant  had  no  right  to  suspend  its  execution  without  the  ieaye  of 
the  Court     No  such  leave  of  the  Court  was  ob|pined  in  tfai^ 
case ;  and  the  warrant,  under  the  authority  of  which  tbe  plaiii- 
tiff  was  taken  into  custody,  remained  in  full  force,  and  fbUy 
justified  the  defendants. 

Mr.  Panrson^  in  support  of  the  rule.  This  warrant  vraa  s 
mere  civil  process  for  non-payment  of  a  debt ;  the  warrant  bj 
endorsed  upon  it  —  Debt,  so  much ;  costs,  so  much.  {[LiorJ 
Campbell  C.  J.  Do  you  admit  this  was  a  warrant  issoed  -aads: 
section  99.  ?]  It  was  an  order  upon  the  plaintiff  for  not  appear* 
itig  to  a  judgment  summons.  An  attachment  for  non-payskenT 
of  costs  has  been  held  to  be  in  the  nature  of,  and  in  efiecU  x 
civil  execution :  Banafou$  y.  Sehoole  (a),  I^kdip9  y.  Bameit  (^  ^ 
Flummer  y.  Savage,  (e)  Megina  y.  The  Clerk  of  At  (JommSi 
Court  of  Surrey  (d)  shows  that  a  plaintiff  who  has  receiy^ed  tb: 
debt  ftom  the  debtor  out  of  Court  is  entitied  to  have  a  iwrit  .** 
execution  issued  for  the  costs.     The  County  Court  is  zm>4  s: 

(a)  4  T.  R.  317.  (c)  6  Price,  126. 

(b)  4  Price,  23.  (d)  I  B.  &  B.  279. 
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exception  to  the  general  rule,  that  plaintiflb,  generally,  in  onr      ^  ^^^^'  . 
Coarto,  are  entitled  to  prosecate,  abandon,  or  settle  their  suits         Datiss 
aa  thej  may  choose.     The  warrant  was  a  mere  civil  execution      y    "; 
for  the  amount  of  the  debt :   Baekham  r.  Bhwers.  (a)    It  is    amb  Ot«baa 
true,  there  was  no  evidence  against  the  high  bailiff  in  this  case ; 
hot  the  statute  provides  that  he  must  be  joined  as  a  defend- 
ant, (i)     The  arrest  of  the   plaintiff  after  the  money  was 
paid  was  clearly  illegal,  and  the  warrant  did  not  justify  the 
defendants. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  my  Brother 
Coleridge  r^tly  directed  the  verdict  to  be  entered  for  the  de- 
fendants in  this  case.  By  the  99th  section  of  the  County  Court 
Act  it  is  enacted^  *<  That  if  the  party  bo  summoned  shall  not 
attend  as  required  by  such  summonsi  and  shall  not  allege  a  suf- 
ficient excuse  for  not  attending,  kc,  it  shall  be  lawful  for  the 
Judge,  if  he  think  fit,  to  order  that  such  party  may  be  com- 
nitted  tb  jHison,  for  any  period  not  exceeding  forty  days.'*  Not 
ippearing,  is  placed  in  the  same  category  as  other  acts  of  mis- 
»>ndttct  mentioned  in  the  clause.  In  this  case  the  plaintiff  did 
lot  i^pear  $  and  the  warrant  recites  that  he  did  not  appear  in 
)ur8uance  of  die  summons;  and  it  then  orders  the  committal  of 
he  plaintiff  for  seven  days,  or  until  he  should  be  discharged  by 
lue  eoune  of  law.  [His  Lordship  read  the  warrant.]  The 
[nestion  is.  Was  ike  amst  of  the  plaintiff  under  this  warrant 
iwful,  he  having  previously  paid  thd  money  P  I  am  of  opinion 
hat  the  warrant  remuned  in  full  force  at  the  time  of  the  arrest, 
nd  that  the  arrest  was  lawful.  The  133rd  Rule,  regulating  the 
ractice  of  County  Courts,  does  not  apply.  Payment  to  the 
arty  was,  I  think,  no  supersedeas  of  this  warrant,  which  was 
>  apprehend  the  plaintiff  for  contempt  in  not  appearing  to  the 
immons ;  which  contempt  was  not  purged  by  payment  of  the 
loney.  I  think,  therefore,  that  the  plaintiff  was  lawfully  im- 
riaoned,  and  that  the  only  mode  of  his  being  lawfully  dis- 
larged  out  of  custody  was,  by  applying  to  the  Judge  of  the 
guilty  Court,  Under  section  110*  [His  Lordship  read  it.] 
hat  was  not  done ;  and  I  have  great  doubt  whether  the  plain- 
(F  was  lawfully  discharged  at  last.  This  warrant  differs  from 
t  Attachment  for  non-payment  of  money ;  and  the  cases  which 
Lve  been  cited  do  not  apply. 

OoLSBiDGE  J.  concurred. 

£bLB  J.    I  am  of  opinion  that  the  verdict  entered  for  the 
{fendaats  ought  not  to  be  disturbed.    Judgment  against  the 

(0^  15  jur.  758.  (b)  See  18  &  ;4  Vict,  c  61.  •.  19. 
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plaintiff,  had,  it  appears,  been  obtained  in  the  County  Coan, 
and  he  had  not  paid  the  debt  pursuant  to  such  jadgme&t: 
\vhereupon  a  warrant  of  commitment  issued,  under  eectioo  ^^.. 
for  his  not  appearing  at  the  hearing  of  the  summons.  Tliis 
warrant  was,  it  appears  to  me,  in  full  force,  and  justified  tbe 
arrest  at  the  time  it  took  place.     After  Fletcher  had  issued  tk 
warrant,   and  it  was  delivered  to  the  biuliff  to  execute,  the 
oflScer  was  bound  to  execute  it.   The  fact  that  the  pkintiffi  be- 
fore the  arrest  took  place,  had  gone  and  piud  the  plaintiff  belor 
the  money,  did  not  alter  the  case.     Even  if  Fletdier  Ind  h\ 
the  letter  in  his  hand  (informing  him  that  the  money  was  paiJ 
when  the  plaintiff  was  taken  in  custody  to  his  office,  I  am  of 
opinion  that  he  could  not  lawfully  have  authorized  the  dis- 
charge of  the  plaintiff.      The  only  mode  for  the  plabtiffio 
adopt  was,  to  apply  to  the  Judge  of  the  County  Court,  under 
section  110.;  but  that  he  did  not  do.     The  plaintiff  conte&di 
that  the  payment  of  the  money,  and  the  letter  to  Fletcher,  dis- 
charged the  power  to  arrest  him ;  but  I  am  of  opinion  thej  h\ 
not  that  effect     The  133rd  Rule,  which  has  been  referred  t.. 
provides,  that  if  the  money  be  paid  to  the  officer,  he  may  dif- 
charge  the  debtor  from  custody ;  but  the  facts  here  do  ik' 
come  within  it;  they  are  different     The  case  of  Aytna  t.  : 
Clerk  of  the  County  Court  of  Surrey  is  perfectly  distinguishaV. 
from  this  case :  there  the  plaintiff  had  received  the  debt,  and  i: 
was  held  that  he  had  a  right  to  a  warrant  after  that  for  tbe  co:r'^ 

Crompton  J.  concurred. 

Rule  dischaiged 

Attorneys,  Dnvies  ;  and  Fletelter. 


EVATT  V.  HUNT,  (a) 

QnESN*8  Coram  LoRD  CAMPBELL  C.  J.,  Coleridge  J.^  Erle  J- 

^^vc^'  and  Crompton  J. 

A  sum  of  300/.,  1  HE  declaration  stated  that  the  defendant  heretofore,  to  v 

interest" f°  ^^  *^®  ^^^^  ^f  Joly*  A.  D.  1851,  by  hb  certain  writing  obi: 

which  the  tory,  sealed  with  his  seal,  the  date  whereof  is  the  day  and 

entitled  for  life,  aforesaid,  acknowledged  himself  to  be  held  and  firmly  be 

and  to  the 

principal  sum  (a)  Reported  by  E.  Sjkes,  Esq. 

in  the  event  of 

her  surriring  the  wife  of  the  defendant,  was  paid  orer  to  the  wiib  of  the  defendant  belbre  b^  ^~ 
riage,  on  condition  that  the  defendant  and  his  intended  wife  should  paj  to  the  plaintiir  dorii.* ' 
ii^}}Vu^^^^  ■*  *  P*'  ^^^  P®"*  annum  on  the  said  sum  of  SOOiL  by  equal  half-yearly  paywt^ 
i«  ;^?*!i?u^°?  ^'^^^  ^y  *^®  defendant  and  his  intended  wife,  to  secure  the  half  yemrty  p»r-. : 
oHed  1^  *>!"  ^^  Annwtv  Act,  63  Geo.  3.  c.  141.,  so  as  to  require  a  memorial  of  the  W: 
oiled  m  the  Court  of  Chancery  withm. thirty  days  after  itsVxecution. 


\r 


.'*'• 
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unto  the  plaintiff  in  the  sum  of  300/.,  to  be  paid  to  the  phiintiff,      ^1853. 
which  Kud  writing  obligatory  wa^>  and  is,  subject  to  a  certain 
condition  thereunder  written,  whereby,  after  reciting  that  Mary 
Ann  Hunt,  had  then  recently  intermarried  with  the  said  de- 
fendant, and  previous  to,  and  in  contemplation  of,  such  mar- 
riage, certain  personal  estate  then  belonging  to  the  said  Mary 
Ann  Hunt,  was,  under  and  by  virtue  of  a  certain  indenture  of 
settlement,  executed  previously  to  such  marriage,  bearing  date 
the  6th  day  of  June  then  last  past,  and  made  between  the  said 
defendant  of  the  first  part,  the  said  Mary  Ann  Hunt  (then 
]M:try  Ann  Evatt)  of  the  second  part,  and  William  Hannen  and 
James  William  Macklin  of  the  third  part,  assigned  unto  the 
said  William  Hannen  and  James  William  Macklin,  as  trustees 
under  such  indenture  of  settlement,  upon  certain  trusts  therein 
declared,  for  the  benefit  of  the  said  Mary  Ann  Hunt  and  the 
defendant,  and  the  children  of  the  said  marriage,  as  therein  par- 
ticularly mentioned.     And  also  reciting  that  the  said  Mary 
Ann  Hunt,  before  her  marriage  with  the  said  defendant,  re-* 
ceived  of  and  from  the  said  plaintiff  a  certain  principal  sum  of 
300/.,  to  the  annual  interest  and  income  of  which  said  sum  of 
300/.,  the  said  plaintiff  was  entitled  during  the  term  of  her  life, 
nnd  to  which  said  principal  sum  of  300/.  the  said  Mary  Ann 
Hunt  was  entitled  on  the  decease  of  the  said  plaintiff.     And 
niso  reciting,  that  the  said  sum  of  300/.  was  paid  over,  by  and 
with  the  consent  of  the  said  plaintiff,  unto  the  said  Mary  Ann 
Hunt  (then  Mary  Ann  Evatt),  on  condition  that  such  annual 
interest  and  income  should  be  regularly  paid  to  her,  the  said 
plaintiff,  by  equal  half-yearly  payments,  after  the  rate  of  four 
pounds  per  centum  j)er  annum  ;  but  that  no  legal  security  had 
been  ever  executed  for  the  same.     And  also  reciting,  that  in 
order  to  effect  such  last-recited  purpose,  the  said  plaintiff  had 
applied  unto  the  said  defendant  and  Maiy  Ann  Hunt  to  execute 
unto  her  the  above-written  bond,  which  they  had  agreed  to  do 
in  manner  thereinafter  appearing ;  the  condition  of  the  above- 
written  bond  or  obligation  was,  and  is,  declarcd  to  be  such  that, 
if  the  said  defendant,  and  the  said  Mary  Ann  Hunt,  or  either 
of  them,  or  the  heirs,  executors,  or  administrators  of  them,  or 
either  of  thein,  should,  during  the  life  of  the  said  plaintiff,  well 
and  truly  pay  unto  her,  or  her  assigns,  interest  upon  the  said 
]>rincipal  sum  of  300/.,  calculated  after  the  rate  of  four  pounds 
l)er  centum  per  annum,  by  half-yearly  payments,  to  be  made  on 
the  12th  day  of  January  and  the  12th  day  of  July  in  every 
ye:ir,  by  equal  portions,  and  clear  of  all  deductions,  and  should 
make  the  first  half-yearly  payment  of  the  said  interest  on  the 
12th  day  of  January  next  ensuing  the  date  of  the  said  bond  or 

3x3 
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^^^'  ^      obligation^  provided  the  said  pUdntiff  should  be  then  liviag ;  isd 
Eyatt      '  in  the  event  of  the  death  of  the  said  plaintiff  between  or  in  the 
interval  of  any  of  the  said  half-yearly  days  of  payment,  and 
either  before  or  after  the  said  12l]i  day  of  January  th^  next, 
thenj  if  the  said  defendant  and  Mary  Ann  Hont,  or  other  of 
thenij  should  also  well  and  truly  pay  unto  the  execHtorg,  sd- 
ministrators,  or  assigns  of  the  sud  plaintiff,  such  part  of  the  aiM 
interest  as  should  be  in  proportion  to  the  time  or  number  of 
days,  which,  inclusive  of  the  day  of  the  decease  of  the  said  ptain- 
ti£^  should  have  elapsed  prior  to  her  decease^  aod  ^het  the  day 
of  payment  next  and  immediately  preceding  that  events  tnd 
also,  if  the  said  defendant  and  Mary  Ann  Hunt,  or  either  of 
them,  or  the  heirs,  executors,  or  administratorB  of  tkeni,  or 
either  of  them,  should  make  the  payment  of  eoch  fXtqiortiODate 
part  of  the  said  interest  as  soon  after  the  decease  of  the  fiaid 
plaintiff  as  demand  should  be  made  thereof  by  the  esecntors, 
administrators,  or  assigns  of  the  said  plaintiff,  and  dear  of  ail 
deductions  whatsoever,  then  the  said  bond  or  obligation  should 
be  void  and  of  no  effect ;  or  otherwiBe,  should  be  in  full  forc^ 
and  virtue.     The  declaration  then  assigned  two  breaches  bj 
non-payment  of  two  of  the  sud  half-yearly  payments^  by  reaacm 
whereof  the  said  bond  became  forfeited. 

Plea :  That  before  the  making  of  the  said  writii^  ddigatoiy, 
and  before  the  intermarriage  of  the  defendant  wiUi  the  eaid 
Mary  Ann  Evatt,  the  plaintiff,  being  then  posseased  of  the  said 
sum  of  3001.,  in  the  condition  of  the  said  Ixmd  mentioned  for 
her  life,  and  being  entitled  to  the  interest  of  the  aaid  anm  of 
3001.  for  her  life,  and  being  further  absolutely  endtled  to  the 
said  sum  of  3001.  in  the  event  of  her  surviving  the  said  Mazy 
Ann,  did,  at  the  request  of  the  said  Mary  Ann  and  of  the  de- 
fendant, pay  over  and  assign  to  the  said  Mary  Ann  the  said 
sum  of  300^,  and  all  her  the  plaintiff's  right,  title,  and  klte^e:^^ 
therein,  on  the  condition  that  the  aaid  Mary  Ann  and  the  de- 
fendant should  and  would  secure  to  her,  the  phuntifl^  ui  an- 
nuity or  yearly  sum  for  the  life  of  the  plaintiff^  equal  to  th<> 
amount  of  the  interest  upon  the  sum  of  300iL,  at  the  rate  o: 
four  pounds  by  the  hundred  pounds  by  the  year ;  that  ia  to  flay, 
the  annuity  or  yearly  sum  of  twelve  pounds  by  the  year.  Ana 
the  said  Mary  *  Ann  and  the  defendant,  in  oonsidecmtion  of  tbe 
plaintiff  so  as  aforesaid,  at  their  request,  paying  over  and  asaign- 
ing  the  said  sum  of  300/.  to  the  said  Mary  Ann,  promiaed  md 
agreed  to  and  with  the  plaintiff,  that  they  would  secure  to  tb« 
plaintiff  the  said  annuity  or  yearly  sum  of  twelve  pounds  fwa- 
her  life  as  aforesaid  And  the  defendant  further  says  tint  tk 
said  writing  obligatory  in  the  declaration  mmtioned,  with  tk 
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oooditioQ  thereunder  writtenj  wberebj^  the  annuity  or  yearly  ,  ^^^' 
sum  of  twelve  pouude  is  secured  to  the  plaintiff  for  her  life»  Evatt 
wais  made  and  delivered  to  the  plaintiff  by  the  defendant  and  „^* 
the  said  Mary  Ann  his  wife,  in  pursuance  of  the  said  condition 
on  which  the  said  sum  of  300/.  was  so  paid  over  and  assigned 
as  aforesaid^  and  in  fulfilment  of  the  said  agreement  and  pro- 
mise of  the  defendant  and  the  said  Mary  Ann.  And  that  the 
said  writing  obligatory  was  made  after  the  passing  of  a  certain 
Act  of  Parliament  passed  in  the  fifty-third  year  of  his  late 
Majesty  Oeorge  the  Third,  and  that  the  said  annuity  in  the 
said  condition  mentioned  was  granted  upon  and  for  a  pecu- 
niary consideratian,  to  wit,  the  paying  over  and  assigning  as 
aforesaid,  by  the  plaintiff,  of  the  said  sum  of  300/.,  in  which 
the  plaintiff  was  so  interested  as  aforesaid,  and  that  no  memorial 
of  the  said  writing  obligatory  was  enrolled  in  the  High  Court 
of  Chancery  within  thirty  days  after  the  execution  thereof, 
according  to  the  provisions  of  the  said  Act,  whereby  the  said 
writing  obligatory  was  and  is  null  and  void. 

General  demurrer  to  the  plea  and  joinder  therein. 
Mr.  C.  M.  Smiih,  ia  support  of  the  demurrer.  The  dedara- 
tion  ia  on  a  bond,  and  there  is  an  assignment  of  two  breaches 
in  the  non-payment  of  two  of  the  half-yearly  sums  mentioned 
in  the  eonditipn  of  the  bond.  The  defendant  has  pleaded  non- 
enrolment  of  a  memorial  of  this  bond,  under  the  53  G.  3.  c  141. 
as  a  defence ;  to  which  plea  the  plaintiff  has  demurred ;  and 
the  question  to  be  decided  is,  whether  the  transaction  which  is 
set  out  on  the  face  of  the  pleadings  comes  within  the  Annuity 
Act  or  not.  An  annuity  is  defined  by  Best  J.,  in  Winter  v. 
Alouseky  (a),  '^  to  be,  where  the  principal  sum  is  gone  for  ever, 
and  it  is  satisfied  by  periodical  payments."  In  Tethy  v.  7%/- 
ley(jb\  an  annuity  of  \0L  was  granted  by  a  son  to  his  parents, 
in  consideration  of  their  giving  up  to  him  a  farm  they  had 
occupied,  and  the  stock  on  it,  worth  300/. :  —  Held,  that  the 
annuity  need  not  be  enrolled  under  the  53  Geo.  3.  c.  141. 
JBest  C.  J.,  in  delivering  judgment  in  that  case,  is  reported  to 
have  said,  '*  that  the  Annuity  Acts  have  no  application  to  cases 
in  which  there  has  not  been  a  buying  and  selling  of  annuities 
vrith  a  view  to  effecting  a  loan,  and  that  they  did  not  apply  to 
A  transfer  made  for  the  purpose  of  a  family  settlement."  That 
ia  the  case,  here. 

Mr.  Aspland,  cmtrh.  The  plea  is  good.  This  transaction 
vras  one  of  a  pecuniary  kind.  The  plaintiff,  Mary  Evatt,  was 
entitled  to  the  annual  interest  and  income  of  300/.  for  her  life, 

(a)  2  B.  &  Aid.  806.  (»)  4  Bing.  214. 
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^^^^'  and  absolutely  entitled  to  the  principal  sum  in  the  eyeut  of  her 
surviving  Mary  Ann  Hunt.  The  plaintiff  paid  to  Mary  Ann 
Hunt  (before  her  marriage  with  the  defendant)  this  SOOL,  on 
condition  that  the  annual  interest  and  income  should  be  r^ukrly 
paid  to  her  for  her  life,  by  equal  half-yearly  paymentd»  after 
the  rate  of  four  pounds  per  centum  per  annum ;  in  other  word^, 
on  condition  that  the  plaintiff  should  have  an  annuity  paid  to 
her  to  the  amount  of  the  interest  of  the  300/!. ;  and  this  was 
secured  to  the  plaintiff  by  the  bond  which  is  set  out  in  the 
declaration.  This  is  a  payment  of  an  annual  sum  by  half- 
yearly  payments.  [Lord  Campbell  C.  J.  «The  question  is,  is 
it  an  annuity  within  the  Annuity  Act?]  It  was  held  in  Hood 
V.  Burlton{a)  that  it  is  manifestly  the  object  of  the  Act  to 
comprehend  all  manner  of  instruments  calculated  to  secure  the 
payment  of  an  annuity.  That,  was  a  stronger  case  than  the 
cose  at  bar.  The  Act  now  in  force,  53  Geo.  3.  c  141.  s.  10. 
provides,  that  it  shall  not  extend  **'  to  any  voluntary  annuity 
or  rentchai^e  granted  without  regard  to  pecuniary  conddera- 
tion  or  money's  worth.**  There  is  no  such  preamble  to  the 
53  Geo.  3.  c.  141.  as  there  was  to  the  17  Geo.  3.  c  26.  {b) 

Mr.  C  M.  Smith,  in  reply.  It  is  not  necessary  for  me  to 
contend  that  this  is  not  an  annuity ;  it  is,  in  one  sense ;  but  not 
within  the  Annuity  Act.  Although  the  53  Geo.  3.  c.  141.  has 
not  the  same  large  words  in  the  preamble  as  the  17  Greo.  3.  c.  26., 
which  it  repealed,  yet,  there  is  suflScient  in  the  other  parts  of 
it  to  show  that  the  Legislature  had  in  view  the  same  object ; 
viz.,  preventing  the  sale  of  life  annuities.  It  is  laid  down  in 
Blake  v.  Attersoll  (c)  that  the  mischief  which  the  statute  was 
passed  to  remedy,  was,  the  practice  of  raising  money  secretly  by 
the  sale  of  life  annuities.  The  transaction  set  out  in  the  bond 
is  clearly  not  one  of  that  nature.^  It  is  not  a  sale  of  a  life  annuity. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  is  not  an 
annuity  within  the  provisions  of  the  Annuity  Act,  53  Geo.  3. 
c  141.  Blake  v.  Attersoll  decides  this  case,  and  I  approve  of 
the  principle  there  laid  down.  Although  the  17  Gea  3.  c.  26. 
is  repealed  by  the  53  Geo.  3.  c  141.,  which  later  Act  docs  not 
contain  the  same  preamble  as  the  17  Geo.  3.  c  26.  did,  yet,  I 
think,  we  must  presume  that  the  Legislature  had  the  same  object 
in  view  when  they  passed  the  53  Geo.  3.  c.  141.  as  when  thev 

(a)  2  Ves.  29.  moted  by  the  secrecy  with  which 

(h)  "Whereas the pemicioiuprac-  such  transactions  are  conducted,  be 

tice  of  raising  money  by  the  sale  of  it  therefore  enacted,*  &c. 

life    annuities    hath    of   late  years  (c)  2  B.  &  C.  879. 

greatly  increased,  and  is  much  pro- 


THE  COMMON  LAW  REPORTS.  1033 

passed  the  17  Geo.  3.  c.  26.,  namely,  to  protect  needy  persons  who      ,  ^^^^' 
were  borrowing  money  from  the  designs  and  frauds  of  money- 
lenders. The  sum  of  300/.,  mentioned  in  the  bond,  was  not  money 
of  the  plaintiff's;  she  was  only  entitled  to  the  interest  of  it  for  her 
life,  with  the  contingency  of  the  principal  becoming  hers  if  she 
Burvlved  the  wife  of  the  defendant.  Although  there  was  this  con- 
tingency of  her  being  absolutely  entitled  to  the  sum  of  300/.  in 
the  event  of  her  surviving  the  defendant's  wife,  yet  it  was  not 
the  plaintiff's  money, — not  "  money 's  worth,"  within  the  meaning 
of  the  Act.     This  is  a  case,  where  the  plaintiff  disposes  and  laya 
out  the  money,  by  allowing  it  to  remain  in  the  hands  of  the  de- 
fendant, he  paying  her  so  much  interest  for  it ; — that,  seems  to  me 
to  be  the  real  nature  of  the  transaction.     With  regard  to  the  case 
of  Hood  V.  BurUoTiy  I  think  that  the  observations  of  my  Brother 
Erie  show  that  what  took  place  there,  was  clearly  the  purchase  of 
an  annuity  for  a  pecuniary  consideration.  Therefore,  no  authority 
lias  been  cited  in  support  of  the  view  that  this  case  comes  within 
the  Annuity  Act;  and  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  in  her  favour. 

Coleridge  J.  I  am  of  the  same  opinion.  The  transaction 
stated  in  the  plea,  is,  in  substance,  that  the  plaintiff  should  let  the 
defendant  have  the  300/.,  in  which  she  had  a  life  interest,  the  de- 
fendant paying  her  interest  for  it.  In  Bhke  v.  Attersoll,  10,000/. 
was,  by  the  terms  of  a  marriage  settlement,  to  be  paid  by  the  wife's 
father  to  trustees  upon  trust  to  pay  the  interest  to  the  husband  for 
life;  the  father's  affairs  being  embarrassed,  the  husband  agreed 
to  accept,  in  lieu  of  the  10,000/.,  5000/.  and  an  annuity  of  125/. 
])ayable  during  his  life ;  and  it  was  held  that  such  annuity  did 
not  require  to  be  enrolled.  That  case,  it  appears  to  me,  is  the 
same  in  principle  as  the  present,  and  ought  to  govern  it. 

Ekle  J.  It  appears  to  me  that  Blake  v.  Attersoll  governs 
the  present  case.  This  is  not  an  annuity  requiring  enrolment,  it 
being,  in  my  judgment,  not  an  annuity  granted  for  a  pecuniary  con- 
Bideration.  In  Blake  v.  Attersoll  the  construction  put  upon  the 
Act  was,  that  it  was  passed  for  the  protection  of  persons  borrowing 
money  and  granting  annuities  to  secure  the  same.  By  the  10th 
section  of  the  53  Geo.  3.  c.  141.  it  is  provided  that  the  Act  shall 
not  extend  (amongst  others)  to  any  voluntary  annuity  or  rent- 
charge  granted  without  regard  to  pecuniary  consideration  or 
**  money's  worth ;"  but  there  is  no  declaration  that  every  annuity 
granted  for  money's  worth  is  within  the  Act ;  and  I  think  the 
Act  ought  not  to  be  so  construed. 

Ckomfton  J.  I  am  of  the  same  opinion.  It  appears  to  me 
that  there  was  here,  "  no  pecuniary  consideration"  within  the 
Annuity  Act.     This  was  a  family  arrangement,  allowing  the  de- 
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« 

BVATT 

V. 

Huirr. 


fendant  to  have  the  use  of  the  money  on  the  terms  stated,  and, 
uoleas  we  overrule  the  ease  of  Blake  v.  AUersoU,  I  think  that  we 
are  bound  to  hold  that  this  is  a  bad  plea.  By  the  expm 
terms  of  the  statute  ol  53  Geob  8.  &141.,  there  must  have  been 
an  actual  sale  of  the  interest,  but  here  th^re  is  nothing  of  tlie 
kind.    I  have  no  doubt  that  this  ease  is  not  within  the  Act 

Judgment  for  the  plaintiC 
Attorneys,  BrumbrM,  BaudaU,  jr  Simmon ;  and  fFaicn. 


Queen's 
Bench. 

May  24. 

Where  a  tenant 
enclosed  a 
piece  of  waste 
land  abutting 
oo  the  highway 
(which  divided 
it  from  the 
premises  de- 
mised to  him  at 
tenant),  and 
occupied  the 
part  enclosed 
as  part  of  and 
together  with 
the  demised 
premises :  — 
Held,  that  the 
tenant  must  be 
deemed  to  hare 
enclosed  for  the 
benefit  of  his 
landlord,  and 
that  at  the  ex- 
piration of  bis 
term,  he  was 
bound  to  give 
up  to  his  land- 
lord possession 
of  the  part  en- 
closed, toge- 
ther with  the 
other  premises. 


ANDREWS  V.  HAILES.  (a) 

Coram  Lobd  Campbell  C«  J.,  Colebibgb  J.^  Eblb  J., 

and  Cbomptox  J. 

Ejectment,  tried  at  Chelmsford,  at  the  List  assizes, 
before  Coleridge  J,,  when  it  appeared  the  action  was  brought 
to  recover  possession  of  a  small  piece  of  enclosed  land  (on 
which  a  bakehouse,  bam,  and  stable  had  been  erected),  as 
appurtenant  to  a  messuage  and  premises  which  had  been  let  to 
the  fiither  of  the  defendant  more  than  twenty-fiye  years  ago,  as 
tenant  from  year  to  year,  and  which  tenancy  had  been  legaDy 
determined  by  a  notice  to  quit.  The  piece  of  land  in  question 
was  opposite  to  the  messuage  on  the  other  side  of  the  highway, 
which  it  adjoined,  and  it  appeared  that  it  had  been  enclosed 
from  the  waste  by  the  defendant's  father  more  than  twenty 
years  ago,  and  very  shortly  after  his  tenancy  of  the  said  mes- 
suage commenced.  The  defendant's  father  had  built  a  ahed,  and 
afterwards  a  bakehouse  and  cart- house,  on  the  locug  in  qua^ 
which  he  had  occupied  jointly  with  the  demised  premises  until 
his  death  in  1851;  and  the  defendant  afterwards  continued  to 
occupy  the  premises,  as  his  father  had  done,  until  he  reoeired 
notice  to  quit ;  when  he  gave  up  possession  of  the  messuage 
and  premises,  but  refused  to  quit  the  enclosed  part.  It  w&s 
proved  that,  by  the  permission  of  the  steward  and  lord  of  the 
manor,  it  had  been  a  general  practice  to  enclose  pieces  of  the 
waste,  and  build  upon  them.  It  did  not  appear  that  any  addi* 
tional  rent  had  ever  been  paid  or  claimed  in  respect  of  the 
encroachment,  which  had  also  been  rated  separately  from  the 
demised  premises,  but  the  landlord  was  not  shown  to  have  been 
cognizant  of  this.  Upon  these  facts  it  was  contended  for  the 
defendant,  that  the  evidence  showed  that  the  encroachment 
was  made  for  the  defendant's  own  benefit,  and  that  the  ordi- 
nary presumption  of  law,  that  it  was  made  for  the  benefit  (^ 

(a)  K«|>orted  by  £.  Sykea.  H^. 


XHB  COMMON  LAW  REPORTS.  ^035 

his  landlord,  wag  rebutted.     Verdict  for  the  pkiBtiff,  subject  to  '  . 

leave  to  the  defendant  to  move  to  set  it  aside  and  to  enter  the      Aivbrkws 
verdict  for  the  defendant.  p^^^a 

Mr.  MoutaffU€  Chambers  Q.  C«  having  obtained  a  rule  nisi 
accordingly, 

Mr.  Serjeant  Shee  and  Mr;  Hawhins  now  showed  cause.     It 
was  contended  on  the  other  side,  that  as  the  locus  in  quo  did 
not  immediately  adjdn  the  demised  premises,  as  the  highway 
was  betwixt  the  two,  the  presumption,  that  the  enclosure  was 
made  for  the  landlord's  benefit,  could  not  be  made ;  'but  Doe  d. 
Lloyd  Y.  Jones  (a)  and  Bryan  d.  Child  v.    Winwood  (b)  are 
direct  authorities  to  the  contrary  \  as  in  both  those  cases  the 
enclosure  did  not  adjoin,  but  was  only  contiguous  to  the  de- 
mised premises,  and  in  the  former  case  it  was  separated  by  a 
highway,  as .  here.     It  was  then  said,  that  the  defendant  here>* 
had  been  in  possession  of  the  locus  in  quo  more  than  twenty 
years.     [Lord  Campbell  C.  J.   Betwixt  landlord  and  tenant, 
the  Statute  of  Limitations  does  not  apply*]    Voe  d*  Colclouyh 
V.  MulKner  (c),  which  appears  to  be  an  authority  against  the 
plaintiff,  is  overruled  by  the  subsequent  case  of  Doe  d.  Challnor 
V.  Dames,  {d)     The  cases  of  Doe  d.  Leuns  v.  Rees  {e\  Doe  d, 
Dunraven  v.  Williams  {/),  and  Doe  rf.  Harrison  v.  Murrell  {g\ 
are  all  authorities  to  the  effect^  that,  unless  there  is  evidence  to 
rebut  the  presumption,  a  tenant,  who  makes  an  encroachment 
on  the  waste,  will  be  deemed  to  enclose  for  the  benefit  of  his 
landlord.      [Lord  Campbell  C.  J.   As  between  landlord  and 
tenant,  where  the  encroachment  has  been  used  with  the  demised 
premises,  there,  the  tenant  cannot  say  that  it  is  not  his  land- 
lord's.]    Doe  d.  Baddeley  and  Anotlier  v.  Massey  (Ji)  is  distin- 
guishable ;  as  there,  the  landlord  had  said  the  enclosure  should 
not  be  for  his  benefit.     The  question  in  this  case  is,  whether 
there  was  evidence  at  the  trial  to  rebut  the  ordinary  presumption 
of  law ;  and  it  is  submitted  that  there  was  not.     It  was  proved 
that  the  defendant  used  the  bakehouse  and  premises  built  upon 
the  locus  in  quo  together  with  the  demised  premises,  which 
Avcre  on  the  opposite  side  of  the  highway.     Then,  as  to  the 
locus  in  quo  being  rated  separately  from  the  demised  premises, 
the  landlord  was  no  party  to  that,  and  it  does  not  affect  the  case. 

Mr.  Montague  Chambers  Q.  C.  and  Mr.  Prentice  in  support 
of  the  rule*  There  is  no  rule  of  law,  that  if  a  tenant  encloses 
land  not  contiguous  to  the  premises  he  occupies  as  tenant,  that 

a)  15  M.  &  W:  680.  (e)  6  G.  &  F.  1 10. 

"b)  1  Taunt.  208.  Inl  O.k  P.  332. 

c)   1  Esp.  460.  (fir)  8  C.  &  P.  134. 

1  Esp.  461.  (A)  20  L.  J.  (N.  S.)  Q.  B.  434. 
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^^^^'  ,  it  is  to  be  presumed  that  he  encloses  for  his  hindlord's  benefit; 
but  it  niaj  be  conceded,  that  if  the  tenant  encloses  land  not 
contiguous  to  the  premises  he  has  hired  either  hj  lease  or 
otherwise,  and  there  are  circumstances  to  lead  to  the  inference 
that  he  encloses  for  the  benefit  of  the  landlord,  then  the  pre- 
sumption may  be  drawn.  As  to  the  case  of  Bryan  <2L  Child  v. 
IVmwood  in  TauntorCi  Reports^  there  is  probably  some  inac- 
curacy in  the  rei>ort.  In  Bryan  d.  Lloyd  v.  Jones  there  was  an 
endorsement  upon  the  lease  that  all  encroachments  should  be 
for  the  benefit  of  the  landlord.  .  All  that  that  case  amounts  to 
iii,  that  if  there  are  facts  which  lead  directly  to  the  inference 
that  the  enclosure  of  land,  not  contiguous  to  the  demised  pre- 
mises, is  for  the  benefit  of  the  landlord,  then,  it  may  be  so  held; 
but  there  is  no  general  rule  to  that  effect:  there  were  facts 
in  that  case  which  warranted  the  decision.  In  Doe  d.  Earl 
of  Dunraven  v.  Williams^  the  land  belonged  to  the  lord  of  the 
manor ;  and,  at  the  time  of  enclosure,  the  tenant  asserted  that 
he  enclosed  it  as  part  of  the  demised  premises.  In  this  case, 
strong  evidence  was  given  to  rebut  the  presumption  that  tlie 
encroachment  on  the  waste  was  for  the  benefit  of  the  landlord. 
No  increased  rent  was  ever  paid,  or  demanded,  and  the  locus  in 
quo  was  rated  separately  from  the  demised  premises.  The  cases 
which  have  been  cited  on  the  other  side  are  principally  Nld 
Prius  decisions,  and  most  of  them  are  cases  betwixt  a  lord  of  a 
manor  and  his  tenant,  where  the  tenant  has  enclosed  part  of 
the  waste.  The  waste  belongs  to  the  lord  of  the  manor,  and 
therefore  he  was  held  to  be  entitled  to  recover  in  those  casea. 
That  is  one  kind  of  case  ;  another  is,  where  a  tenant  of  a  field 
encloses  a  piece  of  waste  betwixt  the  field  and  the  highway ; 
there  the  presumption  of  law  is,  that  the  tenant  encloses  for 
the  benefit  of  his  landlord,  because,  it  is  well  established  that  a 
slip  of  land  betwixt  a  field  and  a  highway  belongs  to  the  owner 
of  the  field.  The  cases  cited  on  the  other  side,  and  also  White 
V.  IIill{a)f  are  only  authorities  to  the  effect,  that  the  presump- 
tion of  law  contended  for  may  be  rebutted  by  fiicts,  and  it  U 
submitted  that  such  facts  exist  here. 

Loud  Campbell  C.  J.  I  am  of  opinion  that  the  Terdtct 
*  for  the  plaintiff  ought  to  stand.  I  think,  that  it  must  be  con- 
sidered that  the  encroachment  here  was  held  as  part  of  the 
demised  premises,  and  on  this  ground  I  am  of  opinion  that  tiie 
defendant  is  not  at  liberty  to  say  it  was  not  part  of  the  demisai 
premises.     I  proceed  upon  that  rule  which,  in  the  civil  law,  is 

(a)  6  Q.  B.  487. 
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termed  exceptio  personalis,  and  which  we  term  estoppel.  Where  ,_3®*^ 
the  encroachment  has  been  used  as  part  of  the  demised  pre- 
misesy  I  think  the  tenant,  under  such  circumstances,  cannot 
deny  that  it  is  the  property  of  his  landlord.  I  think  the  land- 
lord has  a  title  to  the  whole  of  that  which  was  taken  and  used 
as  part  of  the  demised  premises,  and  that  you  cannot  inquire 
which  part  was  encroachment,  and  which  not  encroachment,  for 
the  purpose  of  impeaching  the  landlord's  title.  Originally,  the 
landlord  wns  very  frequently  the  lord  of  the  manor,  and  where 
a  tenant  encroached  upon  the  waste,  which  was  the  lord's,  it 
was  held  that  he  enclosed  for  the  benefit  of  his  landlord ;  that 
is  the  ground  on  which  the  strange  notion  that  the  tenant  stole 
the  land  for  the  benefit  of  his  landlord  seems  to  have  originated. 
But  I  repudiate  the  doctrine  that  the  tenant  steals  the  land  for 
the  benefit  of  his  landlord,  equally  with  my  predecessor.  Lord 
Kenyan^  who  revolted  at  the  idea  that  the  tenant  could  make 
the  landlord  a  trespasser,  (a)  Looking  at  the  evidence  in  this 
case,  I  think  we  may  well  hold  that  the  plaintiff  is  entitled  to 
recover,  without  adopting  any  such  doctrine.  Here,  the  ances* 
tor  of  the  defendant  got  into  possession  of  the  locus  in  quo  by 
reason  of  his  being  tenant  of  the  demised  premises,  and  there  is 
no  proof  that  the  encroachment  was  held  separately  and  distinct 
from  the  demised  premises.  If  there  were  anything  in  the 
objection  that  the  encroachment  and  the  demised  premises  were 
not  immediately  adjacent,  as  they  were  separated  by  the  high- 
Avay,  that  does  not  arise  in  this  case ;  as  each  is  presumed  to 
extend  to  the  middle  of  the  road,  and  so  they  would  be  adja- 
cent. I  think  the  fact  that  the  premises  were  separately 
rated,  is  not  material,  as  the  landlord  was  not  proved  to  be  cog- 
nizant of  that.  I  approve  of  Bryan  rf.  Child  v.  Winwood  and 
Doe  d.  Earl  of  Dunraven  v.  Williams  ;  there,  the  landlord  was 
owner  of  the  soil ;  but  this  doctrine  could  not  be  extended  to 
cases  where  the  landlord  was  not  owner  of  the  soil. 

Coleridge  J.  I  am  of  the  same  opinion,  and  have  very 
little  to  add.  It  appears  to  me  that  it  is  the  duty  of  a  tenant 
to  preserve  his  landlord's  boundary,  and  that  it  does  not  lie  in 
his  mouth  to  say  that  the  boundary  stops  at  the  encroachment. 
The  presumption  to  be  made  must  depend  upon  the  circum- 
stances of  each  case.  For  instance,  if  you  found  the  encroach- 
ment in  the  possession  of  another  person,  then  the  presump- 
tion would  be  against  the  landlord;  but  here,  the  encroachment 
Avas  occupied  together  with  and  as  part  of  the  demised  pre« 
mises.  The  fact  of  the  highway  separating  the  encroachment 
from  the  other  part,  is  immaterial ;  it  is  substantially  the  same 

(a)  1  Esp.  460. 
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thing  na  if  there  had  been  no  road,  m  the  obcapation  wis 
entire  and  along  with  the  demised  premieee.  All  the  eiieam- 
Btanees  of  the  case  are  gtrongly  in  favour  of  the  landlord. 

Eblb  J.  On  these  iaete,  I  come  to  the  concliieion  thai  the 
Terdict  for  the  plaintiff  ought  to  stand.  The  priiu^e  to  be 
deduced  from  the  casee  whidi  have  been  dted,  ia»  that  where 
land  acquired  by  a  tenant  by  encroachment  on  the  watte  had 
been  taken  and  occupied  by  the  tenant  togetfier  with  and  tt 
part  of  the  demised  premises,  the  presumption  ftt  the  end  of 
the  tenancy  is,  that  the  whole  belongs  to  the  landlord.  Although 
our  criminal  code  does  not  make  the  stealing  of  land  laiceny,  jet, 
I  think  the  tenant  who  is  a  wrongdoer  bught  not  to  be  allowed, 
by  making  an  encroachment,  to  acquire  a  title  to  the  land. 

Crompton  J.     I  am  of  the  same  (pinion.     Where  a  tenant 
encloses  small  pieces  of  the  waste,  he  is  supposed  to  tnake  the 
parts  enclosed  part  of  his  farm,  and  if  the  facts  do  not  desrlj 
show  that  the  encroachment  was  made  fbr  his  own  benefit,  then 
the  presumption  is,  that  it  was  made  for  the  benefit  of  his  land- 
lord.    In  Doe  d.  Lloyd  ▼.  Jone$  a  road  intervened  betwixt  the 
encroachment  and  the  demised  premises,  and  yet,  it  iras  h^ 
that  made  no  difierence.     It  has  been  decided  in  seTcral  eases, 
that  it  is  sufficient  if  the  premises  aire  contiguous,  not  absolutely 
adjacent     Here,  the  tenant  kept  a  bread  shop,  which  was  part 
of  the  demised  premises,  his  bakehouse  was  built  upon  the 
encroachment,  and  he  occupied  the  two  together.     It  appears 
to  me,  that  there  is  nothing  in  the  CTidenoe  in  this  case  to  repel 
the  presumption,  that  the  tenant  has  taken  the  encroachment  for 
the  benefit  of  his  landlord. 

Lord  Campbell  C.  J.  The  principle  upon  whidi  we 
decide,  is,  that  the  encroachment  is  to  be  considered  part  of  the 
demised  premises,  not,  that  the  tenant  has  stden  the  land  for 
the  benefit  of  his  landlord.  Kule  discharged. 

Attorneys,  Aldridge  ^  Bromley  ;  and  TVtcnuiy. 


Queen's 

liSNCK. 

June  13.  25. 

The  County 
Court  has 
jurisdiction  to 
recover  poMea- 
'ion  of  tene- 


IN  RE  A  PLAINT  IN  THE  BBOMPTON  COUNTT 

COURT  OF  MIDDLESEX. 

THE  EARL  OF  HARRINGTON  v.  RAMSAY,  (o) 

Coram   Lord  Campbell  C.  J.,    Eble  J.^  and 

Crompton  J. 

X  HIS  was  a  rule  obtained  by  Mr.  Bramtoett  Q.  C,  caUing  on 
the  plaintiff  to  show  cause  why  a  prohibition  should  not  issue 

(a)  Reported  hf  £.  Sykes,  Esq. 
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1853. 


Ih  rb 


to  the  Judge  of  the  County  Court  of  Middleaex,  sitting  nt 

Brompton,  to  prohibit  him  fh>in  further  proceeding  in  the 

above  plaint  to  recover  possession  of  certain  premises  under  .^^^^^^^^ 

9  ft  10  Vict  c.  99.  s.  122.  (a)»  as  they  had  been  let  for  less  than      ^ouktt 

50/.  a-year  witiiout  fine,  although  the  annual  value  was  above 

50L  a-year. 

Mr.  fFise  showed  cause  (ft)  in  the  first  instance. 

Mr.  BrAmweil  Q.  C.  and  Mr.  JF.  J.  Smith  in  support  of  the 
rule. 

Cmr*  adv,  vult 


<'ovET  oy 
MnmLESEX, 

Thb  Earl  of 
Harhinoton 

Baxsat. 


Lord  Campbell  C.  J.     This  was  a  motion  for  a  prohibition 


ments,  under 
the  9  &  10 
Vict  c.  95. 
8.  122.,  "where 
the  anDual  rent 
does  not  exceed 

made  by  Mr.  JSromwe// during  the  last  term,  before  my  Brother  ^ol^  and  no 
Erie,  my  Brother  Crompton,  and  myself.     After  -the  decision  p^^^  "though 
of  the  Court  of  Exchequer  in  this  case,  this  Court  is  unfortu-  ^^®  annual 
nately  divided  in  opinion.     I  have  written  a  judgment  (in  than  5oL 
which  my  Brother  JSrle  agrees  entirely),  that  the  rule  ought  to  ^*^''  ^"* 
be  discharged ;  my  Brother  Crompton  is  of  a  contrary  opinion,  c.  J.  and 
I  am  of  opinion  that  the  Court  of  Exchequer  has  put  the  right  f^^^^J^l  ''^ 
construction  on  the  122nd  section  of  the  9  &  10  Vict,  c  95*  Ckompton  j. 
The  object  was  to  give  a  sunmiary  remedy  in  the  County  Court       jme  25. 
to  the  landlord  upon  a  holding  over  by  the  tenant  [These  are  the 
words  of  the  statute  upon  which  a  construction  is  to  be  put]: 
**  Where  the  value  of  the  premised,  or  the  rent  payable  in  respect 
of  such  tenancy,  did  not  exceed  the  sum  of  50/.  by  the  year."  Thd 
defendant  contends  that  the  County  Court  has  not  jurisdiction 
in  such  a  case,  if  either  the  rent  or  the  annual  value  exceeds  50/. 
But  I  do  not  think  that  this  is  tiie  natural  or  grammatical 
meaning  of  the  words  employed  by  the  Legislature ;  confusion 
arises  from  the  sum  of  50/.  b^ng  fixed  by  the  aid  of  a  negative^ 
which  leads  at  first  sight  to  the  inference  that  there  is  a  negative 
both  as  to  value  and  rent,  and  that ''  or"  is  to  be  read  '*  and." 
But,  in  truth,  ''not"  does  not  refer  to  ''or,"  and  coupled  with 


(a)  Section  122.  enacts,  ''That 
wben  and  to  toon  as  the  term  and 
interest  of  the  tenant  of  any  house^ 
land,  or  other  corporeal  heredita- 
ment^ where  the  ralue  of  the  pre* 
mises  or  the  rent  payable  in  respect 
of  such  tenancy  did  not  exceed  the 
sum  of  fiftT  pounds  bv  the  year,  and 
upon  which  no  fine  shall  have  been 
paid,  shall  have  ended,  or  shall  have 
been  duly  determined  by  a  legal 
notice  to  quit,  and  such  tenant  or 
(if  such  tenant  do  not  actually  oc- 
cupy the  premises,  or  occupy  only  a 
part  thereof)  any  person  oy  whom 
the  same  or  any  part  thereof  riiall 


be  then  actually  occupied,  shall  ne- 
glect or  refbse  to  quit  and  deliver 
up  possession  of  the  premises,  or  of 
such  part  thereof  respectively,  it 
shall  be  lawful  for  the  landlord  or 
his  agent  to  enter  a  plaint  in  the 
County  Court  to  be  holden  under 
this  Act,  and  thereupon  a  summons 
shall  issue  to  the  person  so  ne* 
glecting  or  refusing/'  &c. 

(5)  The  arguments  of  counsel 
were  the  same  as  those  used  when  a 
similar  motion  in  the  same  case  was 
made  in  the  Court  of  Exchequer. 
Seeantij  p.  719. 
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,  ^^^'  .      ** exceed ••  is  used  affirmatively  to  aacertain  the  limit  within 
Ik  rjb        which  juriadictioa  is  given  to  the  County  Court.     The  effect 
A  Plaint  ix    geems  to  be  the  same  as  if  the  kinscuacre  had  been  affirmati?c  ia 
TON  CouMTT    appearance  as  well  as  in  reality ;  ''  where  the   value  of  the 
Mn»Dix  EX.    P*^"*^^®  ^^  ^^^  ^^^^  payable  in  respect  of  such  tenancy  was  less 
Th*  Eabl  or  ^^^^  ''^O/.,"  or  "  fell  short  of  50/.,"  or  "  amounted  to  not  more 
Uabmnoton   than  502."     On  each  of  these  suppositions  the  meaning  must  be 
RAHtAT.      ^^^  same,  if  the  words  fixing  the  maximum  were  inserted  first 
after  "  the  value  of  the  premises^"  and  again  after  **  or  the  rent 
payable  in  respect  of  such  tenancy/'  in  which  case  there  would 
not  be  two  conditions  to  be  fulfilled^  and  on  either  condidoa  it 
seems  quite  clear  that  the    County  Court   would   have  full 
jurisdiction.     It  is  not  for  us  to  inquire  what  were  the  reasons 
of  the  Legislature  for  so  giving  jurisdiction  to   the  Conntj 
Court ;  but,  surely,  there  can  be  no  such  absurdity  in  the  juris- 
diction as  to  justify  us  in  straining  the  language  employed  ia 
the  Act  of  Parliament.     In  rare  instances,  where  the  value 
greatly  exceeds  the  rent,  inconvenience  may  arise  from  giving 
this  summary  jurisdiction  to  the  County  Court;  but  most  serioud 
inconvenience  would  constantly  arise  if  the  tenant  might  question 
the  jurisdiction  of  the  County  Court,  on  the  ground,  that 
although  the  rent  did  not  exceed  50/1,  the  premises  were  of  a 
higher.annual  value.     The  Legislature,  probably,  did  not  con* 
template  that  value  was  to  be  taken  into  consideration  where 
there  was  a  fixed  rent,  and  meant  that  value  should  be  regarded 
only  where  there  was  no  fixed  rent.     In  Crawley  v.  Viity  (a), 
Parke  B.  is  reported  to  have  said :  '*  That  the  rent  being  above 
50il  (in  that  case)  it  was  unnecessary  to  consider  the  point  with 
reference  to  the  value ;"  but  the  question  we  have  to  consider 
was  not  much  discussed  there,  and  the'distinction  between  rent 
and  value  was  not  taken.     In  Fearon  v.  Norvall{b\  JPatteson  J. 
declared,  "  that  if  he  were  called  upon  for  a  decision^  he  should 
have  no  hesitation  in  holding,  that  if  the  rent  is  under  50/.,  it 
does  not  matter  how  great  the  value  of  the  premLses  may  hef 
and  to  this  opinion,  upon  a  motion  for  a  prohibition  in  this  very 
case,  the   Judges  of    the   Court  of  Exchequer  unanimously 
adhered,  after  time  taken  to  consider,  (c)     I  therefore  come  to 
the  conclusion,  that  the  County  Court  has  jurisdiction,  and  tl»t 
the  rule  for  a  prohibition  ought  to  be  discharged.     That  is  the 
judgment  of  my  Brother  Erie  and  myself. 

Crompton  J.  This  was  an  application  for  a  prohibition  to 
the  Judge  of  a  County  Court  to  prevent  his  proceeding  ia  a 
case  between  landlord  and  tenant,  for  the  recovery  of  premises 

(a)  7  Exch.  819.  (b)  5  D.  &  L.  445.  (c)  See  wUi,  p.  T2L 
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tinder  the  122nd  section  of  the  County  Court  Act  (9  &  10  Vict.      ^  ^858.  ^ 
c.  95.).     It  appeared  that  the  rent  of  the  premises  was  under        i^f  re 
50/.,  and  that  no  fine  had  been  paid,  but  that  the  value  of  the    ^  P^-aint  m 

THE  uROMf^ 

premises  exceeded  50/.  by  the  year ;  and  the  general  question    ton  County 
arises  whether  the  County  Court  has  jurisdiction  under  the    j^"^*^  ^L 
above  section,  where  the  yearly  rent  is  less  than  50/.,  though  the  thb  Eabl  of 
yearly  value  be  more ;  or,  whether  either  the  rent  or  value  being    Harringtom 
more,   excludes  the  jurisdiction.     In  Fearon  v.  NorvaU  ^Ix.       Ramsav. 
Justice  JPaitesofif  in  the  Bail  Court,  expressed  a  decided  opinion 
that  the  County  Court  has  jurisdiction  where  the  rent  does  not 
exceed  50/.,  although  the  yearly  value  is  more  than  50L     In 
the  later  case,  however,  of   Crowley  v.    Vitty^  the  Court  of 
Exchequer  decided  that  there  was  no  jurisdiction  where  the 
rent  was  more  than  50/.,  although  the  yearly  value  might  be 
less.     The  ground  of  the  decision  in  that  case  must  have  been,  • 

that  either  the  rent  or  value  being  more  than  50/.  excluded  the 
jurisdiction.     There  had  been  in  that  case  an  ineffectual  bar* 
gain  as  to  lowering  the  rent,  but  the  Court  thought  that  it  re^ 
mained  above  50/.     Counsel  there  attempted  to  ^ow  from  the 
aflBdavits,  that  the  value  also  was  shown  to  be  above  50/.;  but 
.Baron  JParke  pointed  out  that  the  offer  by  the  landlord  to  re- 
duce the  rent  below  50L  must  be  evidence  of  the  value  being 
less ;  and  if  there  was  evidence  of  that  fact,  the  Court  would 
have  had  jurisdiction  to  proceed,  supposing  that  fact  to  have 
been  sufficient  to  give  jurisdiction.  Baron  Farke  said,  *'  That  the 
rent  being  above  50/.  it  was  unnecessary  to  consider  the  point 
"cvith  reference  to  the  value ; "  and  Baron  Alderson  put  a  case 
exactly  corresponding  in  legal  effect  with  the  one  now  before  the 
Court :  he  asked,  *'  Suppose  a  person  takes  a  piece  of  ground 
at  a  rent  of  25/.  a-year,  and  builds  on  it  a  house  worth  2000/., 
could  the  owner  of  the  land  proceed  in  the  County  Court,  under 
the  section  in  question?"     Crawley  v.  Vittyy  seems  therefore, an 
express  authority,  in  favour  of  the  present  application,  by  the 
full  Court  of  Exchequer,  as  it  decides  that  the  jurisdiction  is 
excluded,  if  the  rent  is  above  50/.,  though  the  value  is  less.    In 
the  present  case,  however,  an  application  for  a  prohibition  was 
xnade  to  the  Court  of  Exchequer,  and  was  refused  by  that  Court 
on  the  same  day,  and  on  the  same  materials  on  which  this  ap- 
plication was  made  to  us ;  and  the  authority  of  Crowley  v.  Vitiy 
may  be  considered  as  in  some  degree  shaken  by  the  circum- 
stance of  some  of  the  Judges  who  decided  it  being  now  of  a 
oontrary  opinion.     If  it  had  not  been  for  the  peculiar  nature  of 
£&n  application  of  this  description,  I  should  not  have  been  inclined 
to  dispute  the  authority  of  the  latest  decision  of  a  Court  of  co- 
ordinate jurisdiction  on  the  very  point  in  controversy ;  but  in 
c.  L. — VOL.  I.  3  Y 
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'  ^^^'  i      ^PP^'^*J<^8  for  writs  of  prohibition,  or  habeas  carpus^  where 
Im  Bf        error  does  not  lie  on  the  refusal  of  the  writ,  it  has  been  ueiial 
tbb'broiif^    ^^^  *^®  parties  to  apply  to  one  Court  after  another  on  the  same 
TON  CouNTT    matter  in  the  same  case ;  and  the  party  may^  in  such  case,  ask  for 
MiDDusu.    ^^  judgment  of  the  Court,  independent  of  and  without  refer- 
Tbb  Eari«  or  ence  to  the  decision  of  the  other  Court  in  the  same  case.    Mj 
UAaEiMaTOM    opinion  is,  that  the  view  taken  in  CrowUy  v.  Vittjf  is  the  correct 
BiJUAT.      one,  and  that  either  the  value  or  the  rent  being  of  greatec 
amount  than  50/.,   excludes  the  jurisdiction   of  the   Countj 
Court.     The  words  of  the  122nd  section  are,  '^  That  when  and 
BO  soon  as  the  term  and  interest  of  the  tenant  of  any  house, 
land,  or  other  corporeal  hereditament,  where  the  value  of  ihe 
premises,  or  the  rent  payable  in  respect  of  such  tenancy,  did  not 
exceed  the  sum  of  50/.  by  the  year,  and  upon  which  no  fine 
•  shall  have  been  paid ;  **  indeed,  the  words  "  where  the  value  of 

the  premises  or  the  rent  payable  "  appear  to  me  to  be  a  limita- 
tion  or  qualification  to  the  preceding  words,   which  would 
otherwise  have  been  given  to  them*     The  section  commences 
by  speaking  of  any  house,  and  concludes  with  the  words  ^  where 
the  value  of  the  premises  or  the  rent  did  not  exceed  the  sum  of 
60/.  by  the  year ; "  and  the  question  is,  whether  the  sentence  is 
not  to  be  read  as  if  it  stood  *^  but  not  when,**  or  *^  excqtt  when 
the  value  or  the  yearly  rent  exceeds  502."   It  seems  to  me  h^hlj 
improbable  that  the  Legislature,  in  a  clause  limiting  the  juri^ 
diction  to  cases  of  less  yearly  value  or  rent  than  502.,  and  where 
they  have  guarded  against  the  case  of  a  fine  when  the  rent  is 
under  that  sum,  should  have  intended  to  give  jurisdicticMi  to  as 
unlimited  amount  of  value,  when  the  rent  has  originally  been 
under  SOL,  and  the  yearly  value  has  been  much  increased,  as  bj 
building.     The  provision  as  to  value  has  probably  been  inserted 
to  meet  cases  like  the  present,  by  no  means  uncommon,  as  where 
the  land  has  been  taken  for  building  purposes  at  a  small  rent, 
and  where  the  rent  has  been  increased  beyond  the  original  ren:. 
We  were  told,  in  the  course  of  the  argument,  that  the  Court  ct 
Exchequer,  on  the  present  occasion,  expressed  their   opinioi^ 
that  the  Legislature  would  not  purposely  have  given   sadi  % 
jurisdiction,  but  stated  that  they  thought  themselves  bonnd  hj 
the  words  of  the  enactment.     The  words,  however,  seem  to  me 
to  be  quite  capable  of  the  construction  put  upon  them  bj  I^Ir. 
Bramwellf  which  will  carry  out  the  apparent  intention  of  t)ie 
Legislature.     The  Legislature  has  used  words  in  the  negativi, 
defining  and  limiting  or  describing  the  cases  in  which  there  li 
to  be  jurisdiction ;  and  it  seems  to  me  that  these  woixls  mnv 
well  be  read  as  meaning  that  the  jurisdiction  is  to  attadi  on> 
where  neither  the  value  nor  the  rent  exceeds  502. ;  tke  wcrl- 
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"  not,'*  and  "  or,"  meaning  "  nor ; "  and  the  sense  being  the  same  ^  ^^^3* 
as  if  the  expression  had  been  "  but  not  when,"  or  "  except  when  i^  he 
the  value  or  the  rent  exceeds  50/. ; "  or,  as  if  the  expression    ^  P^-aint  nc 

,       -  ,  THE  BbOMP* 

had  been  "  m  cases  of  rent  or  value  not  exceeding  50/. ; "  and    ton  CouNTr 
that  the  effect  is,  that  there  is  to  be  jurisdiction  neither  in  the     ^^^^^ 
one  case  nor  in  the  other.     I  think  that  the  meaning  is,  that  the  Earl  of 
the  jurisdiction  is  not  to  attach,  either  where  the  value  exceeds    Habbington 
50/.,  or  where  the  rent  exceeds  that  sum,  and  not  even  then  if      Ramsat. 
there  is  a  fine  taken.     It  was  suggested,  in  the  course  of  the 
argument,  that  the  sentence  might  be  turned  into  an  affirmative 
one;  as  if,  instead  of  the  words  "did  not  exceed,"  the  words 
were,  "  fall  short  of,"  or  "  amounted  to  less  than,"  or  "  to  no 
more  than ; "  but  I  do  not  think  that  we  have  any  sufficient 
ground  to  make  such  an  alteration,  as  it  seems  to  me,  from  the 
structure  of  the  sentence,  and  from  the  nature  of  the  subject, 
and  the  rest  of  the  Act,  that  the  use  of  the  negative  expresses 
the  intention  of  the  Legislature  to  exclude  the  jurisdiction, 
which  the  other  construction  would  defeat.     I  do  got  agree  to 
this  construction,  because  I  think  that  it  is  altering  the  form  of 
expression,  so  as  to  defeat  what  I  think  was  the  probable  inten- 
tion of  the  Legislature ;  and  because  I  think  the  use  of  the 
negative  carries  out  the  object  of  the  Legislature ;  and  I  can- 
not alter  the  frame  of  the  clause  by  changing  the  negative  into 
the  affirmative,  when  I  think  that  the  negative  carries  out  the 
meaning  of  the  Legislature.     It  was  urged  by  Mr.  Wise,  in 
showing  cause,  that  great  inconvenience  might  arise  from  the 
difficulty  of  ascertaining  the  value ;  but,  according  to  bis  own 
argument,  the  value  would  be  one  criterion  for  ascertaining  if 
there  was  jurisdiction ;  and,  in  such  cases  as  Crowley  v.   Vitty, 
act,  however,  likely  often  to  occur,  such  a  question  might  arise, 
svliere  the  value  is  supposed  to  be  less  and  the  rent  more.     But 
the  better  answer  would  probably  be,  that  very  nice  questions 
>f  residence,  locality,  and  amount,  constantly  and  necessarily 
irise  under  this  Act,  which  must  be  ascertained  by  parol 'evi- 
lence,  for  the  purpose  of  deciding  whether  there  is,  or  is  not, 
urisdiction  in  the  County  Court.     And  I  do  not  see  that  there 
5  any  peculiar  difficulty  in  ascertaining  the  value  to  be  above 
»r  under  the  yearly  amount  of  50/.     Being  of  opinion  that  the 
^legislature  meant  by  these  words  to  exclude  from  the  jurisdic- 
ion  of  the  County  Court  cases  where  the  value  is  of  the  larger 
mount,  and  the  construction  of  the  clause,  though  it  may  be 
»bscure  and  doubtful,  appearing  to  me  to  be  such  as  is  capable 
f  carrying  out  this  meaning,  I  think,  that  I  ought  to  express 
ly  opinion  that  a  prohibition  should  go,  though  I  need  hardly 

3t  2 
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,  ^^^^'  .      say  that  I  do  so  with  the  most  sincere  diffidence,  when  I  find 

In  km        that  I  differ  from  the  rest  of  the  Court  who  heard  this  case. 

^^-^^  Rule  disduigei 

TON  CouNTT        Attorneys,  Terrell;  and  Ray  If  Co. 
CouKT  oy 
mzddlbskx. 

Th«  Eakl  of  * 

Uakruiotoii 

V, 

Raiuat. 


WOODWARD  (QUI  TAM)  v.  WATT&  («) 


QuEEM'f        Coram  LoBD  Campbell  C.  J.,  Eble  J.,  and  Cbomptok  J. 

BcNCB.      n^  . 

May  30.        -L  HE  declaration  stated  that  the  defendant  had  acted  as  a  jos- 
Where  lands      tice  of  the  peace  without  being  duly  qualified^   whereby  he 
yearij^      incurred  a  penalty  of  100/.  under  the  18  Geo.  2.  c  20.  &  1. 
of  sooJL  wert         Plea.     That  the  defendant  was  qualified.    Issue  thereon, 
tnisteei  in  '^^^  action  was  tried  before  Martin  B.  at  the  last  assbes 

trust  to  pay  the  at  Lancaster,  when  the  defendant  contended  that  he  wu 
thereof  to  the  qualified  under  the  will  of  his  wife's  father,  by  which  one  un- 
7*  d  ^\  ?*  h**  ^^v^^®^  third  part  (admitted  to  be  of  the  clear  yearly  value 
life  for  her  of  SOOiL)  ot  the  yearly  rents  of  certain  lands,  was  devised  to 
an??ai^de.  trustees  in  trust  to  pay  the  yearly  rents  arising  there&om  to 
fendant  thould  the  defendant's  wife  for  life,  for  her  separate  use,  and  if  the 
trust  to  pay  ^  defendant  should  happen  to  survive  her,  in  trust  to  pay  the 
said  yearly  same  to  the  defendant  for  life.  It  was  then  contended,  this 
fendant  for  g^^^  thc  defendant  no  qualification,  as  his  wife  was  still  living. 
^y^'"".?^!^.      To  this  it  was  answered,  that  the  word  **  remunder  "  in  the  firs^t 

(the  wife  being  .  i.    i  /n, 

still  a.ive),  that  section  of  the  18  Creo.  2.  c.  20.  must  be  read  as  a  separate  word, 
this  was  not       ^  j£  ^j^^  clause  ran,  "  or  who  was  not  entitled  unto,  in  Law  cr 

such  an  estate  ,  •  ...  , 

as  qualified  the  Equity,  the  remainder  in  lands  of  the  clear  yearly  value  of  300^"* 
defendant^to^  Of  this  opinion  was  the  Judge,  who  directed  a  verdict  for  iU 
of  the  peace      defendant,  with  leave  to  the  plaintiff  to  move  to  enter  a  verdict 

within  the  ^      tru\i 

18  Gea  2.  ^OT  100/. 

c.  20.  s.  1.  Mr.  BUss  Q.  C.  having  obtuned  a  rule  nisi  on  the  abore 

ground,  and  also  on  the  ground  that  the  defendant  had  onk  i 
contingent  and  not  a  vested  remainder  under  the  above  will 
citing  Doe  d.  Planner  and  Wife  v.  Scudamore  (A), 

Mr.  Edward  James  Q.  C.  and  Mr.  Manisty  showed  cause.— 
The  question  is,  what  is  the  true  construction  to  be  pat  open 
these  words  in  the  18  Geo.  2.  c  20.  s.  1.,  ''or  who  shall  not  be 
seised  of,  or  entitled  unto,  in  Law  or  Equity,  to  and  for  Lii 
own  use  and  benefit,  the  immediate  reversion  or  remainder  r:' 
and  in  lands,  tenements,  or  hereditaments,  which  are  leased  Kr 
one,  two,  or  three  lives,  or  for  any  term  of  years  determinaik 
upon  the  death  of  one,  two,  or  three  lives,  upon  reserved  rei/*^ 

(a)  Reported  by  E.  Sykes,  Esq. 
{b)  2  Bob.  &  PuL  389. 
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and  which  are  of  the  clear  yearly  value  of  300£''?    It  is  sub- 
mitted, that   any  one  who  is   entitled  to  the  immediate  re- 
mainder for  life  in  any  corporeal  or  incorporeal  hereditaments  of 
the  clear  yearly  value  of  SOOL,  is  duly  qualified.     It  could  not 
have  been  the  intention  of  the  Legislature  to  limit  the  qualifi- 
cation to  a  mere  pecuniary  interest.     Although  in  the  preamble 
the  Act  refers  to  persons  '^  of  mean  estate,"  yet  it  enlarges  the 
qualification ;  for  by  the  previous  Act,  5  Geo.  2.  c.  18.  those  alone 
were  qualified  who  had  a  present  estate  in  possession  of  100/* 
a-ycar.     The  18  Geo.  2.  c  20.  adopts  that  provision,  and  also 
qualifies  persons  who  had  an  immediate  reversion  or  remainder 
in  lands,  &c.  of  the  clear  yearly  value  of  300/.     It  is  plain,  that 
the  intention  was  not  to  limit  the  qualification  to  those  who 
had  a  present  income  out  of  the  lands.     By  the  13th  section  of 
the  Act,  (amongst  others)  eldest  sons,  or  heirs  apparent  of  peers 
or  of  any  person  qualified  to  serve  as  a  knight  of  the  shire  by  the 
9  th  of  Anne,  c  5.  do  not  require  a  qualification  by  estate.    *Thc 
qualification  of  a  knight  of  the  shire  was  600/.  a-year,  and  it  did 
not  follow  that  any  pecuniary  interest  was  derivable  out  of  it  to 
his  son,  and  yet,  by  section  13.,  the  son  might  be  a  justice  of 
the  peace  without  the  qualification  required  by  section  1.     This 
provision  shows,  that  the  Legislature  did  not  consider  any  pre- 
sent annual  income  out  of  the  lands  as  necessary  to  give  a 
qualification.    In  Smeeton  v.  Collier  (a),  Parke  B.  lays  down  this 
rule  as  to  construction  of  statutes,  —  **  That  it  is  a  very  useful 
rule,  in  the  construction  of  a  statute,  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  the  grammatical  construction, 
unless  it  is  at  variance  with  the  intention  of  the  Legislature,  to 
be  collected  from  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  the  language  may  be 
varied  or  modified,  so  as  to  avoid  such  inconvenience,  but  no 
further."     To  read  the  words  of  this  statute  grammatically  and 
literally,  would  lead  to  an  absurdity,  as  there  can  be  no  **  re- 
mainder "  on  a  lease  for  life ;  a  "  remainder  "  must  be  limited  by 
the  conveyance  which  creates  the  particular  estate,  and  must 
take   effect  upon  the  determination  of  the  particular  estate. 
[  Crompton  J.      The  word  '*  remainder "  may   bfe  used  in  a 
popular  sense  to  define  the  estate  which  follows  the  determina- 
tion of  the  life  estate.]     It  must  be  conceded,  that  if  the  strict 
:rrammatical  construction  of  the  clause  be  adopted,  this  case  is 
not  within  the  Act.     [Lord  Campbell  C.  J.     Before  this  Act 
passed,  a  remainder  would  not  qualify;   but. in  section  1.  the 
Legislature  enacts  that  certain  remainders  shall  qualify ;  if  you 


1S53, 


Woodward 
qui  (am 

V. 

Watt«. 


(a)  1  Excb.  463. 
3t  3 
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Woodward 

^1  loan 

Wattb. 


can  explain  to  us  how  we  can  put  your  constmction  upon  fie 
Act  without  making  an  Act  of  Parliament,  we  shall  be  yerj 
glad;  but  we  must  put  a  construction  upon  the  words  the 
Legislature  has  employed.  Erie  J.  This  clause  would  appir 
to  the  Egremont  property  in  Somerset  and  Devon,  which  is 
leased  for  two  or  three  lives ;  but  it  does  hot  mean  that  ao 
estate  for  life  of  300/.  a-year,  with  remainder  to  A.  B.  for  life, 
should  qualify  two  persons  as  justices;  which  might  be  the  case 
if  your  construction  be  adopted.]  If  the  construction  put  upon 
the  statute  by  the  other  side  be  correct,  it  will  prevent  rent- 
charges,  and  many  other  descriptions  of  valuable  property,  from 
giving  a  qualification.  By  applying  the  rule  of  reddendo  sui^k 
singulis^  without  introducing  or  striking  out  a  word,  a  dear 
qualification  may  be  given  to  the  defendant^  bj  reading  sec- 
tion 1.  as  if  it  ran,  ''or  who  is  not  entitled  to  the  imme- 
diate remainder  in  lands  of  the  clear  yearly  value  of  300iL,''  ap- 
plying the  other  part  of  the  clause,  **  which  are  leased,  &a,  upon 
reserved  rents,**  to  reversions.  Or  the  clause  maj  be  read  as  if 
it  stood,  *'  lands,  tenements,  or  hereditaments,  including  those 
which  are  leased,"  &c.,  so  making  the  words  ''  which  are  leased, 
&C.,'*  apply  to  ''  hereditaments  '*  only.  Another  point  was  taken, 
when  the  rule  was  moved  for,  that  this  was  a  contingent,  and 
not  a  vested  remainder,  (a) 

Mr.  BlUs  Q.  C.J  Mr.  Cowling^  and  Mr.  J.  A.  Russell  were 
not  called  on  to  support  the  rule. 


Lord  Campbell  C.  J.  I  do  not  see  how  it  is  posuble  io 
hold  that  the  defendant  was  qualified  as  a  justice  of  the  peace. 
The  5th  of  Geo.  2.  c.  18.,  required  a  justice  of  the  pea<%  to 
be  possessed  of  an  estate  of  the  clear  yearly  value  of  100/.  An 
estate  in  possession  was  required  by  that  Act ;  so  that  the  de- 
fendant was  clearly  not  qualified  under  that  statute.  The 
18th  Geo.  2.  c.  20.  s.  1.  extends  and  relaxes  the  qualification 
required  by  the  5th  Geo.  2.  c  18.;  and  the  13th  section  en- 
tirely excepts  peers,  and  others  enumerated  therein,  from  tk 
operation  of  the  statute  of  Geo.  2.  The  words  of  that  pan 
of  18  Geo.  2.  c.  20.  s.  1.,  on  which  we  are  to  put  a  con- 
structioir,  are :  —  "or  who  shall  not  be  seised  of,  or  entitled 
unto,  in  Law  or  Equity,  to  and  for  his  own  use  and  beneSt, 
the  immediate  reversion  or  remainder  of  and  in  lands,  tene- 
ments, or  hereditaments."  Now,  if  the  clause  had  stopped  here, 
the  case  I  suggested  during  the  ai^ument  of  an  estate  till 
limited  to  A.  and  the  heirs  of  his  body,  with  remainder  to  6. 


(a)  This  point  waa  not  ai^ed. 
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and  the  heirs  of  his  body,  would  come  within  it,  and  B.,  who  has 
an  immediate  remainder,  would  be  qualified ;  but  it  proceeds, 
"  which  are  leased  for  one,  two,  or  three  lives,  &o.,  upon  re- 
served rents,  and  which  are  of  the  clear  yearly  value  of  300/.'* 
Unless  these  lands  can  be  held  to  come  within  this  description, 
they  do  not  give  a  qualification.  I  do  not  see  how,  putting  a 
grammatical  and  just  construction  upon  the  words  which  the 
Legislature  has  used,  we  can  hold  that  this  description,  '*  which 
are  leased,  &c*  upon  reserved  rents,"  does  not  apply  to  the 
word  '*  remainder ;  "  because  the  words  are,  "  the  immediate 
reversion  or  remainder  of  and  in  lands  which  are  leased  at 
reserved  rents,*'  &c  I  cannot  interpolate  the  word  "  including," 
as  has  been  suggested.  I  must  take  the  words  as  I  find  them ; 
and  doing  so,  I  think  that  the  defendant  was  not  duly  qualified* 
We  must  construe  the  Act,  and  not  legislate. 

Eble  J.  I  am  of  the  same  opinion.  The  question  is, 
whether,  because  the  defendant  is  entitled  to  an  immediate 
remainder  expectant  on  the  determination  of  an  estate  for 
life  in  these  lands,  which  are  admitted  to  be  of  the  clear 
yearly  value  of  300/.,  that  constitutes  a  qualification  under  the 
18  Geo.  2.  c.  20.  s.  1.  [His  Lordship  read  it.]  I  take  the 
rule  as  to  construing  statutes  to  be  to  give  effect  to  all  the 
words,  unless  they  lead  to  manifest  absurdity.  Applying  this 
rule,  the  words  '^  which  are  leased  for  one,  two,  or  three 
lives,  &c.  upon  reserved  rents,"  do  not  include  this  case. 
Effect  can  be  given  to  all  the  words  both  as  to  *^  reversions  ** 
and  **  remainders/'  without  leading  to  any  absurd  construction. 
I  think,  therefore,  that  we  are  bound  to  give  that  effect,  more 
especially  as,  to  put  the  defendant's  construction  upon  the 
statute,  we  must  strike  out  one  of  the  clauses. 

Crompton  J.  I  am  of  the  same  opinion.  We  are  asked 
to  apply  in  this  case  the  latter  part  of  what  has  been  termed 
the  golden  rule  in  the  construction  of  statutes,  that  the  words 
may  be  controlled  or  modified  when  the  strict  grammatical 
construction  would  lead  to  manifest  absurdity  or  repugnance, 
and  that  that  may  be  done  in  order  to  carry  out  what  must 
clearly  have  been  the  intention  of  the  Legislature  in  this  case. 
But  I  have  great  doubt  as  to  what  was  their  intention  here ; 
and  even  if  we  were  satisfied  as  to  what  was  the  intention  of 
the  Legislature,  I  think  that  we  could  not  alter  the  words  of 
the  clause  to  the  extent  we  are  asked  to  do ;  we  cannot  enact, 
vre  can  only  put  a  just  construction  upon  the  Act. 

Rule  absolute. 
Attorneys,  Holme,  Lajhis,  $•  Younff  ;  and  Gregory  ^  Co. 


1S53. 

^^-v » 

Woodward 
qui  tarn 

V, 

Watw. 
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1863. 

"^     '      DOE  DEM.  AGAR  AND  ANOTHER  t?,  BROWN,  (a) 


^ 


QnKBN'0       Coram  LoRD  Cahpbell  C.  J.,  Wightmak  J-,  Ekle  J.,  and 

Bk^ch-  CrOMPTON  J. 

JuM  la. 

Whew  certain  EjECTMENT  for  lands  in  the  county  of  York.    At  the  trial 

grmnted  b^  a  before  Lord  Campbell  C.  J.»  at  the  Summer  Assizes  at  York, 

tenaot  in  tail  in  Jn  1852,  a  verdict  was  found  for  the  lessors  of  the  plaintiff,  gub- 

remaioder  for     ,  ,  •   •         n  ^  •    r>t  i_  •i«j.f 

the  term  of       ject  to  the  opmion  of  this  Court,  on  a  case,  the  material  parts  ot 

y'^i-Heid,   which  were  as  follow : — 

that,  under  Henry  Duncombe,  being  seised  in  fee  of  the  lands  in  qoes- 

M  ilnmSiSt;  ^^^^*  °°  *^®  ^^^^  ^^  ^P"'»  ^^^^»  demised  the  same  by  his  will 
legal  interest  which  was  duly  executed  for  passing  real  estate^  to  his  nephew 
Tested  Ui™e  Thomas  Duncombe  for  life,  with  remainder  to  trustees  to  pre- 
grantee,  bj  serve  contingent  remainders,  with  remainder  to  the  first  son  of 
Ann^  c.  \6.  ^  ^^^  hody  of  the  said  Thomas  Duncombe,  and  the  heirs  male  of 
i.9.,  witbont      the  body  of  such  first  son  lawfully  issuing,  with  diTeis  re- 

any  entry  on       '      .    j  ^  a 

thelandfby      mamders  over. 

*^*  «^°^  Henry  Duncombe  died  seised  of  the  lands  in  question  on 

any  attornment  ^^^  ^^^^  ^^  April,  1818,  without  having  altered  his  said  will; 
ten^*°*  rf  *h*  ^°^  thereupon  the  said  Thomas  Duncombe  entered  upon  and 
preceding  was  possessed  of  the  said  lands  till  his  death,  on  the  7th  De- 

estate.  cember,  1847 ;  whereupon  Thomas  Slingsby  Duncombe,  the 

first  son  lawfully  begotten  of  the  body  of  the  said  Thomas 
Duncombe,  came  into  possession  as  tenant  in  tail  male,  subject 
to  certain  incumbrances  created  by  the  said  Thomas  Slingsby 
Duncombe  in  the  lifetime  of  his  father,  the  said  Thomas  Dun- 
combe ;  that  is  to  say : — 

By  indenture  of  the  28th  of  October,  1820,  the  said  Thomas 
Slingsby  Duncombe,  for  the  considerations  therein  mentioiied 
(amongst  others,  for  the  consideration  of  lOs,  paid  to  him  bv 
William  Hall),  granted,  bargained,  sold,  and  demised  the  lands 
in  question  to  the  said  William  Hall,  his  executors,  administra- 
tors, and  assigns  for  the  term  of^  ninety-nine  years  (subject  to 
the  life  estate  of  the  said  Thomas  Duncombe),  to  secure  the 
payment  of  an  annuity  of  440/. 

By  indenture  of  the  26th  of  February,  1821,  for  the  con- 
siderations therein  mentioned  (amongst  others  for  the  condder- 
sideration  of  10^.  paid  to  him  by  the  said  William  Hall),  the  said 
Thomas  Slingsby  Duncombe  granted,  bargained,  sold,  and  de- 
mised the  said  lands  to  the  said  William  Hall,  his  executors, 
administrators,  and  assigns,  for  the  term  of  99  years  thenoe 

(a)  Reported  by  £.  Sykes,  Esq. 
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next  enaiiing,  if  the  said  Thomas  Slingeby  Dancombe  should  so      .  ^^^^'  . 
long  live  (subject  to  the  life  estate  of  the  said  Thomas  Dun-      Doe  dbm, 
combe)i  to  secure  the  payment  of  an  annuity  of  125/.,  which  ,^i>  anothb* 
had  been  assigned  by  the  said  Thomas  Slingsby  Duncombe  by  v. 

another  indenture  of  26th  February,  1821,  to  the  said  William       ^^'^''' 
Hall,  in  trust  for  T.  Knight,  J.   Wilson,  and   E.  Culling^ 
worth. 

By  indenture  of  the  4th  of  September,  1822,  the  said  Thomas 
Slingsby  Duncombe,  for  the  considerations  therein  mentioned, 
granted,  bargained,  sold,  and  demised  the  said  lands  to  the  said 
William  Hall,  his  executors,  administrators,  and  assigns  for  the 
term  of  99  years,  if  the  said  Thomas  Slingsby  Duncombe  should 
BO  long  live  (subject  to  the  life  estate  of  the  said  Thomas  Dun- 
combe^, to  secure  the  payment  of  an  annuity  of  1 65/.,  before 
then  granted  by  the  said  Thomas  Slingsby  Duncombe  to  the 
said  William  Hall,  in  trust  for  the  said  T.  Knight  and  E. 
Cullingworth. 

By  indenture  of  the  20th  of  October,  1822,  the  said  annuity 
of  440/.,  granted  by  the  indenture  of  the  28th  of  October,  1820^ 
was  assigned  by  the  said  E.  Cullingworth  to  John  Hearon» 
iu  trust  as  to  three-fourths  thereof  for  the  said  E.  Culling- 
worth, and  as  to  one-fourth  in  trust  for  the  said  William  Hall. 

By  his  will  dated  10th  of  March,  1824,  the  said  William 
Hall  devised  all  his  real  estates,  and  also  all  annuities  to  which 
he  was  entitled  for  any  life  or  lives,  or  for  any  term  or  terma 
of  years  determinable  upon  any  life  or  lives,  to  his  executors, 
Joseph  Agar  and  William  Champney,  in  trust.  The  said  Wil- 
liam Champney  died  in  the  lifetime  of  the  said  William  Hall ; 
and  on  the  15th  of  June,  1828,  the  said  William  Hall  died,  and 
his  will  was  proved  by  the  said  Joseph  Agar. 

By  indenture  of  the  2nd  of  August,  1828,  the  said  Joseph 
Agar,  in  execution  of  a  power,  appointed  Thomas  Gregory  and 
George  Lawton  to  be  trustees  of  the  said  William  Hall's  will  in 
his  stead;  and  thereby  assigned  and  set  over  to  them  all  the 
real  and  personal  estate  of  the  said  William  Hall,  and  also  all 
annuities  to  which  the  said  William  Hall  was  entitled  for  any 
life  or  lives,  term  or  terms  of  years,  &c. 

By  indentures  of  lease  and  release  of  the  20th  and  2ist  of 
]\f  ay,  the  said  lands  were  conveyed  by  the  said  T.  S.  Duncombe 
to  William  Eaton  Mousley  and  Charles  Clarke  In  fee  (subject 
to  the  life  estate  of  Thomas  Duncombe,  and  to  the  prior  in- 
cumbrances and  charges  affecting  the  same),  to  secure  53,847/« 
advanced  on  mortgage  thereof. 

Sy  indenture  of  the  20th  November,  1830,  the  said  annuity 
of  440/.  was  assigned  to  Joseph  Bilton  Wilson ;  and  the  said 


Browk. 
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.  ^^^^-  .      term  created  by  the  indenture  of  the  28th  of  October,  1820, 

Dob  dkk.      Was    thereby    bargained,    sold,    and   assigned    unto  Richard 

^^V       Wormald,  to  secure  the  payment  of  the  said  annuity  of  A4^0L 

9.  In  February,  1843,  the  said  Richard  Wormald  died,  haying  bj 

his  will,  appointed  Harriet  Wormald  his  sole  executrix;  and  the 

said  term  created  by  the  indenture  of  the  28th  of  October, 

1 820,  vested  in  her. 

The  said  Joseph  Agar,  by  his  will  dated  the  24th  of  De- 
cember, 1841,  appointed  Benjamin  Agar  and  Robert  Robinson 
Rocliffe,  the  lessors  of  the  plaintiff,  his  executors.  The  said 
J.  Agar  died  on  the  13th  of  January,  1847 ;  and  his  will  was 
duly  proved  on  the  12th  of  February,  1847,  by  the  lessors  of 
the  plaintiff. 

The  said  annuities  of  440^,  125/.,  and  165L  were  duly  paid 
by  the  said  T.  S.  Dnncombe  up  to  1834,  when  they  fell  in 
arrear. 

In  Hilary  Term,  1848,  the  said  Harriet  Wormald  brought  an 
ejectment  for  the  said  lands,  and  obtained  judgment ;  and  re- 
ceived the  rents  due  on  Lady-day,  1848,  and  for  some  time 
afterwards. 

On  the  6th  of  June,  1848,  the  said  Thomas  Slingsby  Dun- 
combe  executed  a  disentailing  deed  of  the  said  lands  to  William 
Eaton  Mousley  and  Charles  Clarke,  their  heirs  and  assigns  for 
ever,  subject  to  the  incumbrances  affecting  the  same  at  the  date 
of  the  said  indenture  of  mortgage  of  the  21st  of  May,  1829. 

By  indenture  of  the  1st  of  July,  1849,  reciting  that  the  said 
annuity  of  165/.  was  then  vested  in  them;  the  said  Senjamin 
Agar  and  R.  R.  Rocliffe  the  lessors  of  the  plaintiff,  as  executors 
of  the  said  Joseph  Agar  the  executor  of  the  said  William  Hall, 
assigned  and  surrendered  the  said  lands  to  the  said  W.  £. 
Mousley  and  C.  Clarke,  and  all  their  estate,  term,  and  terms  of 
years,  claim,  &c  of  them,  the  said  B.  Agar  and  R.  R.  Rocliffe, 
in  the  said  lands,  to  the  intent  that  all  the  residue  then  un- 
expired of  the  said  term  of  ninety-nine  years  granted  by  the 
indenture  of  the  4th  September,  1822,  and  all  other,  if  any, 
the  estate,  term,  and  interest  of  them,  the  said  B.  Agar  and 
R.  R.  Rocliffe,  might  be  merged  in  the  reversion  and  inherit- 
ance of  the  said  land;«,  and  in  order  that  the  same  might  be 
from  thenceforth  for  ever  freed  and  discharged  of  and  from  all 
the  trusts  of  the  said  indenture  of  the  4th  September,  1822, 

By  indenture  of  the  1st  July,  1849,  the  said  Harriet  WormalJ 
assigned  and  surrendered  the  ninety-nine  years'  term  created  by 
the  indenture  of  28th  of  October,  1820,  to  the  said  William 
Eaton  Mousley  and  Charles  Clarke,  in  order  that  it  might  be 
merged  in  the  reversion  ;  and  that  the  said  lands  miglit  be  freed 
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and  discharged  from  all  the  trusts  of  the  said  indenture  of  28th      ,  ^^^'  . 
of  October,  1820,  Dob  drm^ 

By  indenture  of  the  3rd  of  July,  1849,  the  said  William  ^^^^^^ 
Eaton  Mousley  and  Charles  Clarke  conveyed  the  said  lands  to  v. 

the  defendant,  James  Brown,  and  his  heirs.  Bbowk. 

Actual  entry  was  made  on  the  said  lands  by  the  said  Ben- 
jamin Agar  and  Robert  Bobinson  Bocliffe,  the  lessors  of  the 
plaintiff,  previously  to  the  commencement  of  the  action. 

Each  party  is  to  be  allowed  to  refer  to  any  of  the  deeds,  in- 
Btruments,  and  probates  of  the  wills  which  relate  to  the  matter 
of  this  case,  and  which  are  to  be  taken  as  part  of  the  case. 

Memorials  andinrolmentsof  all  such  of  the  before-mentioned 
deeds  and  instruments  respectively,  as  by  law  were  required  to 
be  registered  and  inroUed,  were  duly  registered  and  inrolled; 
The  said  Thomas  Slingsby  Duncombe  is  still  living.  The 
question  for  the  Court  to  decide,  is,  whether  the  verdict  should 
be  entered  for  the  lessors  of  the  plaintiff,  or  for  the  defendant. 

Mr.  Serjeant  Matthews  (with  him  Mr.  Knotcles  Q.  C.)  for 
the  lessors  of  the  plaintiff.  The  term  of  ninety-nine  years, 
granted  to  William  Hall  by  the  indenture  of  the  26th  of 
February,  1821,  is  still  a  subsisting  term  in  the  lessors  of  the 
plaintiff,  and  has  not  been  merged  in  the  reversion,  or  in  any 
other  term  in  the  same  premises. 

The  first  objection  made  by  the  defendant,  is,  that  the  term 
of  ninety-nine  years,  created  by  the  indenture  of  the  28th  of 
October,  1820,  is  still  in  existence  and  outstanding,  and  that  it 
bars  the  right  to  recover  under  the  subsequent  indenture  of 
26th  of  February,  1821.  But  the  term  created  by  indenture  of 
28th  of  October,  1820,  was  assigned  by  Harriet  Wormald  to 
Mousley  and  Clarke,  the  owners  of  the  inheritance,  by  the 
indenture  of  the  1st  of  July,  1849,  and  thereby  became  merged. 

The  defendant  next  objects,  that  the  term  created  by  the 
indenture  of  the  26th  of  February,  1821,  merged  in  the  subse- 
quent term  granted  by  the  indenture  of  the  4th  of  September, 
1 822,  to  the  same  William  Hall.  I  contend,  that  no  merger 
took  place,  because  at  the  time  Thomas  Slingsby  Duncombe 
granted  these  terms,  he  was  only  tenant  in  tail  in  remainder, 
his  father  Thomas  Duncombe,  who  was  then  alive,  being 
tenant  for  life,  and  nothing  passed  by  the  deeds  in  question  but 
an  interesse  termini.  There  was  no  right  of  entry  at  that  time ; 
until  entry,  the  term  did  not  vest ;  when  we  entered  before  this 
ejectment,  then  we  became  possessed  of  the  ninety-years'  term 
under  the  indenture  of  the  26th  of  February,  1821.  fVatkins's 
Conveyancinff,  by  Preston  (4th  ed.  p.  16.)  Now,  there  has  been 
no  entry  in  respect  of  the  term  created  Ibj  the  indenture  of 
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,  ^^^'  .      the  4th  of  September^  1822 ;  thereforei  that  was  a  mere  iji- 
PoB  DBX.      teres9e  termini,  and  an  intereue  termini  will  neither  cause  nor 
a'othb    P^'^®"^  merger  of  a  term,  (a)     There  b  no  merger  unles 
V.  there   is  an   estate;    an   interesse  termipi  is   not   subject  to 

BHowir.  merger,  Whitchurch  v.  fThitchurch.  (A)  [Lord  CampbeU  C.  J. 
During  the  life  of  the  tenant  for  life  all  these  interests  were 
mere  interesse  termini;  but  when  Thomas  Slingsby  Donoombe 
became  tenant  in  tail  in  possession,  might  not  there  be  a  seisin 
to  uses  in  him  ?J  This  was  not  a  bargain  and  sale  under  the 
Statute  of  Uses,  as  no  pecuniary  consideration  passed  for  the 
term,  as  contradistinguished  from  the  purchase  of  the  annuities. 
During  the  existence  of  the  term  granted  by  the  indenture  of 
the  28th  of  October,  1820,  we  had  no  right  of  entry ;  but  when 
that  became  merged  in  the  inheritance,  then  we  had  a  right  to 
enter  under  our  interesse  termini.  It  is  well  established  that  one 
interesse  termini  will  not  merge  in  another.  Anonymous  (e)yChat- 
Jield  V.  Parker  {d),  1  Inst  46.  i.,  Ftn.  Abr.  tit  "Estate"  (e), 
Miller  y.  Green  (e),  Haigh  y  Jaggar.  (/)  [Lord  Campbell  C  J. 
The  authorities  you  cite  do  not  show  what  the  case  will  be 
where  two  of  these  interesse  termini  come  into  collision  or  dash, 
one  being  larger  than  the  other.]  There  was  no  bargain  and 
sale  here  of  the  term ;  the  interest  granted  by  the  indenture  of 
the  4th  of  September,  1822,  neyer  was  reduced  into  an  estate 
in  possession ;  but  it  was  surrendered  to  the  owners  of  the  in- 
heritance on  the  1st  of  July,  1849.  The  term  or  interest 
created  by  the  indenture  of  the  28th  of  October,  1820,  was  also 
surrendered  on  the  Ist  of  July,  1849,  to  the  owners  of  the  in- 
heritance, and  thereby  merged.  It  is  submitted,  therefore,  that 
during  the  time  when  the  said  term  for  ninety-years,  granted 
by  the  said  indenture  of  the  26th  of  February,  1821,  and  the 
term  of  ninety-nine  years  granted  by  the  indenture  of  the  4th  of 
September,  1822,  were  in  the  same  parties,  each  of  the  said 
terms  consisted  of,  and  was  of  no  greater  estate  or  interest,  than 
an  interesse  termini,  and  that,  therefore,  neither  of  the  said 
terms  merged  in  the  other.  With  respect  to  the  objection 
which  may  be  urged,  that  the  lessors  of  the  plaintiff  assigned  all 
their  interest  to  the  owners  of  the  inheritance  by  the  indenture 
of  the  1st  of  July,  1849,  it  is  well  established  that  general 
words  in  a  deed  may  be  restrained  by  the  recitals,  and  that  the 
words  must  be  construed  with  reference  to  what  was  the  plain 
intention  of  the  parties,  which  was  merely  to  surrender  the 

(d)  3  Prest  Conv.  120)  121.  (dSSB.k  C.  543. 
(e       ^ 


207.  (Srd  ed.)  (e)  8  Bing.  92. ;  2  Cr.  &  Jer.160. 

a  Peere  Wil.  2^6.  S.  C. 

2  Dyer,  1 12.  (a).  (/)  16  M.  &  W.  538. ;  3  Exdi*  70. 
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term  granted  by  the  indenture  of  the  4th  of  September,  1822,      ,  ^^^^-  , 
as  appears  hj  the  recitals  of  the  deed.     That  being  so,  the  term      i>oe  dem. 
granted  by  the  indenture  of  the  26th  of  February,  1821,  is  a  ^^^^^^^ 
subsisting  term  in  the  lessors  of  the  plaintiff,  and  they  are  v. 

entitled  to  recover.  BaowK. 

Mr.  Cowling,  for  the  defendant.  The  question  is.  What  in- 
terest was  conveyed  by  the  three  annuity  deeds  to  William 
Hall?  I  contend,  that  it  was  a  legal  term  for  years.  At  the 
time  the  terms  were  granted,  there  was  an  estate  tail  in  exist- 
ence, with  a  vested  remainder  in  tail  in  Thomas  Slingsby 
Duncombe ;  this  is  recited  in  each  deed ;  in  each  a  pecuniary 
consideration  of  10^.  is  mentioned,  and  that  is  a  sufficient  con- 
sideration for  the  Statute  of  Uses  to  operate  on.  These  were 
vested  terms  for  years  in  William  Hall.  [Lord  Campbell  C.  J« 
If  Thomas  Slingsby  Duncombe  had  been  tenant  in  tail  in  pos- 
session, that  would  have  been  so.]  With  regard  to  what  has 
been  cited  on  the  other  side  from  fVathins,  he  is  there  speaking 
of  leases  in  possession.  The  owner  of  the  remainder  or  rever«' 
sion  may  convey  a  vested  estate  at  once ;  the  necessity  of  at- 
tornment being  in  some  measure  done  away  with  by  the  Statute 
of  Uses :  fVatkins*s  Conveyancing ,  by  Preston,  pp.  16.  202.  204i, 
When  Thomas  Slingsby  Duncombe  executed  one  of  these  in<> 
dentures,  it  would  be  a  good  grant  of  part  of  his  remainder  or 
reversion.  If  the  lessee  executes  the  indenture,  it  is  equivalent 
to  entry  :  Miller  v.  Green.  At  all  events,  I  contend  that  the 
legal  interest  in  these  terms  vested  at  once  by  virtue  of  the 
4  &  5  Anne,  c  16.  s.  9.,  which  provides  that  all  grants  of  any 
lands,  or  of  the  reversion  or  remainder  thereof,  shall  be  good 
and  effectual  without  attornment,  (a)  But  the  deeds  would 
also  operate  under  the  Statute  of  Uses,  as  there  was  a  suf- 
ficient consideration  in  each  for  them  to  operate  under  that 
Statute,  namely,  a  nominal  consideration  of  10«.  Preston  s 
Conveyancing f  vol.  ii.  p.  228.,  Bac.  Abr,  tit.  "  Leases"  (n). 
Com.  Dig.  **  Attornment "  (l),  Preston  on  Conveyancing,  vol. 
iii.  tit.  "  Merger."  Secondly,  I  contend  that  if  these  in- 
terests are  mere  interesse  termini,  the  result  will  be  the 
same.  Although  an  interesse  termini  cannot  be  surrendered  by 
the  parties,  yet  it  may  by  operation  of  Law  :  Preston  on  Ccn^ 
veyancing,  vol.  iii.  p.  189.,  Co.  Litt.  338.  a.  tit  "  Surrender  by 
Operation  of  Law,"  Ive^s  Case  (6),  Sir  Moyle  FincKs  Case  (c), 
Hargrav^s  note  to  Co.  Litt.  296  b.  Suppose  these  interests  are 
leases,  then  the  term  created  by  the  indenture  of  the  28th  of 
October,  1820,  is  still  in  existence,  and  will  bar  the  right  of  the 

(a)  1  Wnu.  Saund.  234.  (a),  n.  (4.).     (b)  5  Rep.  11.  (b).    (c)  6  Rep.  63.  (a). 
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.  ^^^'        leasers  of  the  plaintiff  to  recover ;  as  the  second  deed  of  July  1, 
Dob  dbx.      1849,  which  was  intended  to  be  a  surrender  of  that  term,  did 
AjiD  Amothxb  ^^*  operate  as  one,  by  reason  of  the  term  of  the  lessors  of  the 
V.  plaintiff  intervening,  which  prevented  its  merging  in  the  iiike- 

^om.  ritance ;  therefore,  the  owners  of  the  inheritance  have  the  re- 
mainder of  that  term  in  them  to  protect  the  inheritance.  Next, 
it  is  submitted  that  all  the  interest  of  the  lessors  of  the  plttzitiff 
passed  to  Moualey  and  Clarke  under  the  first  deed  of  Ist  of 
Julj,  1849.  The  object  of  the  parties  by  that  deed  was  to  eell 
the  third  annuity  of  1652.  a*year ;  I  admit  that.  [Lord  Camp- 
bell C.  J.  And  all  the  securities  attached  to  it.]  The  questioo 
is,  whether  the  lessors  of  the  pldntiff  must  not  be  taken  to  hare 
parted  with  all  the  legal  interest  in  them,  the  words  b&ng 
suflSiciently  large  to  bear  such  construction.  WittotigUni  r. 
Willoughhy.  (a) 

Mr.  Sergeant  MaithewSj  in  reply.     I  have  been  relieved  by 
the  Court,  during  the  argument,  from  the  point,  that  the  lesson 
of  the  plaintiff  by  the  first  deed  of  1st  July,  1849,  surrendered 
anything  but  their  interest  under  thd  indenture  of  the  4th 
September,  1822.     The  question  remains,  whether  this  was  a 
baipiin  and  sale  of  a  term  in  consequence  of  the  reversion 
being  in  Thomas  Slingsby  Duncombe,  the  grantor.    These  were 
merely  terms  carved*  out  of  the  reversion,  and  were  mere  n- 
teresse  termini  until  entry.     [Lord  Campbell  C.  J.     When  do 
you  say  the  interest  vested?]     When  we  entered.     The  cases 
which  have  been  cited  on  the  other  side,  were  cases  where  tlie 
reversion  was  conveyed.    I  deny  that  these  deeds  could  operate 
under  the  Statute  of  Uses,  as  a  reversion  is  necessary  to  sup- 
port the  use:  Preston  on  Uses  and  Trusts,  p.  137.     A  tenant 
in  tall  in  possession  may  convey   by  lease  and  release;  bat 
Thomas  Slingsby   Duncombe  was  only  tenant  in  tail  in  re- 
mainder ;  supposing  a  sufficient  seisin  afler  the  death  of  Tho- 
mas Duncombe  to  support  the  use,  there  must  be  an  election, 
jor  the  deed  operates  at  Common  Law.  Miller  v.  Green,  Haigk 
V.  Jaggar  (6),  ShepparcTs  Touchstone,  p.  83.,  Hay  ward's  Case,  (e) 
[Lord  Campbell  C.  J.     This  is  a  case  where  the  estate  can  only 
vest  by  virtue  of  the  Statute  of  Uses,  if  it  vests  at  aU.]    Another 
reason  why  there  was  no  merger  after  the  death  of  William 
Hall  is,  that  the  terms  came  to  the  executors  of  Hall  by 
x)peration  of  law ;    and  where   two  terms  come  together  by 
operation  of  law,  it  is  held  to  be  no  merger.     I  do  not  un- 
derstand how  the  4  &  5  Anne,  c  16.  s.  9.   affects  the  case. 
{^Crompton  J.     Mr.  Cowling  contends  that  the  statute  of  Anne 

(«)  1  T.  R.  763.       (li)  16  M.  &  ^^^  525.;  3  Exch.  70.        (c)  2  Coke,  3S6 


V. 
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did  away  with  the  necessity  of  attomment,  and  that  the  interest         1^3. 
would  pass  at  Common  Law  by  way  of  grant  since  that  statute,      jy^^^  j,^^^ 
without    entry.      Wightman   J.      You    forget    that    Thomas         ^^^ 
Slingsby  Duncombe  had  a  vested  remainder  in  tail;  the  trus- 
tees, to  preserve  contingent  remainders,  ceased  to  have  any  in-       Bbowh, 
terest  on  the  death  of  the  tenant  for  life.     Lord  Campbell  C.  J. 
At  the  time  the  tenant  for  life  died,  the  interesse  termini  became 
legal  interests,  which  passed  by  virtue  of  the  Statute  of  Uses ; 
the  doctrine  of  election  does  not  apply :  as  there  was  nothing  to 
elect  betwixt  at  that  time.     The  words  bargaia  and  sell  are 
used  in  conveyances  for  the  very  purpose  that  the  Statute  of 
Uses  may  operate  upon  them.]     At  the  time  the  lessors  of  the 
plaintiff  entered  under  the  term  of  26th  of  February,  1821, 
that  was  the  only  subsisting  term,  as  the  preceding  term  of 
1820  was  merged  in  the  inheritance  by  the  surrender  of  the  1st 
of  July,  1849.     Thomas  Slingsby  Duncombe  became  tenant  in 
tail  in  possession  on  the  7th  of  December,  1847,  and  the  pre- 
sent lessors  entered  just  before  this  ejectment  was  brought. 

Cur.  adv.  vulU 

Lord  Campbell  C.  J.  In  this  case  the  argument  turned  -^""^  i»- 
upon  the  question  whether  certain  deeds,  purporting  to  be  de- 
mises for  ninety-nine  years,  made  by  Mr.  Thomas  Slingsby 
Duncombe  whilst  tenant  in  tail  in  remainder  of  the  premises  in 
question,  and  in  the  lifetime  of  his  father,  tenant  for  life  of  the 
same  premises,  operated  by  way  of  interesse  termini  only,  or 
cresited  an  estate  in  the  premises.  In  order  to  make  out  any 
case  on  the  part  of  the  lessors  of  the  plaintiff,  it  was  necessary 
to  establish  that  the  deeds  in  question  operated  merely  by  way 
of  interesse  termini,  and  not  so  as  to  create  any  estate.  If  they 
operated  as  a  conveyance  of  part  of  the  remainder,  the  plaintiff's 
case  would  be  answered  in  two  ways;  first,  the  lease  of  the  26th 
February,  1821,  on  which  this  ejectment  was  brought,  would 
be  merged  in  the  subsequent  term  of  the  4th  September,  1822, 
bj  the  same  lessor  to  the  same  lessee;  and  secondly,  if  the 
plaintiff's  lease  were  kept  alive,  the  legal  title  under  it  would 
not  vest  in  possession,  because  a  prior  term  of  years  of  the  28th 
of  October,  1820,  would  have  been  prevented  mei^ng  in  the 
inheritance  under  a  deed  of  the  1st  July,  1849,  by  reason  of 
the  plaintiff's  term  intervening  between  such  prior  term  and 
the  inheritance.  If  the  plaintiff's  term  was  in  existence  as  a 
term  at  the  time  of  the  intended  surrender  of  the  1st  July, 
1849,  that  deed  could  not  have  operated  as  a  surrender,  but 
would  have  operated  as  a  grant  of  the  prior  term  to  the  owners 
of  the  inheritance ;  and  such  prior  term  not  merging  by  reason 
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^^^^'        of  the  plaintiff's  term  intervening,  would  bar  the  right  of  tbe 
Dob  dsx.      lessors  of  the  pUintiff  under  their  term.    To  prevent  such  effect 

Agar        of  the  terms,  the  plaintiffs  were  obliged  to  contend  that  the 
V.  deeds  operated  only  by  way  of  contract  to  pass  an  intereue 

■Bftowx»  termini,  and  that  in  the  absence  of  anj  election  they  could  not 
have  passed  any  estate  under  the  Statute  of  Uses^  but  must  be 
taken  as  operating  at  Common  Law ;  and  that  no  estate  isu 
created  under  them  until  the  entry  made  under  the  one  on 
which  an  ejectment  was  brought,  and  tbe  possession  recovered 
by  Harriet  Wormald,  and  until  the  lessors  of  the  plaintiff  en- 
tered under  their  lease  before  the  present  ejectment.  Several 
nice  questions  we^e  argued  as  to  what  might  have  been  tbe 
result  if  those  deeds  had  operated  by  way  of  interesse  termini, 
and  as  to  how  far  they  might  hare  operated  under  the  Statute 
of  Uses :  but  we  think  that  we  are  not  called  upon  to  decide 
any  of  those  questions ;  as  we  are  of  opinion  that  the  deeda 
operated  as  a  conveyance  of  part  of  the  remainder,  under  whidi 
an  estate  for  years  had  been  carved  out  of  the  remainder,  and 
vested  at  once  in  the  respective  lessees  by  virtue  of  the  statute 
of  Anne,  which  gives  operation  to  such  deeds^  in  the  same  man- 
ner as  if  an  actual  attornment  had  taken  place*  At  Common 
Law,  reversions  and  remainders  lying  in  grant,  and  not  being 
capable  of  being  perfected  by  livery,  as  in  the  case  of  the  grant 
of  a  freehold,  or  by  entry  in  the  case  of  the  grant  of  a  leasehold 
interest,  required  for  many  purposes  an  attornment  of  tbe 
tenant  of  the  particular  preceding  estate :  but  where  such  at- 
tornment was  obtained,  the  reversion  or  remainder,  or  the  estate 
carved  out  of  it,  vested  so  ns  to  give  the  grantee  the  right  to  the 
rent  and  services  attached  to  the  reversion,  and  since  the  sta- 
tute of  Henry  8.,  to  sue  on  any  covenant  running  with  the  re- 
version. The  effect  of  this  doctrine  with  regard  to  leases  carved 
out  of  the  reversion  or  remidnder,  is  very  distinctly  stated  in 
BacoiCs  Abridgment,  tit.  **  Leases  "  (n).  If  the  grantees  of  such 
leases  could  not  obtain  attornment,  they  might,  at  their  election, 
treat  the  grant  as  an  interesse  termini;  but  where  they  obtained 
the  attornment,  the  grant  operated  as  a  conveyance  of  so  much 
of  the  reversion.  The  statute  of  4  Anne,  c  16.  s,  9.  now  makes 
all  grants  of  manors  or  rents,  or  of  the  reversion  or  remainder 
of  any  messuages  or  lands,  effectual  to  all  intents  and  purposes^ 
without  any  attornment  of  the  tenants  of  the  manors,  or  of  th« 
lands  out  of  which  the  rent  shall  be  issuing,  or  of  the  particular 
tenants  upon  whose  estates  any  such  reversions  or  remainders 
shall  or  may  be  expectant  or  depending,  as  if  their  attornment 
had  been  had  and  made.  We  must,  therefore,  consider  the^ 
deeds  ns  grants  of  interests  out  of  a  remainder,  to  which  tbe 
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tenants  of  the  preceding  estate  have  attorned ;  and  the  case         ^^^3. 
then  falls  directly  within  the  rule  as  laid  down  in  the  passage      d^^  ^^^^ 
in  BacorCs  Abridgment;  and  we   must  hold  that  the  estates         Agar 
passed  by  way  of  grant  of  the  terms  carved  out  of  Mr.  Thomas  „. 

Slingsby  Duncombe's  remainder,  and  vested  at  once  in  the       Baoww. 
lessees. 

The  foundation  of  the  plaintiff's  case^  therefore,  fails,  and 
our  judgment  must  be  for  the  defendant 

Judgment  for  the  defendant. 

Attorneys,  Lever;  and  BUchoff  tf  Cox. 


This 


TAYLOR  V.  SHAW,  (a) 
Coram  Campbell  C.  J.,  Wightmak  J.,  Eble  J.,  and  Qubsm's 

CbOMPTON  J.  Bench. 

action  was  tried  at  the  last  assizes  at  Warwick  before  The  Jadge  at 

Mr;  Macaulay  Q.  C.  now  moved  for  a  rule  nisi  for  a  new  has  power, 
trial,  on  the  ground  that  the  learned  Judge  had  improperly  Jl^tfon  of  the* 
added  a  count  to  the  declaration  under  the  222nd  section  of  15  &  16  Vict 
the  Common  Law  Procedure  Act,  15  &  16  Vict,  c  76.(ft)  S>I^i'to  a*dt* 


daratioiu 


LoBD  Campbell  C.  J.  I  should  be  very  sorry  to  curtail 
the  literal  powers  of  amendment  given  to  us  by  the  Legis- 
lature. We  will  consult  the  learned  Judge.  I  have  no  doubt 
as  to  our  power  to  add  a  count,  if  it  be  necessary,  to  do  justice 
in  the  controversy  then  pending. 

Bule  refused. 

(a)  Reported  by  E.  Sykes,  Esq. 

(b)  The  222nd  Bection.  is  as  fol-  such  amendments  may  be  made  with 

Iowa :  —  **  It  shall  be  lawful  for  the  or  without  costs,    and  upon  such 

Superior  Courts  of  Common  Law  terms  as  to  the  Court  or  Judge  may 

and  every  Judge  thereof,  and  any  seem  fit;  and  all  such  amendments 

Judge  sitting  at  NUi  Pritis^  at  all  as  may  be  necessary  for  the  purpose 

times   to    amend    all    defects    and  of  determining  in  the  existmg  suit 

errors   in  any  proceeding  in  civil  the    real    question  in   controversy 

causes,  whether  there  is  anything  in  between    the    parties    shall  be    so 

writing  to  amend  by  or  not ;  and  all  made/* 


WESTOBY  t;.  DAY.  (c)  Qi^«N*a 

Coram  LoBD  Campbell  C.  J.,  Erle  J.,  and  Cromptok  J.        May  si. 

—  ^  Jww  13« 

JJeCLARATION  on  a  bond  for  1600/.,  payable  by  instal-  a  debt,  to  be 
inentsy  setting  out  the  condition  of  the  bond,  and  alleging  a  attachable  by 
breach  in  the  non-payment  of  one  of  the  instalments.  ibre^  attach^ 

ment  in  the 
(c)  Reported  by  E.  Sykes,  Esq.  Lord  Mayor's 

c.  r.. — ^vol.  I.  3  z 
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Westobt 

V. 

Day. 

Court  of  the 
city  of  London, 
need  not  arUe 
or  accrue 
-within  the 
jurisdiction  of 
such  Court 

A  debt,  the 
beneficial  in- 
terest in 
which  has 
become,  and  is 
Tested  in,  a 
person  odier 
than  the  de- 
fendant sued 
in  the  Lord 
Mayor's  Court, 
whereof  the 
garnishee  had 
notice,  is  not 
attachable,  by 
process  of 
foreign  attach- 
ment in  the 
Lord  Mayor's 
Court,  accord- 
ing to  the 

CUStOUL 


Plea:  recovery  of  that  sum  upon  process  of  foreign  attach- 
ment, eetling  out  the  custom,  &c  in  the  Lord  Mayor's  Coort  of 
the  city  of  London, 

First  replication  thereto :  that  the  alleged  debt  in  the  8^d 
plea  mentioned  to  have  been  sued  for  in  the  Lord  Mayor's 
Court  did  not  arise  or  accrue  within  the  jurisdiction  of  the 
said  Court,  and  that  the  said  Court  had  not  juriadiction  orer 
the  same,  or  over  the  plaintiff,  at  any  time  during  the  alleged 
proceedings  in  the  said  plea  mentioned ;  nor  had  the  phuntiff 
notice  of  the  said  process  or  proceedings,  or  any  opportunity  of 
defending  the  same,  whereby  the  same  were  and  are  whoUy 
void. 

Second  and  further  replication   thereto;    that,  within  the 
knowledge  of  the  defendant,  before  the  suit  was  instituted  in 
the  Mayor's  Court,  the  bond  declared  upon  had  been  assigned 
by  the  plaintiff  for  valuable  consideration;  that  the  plamtiff 
only  held  it  as  trustee  for  the  assignee;  that  the  defendant 
allowed  the  judgment  to  pass  in  the  Mayor^s  Court  without 
setting  up  that  matter  as  a  defence ;  that  this  action  is  broi^ht 
for  the  benefit  of  the  assignee ;  and  that  the  said  custom  do^ 
not  apply  to  or  include  debta,  the  beneficial  interest  in  which 
has  become  and  is  vested  in  a  person  other  than  the  defendant 
sued  in  the  said  Court  in  the  plea  mentioned,  whereof  the  gar- 
nishee had  notice ;  and  that  such  debts,  the  beneficial  interest 
in  which  has  been  and  is  vested  in  a  person  other  than  the 
defendant  sued  in  the  said  Court  in  the  said  plea  mentioned^ 
whereof  the  garnishee  had  notice,  have  not  been,  nor  are  they, 
attached  or  attachable  under  the  said  custom. 

General  demurrer  to  the  first  and  second  replications,  and 
joinder  therein,  (a) 

(a)  As  there  was  also  a  traTerse 
of  the  second  replication,  a  sugges* 
lion  was  entered  at  the  end  of  the 
pleadings.,  praying  that  a  writ  might 
iMue  to  be  directed  to  the  mayor 
and  aldermen,  requiring  them  to 
certify  and  inform  the  Court  as  to 
the  custom,  &c.,  whereupon  the  said 
writ  was  granted  to  the  plaintifi^ 
returnable,  &c. 

Afterwards,  on  the  9th  of  No- 
vember, 1853,  a  certificate,  of  which 
the  following  is  a  copy,  was  pre- 
sented to  the  Court  bj  the  Recorder 
of  London,  and  ordered  to  be  re- 
corded :  — 

"  We,  Thomas  Challis,  mayor,  and 
the  aldermen  of  the  city  of  London, 
in  pursuance  of  a  certain  writ  to  us 


directed  in  a  cause  pending  in  her 
Majesty's  Court  of  Queen's  Bench 


at  Westminster,    wherein    WiUiam 
Amos  Scarborough  Westob j  b  fdain- 
tiff,  and  Edward  Augustus  I>ay  is 
defendant,  wherein  a  oertatin  i^siM" 
hath  arisen  and  ia  joined  between 
the  said  parties,  as  the  said  Court 
is  informed,  whether  the  custom  c^ 
foreign  attachment  in  the  jJea  ia 
the  said  suit  mentioned,  used  in  her 
Majesty's  Court  holden   before  u5 
the  mayor  and  aldermen  of  tbe  said 
city    for    the    time    beinz    in    the 
chamber  of   the   Guildhul   of  tb^ 
said  city,  within  the  said  city,  has 
applied    and    included,    and    dch^ 
apply  to  and  include  debts^  the  be- 
neficial  interest  in  which   has    be- 
come and  is  Tested  in  a  person  other 
than  the  defendant  sued  in  the  sai.l 
Court,  whereof  the  garnishee   ha5 
notice;  and  whether  such  debt^  ;:s 
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Mr.  Crawder  Q.  C.  (with  him  Mr.  Field)  in  support  of  the 
demurrers.     With  respect  to  the  first  replication,  which  alleges 
that  the  debt  sued  for  and  recovered  in  the  Lord  Major's 
Court  did  not  arise  within  the  jurisdiction*  of  that  Court,  the 
question  is,  whether  that  affords  any  defence  here,'  whatever 
may  have  been  the  case  in  the  Lord  Mayor's  Court.     The 
object  of  the  custom  of  foreign  attachment  is  to  compel  appear- 
ance, and  it  is  quite  a  distinct  question  whether  the  person 
who  sues  in  the  Lord  Mayor's  Court  must  show  jurisdiction; 
that  would  arise  in  the  Lord  Mayor's  Court.     The  plea  in  this 
case  sets  up  a  good  defence ;  as  it  is  clear  upon  all  the  autho-* 
rities,  that  when  the  garnishee  has  been  forced  to  pay  the  debt) 
that  affords  a  valid  defence  if  an  action  is  afterwards  brought 
for  the  same  debt  in  one  of  the  superior  Courts.     The  gar- 
nishee cannot  tell  where  the  original  debt  accrued.     All  the 
cases  ahow  that  the  object  of  the  proceedings  is  to  compel  an 
appearance,  and  the  question  as  respects  the  garnishee  is  very 
limited  ;  he  has  nothing  to  do  with  the  original  debt  between, 
the  parties.    Andrews  v.   Clerk{a);   M^Daniel  v.  Hughes.  {V) 
Those  cases  are  perfectly  silent  as  to  the  place  where  the  debt 
accrued*     [Lord  Campbell  C.  J.    Probably  they  assume  that 
the  debt  must  arise  within  the  jurisdiction ;  as  inferior  Courts 
have  only  jurisdiction  over  matters  arising  within  their  juris-* 
diction.]     M^Daniel  v.  Hughes  went  to  show  that  it  was  wholly 
iminaterial  whether  the  original  debt  existed  or  not  as  between 
the  garnishee  and  the  defendant  below*     [Lord  Campbell  C.  J. 
M'Daniel  v.  Hughes  has  always  been  considered  good  law.] 


1853. 


hist  aforesaid,  the  beneficial  interest 
in  which  has  become  and  is  vested 
in  a  person  other  than  the  defendant 
sued  in  the  said  Court,  whereof  the 
garnishee  has  notice,  have  been  and 
arc  attached  and  attachable  under 
the  said  custom,  to  certify,  as  it 
portaineth  to  us  the  said  mayor  and 
aldermen  of  the  said  citj  of  London, 
bj  the  recorder  of  this  city,  ac- 
cording to  the  custom  of  the  said 
city  from  time  immemorial  used  and 
approved  of  therein,  to  try  the  truth 
>f  the  aforesaid  issue,  and  to  certify 
;he  aforesaid  custom,  and  of  and  con* 
:crning  the  same  by  word  of  mouth, 
md  not  otherwise,  by  the  learned 
•ccorder  of  the  said  city,  do  certify 
md  make  known  in  manner  afore- 
aid  to  her  Maiesty^s  Court  of 
2ueen*9  Bench  at  Westminster,  that 
he  custom  of  foreign  attachment  in 
he  plea  in  the  said  suit  mentioned, 
i»e<i  in  the  said  Court  of  Mayor  and 
LJderxnen  in  the  said  citv  for  the 


time  being,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  within  the 
said  city,  has  not  applied  and  in<* 
eluded,  and  does  not  apply  to  and 
include  debts,  the  benencial  interest 
in  which  has  become  and  is  vested 
in  a  person  other  than  the  de- 
fendant sued  in  the  said  Court 
whereof  the  garnishee  has  notice; 
and  such  debts  as  last  aforesaid,  the 
beneficial  interest  in  which  has  be* 
come  and  is  vested  in  a  person  other 
than  the  defendant  suea  in  the  said 
Court  whereof  the  garnishee  has 
notice,  have  not  been  and  are  not 
attached  and  attachable  under  the 
said  custom.  All  of  which  we 
humbly  certify. 

"« Dated  Friday,  the  4th  day  of 
November,  1853. 

"  (Signed)    "  Thos.  Challis.*' 
And  by  several  Aldermen. 


(a)  Carth.  25. 
{h)  3  East,  367. 
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1855.        There  are  also  two  cases  in  Cro.  Eliz.  referred  to  in  the  eaae  in 
the  3rd  East  All  the  cases  show^  that  the  garnishee  is  not  calkd 
upon  to  dispute  the  fact  as  to  whether  the  original  debt  existed 
or  not*     Suppose  there  should  turn  out  to  be  no  original  debt  at 
all^  how  could  the  debt  be  said  to  arise  in  such  a  case  within  the 
jurisdiction  ?     Therefore,  it  cannot  be  necessary  to  all^  that 
fact  in  the  plea.     In  all  the  precedents  of  pleas  of  this  kind 
there  is  no  aU^ation  that  the  debt  arose  within  the  jarisdictlon 
of  the  Court  below ;  and  according  to  the  principles  of  pleading:, 
if  such  a  fact  were  necessary  to  be  shown,  it  ought  to  haTe  been 
alleged  in  the  plea.     The  case  of  Hfucham  v.  Smith  (a),  vas  de- 
cided on  the  authority  of  Palmer  v.  Hooke  (h) ;  but  it  is  probable 
there  is  some  mistake  in  the  report  of  the  latter  case.    fl«r- 
rifigton  v.  Macmorris  (c),  and  Banks  v.  Self,  in  note  to  Harring- 
ion  V.  Macmorris,  Self  v.  Kennich  (rf),  Bruce  v.  Wait  (c),  aad 
Welber  v.  Rucker  (/),  all  tend  to  show  that  this  replication  i^ 
bad,  and  that  as  respects  the  garnishee,  it  is  immaterial  whether 
the  debt  arose  within  the  jurisdiction  of  the  Lord  Mayor's  Court 
or  not.     Next,  with  regard  to  the  second  replication,  it  is  bhV 
mitted,  that  it  is  bad.     The  plea  must  be  taken  to  refer  to  a 
judgment  recovered  and  an  execution  issued  after  a  jury  hare 
decided  the  point     [Lord  Campbell  C.  J.   In  cases  of  baLk< 
ruptcy,  if  a  bankrupt  is  a  trustee  of  a  debt,  it  is  well  eatablisbtJ 
that  the  interest  in  such  debt  does  not  pass  to  his  assignees^ 
That,  it  must  be  observed,  depends  upon  statutory  enactmeDt;: 
but  the  question  here,  is,  whether  the  custom  of  foreign  attadi- 
ment  set  out  in  the  plea  prevails  as  alleged,  or  whether  it  i: 
qualified  as  stated  in  the  second  replication.   First,  I  submit  tb* 
they  could  not  take  that  matter  into  consideration  in  the  Court 
below.     Secondly,  if  they  did,  they  have  decided  it ;   thercl'on, 
it  is  resjtidicata,  for,  as  against  the  gambhee,  judgment  wi: 
recovered  and  execution  issued.     There  is  no  authority  on  th ' 
point,  except  the  case  of  Lewis  v.  Wallis  (ff\  and    that  ca-^ 
rather  shows  that,  if  a  defence  at  all,  this  matter  should  h.* 
been  set  up  in  the  Court  below. 

Mr.  WilleSy  contrh.     On  the  last  point,  it  is  submitt^  r 
plaintiff  is  entitled  to  judgment.     It  is  a  mistake  to  ^uy^^  - 
that  the  practice  of  the  Lord  Mayor's  Court  is  not  before  : 
Court  here.     From  the  case  of  Scott  v.  Surman{h)  dovcii  * 
Castelli  V.  Boddington  (i),  it  has  never  been  doubted   that  u- 

(a)  2  Campb.  18.  (/)  1  Brod.  &  Bing.  491. 

(6)  1  Ld.  Raym.  727.  (g)  Sir  T.  Jones'  Rep.  2-2i. 

(c)  5  Taunt  228.  (A)  Willes,  400. 

{d)  2  Show.  506.  (i)    1  Com.  L  Rep.  28 1 , 
(e)  1  M.  &  Gr.  25. 
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matter  vested  in  a  bankrupt,  in  which  he  had  no  beneficial      ^  ^^^^- 
interest,  did  not  pass  to  his  assignees.     [Lord  Campbell  C.  J. 
What  ought  the  garnishee  to  have  done?]     He  ought,  upon 
the  trial  of  the  issue  of  nil  habet  in  the  Lord  Mayor's  Court,  to 
have  proved  that  he  had  notice  of  the  assignment  of  the  debt, 
and  s<o  have  discharged  himself;  as  a  debt,  of  which  the  bene- 
ficial interest  has  been  assigned,  is  not  within  the  custom  of 
foreign  attachment.     It  is  a  new  principle,  if  it  is  to  be  held 
that  the  difficulty  of  the  garnishee's  proving  where  the  debt 
arose,  is  any  answer.     "  Nil  habet^^  means,  "  I  have  nothing  to 
answer  the  attachment ;  "  that  is,  nothing  attachable.     In  an 
action  by  the  assignees  of  a  bankrupt,  under  a  traverse  that  the 
goods,  &C.,  are  the  goods  of  the  assignees,  it  may  be  set  up  that 
they  were  assigned  before  the  bankruptcy.     For  the  purpose  of 
the  Court  giving  judgment  on  the  demurrer,  it  must  be  taken 
as  a  fact,  that  the  custom  does  not  apply  where  the  debtor  has 
assigned  his  debt  and  given  notice  to  the  garnishee  of  the 
assignment.     There  is  nothing  unreasonable  in  the  custom  set 
up  in  the  plea,  —  nothing  unreasonable  in  the  qualification  of  it 
set  up  in  the  second  replication.     That  being  so,  and  the  gar- 
nishee having  had  notice  of  the  assignment,  and  not  having 
chosen  to  set  it  up  as  a  defence .  in  the  Court  below,  it  is  sub- 
mitted that  the  replication  is  good. 

With  regard  to  the  first  replication,  it  is  submitted  that  it  is 
good.      This  Court,  in  De  Haber  v.  The  Queen  of  Portngaly  and 
Wadsworth  v.  The  QiAeen  of  Spain  (a),  threw  out  an  opinion 
that  the  process  of  foreign  attachment  could  only  be  resorted 
to  where  the  cause  of  action  arose  within  the  jurisdiction  of  the 
Court  from  whence  it  issued.     Where  an  inferior  Court  has  no 
jurisdiction  to  entertain  a  suit,  it  is  not  necessary  to  entitle  a 
person  to  a  prohibition  in  a  superior  Court,  that  he  should  have 
raised  the  objection  of  want  of  jurisdiction  in  the  Court  below. 
\_Crompton  J.  This  is  the  only  plea  setting  up  judgment  reco- 
vered in  an  inferior  Court,  which  does  not  allege  that  the  matter 
Bet  up  as  a  defence  arose  within  the  jurisdiction  of  such  Court.] 
It  is  usual  to  aver  that,  in  a  plea,  therefore,  the  garnishee  is  in 
no  better  position  than  any  other  person  would  be,  setting  up 
as  a  defence  a  judgment  recovered  in  an  inferior  Court.   Where 
the  debt  did  not  arise  within  the  jurisdiction,  this  Court  will 
interfere,  as  is  proved  by  the  two  cases  against  the  Queen 
of  Portugal  and  the  Queen  of  Spain.  The  case  in  3rd  East(b)f 
does  not  overrule  the  case  in  Lord  Raymond,  and  there  is  this 
distinction  between  this  case  and  that,  that  there  it  does  not 

(a)  20  L.  J.  Rep.  (N.  S.)  Q.  B.  488. 
h)  M'Daniel  y,  Hughes^  3  East,  367. 
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.  ^^  .  appear  whether  there  wm  a  debt  at  all,  or  wheth^  it  arose 
WanoBT  within  the  joriadiction  of  the  inferior  Court  or  not ;  here,  it 
1^^^^  doea  appear.  All  that  Banks  y.  Self  decides  ia,  that  the  plea 
there  was  good,  which  set  up  the  recovery  of  a  debt  which  did 
not  ai^)ear  to  have  accrued  out  of  the  jurisdiction;  that  case, 
merely  deddes  that  the  plea  here,  is  good  primAfade  ;  but  thai 
may  be,  and  yet  the  replication  be  good,  too. 

Mr.  Crowder  Q.  C.  in  reply.  None  of  the  precedents  of 
pleas  of  this  kind  allege  that  the  debt  arose  within  the  jmis- 
diction  of  the  Lord  Mayor's  Court,  and  it  ia  contrary  to  the 
principles  of  pleading,  diat  the  plea  should  be  good,  and  yet  a 
qualification  of  it  be  set  up  in  a  replication  to  it.  [Lord 
Campbell  C.  J.  The  question  here  is,  although  the  jdea  may 
be  primd  facie  good,  whether,  want  of  jurisdiction  may  aot 
come  from  the  other  side  by  way  of  replication.]  The  two 
cases  against  the  Queen  of  Portugal  and  the  Queen  of  Spun 
do  not  at  all  consider  the  point  as  it  arises  in  this  case.  The 
plaintiff  relies  upon  the  principle  of  M^Daniel  t.  Huykes  and 
the  other  cases  which  have  been  referred  to.  There  is  al&o 
an  anonymous  case  to  the  same  effect  (a)  With  respect  to 
Westoby  and  the  garnishee,  the  case  is  different :  it  was  immar 
terial  to  the  garnishee  to  consider  whether  the  debt  aroae  within 
the  jurisdiction  or  not. 

As  to  the  second  replication,  the  defence  set  up  by  it  ma- 
terially qualifies  the  custom  as  set  out  in  the  [dea,  the  form 
of  which  is  in  accordance  with  the  precedents  of  such  pleas  as 
found  in  dedded  cases.  [Lord  Cempbell  C.  J.  The  statutes 
affecting  bankrupts  only  transfer  sudi  debts  to  the  assignees  as 
the  bankrupt  is  beneficially  interested  in.  Can  there  not  be  such 
a  custom  as  is  set  forth  in  the  plea,  with  such  a  qualification  as 
is  set  up  by  the  replication  ?]  If  the  Court  so  dedde,  it  will 
be  equivalent  to  determining  that  the  custom,  as  it  is  aet  forth 
in  the  plea,  is  contrary  to  law. 

Cvr  ado.  tmtL 

Jmu  IS.  LoED  Campbell  C.  J.    We  are  of  opinion  that  the  de- 

fendant is  entitled  to  our  judgment  upon  the  demurrer  to  the 
replication,  alleging  that  the  debt  sued  for  in  the  Mayor^s  Court 
did  not  arise  within  the  jurisdiction  of  that  Court,  and  that  the 
now  plaintiff  had  no  notice  of  the  proceedings  there.  This 
replication  allows  that  the  plea  replied  to  is  good  witliin  the 
custom  of  foreign  attachment  in  the  city  of  London,  and  nuses 
the  question  whether  the  garnishee  after  a  regular  judgment 
and  execution  against  him,  having  paid  the  debt,  may  be  com- 

(rt)  1  Vent.  286. 
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pelled  to  paj  it  a  second  time  on  proof  in  this  suit  that  the  debt 
did  not  arise  within  the  jurisdiction  of  the  Mayor's  Court.    The     Wsstobt 
affirmative  would  often  work  great  hardship  and  injustice  to  the         J^^^ 
garnishee^  who  may  be  entirely  ignorant  of  the  origin  of  the 
debt  sued  for,  who  has  no  means  of  contesting  the  debt  except 
by  appearing  and  putting  in  bail  to  the  original  action,  and  who 
may  be  wholly  unable  to  jMrove  that  the  debt  arose  out  of  the 
jurisdiction  of  the  Mayor's  Court,  although  the  fact  be  so.     The 
plaintiff  below,  to  render  his  proceedings  effectual  against  the 
garnishee,  is  not  even  bound  to  prove  the  existence  of  the  debt 
alleged  to  be  due  to  him  from  the  defendant  below,  nor  to  allege 
that  it  arose  within  the  jurisdiction  of  the  inferior  Court.     In  a 
recent  case  of  De  Haber  v.    The   Queen  of  Portugal  (a),  we 
expressed  an  opinion  **  that  the  process  of  foreign  attachment 
could  only  be  duly  resorted  to  when  the  cause  of  action  arose 
within  the  jurisdiction  of  the  Court  from  which  it  issues ;"  but 
we  said,  *^  the  garnishee  is  safe  by  paying  under  the  judgment 
of  the  Court ;"  adding,  **  the  objection  that  the  cause  of  action 
did  not  arise  within  the  jurisdiction  of  the  Court,  if  properly 
taken,  must  prevail."    But  in  the  absence  of  fraud,  the  objec- 
tion as  against  the  garnishee  comes  too  late  after  he  has  paid  the 
debt  to  the  plaintiff  below  under  a  regular  judgment     It  is  said 
to  have  been  ruled  at  Nisi  Prius  by  Lord  HoU  in  Palmer  v. 
Hooke  (&),  **  that  on  indebitatus  assumpsit,  if  the  defendant 
gives  in  evidence  a  seizure  of  the  debt  under  a  foreign  attach^ 
ment,  he  must  prove  that  the  plaintiff  was  indebted  at  the  time 
the  attachment  issued  to  the  person  who  sued  out  the  attach- 
ment;"  but  this   was    expressly    overruled    in  M' Daniel  v. 
Hughes  (c),  where  Lord  EUenborough  says :  '*  As  to  the  case  in 
Lord  Raymond^  727.,  before  Lord  HoU  at  Nisi  Prius,  there 
must  have  been  some  mistake  in  that  report ;  for  it  would  defeat 
the  whole  effect  of  the  custom  of  foreign  attachment  if  the 
garnishee  should,  without  means  of  proving  it,  be  obliged  to 
prove  the  debt  of  the  plaintiff  below  in  his  own  defence  here, 
such  plaintiff  not  having  been  before,  by  the  terms  of  the  plea, 
required  to  do  so  in  the  Court  below."  In  that  case  the  defendant 
below  had  notice  to  defend,  whereas  here  it  is  averred  he  had 
no  notice ;  but  this  circumstance  cannot  affect  the  right  of  the 
garnishee.    In  contemplation  of  law,  under  the  custom  of  the 
city  of  London,  the  defendant  is  always  supposed  to  have  notice 
by  the  warning  of  the  sergeant-at^mace  to  appear ;  and  a  cus- 
tom in  an  inferior  Court  to  issue  process  of  foreign  attachment 
for  the  purpose  of  compelling  the  appearance  of  the  defendant 

(a)  20  L.  J.  48S.  Q.  B.       (b)  1  Ld.  Rajm.  727.         (c)  S  East,  S67. 
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without  a  previous  summonB  is  bad,  and  was  so  held  in  Bna 
y.  fVait  (a)     The  plaintiff's  counsel  farther  relied  on  Buiham 
V.  Smith  (b\  in  which,  in  an  action  similar  to  Palmer  v.  HwIub^ 
Lord  Ellenborough  is  supposed,  after  holding  that  payment  bj 
the  garnishee  under  a  regular  judgment  of  the  Mayor's  Coart 
is  primA  facie  a  discharge  to  him,  to  have  admitted  evidaice 
that  the  debt  sued  for  in  the  Court  below  did  not  arise  witiiin 
the   jurisdiction;   but,  if  Lord  EUenborough  is  correctly  re- 
ported, he  must  have  forgotten  the  solemn  decision  of  the  Court 
in  M^ Daniel  v.  UugheSy  which  he  himself  pronounced ;  and,  the 
proof  having  failed,  there  was  no  opportunity  of  having  the 
question  reconsidered.     However,  it  was  subsequently  recoosi- 
dered  in  Harrington  v.  Macmmrii  and  Banks  v.  Self^  in  which 
although  the  reports  are  not  quite  satisfactory,  the  Court  of 
Common  Pleas  appears  to  have  fully  recognised  the  decision  <£ 
this  Court  mjd* Daniel  v.  Hughes.     Even  allowing,  that  after 
payment  by  the  garnishee  under  a  r^ular  judgment,  he  could 
not  be  prevented  from  availing  himself  of  the  discharge  by  evi- 
dence to  disprove  the  debt  due  from  the  defendant  to  the 
plaintiff  below,  a  distinction  was  taken  between  that  case  and 
the  present,  where  the  existence  of  the  debt  is  admitted,  and  the 
objection  relied  on,  is,  that  it  did  notarise  within  the  jurisdiction 
of  the  inferior  Court,  and  reliance  was  placed  on  the  supposed 
remedy  of  the  garnishee  before  judgment  by  moving  for  a  pro- 
hibition ;  but  the  hardship  and  injustice  to  the  garnishee,  bj 
reason  of  which  it  was  held  that  the  existence  of  the  debt  could 
not  be  controverted  when  he  is  afterwards  sued  for  the  debt 
which  was  attached,  would  be  fully  as  great,  if  as  between  the 
garnishee  and  his  creditor,  the  existence  of  the  debt  between 
the  plaintiff  and  the  defendant  below  could  be  controverted ;  and 
there  appears  to  be  neither  reason  nor  authority  to  support  the 
distinction,  between  inquiring  into  the  existence  of  the  debt 
and  into  the  locality  within  which  it  arises*     l^erefore,  on  that 
demurrer,  there  must  be  judgment  for  the  defendant.     But  we 
are  of  opinion  that  we  are  bound  to  give  judgment  for  the 
plaintiff  on  the  demurrer  to  the  last  replication,  which   alleges 
that,  within  the  knowledge  of  the  defendant,  before  tlie  suit 
was  instituted  in  the  Mayor's  Court,  the  bond  declared   upon 
had  been  assigned  by  the  plaintiff  for  valuable  consideration ; 
that  the  plaintiff  only  held  it  as  trustee  for  the  assignee  ;  that 
the  defendant  allowed  the  judgment  to  pass  in  the   J^Iayor  s 
Count  without  setting  up  that  matter  as  a  defence ;  that  this 
action  is  brought  for  the  benefit  of  the  assignee ;  and  that  the 

(a)  1  M.  &  6. 1.  (d)  2  Camp.  18. 
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said  custom  does  not  apply  to  or  include  debts^  the  beneficial      ^  ^^^^' 

interest  in  which  has  become  and  is  vested  in  a  person  other 

than  the  defendant  sued  in  the  said  Court  in  the  plea  men- 

tioned^  whereof  the  garnishee  had  notice ;  and  that  such  debts, 

the  beneficial  interest  in  which  has  been  and  is  rested  in  a  person 

other  than  the  defendant  sued  in  the  said  Court  in  the  said  plea 

mentioned,  whereof  the  garnishee  had  notice,  have  not  been, 

nor  are  they,  attached  or  attachable  under  the  said  custom. 

Issue  might  have  been  taken  on  this  qualification  of  the  custom, 

and  thereupon  the  true  custom  would  have  been  certified  by  the 

present  Recorder  of  London,  according  to  the  form  pursued  by 

Mr.  Recorder  Starkie  in  the  reign  of  Edward  IV.     But,  upon 

the  demurrer,  we  must  take  the  custom  to  be  so  qualified,  unless 

it  be  contrary  to  the  rules  of  law.     We  think,  that  it  is  highly 

just  and  reasonable;  for  if  debts  and  goods  could  be  attached 

in  which  the  defendant  has  no  beneficial  interest,  the  claim  of 

the  plaintiff  below  may  be  satisfied  out  of  the  property  of  a 

stranger  living  in  a  distant  country.     The  defendant's  counsel 

said  truly,  that  this  qualification  would  render  it  necessary  for 

Courts  of  Law,  in  certain^cases,  to  take  cognisance  of  trusts ; 

and  further  urged  that  in  no  case  can  they  do  so.     If  BottomUy 

V.  Brooke  {a\  and  the  cases  following  it,  decided  in  the  time  of 

Lord  Mansfield,  can  no  longer  be  supported,  and  the  doctrine 

on  which  they  rest  can  only  be  established  by  the  authority  of 

the  Legislature,  yet,  in  Winch  v.  Keeley  (6),  it  was  decided  that 

if  a  person  to  whom  a  debt  is  due  as  trustee  become  bankrupt, 

he  and  not  his  assignees  shall  sue  to  recover  the  debt ;  and  tliis 

has  been  followed  by  a  long  string  of  cases  down  to  Castelli  v. 

Soddington  (c),  in  which  a  judgment  of  this  Court  was  aflirmed 

by  writ  of  error  in  the  Exchequer  Chamber  during  the  present 

term.     In  all  these  cases  a  Court  of  Law  must  take  notice  of  the 

relation  of  trustee  and  cestui  que  trust  of  personal  property. 

This  being  the  custom  of  the  city  of  London,  it  will  be  good  if 

it   existed  in  the  beginning  of  the  reign  of  Richard  I.,  but 

we  can  see  no  objection  to  the  validity  of  such  a  custom  in  any 

city  in  which  it  must  have  been  supposed  to  have  existed  imme- 

morially  ;  for  the  distinction  between  interest  as  a  trustee  and 

beneficial  interest  is  founded  in  reason,  and  must  exist  where 

any  progress  has  been  made  in  commerce  and  civilisation ;  and 

there  is  no  ground  for  alleging  that  a  Court  of  Law  would  not 

have  acted  upon  that  distinction  in  the  reign  of  Richard  the 

First,  as  well  as  in  the  reign  of  Queen  Victoria.     The  plaintiff 

having  by  this  replication  averred  a  qualification  of  the  custom, 

(a)  2  Black.  Bep.  1271.        (b)  1  T.  B.  619.         (c)  1  Com.  L.  Bep.  281. 
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WsnoBT      not  be  attachable,  and  ahown  that  the  now  plaintiff^  ibe  de- 
jJ^  fendant  below,  held  the  bond  declared  upon  only  as  trustee,  he 

shows  that  it  was  not  attachable,  and  that  he  is  still  entitled  to 
sue  upon  it     This  is  perfectlj  oonastent  with  the  finding  of  the 
jury  on  the  issue  of  nan  habet  or  non  tenet;  for  the  obligor  was 
indebted  to  the  obligee  on  the  bond  as  obligee  of  the  bond, 
although  only  as  trustee.     It  must  be  remembered  that  the 
custom  as  set  out  in  the  plea  does  not  show  the  qualificalioD, 
and  that  the  issue  was  not  whether  the  bond  was  attachable 
according  to  the  qualified  custom.     The  case  of  Lewis  ▼.  WaUu 
in  Sir  Thomas  Jonee^  222.,  is  in  accordance  with  this  Tiew  of 
the  subject;  Parker  being  the  garnishee,  and  Wallis,  to  whom 
the  debt  was  due,  having  previously  assigned  the  debt  to  SnelL 
Now  these  are  the  words  of  the  Report :  —  **  The  Court  was  of 
opinion  that,  after  the  assignment  by  Wallis  to  Snell  of  Paricers 
debt,  it  was  in  truth  the  right  and  property  of  Snell,  and  that 
the  siud  Wallis  had  nothing  in  it,  but  in  trust  for  Snell ;  and  it 
ought  to  be  allowed  to  be  so  on  showing  this  before  the  Lord 
Mayor  according  to  the  course  there ;  and  this  now  has  obtained 
allowance  in  all  Courts  by  long  usage."     Therefore,  upon  this 
demurrer  to  the  last  replication,  we  give  judgment  for  the 
phuntiffi 

Judgment  for  the  defendant  upon  the  demurrer  to  the 

first  replication ;  for  the  plaintiff  on  the  demurrer  to 

the  second  replication. 
Attorneys,  Fry  Sf  Laxley;  and  the  defendant  in  person. 


MEMORANDUM- 

In  the  Vacation  after  Trinity  Term,  1853,  Stepheit  Tem- 
ple, Esq.,  of  the  Inner  Temple,  Edwabd  James,  Esq.,  <rf 
Lincoln's  Inn,  Montague  Smith,  Esq.,  of  the  Middle 
Temple,  and  William  Bobebt  Grote,  Esq,,  of  Lincoln  s 
Inn,  were  appointed  of  Her  Majesty's  Counsel  learned  in 
the  Law. 
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ABDUCTION. 

Indictxent  for  the  misdemeanour  of  the  ab- 
duction of  a  girl  nnder  sixteen  years  of  age 
(9  Geo.  4.  C.31.  s.  21.) :-- Held,  ''take*'  does 
not  mean  a  forcible  taking,  and  "  the  possession 
of  the  fetber"  does  not  mean  actual  mannal 
possession.  Regina  ▼.  Mankleiow  (C.  C.  R.), 
59. 

ACCEPTANCE  OP  GOODS. 

See  StatuU  of  Frauds,  1,  2. 

ACCOMMODATION  ACCEPTANCE. 
See  BiU  of  Exchange,  4. 

ACKNOWLEDGMENT. 
See  Statute  of  Zamitatwiu,  1. 

ACTION  FOR  CALLa 
See  Pleading,  7. 

ACTION  FOR  CONTRIBUTION. 
See  Co-Contractors,  I,  2. 

ACTION  OF  DECEIT. 

The  declaration  stated  that  defenditnts  falsely 
and  fraudulently  deceived  plaintiff  in  this,  that 
they,  as  brokers  of  the  plaintiff,  employed  by 
him  to  buy  oil,  fiilsely  and  fraudulently  repre- 
sented to  him  that  thev  had  purchased  for  him 
25  tons  to  arrive  by  the  ship  C. ;  whereas  the 
contract  was  for  that  quantity  to  arrive  by  the 
same  vessel,  subject  to  the  prior  delivery  of 
800  tons.  That  plaintiff  was  induced  bv  the 
representation  to  enter  into  contracts,  and  that 
the  vessel  arriving  with  less  than  800  tons,  no 
part  of  the  25  tons  was  delivered  to  tl^  plain- 
tiff. 

Jleld,  1st.  That  the  representation  was  not 
false,  bat  inaccurate  only ;  and  that,  unless  ex- 
press tnud  were  proved,  no  action  for  deceit 
lay. 


AFProAVIT. 

Whether  the  law  merchant  casts  upon  a  bro- 
ker the  duty  of  giving  his  principal  an  accurate 
and  full  account  of  his  purchase  for  him,  quttre  9 
but,  assuming  that  it  does,  —  Held,  2ndly. 
That,  having  regard  to  the  form  of  the  decla- 
ration, the  fallegations  of  &lsehood  and  fraud 
eould  not  be  rejected,  and  the  declaration  be 
read  as  proceeding  for  the  breach  of  that  duty. 
Thorn  V.  Bi^and  (Exch.),  38. 

ACT  OF  BANKRUPTCY. 

A.  assigns  by  bill  of  sale  all  his  proper^  to 
C,  except  two  shares  in  the  East  of  Enghnd 
Bank  (value  17/.  lOs.  each>  The  bank  con- 
tinues solvent,  and  A.  is  subsequently  declared 
bankrupt.  The  biU  of  sale  conveys  property 
three  tunes  the  amount  of  the  debt  secnnd  by 
it,  with  a  resulting'  trust  in  fitvour  of  A. — 
Held  (cm  bill  of  exceptions),  1st  That  the  deed 
in  question  was  a  fraudulent  conveyance  within 
the  meaning  of  sect  67.  of  12  9t  13  Vict 'c  106., 
and  was  an  act  of  bankruptcy ;  2ndly.  That  the 
deed  operated  substantially  as  a  conveyance  of 
the  whole  of  his  property,  notwithstanding  the 
shares  excepted,  tne  bill  of  sale  conveying  pro- 
perty three  times  the  amount  of  the  debt  se- 
cured by  it    Cannon  v.  Smith  (Exch.  Ch. ),  179. 

ADMINISTRATORS. 
See  Executors  and  Administrators, 

ADMIRALTY  REGULATIONS. 

See  Ship  and  Shipping,  1. 

AFFIDAVIT. 

Application  to  reply  double.    See  Practice,  11. 

In  support  of  Motion  for  Leave  to  enter  Sugges- 
tion of  omitted  Facts.  See  PkatMng,  8. ;  Prac^ 
<ace,  6. 
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AGREEMENT. 


AGREEMENT. 

See  Maiiways  Clause*  Act 

Implied    See  Landlord  and  Tenant^  5. 

To  refer  to  ArbitraUon.     See  Joint  Stock  Com- 
poniff  1. 

1.  Declaration  on  a  building  contract,  by 
which  the  works  were  to  be  executed  to  the 
satisfaction  of  the  architect ;  additions  or  alter- 
ations not  to  be  executed  without  his  order, 
and  the  yalue  to  be  ascertained  by  him;  the 
money  to  be  paid  on  the  completion  of  the 
work.  Ayerment,  that  the  architect  required 
additions  to  the  work,  which  were  executed  by 
the  plaintiff;  and  that  all  things  had  happened 
to  entitle  him  to  have  the  values  and  amounts 
ascertained,  but  that  the  architect  did  not 
ascertain  the  same,  and  that  the  balance  of  the 
whole  account  was  unpaid.  Plea:  Ithat  all 
things  necessary  to  entiUe  the  plaintiff  to  have 
the  values  and  documents  ascertained  had  not 
happened,  because  the  certificate  of  the  archi- 
tect that  the  works  had  been  completed  to  his 
satisfaction  had  not  been  obtidned.  On  de- 
murrer, —  Heliy  1.  That  the  satisfaction  of  the 
architect  was  a  condition  precedent  to  entitle 
the  plaintiff  to  have  the  amounts  and  values  of 
the  extra  work  ascertained.  2.  That  the  de- 
claration was  bad,  for  not  alleging  that  the 
certificate  of  satisfaction  had  been  obtained, 
unless  the  general  averment  was  sufficient  for 
that  purpose ;  and  if  it  were, — 3.  That  the  plea 
was  a  good  answer  to  the  action.  Quart  if, 
even  supposing  the  general  averment  sufficient, 
the  declaration  disclosed  any  cause  of  action 
against  the  employer.  Glenn  v.  Leith  (C.  B.), 
569. 

8.  A.,  in  the  month  of  April,  engages  B.  to  act 
as  his  courier  for  three  months,  fVom  the  1st  of 
June  fbllowing,  for  certain  salary,  &c.  A. 
having,  in  the  beginning  of  May,  written  to  B. 
renouncing  the  contract,  and  statine  that  he 
should  not  require  his  services, — Held^  that  B. 
might  immediately  sue  A.  for  breach  of  the 
contract,  and  that  he  was  not  bound  to  wait 
antil  the  Ist  of  June  before  he  brought  his 
action.    Hockster  t.  De  Lautomr  (Q.  B.},  846. 

ALDERMAN. 
See  Municipal  Corporation^  5. 

ALTERATION  OF  BOUNDARIES. 
See  Borough  PrisonerM  in  County  GaoL 

AMBIGUITY  AND  UNCERTAINTY. 

In   Pleading — How  taken   Advantage  of.     See 

Practice^  2. 

AMENDMENT. 

At  Nisi  PriuB  by  adding  Count  to  Declaration. 

See  Jurisdiction, 

ANNUITY. 

A  sum  of  300/.,  to  the  annual  interest  of 
which  the  plaintiff  was  entitled  for  life,  and  to 
the  principal  sum  in  the  event  of  her  sur- 
viving the  wife  of  the  defendant,  was  paid  over 
■->  the  wife  of  the  defendant  before  her  mar- 
ge, on  condition  that  the  defendant  and  his 
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intended  wife  should  pay  to  die  pitintiff  dsii^ 
her  life,  interest  at  4  per  cent  per  imum  c4 
the  said  sum  of  SOOL  bj  equal  balf-yeulT  ^y 
ments. — Held^  that  a  bond  given  bj  the  dM- 
ant  and  his  intended  wife,  to  Mcore  the  hilf- 
yearly  payments,  was  not  within  the  ABB&itj 
Act,  53  Geo.  3.  c  141.,  so  as  to  reqciRXBe- 
morial  of  the  bond  to  be  enrolled  in  &e  Cc-cr 
of  Chancery  within  thirty  days  tha  iis  tie* 
cution.     Evatt  v.  Hunt  (4  B.),  1038. 

APPEAL. 

See  College;  Poor  Lam,  l.S. 

The  non-compliance  with  the  11  &  12  Vr. 
c  43.  8. 27^  by  an  order  of  sessions  for  jarxc-j 
of  costs,  does  not  amount  to  a  want  of  jor.^ 
diction  so  as  to  make  the  order  remo^k,  l«- 
withstanding  a  statute  taking  avaj  the  m^' 
rari,  and  the  certiorari  may  be  objected  Ui  ci 
this  ground,  without  a  cross  rale  to  qu»k  n 
Beg.  V.  Binn^  (Q.  B.),  236. 

ARBITRATIOK. 

See  Lands    daugee  Act:   MetropoUtai  &<tvrf 
Act. 

1.  Two  cross  actions  and  aU  matters  is  d;f^- 
enee  were  referred,  by  an  order  directug  tb: 
the  parties  should  deliver  particulars  of  cia.^-s. 
and  that  no  other  claims  ^ould  be  entert&m^':' 
The  particulars  of  the  plaintiff  in  one  of  ±i 
actions  claimed  an  indemnity  from  the  delci^- 
nnt,  in  respect  of  certain  lirlngs,  one  of  vL;^: 
had  been  conveyed  to  him  in  trust  for  the  ir 
fendant,  and  the  other  to  one  HanisoD  <  «:■' 
was  no  party  to  the   reference);  and  be  tl*' 
claimed  to  have  incinded  in  the  indeiDnitT  i:; 
payments  by  him  to  Hanison,  in  relaxioa  ic  v 
hitter  of  the  livings.     The  arbitrator  dimt:< 
that  the  plaintiff  and  Harrison  shoold  fonh^^ 
reconvey  to  the  defendant,  and  that  the  dtfrTJ- 
ant  should  forthwith  execute  and  deliver  iee^ ' 
indemnity  (settled  by  the  arbitrator  porsGH' 
a  subsequent  agreement  between  the  ptrt.e» 
the  plaintiff  and  Harrison,  which  recitd  t> 
facts  fully,  and  also  recited  that  the  detcs 
reconveyance  had  been  executed;  and  t' 
purported  to  indemnify  them  from  all  lis'  - 
ties  as  to  the  **  livings  or  in  anywise  rt^'-^- 
thereto,  or  arising  out  of  the  premises,  wkt^- 
mentioned  or  not  ."—Held,  1.  That  the  arb^ 
tor  had  not  exceeded  his  authority.  2.  Tbi' 
deeds  of  indemnity  were  proper  to  be  exft^ - 
3.  That  though  not  expressly,  yet  by  iaiF  -j- 
tion,  the  direction  was  that  the  deeds  of  rrCA- 
veyance  should  be  executed  first    4.  Thi:^' 
latter  words  of  the  indemnity  were  resim^-- 
by  the  recitals.     Boye*  v.  Blutk  (C  B,).  SK- 

2.  Where  an  appeal  against  a  poor-ntc  -i 
been  referred  to  an  arbitrator,  and  he  had':-- 
his  award,  ordering  the  appellant  to  paj    '' 
tain  costs,  but  had  omitted  in  his  award  tc-  -'- 
certain  the  amount  of  such  costs,  and  th^  ^ 
referred  the  matter  back  for  that  porp**^' 
Heid,  that  the  arbitrator  was  justified  in  ^  - 
fining  the  subsequent  inquiry  before  lum  u  '.- 
certaming  the  amount  of  costs,  and  thai  h<  '-■ 
not  bound  to  receive  evidence  on  the  ?•- 
merits  of  the  case.    Huntley  t.  7%e  Chun  - 
dens  and  Overseere  of  Binitrooke  (Q  RX  ^• 

3.  The  costs  of  the  submission,  rtk 
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and  award,  and  of  making  the  sabmission  a 
rule  of  court,  were  left  by  the  submission  to 
*'  be  in  the  discretion  of  the  arbitrators.**  They 
ordered  three  of  the  four  parties  to  the  refer- 
ence to  do  certain  acts,  and  directed  that  the 
costs  of  the  submission  (not  ascertained)  and 
award  should  be  borne  in  certain  proportions, 
and  that  the  costs  of  making  the  submission  a 
rule  of  court,  should  be  paid  by  the  party  dis- 
obeying the  award,  and  obliging  the  submission 
to  be  made  a  rule  of  court 

Heldj  that  the  award  was  not  final,  as  it  did 
not  decide  how  the  costs  of  making  the  sub- 
mission a  rule  of  court  were  to  be  paid,  in  the 
event  of  the  award  not  being  disobeyed  ;  —  and 
it  being  necessary  that  the  submission  should 
be  made  a  rule  of  court,  whether  the  award  was 
disobeyed  or  not,  in  order  that  the  costs  of  the 
submission  might  be  taxed. 

To  a  declaration  to  recover  the  debt  awarded, 
defendant  pleaded  a  plea,  which  set  out  the 
award  verbatim,  and  then  averred  that  the  award 
was  not  final  A  special  verdict  found  the 
award  as  set  forth. 

Held,  that  the  point  above  mentioned  was 
well  raised.     WiBianu  v.  Wilson  (Exch.),  921. 

ARCHITECT'S  CERTIFICATE 
See  Agreement  J  1. 

ASPORTATION. 

See  Larceny, 

ASSAULT. 

A  menace  of  violence,  with  present  intention 
and  ability  to  commit  it,  amounts  to  an  assault  in 
lavr.  In  an  action  for  assault,  the  evidence  was 
that  the  defendant  brought  men  who  **  mustered 
round"  the  plaintiff  and  said  that  "if  he  did 
not  go  out  they  would  break  his  head,"  upon 
'Which  he,  being  afraid  that  they  would  strike 
him.  Went  out  Held,  an  assault  Readr,  Coker 
(^C.  B.),  746. 

Under  the  Malicious  Trespass  Act  and  Lar- 
ceny Act,  a  party  who  has  apprehended  another 
is  entitled  to  notice  of  action  if  he  have  acted 
in  the  hon&  fide  belief  that  he  was  exercising  a 
legal  right,  although  he  had  no  ground,  in  fact, 
for  so  thinking*  and  there  is  no  evidence  that  he 
knows  of  the  Acts  existing;  notwithstanding 
t  hat  the  words  of  the  statute  are  that  the  party 
apprehending  must  act  in  pursuance  of  the  sta- 
tutes  :  and  he  is  equally  entitled,  although  the 
acts  for  which  he  apprehended  the  plaintiff  were 
not  committed  in  his  view,  provided  he  found 
)iim  still  on  the  premises  ;  notwithstanding  that 
tlie  words  of  the  statute  are  that  the  party  ap- 
prehended must  be  "found  committing"  an 
offence.     Ih. 

The  defendant  on  two  occasions  gave  the 
plaintiff  into  custody ;  on  one  occasion  for  wil- 
fully damaging  his  property,  and  on  the  other 
for  stealing  in  a  shop.  It  appeared  that  they 
liad  carried  on  business  jointly  on  the  premises, 
2s.nd  that  disputes  had  arisen  as  to  the  property. 
''J^he  jury  found  that  the  defendant  was  sole 
C«nant  of  the  premises,  and  part  owner  with  the 
plaintiff  of  the  property ;  that  defendant  was 
faceting  under  the  bona  fide  belief  that  the  plain- 


tiff in  one  instance  committed  a  wilful  trespass, 
and,  in  the  other,  a  theft  for  which  he  was  liable 
to  be  arrested ;  but  that  the  plaintiff  had,  in 
fact,  committed  no  theft. 

Held,  that  the  defendant  was  entitled  to 
notice  of  action  under  the  Malicious  Trespass 
Act  and  the  Larceny  Act,  although  there  was 
no  evidence  that  he  knew  of  the  existence  of 
either,    lb. 

On  neither  occasion  was  defendant  present  at 
the  time  of  the  alleged  wrongfnl  act  by  the 
plaintiff;  and,  on  one  occasion,  he  did  not  come 
until  two  hours  afterwards,  the  plaintiff,  how- 
ever, being  still  on  the  premises. 

Hdd,  that  defendant  was,  nevertheless,  en- 
titled to  notice  of  action.     lb. 

ASSESSMENT. 
See  Land  Tax,     . 

ASSIGNMENT. 
Of  License  of  Patent    See  Pleading,  9. 

ASSISTANT  TITHE  COMMISSIONER. 

See  Tithes, 

ATTACHMENT. 

1.  A  rule  for  an  attachment  will  be  made 
absolute,  although  actual  personal  service  has 
not  been  effected,  if  it  appears  that  the  party 
was  aware  of  the  rule  nisi  having  been  ob« 
tained,  and  the  fiicts  are  such  as  to  afford 
some  evidence  that  it  had  reached  his  hands. 
Re  William  Francis  Morris  (Bail  C),  522. 

2.  Where  costs  of  the  prosecution  of  an  in- 
dictment removed  by  certiorari  have  been 
proved  as  a  debt  under  the  defendant's  bank- 
ruptcy, the  Court  will  not  issue  an  attachment 
against  him,  or  estreat  his  recognizance  for 
non-payment,  although  they  were  not  taxed  in 
the  regular  course  until  after  the  bankruptcy ; 
but  such  proof  is  no  discharge  of  the  bail.  The 
Queen  v.  Arthur  Hills  (Q.  B.),  675. 

The  objection  that  a  prosecutor  is  not  a  party 
aggrieved  or  injured  under  the  statute  ought  to 
be  made  on  an  application  to  discharge  the 
side  bar  rule  for  costs.    lb, 

ATTORNEY. 

A  rule  to  strike  an  attorney  off  the  roll  in 
this  Court,  on  the  ground  that  he  has  had 
his  name  struck  off  the  roll  in  the  Court  of 
Queen's  Bench  for  contempt,  is  not  absolute 
in  the  first  instance.  Such  a  rule  is  not 
granted  on  the  last  day  of  term.  Be  Fuller 
(Exch.),  481. 

ATTORNMENT. 
See  Lessor  and  Lessee,  3. 

AUCTIONEER. 

The  vendor  of  houses  declared  against  the 
auctioneer  for  negligence  in  preparing  a  printed 
particular  of  sale,  misdescribing  the  property ; 
by  reason  of  which  the  purchaser  claimed  and 
received  compensation ;  and  the  plaintiff  was 
put  to  expense,  and  received  less  for  the  pro- 
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party  than  ke  othennte  would  luiTe  dooe.  The 
jury  found  that  the  purchsMr  wu  misled  bj  the 
mifltake,  though  he  lived  next  to  the  houiee, 
and  the  mistake  was  m  descrilung  them  as  of 
three  instead  of  two  floors.  The  plaintiff  proved 
that  he  had  incurred  charges  to  his  attorney, 
and  had  returned  a  portion  of  the  purchase- 
money  to  the  purchaser.  The  jury  expressly 
refused  to  give  anything  in  respect  of  the 
former,  but  gave  a  sum  equal  to  the  amount 
retnmed.  A  rule  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  as  to  the 
purchaser  being  misled,  was  rdbsed ;  and  it  was 
Heldj  that,  assuming  that  he  was  not  misled  by 
the  mistake,  and  that  he  was  not  damaged,  the 
jury  were  warranted  in  thdr  verdict,  on  the 
ground  of  general  legal  damage  to  the  plaintiff; 
because,  mom  constoC,  that  if  the  premises  had 
been  correctly  described,  the  purchaser  might 
not  have  bid  to  an  amount  equal  to  that  which 
he  actually  gave,  and  he  would  then  have  had 
no  claim  for  compensation.  Parker  v.  Fare- 
brother  (C  R),  SS8. 

AUDITOR  OF  UNION. 
See  Poor  Lawo^  6. 

AUXILIARY  COVENANT. 
See  PUadimg,  9, 

AVERMENT. 

Ad  commtome  Nocumentum.    See  Indecent  Ex- 

ponue. 

Of  Foreign  Laws.    See  Pieading,  S. 

AWARD. 

See  Arbiiraiion,  1,  8,  a ;  Tilkeo, 

Time  within  which  Award  ought  to  be  made.  See 
Lamde  ClauocM  AcL 

BAIL  IN  ERROR. 
In  Criminal  Cases.    See  Becognuamee, 

BANKRUPT  AND  BANKRUPTCY. 

1.  A  bankrupt  is  asked  by  the  Commissioner, 
in  his  examination,  **  What  were  his  inten- 
tions in  going  to  S.  ?** 

Heidi  the  question  might  be  put,  considered 
in  reference  to  the  previous  part  of  his  ezami* 
nation.    lie  Joteph  Legge  (Bail  C.)i  42. 

2.  The  appointment  of  an  officiid  assignee  in 
an  earlier  part  of  the  day  on  which  a  fiat  for  an 
extent  is  granted,  and  an  extent  issued  against 
the  bankrupt  for  a  Crown  debt,  does  not  pre- 
vent the  property  being  taken  under  the  ex- 
tent ;  as  the  law  takes  no  notice  of  the  fraction 
of  a  day  between  the  Crown  and  a  subject  So 
held  by  Pollock  C.  B.;  Parke  B.,  and  Piatt  B., 
Martin  B.  diseentienit.  The  Qween  v.  Edwarde 
(Exch.),  706. 

BASTARDY. 

Order  of.    See  Poor  Zaira,  7. 

The  Court  will  not  grant  a  rule  for  a  ctT' 
tiorari^  to  remove  an  order  of  affiliation  into 
this  Court  for  the  purpose  of  being  quashed, 
without  an  affidavit  of  merits,  stating  that  the 


made  is  not  lie 
Jokee  Dam 


party  npoo  i^om  the  order  i 
father  of  the  child. 
(Bail  a),  53a 
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See  Comamtm  Law  Phxedmre  Act;  Debtor  ad 
Creditor,  2. 

1 .  W.,  the  holder  of  a  bill  of  excbaage*  spplied 
to  R.  to  procure  some  other  peraoa  to  sue  go  iL 
E,  at  R.  s  request  consented  to  do  so ;  vbere- 
upon  R^  before  action,  asked  W.  for  the  bill, 
took  a  copy,  and  immediately  retimed  it  toW^ 
who  said  £•  might  have  it  whenever  he  wnaed 
it.  The  bill  continued  in  W.'a  pocscsaon  till 
the  trial  —  Held,  that  the  plamtiff'  had  m 
title  to  sue,  as  he  had  not  either  property  is 
or  possession  of  the  bill,  either  acmallr  or 
by  his  agent.  Ewmet  v.  Tottenham  (EicL), 
291. 

2.  In  an  action  by  the  indorsee  of  a  bHI  ol 
exchange  against  the  indorser,  the  foUoviag 
notice  of  dishonour  was  held  sufficient :  **  We 
be^  to  acquaint  you  with  the  non-payment  c^ 
William  Mile's  acceptance  to  James  Wii^'s 
draft  of  29th  December  last,  at  four  mooikft, 
50(.,  amounting,  with  expenses,  to  M.  Ss.  l£, 
which  rsmit  us  in  course  of  post,  without  &3, 
or  pay  to  Messrs.  Everaid's,  Lynn.**  Everari 
V.  WatMoniQ,  B,\A2A. 

3.  H,  W.,  and  Ca,  merchants  in  tiie  United 
States,  directed  their  correspondents  in  Kngiswi. 
C  and  Co.,  to  remit  a  certain  balance  in  the> 
hands,  belonging  to  them,  to  the  plsintifw. 
merchants  at  Paris,  to  whom  H.,  W^  and  Co. 
were  indebted.  C  and  Co.  accordingly  purchased 
from  the  defendants,  on  the  29th  of  OcicAxt, 
1847.  a  foreign  bill,  drawn  by  them  upon  s 
banking-house  in  Paris,  the  price  of  vhich  wi« 
to  be  paid  on  the  next  foreign  post  day,  the  Si^ 
November.  C.  and  Ca  remitted  the  b^  to  the 
plaintiflk,  end  fkHed  on  the  1st  November,  wi^ 
out  paying  the  price  of  the  bill  to  the  de- 
fendants. The  bill  was  dishonoured  by  ikt 
drawers,  they  having  received  notice  ftxmi  the 
defendants  not  to  pay  the  bUL  —  HM^  that  is 
action  was  maintainable  by  the  plaintilb,  th^ 
payees  of  the  bill,  against  the  defendants  as 
drawers,  although  it  appeared  that  nnoe  the  ^ 
was  dishonoured  the  plaintiffii  had  been  reia- 
bursed  their  debt  by  H.,  W^  and  Col,  and  were 
brining  the  action  for  their  benefit.  PotrtfvT. 
MorrU  (Q.  R),  429. 

4.  In  an  action  on  a  bill  of  exchange,  by  is- 
dorsee  against  acceptor:  plea,  that  it  was  £ 
accommodation  acceptance;  that  the  drawer 
negotiated  it  for  his  own  use,  and  paid  it  wbea 
due,  and  afterwards  re-issued  it  without  the 
consent  of  the  defondant,  and  without  being  re- 
stamped  ;  the  only  evidence  of  the  drawer  hav- 
ing negotiated  and  paid  the  bill  as  alleged  beiiif. 
that  the  bill  bore  his  name  on  the  back  of  ix ; 
and  that  on  its  foce  was  a  memorandum  of  the 
time  when  it  would  become  dne.  —  HM^  so 
evidence  to  leave  to  the  jury.  Semble^  p^ 
Jervis  C  J.,  and  Talfourd  J.,  that  where  t^ 
evidence  is  equally  consistent  with  either  sup- 
position, it  is  not  solficient  to  go  to  a  jory :  d»- 
oitante  Maule  J.  Sembie,  also,  per  Jerris  C  J 
and  Maule  J.,  that  the  plea  would  have  beei 
good,  without  reforenoe  to  the  stamp  law,  in  ch? 
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case  of  payment  by  an  aceeptor  for  yalne ;  but 
guare,  whether  payment  by  an  accommodation 
drawer  is  on  the  tame  footing  ?  The  case  of 
Lazarus  ▼.  Cotoie,  3  Q.  B.  459.,  observed  upon. 
JeweU  ▼.  Parker  (C.  B.),  454. 

5.  Action  against  acceptor  of  a  bill  of  ex- 
change indorsed  to  plaintiff  by  H.  Plea :  that 
defendant  was  defrauded  of  his  acceptance,  and 
that  it  was  fraudulently  indorsed  by  drawer  to 
a  person  unknown  ;  that  H.  took  it  with  notice 
of  the  fraud,  and  that  the  plaintiff  took  it  with 
notice  of  the  premises.  It  having  been  proved 
that  the  olahitiff  had  said  in  1853  he  had  known 
H.  for  a  long  time,  a  witness  was  asked  whether 
he  had  not  seen  H.  in  the  dock  at  the  Old 
Bailey,  and  seen  him  removed  to  prison. — 
Hddy  that  this  evidence  was  iuadmissible. 
SembU,  if  plaintiff  had  been  proved  to  have 
known  the  conviction  of  H.  it  would  not  have 
been  necessary  to  prove  his  knowledge  of  the 
fraud  pleaded :  per  Williams  J.  Berry  v.  Alder- 
man (C.  B.)  466. 

6.  A  party  givinff  another  his  blank  ac- 
ceptance, authorizes  him  to  fill  it  up  with  any 
sum  covered  by  the  stamp,  and  to  negotiate  it, 
and  wUl  be  liable  thereupon  in  the  hands  of  a 
bona  fide  holder,  notwithstanding  any  limitation 
of  the  authority,  in  point  of  time  or  otherwise, 
B8  between  himself  and  the  party  to  whom  he 
delivers  it.  In  such  a  case  the  lapse  of  time  is 
only  evidence  of  a  limitation  of  authority  as 
between  the  blank  acceptor  and  the  party  to 
tfhom  he  delivers  it ;  and  does  not  disprove 
the  authority  to  negotiate  the  bill  after  the 
lapse  of  an  unreasonable  time,  if,  upon  the  face 
)f  the  bill,  no  such  Upse  of  time  appears.  And, 
)n  a  plea  of  the  Statute  of  Limitation,  the  lapse 
>f  time  from  the  giving  of  the  blank  accept- 
ince  will  be  no  evidence,  for  it  will  not  appear 
irhen  the  bill  was  filled  up,  as  the  statute  does 
3ot  run  until  then.  Montague  v.  Perkins  (C.  B.), 
»79. 

In  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill,  dated  Ist  September,  1862, 
>leas,  non  accepit,  and  the  Statute  of  Limita- 
ions,  it  appeared  that  the  stamp  was  dated  in 
1835,  and  that  the  defendant  had  been  in  the 
labit  of  giving  his  blank  accommodation  ac- 
ceptances to  the  drawer,  but  had  given  cone 
ince  1840 1  and  there  was  no  evidence  as  to 
he  time  when  the  bill  was  filled  up  ;  but  the 
ury  found  that  the  acceptance  was  in  blank, 
nd  was  not  filled  up  in  a  reasonable  time. 
lelil,  that  the  plaintiff  was  entitled  to  the  ver- 
ict  on  both  issues.    lb, 

7.  The  defendant  cannot  give  parol  evidence 
fthc  contents  of  a  written  document,  on  which 
he  action  is  brought,  and  which  is  not  in  evi- 
ence,  without  giving  notice  to  produce  it  Mey- 
ell  V.  Bone  (Exch.),  671. 

Money  lent  to  bet  on  a  horse-race  may  be 
ecovered.    lb, 

8.  The  contract  which  a  drawer  of  a  bill  of 
xebange  enters  into  by  that  instrument  is,  that 
1  consideration  that  the  payee  will  give  time  for 
ay  ment,  the  drawee  will  pay  the  sum  at  the  ex- 
iration  of  that  time,  and  that  if  the  latter  does 
ot  do  so,  the  drawer  will,  upon  notice  of  the 
efault  given  by  the  holder,  pay  the  amount 
nth  —  where  no  rate  of  biterest  is  specified  — 
iwful  interest.    That  lawful  interest  is  that 
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of  the  place  where  the  bill  is  drawn.    Qibbs  y. 
Franont  (Exch.),  675. 

BLANK  ACCEPTANCE, 
*  See  Bill  ofExchc^nge^  6. 

BONA  FIDE& 

See  Assault, 

BOND. 
See  Pleading,  4. 

BOND  (HTPOTHECATION). 
See  Ship  and  Shying,  8. 

BOROUGH  PRISONERS  IN  COUNTY  G  AOL« 

The  special  contracts  relative  to  prisoners 
mentioned  in  section  18.  of  the  6  &  6  Vict, 
c.  98.,  are  contracts  nnder  the  5  Geo.  4.  c.  85., 
and  do  not  include  an  arrangement  nnder  pre- 
vious local  Acts  for  the  commitment  oC  pri- 
soners Arom  a  city  to  a  county  prison* 

If  such  a  contract  had  previously  existed,  it 
would  have  been  determined  by  the  Municipal 
Corporation  Act,  which  extended  the  area  of 
the  city.  Beqina  v.  TWe  Mayor^  Aldermtn^  wsd 
Citizens  of  JSew  Sarwn  (Q.  B.>,  925. 

BOUNDARIES. 
See  Borough  Prisoners  in  Comity  Cfaoh 

BRIBERY. 
Evidence  of.    See  Municipal  Corporation^  1. 

BROKER. 
See  Action  for  Deceit 

BUILDING  CONTRACT. 
See  Agreement^  1. 

BURGES& 

Errors  m  List.  See  Municipal  Corporation^  1.  j 
Misdescription  of  Name  in  Rate  Book.  See 
Municipal  Corporation,  2, 

CALLS. 
Action  for.    See  IHeading,  7. 

CARELESSNESS. 
See  Pleading^  1. 

CAUSE  OF  ACTION. 

See  County  Court,  7« 

CERTIORARL 

See  Appeals   Justices  of  the  Peace,  1. 

A  certiorari  will  not  be  granted  to  remove 
an  erroneous  Order  of  Sessions,  at  the  instance 
of  the  party  in  whose  favour  the  error  waa 
made.  The  Queen  v*  The  Justices  of  Derby- 
shire (Q.  R),  289. 

CHANGING  VENUE. 

Special  Affidavit  now  necessary.    See  Practice^ 

4.  10. 

CHARTER  OF  CONFIRMATION. 

A  charter,  which  was  partly  one  of  con- 
firmation, was  expluned  by  usage  at  the  trial, 
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CHARTER-PARTY. 


COMPENSATION. 


mnd  the  letrncd  Judge  left  the  charter  and  the 
eTidence  of  the  ueage  together,  for  the  cooiider- 
atioo  of  the  jury.  — Held,  a  good  direction  on 
the  part  of  the  Judge.  The  Matter,  Pilota, 
jrr..  of  Newcaa^'upcn'-  T^ne  t.  BnuUey  (£zoh.X 
479. 

CHARTER-PARTY. 

SeePrmcipa!a»dAffent,i.{  Set- Off. 

CHATTEL. 

See  Joint  Tenantt. 

CHURCH  RATE. 

There  it  a  legal  obligation  on  the  inhabitants 
of  a  parieh  to  repair  their  parish  church  ;  and 
such  obligation  can  only  be  legally  performed 
by  means  of  a  rate  for  that  purpose,  imposed  by 
an  aotual  or  amatrmetive  migority  of  the  rate- 
payers assembled  in  Testry  for  that  purpose. 
Go$Um^  y.  Pd^  (Tke  Braintree  Ckmrh  Bate 
Ckue),  H.  of  L.,  950. 

A  monition  founded  on  an  allegation  that  the 
parish  church  iras  out  of  repair,  issued  from 
the  proper  Ecclesiastical  Court,  requiring  the 
ehnrchwanlens  to  call  a  Testry  for  the  purpose 
of  making  a  rate,  and  the  parishioners  to  meet 
in  such  vestry,  and  then  and  there  make  a  rate 
for  repair  of  the  church,  and  to  provide  for  the 
decent  celebration  of  divine  service,  &c.  therein. 
The  vestry  duly  met,  the  monition  and  notice 
were  read,  'and  the  churchwardens  produced 
a  survey  and  estimate  of  the  amount  No  ob- 
jection to  the  amount  was  made,  nor  was  the 
necessity  of  the  repairs,  &c  disputed  by  any 
one  present  A  rate  of  2«.  in  the  pound  was 
then  proposed  and  seconded,  upon  which  an 
amendment,  stating  strong  objections  to  the 
imposition  of  church  rates  generally,  and  re- 
vising to  make  amy  rate,  was  carried  by  a  great 
m^ority.  The  chairman  then  asked  whether 
any  further  proposition  as  to  the  amomU  of  rate 
was  made,  to  which  no  affirmative  answer  was 
returned :  thereupon  the  vicar,  churchwardens, 
and  others,  the  minority  of  those  present,  made 
such  rate.  A  protest  was  then  delivered  on 
behalf  of  the  migority  of  those  present 

Held  (reversing  the  decision  of  the  Courts 
of  Queen*s  Bench  and  Exchequer  ChamberX 
that  a  rate  so  made  was  not  a  valid  rate ;  and 
that  prohibition  to  restrain  its  enforcement 
might  be  granted.  —  Held,  also,  that  there  was 
no  analogy,  as  to  inefficient  votes,  between  the 
rules  which  govern  parliamentary  or  corporate 
elections,  and  the  law  giving  the  power  to  im- 
pose pecuniary  burdens  on  others. 

//eH  also,  that  if  the  mtgority  in  vestry  as- 
sembled refused  to  make  a  church  rate,  there 
was  no  legal  mode  of  compelling  them  to  repair 
the  church,  other  than  by  excommunication  and 
interdict  both  of  which  remedies  were  now,  in 
England,  obsolete.    lb. 

CLEANSING  STREETS. 
See  Towns  Improvement  Act 

CO-CONTRACTORa 

1.  A  provisional  committeeman,  who  has 
paid  a  debt  due  from  himself  and  others  jointly 
IS  only  entitled  to  recover  from  his  co-contrac- 
tors a  contribution,  according  to  the  number 


originally  liable  for  the  debt,  and  not  aeoordisg 
to  the  number  who  may  be  surviviog  it  tb^ 
time  of  the  payment  Batard  v.  Bam»  {%  B ; 
812. 

SemJbU,  that  contribution  may  be  reeormd 
at  law  against  the.executors  it  deceased  co- 
eontracton.    lb. 

2.  Provisional  committeemen  are  not  bs 
such,  partners,  although  they  may  voxet  isto 
joint  contracts,  and  any  such  jomt  eootnoar 
who  has  paid  a  debt  due  from  sevenl  mj 
maintain  actions  at  law  against  hb  co-ecstrK- 
tors  for  contribution.  Batard  v.  Domjiatifl.  B.), 
818. 

The  striking  off  of  the  name  of  a  paitrHibk, 
jointly  with  others,  for  a  debt  coatracted  i? 
the  purposes  of  an  intended  joint  stork  eonpcy 
ftom  the  list  of  contributors  under  the  ViDdi£|- 
up  Acts,  is  no  bar  to  an  action  agaiait  him  for 
contribution.    lb. 

CODICIL. 
See  Wm^^. 

COLLEGE. 

Semble,  where  a  fellow  of  »  college  is  is- 
prived  of  his  fellowship,  by  a  deciaon  of  tbf 
provost  and  fellows,  and  a  bishop  b  appaisir^ 
visitor  of  the  college  in  general  terms,  ^ 
proper  course  is  to  appl  j  for  a  maadamat  '^ 
compel  the  bishop  to  hear  the  appeaL  Experi: 
The  Bev,  Liand  BmBer  (Bail  C),  534. 

COMMITMENT. 
See  Bankrupt  and  Bankntptof,  I. 

COMMITTEEMEN. 

Liability  of.  — See  OhCmOraetort,  I,  2. ;  Pr^ 

ner^ip,  2. 

COMMON  LAW  PROCEDURE  ACT. 
See  Praeticej  1.  6. ;   Writ  of  MaMdamm^ 


A  variance  betwixt  the  pleas  as  delrr^r. 
and  the  abstract,  which  is  not  sabstantuL  ri 
calculated  to  embarrass  the  plaintiff,  vi'I  >^ 
entitle  the  plaintiff  to  sign  judgment.  Wt.** 
an  abstract  of  several  inconsistent  pleas  s  -- 
livered,  the  proper  coarse  is  for  the  plaictif ! 
to  consent  to  such  abstract,  bat  to  go  b(*> 
the  judge,  and  oppose  the  pleas  being  alirr . 
Dunmore  v.  Tarlton  (Q.  B.),  19. 

In  an  action  on  a  bill  of  exchange  by  i^ 
indorsee  against  the  acceptor,  a  plea,  ^xj\ 
that  there  were  certain  unsettled  acconsu  >i 
twist  the  drawer  and  the  defendant,  the  accrV*  i 
and  that  it  had  been  agreed  betwixt  the  ^cjz\ 
ant  and  the  drawer  before  the  bill  becasK  I:' 
that  such  accounts  should  be  investigated,  a 
in  case  the  balance  should  be  foond  to  K  \ 
defendant's  favour,  that  defendant  shooli  a 
be  liable  on  the  bill,  and  then  averring  th^t  ^ 
investigation  was  had  and  balance  found  ^  \ 
in  defendant*s  favour,  and  that  the  bill  wa^  i 
dorsed  to  the  plaintiff  after  it  was  dae,  w^ : 
to  be  an  issuable  plea.    lb. 

COMMUTATION  OF  TITHES. 
See  Tithes. 

COMPENSATION. 
See  Lands  Clamses  Act. 


CONCURRENT*  JURISDICTION. 


COSTS. 
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CONCURRENT  JURISDICTION. 
See  C6»U,  I. 

CONDITION  PRECEDENT. 

ee    Agrtement,    1. ;   Joint  Stock   Company^    1.  ; 
Leawr  and  Leasee^  1. 

CONSIDERATION. 
See  BiU  o/  Exchange,  7. ;  Contract,  3. 

CONSTRUCTION. 

See  Will,  1,  2,  3. 

f  Clauses  apparently  inconsistent     See  London 
Small  Debta  Extension  Act 

f  Scat  ate  53  Geo.  3.  c.  141.     See  Annuity, 
f  Statute  9  Geo.  4.  c.  61.     See  Victtudler, 

CONTINUING  REPRESENTATIONS. 
See  False  Pretences. 

CONTRACT. 

i€  Marine  Insurance,  1. ;  Skip  and  Shipping,  4.6. ; 
Vendor  and  Purcliaser, 

1.  An  agreement  for  the  hire  of  goods  upon 
the  terms  that  the  hailee  should  pay  for  any 
damage  they  might'  sustain,  does  not  support  a 
count  averring  that  the  contract  was  to  use  the 
^oods  hired  in  a  proper  and  reasonable  manner, 
and  assigning  a  breach  of  that  promise.  Danhs 
V.  Farley  (Exch.),  95. 

l>efendant,  in  an  action  in  a  County  Court, 
^ave  notice  of  set-off,  but  failed  in  proving  it, 
through  the  improper  r^ection  of  evidence,  and 
the  judge  adjudicated  against  it :  Held,  that  the 
adj  udication  was  a  bar  to  an  action  for  the  same 
claim.      Ih, 

2.  Declaration  on  a  contract  that  plaintiff 
would  sell  to  defendant  certain  iron  held  by 
third  parties  at  the  disposal  of  the  plaintiff,  and 
which  they  were  bound  to  deliver  to  his  order, 
on  preseptation  of  a  certain  warrant,  and  would 
indorse  to  the  defendants  the  warrant,  so  as  to 
enable  him  to  receive  the  iron  from  those  par- 
ties.  Averments  that  plaintiff  did  so  indorse 
the  warrant  to  the  defendant  as  that  he  might 
and  coald  have  obtained  a  delivery  of  the  said 
iron,  and  that  he  might  and  could  have  ob- 
tained delivery  of  the  iron.  On  pleas  traversing 
th^se  averments. — Held,  1.  That  the  first  was 
sustained  by  proof  of  the  indorsement  and  de- 
livery of  the  warrant  to  the  defendant  2.  That 
the  second  was  sustained  by  evidence  that  the 
holders  of  the  iron  were  ready  and  willing  to 
deliver  the  iron  on  delivery  of  the  warrant 
3.  Xhat  a  verdict  for  the  amount  of  the  pur- 
chaise-money  unpaid  was  right  4.  That  an 
absolute  renisal  to  deliver  the  iron  after  suit, 
could  not  be  given  in  evidence  in  mitigation  of 
damages.     Bartlett  v.  Homes  (C  B.),  159. 

3.  A  promoter  and  managing  director  of  the 
Iberian  Silver  Lead  Ore  Company  issued  a 
prospectus  of  the  company,  stating  (amongst 
other  things)  that  the  promoters  did  not  hesi- 
tate to  gnarantee  to  the  bearers  and  holders  of 
shares  in  the  said  company  a  mininum  annual 
dividend  of  33  per  cent — Held,  that  he  was 
liable  to  be  sued  for  fraud,  deceit,  &c.,  by  a 
person  who  was  induced,  by  the  statement,  to 
become  a  bearer  of  shares  in  the  company,  the 
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representation  being  false,  to  the  knowledge  of 
the  defendant,  and  it  having  caused  damage 
and  loss  to  the  plaintiffs.  Gerhard  v.  Bates 
(Q..B.),  866. 

4.  The  plaintiff  agreed  to  act  as  defendant's 
agent  in  selling  tickets  to  view  a  procession, 
and  to  be  paid  at  the  rate  of  10/.  per  cent  on 
the  tickets  sold.  He  took  steps,  b}*  advertise- 
ment and  otherwise,  to  sell  tickets ;  but  before 
any  were  sold,  the  defendant  prohibited  his  fur- 
ther proceedings,  on  which  the  plaintiff  sent  the 
purchasers  of  tickets  to  the  defendant 

Held,  that  the  plaintiff  could  recover  in  an 

action  of  indebitatus  assumpsit  for  the  work  done, 

on  showing  that,  on  being  prohibited  to  proceed, 

^     he  had  elected  to  rescind  the  special  contract 

De  Bemaby  v.  Harding  (Exch.  Ch.),  884. 

CONTRACT  (PAROL). 
Liability  under.    See  Joint  Stock  Company,  3. 

CONTRIBUTION. 
See  Co-Contractors,  1,  2. 

CONVERSION. 
See  Skip  and  Skipping,  S» 

COPYHOLD. 

The  plaintiff,  a  copyhold  tenant  of  a  manor, 
in  which  there  was  no  custom  authorizing  him 
so  to  do,  made  a  surrender  (in  pursuance  of  a 
covenant  on  a  mortgage)  to  (suck  uses  asE.  F,, 
kis  executors,  jnc  (the  mortgagee^  at  any  time,  or 
from  time  to  time  during  the  Hues  of  the  surren" 
deror  and  the  said  E.  F.,  or  0ie  life  of  the  sur^ 
vioor  of  tkem,  or  within  twenty-one  years  from  the 
decease  of  suck  survivor,  should  by  writing  ap^ 
point,  and  in  default  of  or  until  suck  appoint- 
ment )  to  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of 
the  manor.  This  surrender  was  made  out  of 
court  to  two  customary  tenants,  according  to 
the  custom  in  ordinary  surrenders ;  but  the  cus- 
tom required  that  conditional  surrenders  by  way 
of  mortgage  should  be  enrolled  before  they 
became  valid  ;  and  the  defendants,  lords  of  the 
manor,  refused  to  accept  and  enrol  the  con- 
ditional surrender  above  stated,  on  account  of 
the  words  conferring  a  power  of  appointment 
to  uses. 

Held,  that  although  this  might  be  a  good 
surrender  by  last  will,  it  was  not  inter  vivos,  and 
that  the  lords  had  a  right  to  reject  it,  because  it 
would  tend  to  deprive  them  of  the  fruits  of  the 
tenancy.  Flack  v.  Tlie  Master  and  Fellows  of 
Downing  College  (C.  B.),  692. 

CORPOREAL  HEREDITAMENTS. 
See  County  Court,  4. 

COSTS. 

See  County  Court,  3.;  London  Small  Debts  Exten- 
sion Act. 

Of  Petition  to  extend  Letters  Patent    See  Prac- 

tice,  8. 

I.  When  a  plaintiff  recovers  less  than  '20/ 
in  an  action,  in  which  the  Superior  Court  has 
concurrent  jurisdiction  irith  the  County  Court, 
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be  ifl  not  bound  to  apply  to  a  judge  at  cbamben 
under  the  15  &  16  Vict.  c.  54.  t.  4.  for  an  order 
to  recover  bis  costs  in  any  particular  time. — 
HeU^  irhere  an  award  was  made  on  the  9tb  of 
June,  1852,  awarding  the  plaintiff  a  sum  less 
than  SO/^  that  an  application  on  the  7tb  of 
Februarr,  1853,  wss  not  too  late.  Marruv. 
Bogworik  (Q.  B.),  438. 

2.  In  an  action  on  the  case  for  damaging  a 
party  wall,  by  overloading  it,  and  carelessly 
excavating  the  soil :  plea,  as  to  the  fint  part, 
not  guilty,  and  as  to  the  second,  payment  into 
court  of  30/.,  as  sufficient  to  cover  the  damages: 
the  cause  wss  referred  to  an  arbitrator  on  the 
usual  terms,  but  without  power  to  certify,  under 
Lord  Denman's  Act,  3  &  4  Vict.  c.  34.;  and  the 
arbitrator  found  fbr  the  plaintiff  upon  the  first 
issue,  damages  20«. ;  and  for  the  defendant  on 
the  second.— HM,  that  the  plaintiff  was  not  en-  l 
titled  to  any  costs  on  the 'first  issue,  nor  of  the  I 
declaration,  not  having  recovered,  **  6y  verdict,'' 
more  than  40«.    Jieid  v.  Ashby  (C.  B.),  451. 

COUNTY  COURT. 

See  FaUe  Imprimmrnent 

1.  The  2<^th  sect  of  the  5  &  6  Will.  4.  c  63. 
does  not  authorise  an  inspector  of  weighu  and 
measures  to  seise  as  forfeited,  incorrect  or  un- 
just steelyards  or  other  weighing  machines ; 
hut  that  section  only  renders  any  person  who 
shall  have  incorrect  or  ui^just  steelyards,  or 
other  weighing-machines  in  his  possession  liable 
to  a  penalty.  Thomas  v.  Stephenson  (Q.  B.), 
410. 

Where  an  inspector  of  weights  and  measures 
seised  as  forfeited  a  pair  of  scales,  under  the 
bond  fide  belief  that  he  was  justified  in  so  doing, 
under  die  28th  sect., — Ucldy  that  he  was  not 
entitled  to  a  verdict  in  his  fkvour  under  the 
d9th  sect  of  the  above  Act,  he  not  having  made 
any  tender  of  sufficient  amends  before  action 
brought,  or  having  paid  any  money  into  Court, 
acco^ing  to  the  40th  sect    76. 

2.  An  action  will  not  lie  in  the  Superior 
Courts  at  Westminster,  upon  a  judgment  re- 
covered in  the  County  Court  under  the  9  &  10 
Vict  c  95.     Berkeley  v.  Elderkin  ( Q.  B.),  416. 

3.  A  period  of  eleven  months,  during  which 
the  defendant  is  absent  from  the  country,  is  not 
too  long  after  the  trial  to  prevent  the  plaintiff 
making  an  application  for  costs  under  15  &  16 
Vict  c.  54.  s.  4.     Reid  v.  Gardner  (Ezch. )  469. 

A  contract  made  at  sea  to  tug  a  vessel  from 
the  place  of  the  contract  into  the  jurisdiction  of 
a  County  Court,  is  broken  out  of  the  jurisdiction, 
by  a  refusal  to  allow  the  work  to  be  performed. 
lb, 

4.  Where  a  statute  (10  &  11  Vict  c  123.) 
passed  subsequently  to  9  &  10  Vict  c.  95.,  the 
County  Court  Act,  gave  power  to  sue  the 
owners  or  occupiers  of  premises  in  the  County 
Court  for  certain  costs  or  expenses  incurred  by 
certain  public  bodies  in  the  abatement  of  nui- 
sances.— Heldy  that  the  County  Court  had  juris- 
diction to  try  an  action  for  such  costs  and 
expenses,  although  in  doing  so,  the  title  to  a 
corporeal  hereditament  came  in  question.  /?e- 
gina  v.  Harden  (Q.  B.),  520. 

5.  The  judge  of  a  County  Court  has  power 


toorder  the  re-hcariiig  of  SBinnheBfi peti- 
tion, under  1  &  2  Vict  c  110.  L9«.,ajid  Id  & 
11  Vict  c.  102.  s.  10. ;  and  if  the  issoivs: 
neglects  to  appear  at  such  re-hetrin^  k  my 
issue  his  warrant  to  apprehend  loD.  AefiMT. 
Doteiing  (Q.  B.).  &39. 

6.  The  County  Court  has  jurisdictiflB  t»  r^ 
cover  possession  of  tenements,  aodcr  9  &  10 
Vict  C  95.  s.  122.,  where  the  saniial  rest  im 
not  exce^  50^  and  no  fine  has  Ixea  piid,  il- 
though  tbe  annual  value  is  more  tkss  50iL  /t 
re  a  plaint  m  C&e  BrompUm  Omatg  Cmt  <f 
MiddUwex  :  Eari  ef  HarnM^tm  t.  Pxxu? 
(Exch.),  719. 

SembU^  a  probibitimi  to  the  C«BStT  Govt 
can  be  naoved  after  an  a^wal  entenl  h. 

7.  The  defendant  was  sued  in  a  C'ssty 
Court  ss  administrator  with  the  will  inaexei 
of  A.,  for  a  legacy  of  20^  It  sppond  tk 
the  letters  of  administration  hsd  bees  p^d. 
to  the  defendant,  and  the  balk  of  the  asttsid- 
ministered  out  of  tbe  jurisdiction  of  the  Coasy 
Court —.£feW,  that  tbe  County  Coort  bad  m 
jurisdiction,  on  the  ground  that  the  oase  cj 
action  did  not  arise  within  its  jarisdicoie.  h 
re  Fuller  v.  Mackay  (Q.  B.),  1021. 

8.  Tbe  County  Court  has  jnradicdsB  &>i^ 
cover  poasession  of  tenemmts,  soder  ihe9&  M 
Vict  c  95.  a  122.,  where  the  snnial  wrt  A*i 
not  exceed  SOiL,  and  no  fine  has  been  psid,  «* 
though  the  annual  value  is  more  than  50^  rfl 
Lord  Campbell  C.  J.  and  Erie  J. ;  A«« 
tienie,  Crompton  J.  In  re  a  pkai  o  ^ 
Brampton  Coanty  Omrt  of  MidHaa  TH 
Earl  of  Harrington  v.  Bamtag  (Q.K),  l«3& 

COURT  OF  ADMIRALTY. 
See  Prohibitum,  1. 2. 

COVENANT. 

See  LeetorarndLenee^i. 

Against  Assignee  of  Lessee.    SeeMort^* 
Morlgaget. 

Auxiliary.    See  Pleading^  9. 
Expressed  and  Implied.     See  Pleading,^ 
In  Restraint  of  Trade.    See  Deed. 
Security  for  Payment  of  Money  ifter  3d 
Transaction  at  an  End.     See  i%a^  ^ 

COVERTURE. 

Effect  of,  on  Debt  due  to  Feme  sole  fitBn  te 
ture  Husband.    See  Wamnt  ofAttami 


i^M 


CUSTOM  OF  FOREIGN  ATTACm 
See  Lord  Magor'a  CoarL 

DAMAGES. 

oee  ^greemeMtf  z. 


DEBT  FOR  DIVIDENDS. 

A  married  woman  purchasing  railviy* 
out  of  tbe  produce  of  her  own  eamisA 
sue  for  the  dividends  thereon,  sulject  c  * 
plea  in  alatement.    Daikm  t.  Midks'  • 
tiee  Bailwag  Compansf  (C  RX  ^^ 


DEBTOR  AND  CREDITOR. 


EVIDENCE. 
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DEBTOR  AND  CREDITOR. 

1.  Where  there  is  but  one  plea  to  the  whole 
declaration,  and  that  plea  a  set-off  of  an  amount 
exceeding  the  plaintiff's  claim  in  his  particulars 
of  demand,  if  the  defendant  prove  a  greater 
amount  at  the  trial  due  from  the  plaintiff  to 
hinif  than  is  proved  to  be  due  fVom  defendant 
to  plaintiff,  then  defendant  is  entitled  to  judg- 
ment, and  the  plaintiff  cannot  have  a  verdict  for 
nominal  damages.  NiekoU  r.  Tuc^  (Bail  C.)i 
532. 

2.  A.  at  the  Cape,  ordered  300  bags  of  coffee 
of  B.  at  Rio,  to  be  shipped  and  sent  to  the  Cape. 
R.  I.  and  Co.,  at  Loudon,  were  the  general 
agents  of  both  buyer  and  seller.  The  coffee 
was  to  be  paid  for  by  a  bill  drawn  by  B.  on 
R.  L  and  Co.  for  the  amount.  A  bill  of  ex- 
change for  the  amount  was  accordingly  drawn 
hy  B.  on  and  accepted  by  R  I.  and  Ca  The 
coffee  was  received  by  the  buyer.  R.  I.  and 
Co.,  on  the  receipt  of  the  bill  of  exchan^, 
credited  the  account  of  R  in  their  books  with 
the  amount,  and  debited  the  account  of  A.  with 
a  like  sum.  Before  the  bill  of  exchange  ar- 
rived at  maturity,  R  L  and  Co.  stopped  pay- 
ment 

Held  (reyersing  the  decision  of  the  Court 
below)  that  the  entry  of  the  amount  of  the  biU 
of  exchange  to  the  credit  of  B.  in  the  hooka  of 
the  mutual  agents  was  not  a  payment  for  the 
coffee ;  and  that  B.  did  not,  by  such  entry,  ac- 
cept in  satisfaction  of  his  demand  the  credit 
opened  by  the  purchaser  with  R  I.  and  Co. 
Maxwell  jr.  Veare  (B.  C),  776. 

DEED. 

T.  bought  of  E.  his  stock-in-trade  and  good- 
will of  his  business  as  a  wine  merchant  at 
Caernarvon,  and  £.  entered  into  the  following 
agreement :  **  That  he  would  not  by  himself 
or  his  partner  or  agent,  or  otherwise  howso- 
ever, either  directly  or  indirectly,  set  up, 
embark  in,  or  carry  on  the  business  of  a  wine 
merchant  at  Caernarvon,  or  at  any  other  town 
or  place  within  the  three  counties  of  Caernar- 
von, Anglesea,  or  Merioneth.*'  £.  after  this 
agreement,  hUving  his  place  of  business  at 
Chester,  in  numerous  instances  personally 
solicited  and  executed  orders  for  wine,  &c. 
within  the  prohibited  places.  —  Held,  a  breach 
of  the  above  agreement.  Turner  v.  Ewuu 
(Q.  B),  563. 

DELIVERY  WARRANT. 
See  Contract^  2. 

DEPRIVATION. 

See  College, 

DISCRETION. 
)f  Justices  of  the  Peace.    See  Poor  Laws,  7. 

DISTRESS  FOR  RENT. 

See  Landlord  and  Tenant,  2. 

fraudulent  Removal  Day  Rent  is  due.  See  Land^ 
lord  and  Tenant,  6. 

)ood8  in  Custody  of  Auctioneer.    See  Landlord 
and  Tenant,  4. 

Sfotice  of,  in  wrong  Name.     Sec  Mortgagor  and 
Mortgagee,  2. 


EASEMENT. 

An  owner  in  fee  sold  and  conveyed  two 
closes,  A.  and  B.^  by  instruments  executed  on 
the  same  day  to  different  purchasers.  A  was 
separated  from  the  highway  by  B.,  over  which, 
previous  to  the  sale,  the  tenant  of  A.  used  a 
way,  which  was  the  shortest  from  A.  to  the 
highway.  Another  more  circuitous  way  existed, 
which  had  been,  long  before  the  sale,  specially 
granted  to  the  occupiers  of  two  closes  lying 
beyond  A.  Except  by  one  of  these  ways,  the 
occupier  of  A.  could  not  reach  the  highway. — > 
Held,  that,  if  the  conveyance  of  A.  was  exe- 
cuted first,  there  was  a  way  (the  shortest)  by 
implied  grant,  and,  if  last,  by  implied  reserva-« 
tiou.    PinningtoH  v.  GaUand  (Exch.),  819. 

ELECTION.      ' 

Of  Councillors.    See  Municipal  Corporatiou,  5. 

To  take  in  Money,  Proceeds  of  Real  Estate  di* 
rected  to  be  sold.    See  Legacy  Duty. 

EBfBEZZLEMENT. 

S  Larceny^  2. 

ENCROACHMENT. 

By  Tenant  upon  the  Waste.     See  Landlord  and 
Tenant,  7. 

ENROLMENT. 

See  Annuity, 

ENTRY, 

Of  Payment  of  Interest    See  Statute  of  Limita^ 
tions,  3. 

ESTATE  FOR  LIFE. 

See  Will,  3. 

ESTATE  TAIL. 
See  Will,  1. 

ESTOPPEL. 
See  Hahtaa  Corpus ;  Landlord  and  Tenant,  7» 

ESTREATING  RECOGNIZANCE. 
See  Attachment,  2. 

EVIDENCE. 

See  Bill  of  Exchange,  5,  7. ;  Larceny,  2. 

Of  Bribery.     See  Municipal  Corporation,  \. 

Of  Entry.    See  Landlord  and  Tenant,  3. 

Of   Negociation    and    Re-issue.      See   BiU  of 

Exchange,  4. 
Of  Payment  of  Interest  by  recital  in  Deed.    See 

Statute  of  Limitations,  1. 
Of  Payment  of  Rates.    See  Poor  Laws,  3. 
Of  Title  to  Tithes.     See  Tithes, 
Of  what  Invention  consists,  not  concluded  by 

Specification.    See  Patent,  3. 
That  Articles  supplied  to  Wife  are  not  necessary. 

See  Husband  and  Wife,  1. 

1.  To  confirm  Plaintiff's  Case  not  admissible 
in  reply. 

2.  Execution  of  attested  Instruments  indis- 
pensable, even  when  opposite  Party  called  to 
admit  Deed. 

3.  Admissibility  —  Particulars  of  Set-off 
delivered  with  Plea. 

4.  Inspection  of  Documents. 

4  ▲  2 


I07«   EXECUTORS  AND  ADMINIST. 


FIBE  INSURANCE. 


1.  The  role  that  the  plaintiiF  cannot  give,  in 
rcpl^,  eridence  merely  confirmatory-  of  his 
original  caie,  applies  as  irell  where  the  de- 
fendant gives  evidence  in  his  own  behalf  as  to 
every  other  case.  BowlamlMom  v.  Fenton  (Exch.), 
344. 

The  plaintiff,  on  the  trial  of  an  action  for 
work  and  labour,  swore  that,  on  application  to 
the  defendants  for  payment,  one  of  them  pro- 
mised to  give  him  a  cheque  on  acoonnt.  That 
defendant,  for  the  defence,  denied  the  promise. 
The  plaintiff  tendered,  in  reply,  the  evidence  of 
the  other  defendant  to  prove  that  his  co-de- 
fendant had  made  the  promise  sworn  to  by  the 
plaintiffl  —  Held,  that  such  evidence  was  pro- 
perly rejected.    lb, 

9.  A  party  to  a  cause  cannot  be  caHed  by 
his  opponent  to  prove  his  own  execution,  or 
the  contents  of  an  attested  document,  so  as  to 
dispense  with  calling  the  attesting  witness. 
Wk^an  V.  Gmth  (Exch.),  482. 

3.  To  a  declaration  for  money  had  and  re- 
ceived, defendant  pleaded  at  first  a  set-off,  but 
afterwards,  withdrawing  that  plea,  pleaded  pms 
darrein  continmamce  that  a  settlement  of  accounts 
had  taken  place  between  the  parties  respecting 
the  matters  in  the  caose  and  other  matters; 
that  a  balance  had  been  struck;  that  it  was 
agreed  that  the  amount  should  be  paid  by  in- 
stalments ;  that  an  instalment  had  been  paid ; 
-and  that  the  agreement  was  accepted  in  accord 
and  aatisfaction. 

Replication,  that  the  agreement  was  procured 
from  the  plaintiff  by  fraud. 

To  prove  the  fraud,  the  particulars  delivered 
with  the  plea  of  set-off  were  tendered,  showing 
that  a  sum  which  was  credited  to  the  defendant 
in  the  agreement,  had  not  been  included  in  the 
set-off.  —  HM  that  they  were  admissible. 
BmckmoMter  v.  MethUjohn  (Exch.),  839. 

4.  On  a  plea  of  lien  in  respect  of  a  bill  of 
costs,  in  an  action  between  third  parties,  pleaded 
to  an  action  of  detinue,  —  HM  (Erie  J.  dM-^ 
toa(e),  that  the  plaintiff  was  entitled  to  an  in- 
spection of  the  entries  in  the  defendant*s  books, 
relating  to  such  bill  of  costs,  under  the  14  &  15 
Vict  c.  99.,  on  an  affidavit  denying  the  plain- 
tiff's liability  for  such  bill,  and  that  he  beUeved 
the  defendant's  books  would  show  this,  and 
that  another  party  only  was  liable ;  but  without 
specifying  any  particular  books  or  entries. 
ScoU  T.  Waiker  (Q.  B.),  940. 

EXECUTORS  AND  ADMINISTRATORa 

1.  An  administrator  cannot  bring  detinue  for 
goods  which  have  ceafted  f>  be  in  the  defendant's 
possession  at  the  time  of  the  grant  of  adminis- 
tration.    Crosifieli  v.  Such  (Exch.),  668. 

A  fund,  invested  in  joint  names,  belongs,  at 
law,  on  the  death  of  a  joint  owner,  to  the  sur- 
vivor,   lb, 

2.  Payments  made  bona  fide  by  the  manager 
of  the  estate  of  an  intestate,  he  having  acted  ge- 
nerally in  receiving  and  paying^money  due  to  and 
from  the  estate,  are  payments  in  the  character  of 
an  executor  de  ton  tort,  and  cannot  be  recovered 
back  from  the  creditor  by  a  person  who  sub- 
sequently takes  out  administration,  such  creditor 
having  reasonable  ground  to  believe  the  ma^  . 
nager  had  authority  to  make  the  payment, 
although  he  did  not  expressly  hold  himself  out 


as  aa  ezcentor.     7%omfmm  ▼.  Bardiaf  {(lt\ 
887. 

EXEMPTIOS. 
Of  Property  from  rating.    See  PuhlkHtiMM 

EXPRESS  FBAtll). 
8ee  Action /or  DeeeiL 

FALSE  IMPRISONMEKT. 

The  clerk,  high  bailifE^  and  bailiff  of  tCoctj 
Court  were  sned  for  airestiag  the  pluEcE 
under  a  warrant  issued  under  lection  di  d 
9  &  10  Vict  c  95.,  for  not  appetrag  «>  i 
judgment  summons,  under  sectioQ9^.  h&e 
the  warrant  issued,  bat  before  its  txee^^ 
the  plaintiff  paid  Uie  money  to  ihe  piaisi 
below,  and  he  was  afterwards  arrested  Bsder 
the  warrant — Heidj  that  the  wamnt  y^M. 
the  defendants,  and  thmt  it  remained  m  lent 
notwithstanding  the  payment  of  the  debt  to  :&e 
party.    Vaoiea  v.  Fletcher  (Q,  R),  1035. 

FALSE  PRETENCES. 

A.  persuaded  R.  to  become  memto  d  \ 
burial  society  by  a  statement  made  at  t«o  H 
ferent  times  at  the  interval  of  a  mooth.  E* 
the  first  statement  of  facts,  paxtl;  true  c^ 
partly  false,  R.  was  not  iodneed ;  by  the  secce; 
repea^g  the  true  part  of  the  former  toaemA 
without  the  first,  she  was.  — HtU^  that  tbe  :v( 
statements  might  be  connected,  and  thai  cj 
was  a  question  for  the  jury ;  and  that  tk  m 
came  within  the  Statute  of  False  Prei^-^ 
lUg,  T.  WeBmoM  (C  C.  R),  201. 

FALSE  REPRESENTATION. 
^etConiraeL 

FELLOWSHIP. 
See  CoBest. 

FIRE  INSURANCE. 

A  condition  in  a  fire  policy  reipiired.  ^ 
any  alteration  was  made  in  nay  bnildir;  ^ 
sured,  or  any  steam-engine,  fnmace,  or  ^ 
description  of  fire-heat  was  introdoced,  ce-  c 
process  or  operation  was  carried  on  vkkb  » 
not  been  comprised  in  the  inanim&ce,  k^- 
thould  be  given,  and  **  every  snch  altenx^: 
allowed- by  indorsement  on  the  policy,  ac^i^ 
further  premium  paid ;  and  declared  that  i£>^ 
such  notice  was  given,  premiom  paid,  u£  J 
dorsement  made,  no  benefit  shoold  arise  ^ : 
insured  in  case  of  loss. — 'HeU^  that  the  n- 
duction  of  a  steam-engine  on  the  iasnit^  r 
mises,  with  the  view  merely  of  trying,  bj  « 
of  experiment,  whether  it  would  be  of  use  £' 
business  of  the  insured,  was  a  breach  d 
condition. 

Another  condition  avQided  the  policy  ii ' 
event  of  any  circumstance  happening  wbfn 
the  risk  was  increased,  if  the  insured  £i2^ 
give  notice  thereof  to  the  ofioe  heforv  i 
occurring. 

Whether  the  introduction  of  a  steaa^-^- 
on  the  premises,  under  the  above  cimntira- 
was  a  "circumstance  happening**  v 


:  J 


FOREIGN  ATTACHMENT. 

meftmng  of  this  condition,  qumrtf     Gkn  Y. 
Lewis  (Exch.),  187. 

FOREIGN  ATTACHMENT. 
See  Lord  Mayor^s  Cowrt, 

FOREIGN  JUDGMENT. 

No  action  will  lie  in  the  Superior  Courts 
bere,  upon  *'  an  interim  decree  or  order  **  of  the 
Court  of  Session  in  Scotland,  made  to  enforce 
payment  of  certain  costs  and  expenses,  under 
the  48  Geo.  3.  c  151.  ss.  17,  18.,  pending  an 
appeal  to  the  House  of  Lords  against  the  decree; 
the  decree  not  being  in  the  nature  of  a  final 
judgment,  caution  to  repeat  the  money  which 
mi^ht  be  levied  under  it  being  given  by  the 
plaintiff  in  case  the  decree  should  be  reversed 
on  appeal    Patrick  v.  Shedden  (Q.  B.),  841. 

FOREIGN  LAWS, 
verment  ol    See  Pleading,  2. 

FRACTION  OF  A  DAY  BETWEEN 
CROWN  AND  SUBJECT, 

See  Bankrupt  and  Bankruptcy,  2. 

FRAUD. 
See  Bid  of  Exchange^  5. 

FRAUDULENT  REPRESENTATION. 
>ee  Action /or  Deceit;  Principal  and  Agent,  1. 

FRAUDULENT  UNDERTAKING. 
See  Contract,  Sw 

FREIGHT, 
e  to  Owners  of  Ship.  See  Principal  and  Agent,  2. 

GAS. 
rerting  from  Meter.    See  Larceny,  1. 

JOVERNMENT  TRAINING  SCHOOL. 
See  Poor's  Rate, 

HABEAS  CORPUS. 

A  representation  made  by  a  gaoler  to  his 
risoner,  that  the  former  has  a  warrant  directed 
>  another  gaoler  for  the  prisoner's  discharge 
t  a  given  period  (it  not  being  shown  that  be 
itended  that  the  prisoner  should  act  on  that 
lisrepresentation,  nor  that  he  did,  in  fact,  act 
1  it  to  his  prejudice),  does  not  estop  the  gaoler 
om  proving  that  he  had  not,  in  fact,  the 
'i^inal  warrant,  but  only  a  copy  of  it.  Howard 

Hudson  (Q.  B.),  267. 

On  an  action  for  false  imprisonment  in  a 
3rd  of  a  certain  prison,  it  is  a  sufficient  an- 
rer,  if  the  defendant  proves  a  justification  for 
staining  him  within  the  walls,  without  showing 
at  he  properly  kept  him  in  the  particular 
ird.      lb, 

HIGHWAY. 
See  Joint  Stock  Company,  2i. 

'Wbere  a  mandamus  required  a  railway  com- 
ny  to  reduce  the  gradients  of  a  bridge,  ear- 
in  lg  an  alleged  turnpike  road  over  the  line, 
d  also  to  lower  the  level  of  the  railway  at 
»   crossing  to  the  point  above  the  datum  line 


IMPLIED  GRANT. 
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marked  on  the  section,  from  which  they  had 
deviated,  — Heldf  that  the  prosecutor  failing  to 
prove  that  the  road  was  a  turnpike  road,  and 
that  the  gradients  of  the  bridge  were  wrong, 
he  could  not  have  a  peremptory  mandamus  to 
compel  the  company  to  alter  the  level  of  the 
railway.  JRegina  v.  Tke  East  and  West  India 
Docks  and  Btrmingham  Junction  Railway  Com- 
/Minj^(Q.B.),  496. 

A  turnpike  road  is  a  road  maintained  out  of 
toUs  paid  by  passengers  upon  it    Ih, 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  a  husband  for  clothing 
supplied  to  his  wife,  evidence  that  other  claims 
of  a  similar  kind  have  been  made  by  other  per- 
sons on  the  defendant,  and  that  she  was  other- 
wise well  supplied  with  similar  goods,  is  ad- 
missible.   Renaux  v.  Teahle  (Exch.),  61. 

S.  Money,  the  produce  of  property  settled 
before  marriage  to  the  separate  use  of  the  wife, 
and  by  her  deposited  with  a  party  without  her 
husband's  consent,  —  Held  to  be  recoverable  by 
the  husband,  after  her  death,  in  his  own  name 
and  in  his  marital  right  Bird  v.  Pegrum  (C.  B.), 
110. 

3.  In  an  action  for  goods  supplied  to  the  wife 
on  her  order  alone,  the  question  is  (in  the  ab- 
sence of  such  evidence  of  necessity  as  may  show 
an  agency  in  law),  whether  there  was  an  agency 
or  authority  in  fkct;  and  where  th.e  question 
had  been  left  to  the  jury  solely  on  the  point 
whether  the  goods  were  necessaries,  — Held,  a 
misdirection,  and  a  ne^  trial  granted.  Reader, 
Teakle  {C.  B,),  200, 

4.  In  an  action  by  the  trustee,  under  a  deed, 
fbr  separate  maintenance  against  the  husband,  to 
recover  a  yearly  instalment,  defendant  pleaded : 
1st  That  he  was  induced  to  execute  the  deed  by 
a  false  and  fraudulent  misrepresentation  of  the 
plaintiff,  that  the  defendant's  wife  was  virtuous, 
and  that  the  plaintiff  was  a  fit  person  to  be 
trustee  on  her  behalf;  whereas,  the  wife  was 
not  virtuous,  and  the  plaintiff  was  not  a  fit 
person  to  be  her  trustee,  because  he  had  seduced 
her ;  which  fact  he  had  concealed  from  the 
defendant,  and  fraudulently  induced  him  to 
execute  tiie  deed,  that  he,  the  plaintiff  might 
harbour  the  wife,  and  keep  up  an  adulterous  in- 
tercourse with  her.  2nd.  A  general  plea  of 
fraud.  The  adultery  and  false  representation 
were  proved;  and  the  jury  found  for  the  de- 
fendant on  tbe  second  of  the  pleas,  but  for 
the  plaintiff  upon  the  first —  Held,  1st  That  the 
defendant  was  entitled  to  the  verdidt,  and  judg- 
ment on  both  pleas,  though  it  appeared  that 
plaintiff  sued  as  trustee  for  the  wife,  and  she 
was  not  implicated  in  the  fraud.  2nd.  That  the 
first  plea  was  good  as  a  plea  of  fraudulent  con- 
cealment of  a  material  fact,  —  the  adultery  of 
the  wife,  which  relieved  the  defendant  from  all 
obligation  to  support  her.  Evans  v.  Edwards 
(C.  B.),  653. 

HYPOTHECATION  BOND. 

See  Ship  and  Shipping,  3. 

IMPLIED  AGREEMENT. 
See  Landlord  and  Tenant,  5. 

IMPLIED  GRANT. 

See  Easement 
4a  3 
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IBfPLIED  OBLIOATION. 

See  Master  and  Servant,  1. 

IMPLIED  RESERVATION. 

See  JBasement 

IMPLIED  WARRANTY. 
See  Marine  Inevranee,  3. 

INDECENT  EXPOSURE. 

C.  H.  18  indicted  for  exposure  of  his  person 
in  an  omnibus. — Heid,  1.  That  an  omnibus  is  a 
pnblic  place,  sufficient  to  make  this  offence  a 
publie  nnisance.  S.  That  the  omission  of  the 
words  **ad  cwnmune  nocumentumj*  is  the  in- 
dictment,  would  be  cured  bj  14  ft  15  Vict 
e.  100.  8.  25.  Jlegina  y.  Hohnee  (C.  G.  R.),  487. 

INDICTMENT. 

Sereral  previous  oonTictions  may  be  set  out 
in  an  indictment ;  but  it  is  sufficient  to  prove  one 
of  them.  Regina  r.  Ckrk  and  othere  (C.  C.  R), 
477. 

INFRINGEMENT. 

See  Patent,  1. 

INSOLVENT. 

See  County  Court,  5. 

To  »  plea  of  insolvency,  alleging  that  the 
property  of  the  insolvent  had  vested  in  the  pro- 
visional assignee,  replication  is  made  that  pri- 
soner was  discharged  from  custody  by  consent 
of  the  detaining  creditor.  — Held,  that  the  vest- 
ing order  still  remains  in  full  force,  and  is  not 
annulled  by  such  discharge.  (Groii^v.  Trickett 
overruled.)  Kemot  v.  Pittis  (Exch.  Ch.),  471. 

INSPECTION  OF  DOCUMENTa 
See  Evidence,  4. 

INSPECTOR  OF  WEIGHTS  AND  MEA- 

SURES. 

See  County  Court,  1. 

INSURANCE. 

See   Fire  Ineuranee;   Marine  Ineuranee;    Skip 

and  Shipping,  5. 

INTENT  TO  DELAY  CREDITORR 
See  Act  of  Bankruptcy, 

INTERESSE  TERMINI. 
See  Lessor  and  Lessee,  3. 

INTERRUPTION  OF  RESIDENCE. 
See  Poor  Laws,  2. 

ISSUABLE  PLEA. 
See  Common  Law  Procedure  Act;  leading,  7. 

JEWS. 
See  Parliament 

JOINT  STOCK  COMPANY, 

1.  The  rules  of  an  insurance  association  pro- 
vided that  the  sum  to  be  paid  by  the  associa- 
tion  m  respect  of  any  loss  to  any  sufferinir 
member  should,  in  the  first  instance,  be  asoer- 
tamed  and  settled  by  the  committee  of  the  asso* 


JOINT  TENAlffTS. 

eiation  ;  but  that  if  any  diffenneesboiliinc 
between  the  suffering  member  sad  tk  cei- 
mittee,  relative  to  the  settling  of  inj  las  ;^ 
damage,  or  to  any  other  matter  rehtogta  tk 
insurance,  arbitntors  should  be  appwited  i: 
the  manner  mentioned  in  the  rales,  vhofiffild 
settle  the  matter  in  dispate.   TherokiilKp 
vided,  that  no  member,  who  refosedtovc^ 
the  amonnt  of  any  loss  as  settled  by  t!t»  N& 
mittee  in  the  mode  above  moitiooed,  simld'Y 
entitled  to  maintain  any  action  st  Uv  « scJ  n 
eqaity  on  his  policy,  nndl  the  mstteniiii' 
pute  should  have  been  referred  to  sod  decor^ 
hj  such  arbitrators ;  and  the  obtaming  tbe  i^ 
cision  of  such  arbitrators  on  the  ms&m  t^i 
claims  in  dispate  was,  bvthe  rales,  deehn^'i 
condition  precedent  to  the  right  of  my  ws^i 
to  maintain  any  each  action  or  suL*   Ti? 
policy  expressly  stated,  that  all  the  nks  a.: 
regulations  of  the  association  shooU  be  uH- 
ing  upon  the  assured  and  assorat  ascEec:^: 
as  if  they  had  been  inserted  in  tb«  ptucj- 
Held  (reversing  the  decision  of  theCo&r^ 
low),  that  a  plea  to  an  actiontm  a  pciky  fzi: 
a  toital  loss,  which  alleged  the  non-cosiplri:' 
with  the  rules  above  stated,  in  Mtrdav^'^ 
matter  to  the  committee  and  arlNtn:Gn,T->' 
good  defence.     Avery  v.  S^t  (ExcL  Ch.  i. '  •< 

^2.  A  gas  company,  eompletelf  regsr 
under  the  Joint  Stock  Companies  Act,  ^  • 
empowered  by  Act  of  Parliament,  s  c^r . 
thorized  to  break  up  public  streets  for  tk  r. 
pose  of  laying  down  mains,  &c,  sltbos^^:  l 
may  have  obtained  leave  from  the  sarrry:.- 
the  highways  and  the  commissioQei^  i<^'  '-^■ 
ing  the  streets ;  but  are  indictable  for  a  ti^" 
in  so  doing.  Regina  v.  Tke  Skejield  Gp  ' ' 
sumtrs  Company  (Q.  B. ),  916i. 

S.  The  plaintiff  contracted  with  tkck- 
the  sub-engineer  of  a  railway  compasT  y  • 
sale  to  the  company  of  6000  railway  der>*- 
be  paid  for  to  A.  B.  in  cash  on  deliTerr. 
sleept^rs  were  delivered  to  and  used  bjtk' ' 
pany. — Held,  that  the  company  w«t  - 
the  plaintiff  for  not  paying  A.  B.    /*<.*-' 
London  and  North  Western  Raihcaf  C* 
(Exch,),  997. 

JOINT  STOCK  COMPANIES  Wnfl)> 

UP  ACTS. 

See  Co-Contractors,  2. 

JOINT  TENANTS. 

1.  If  one  of  several  joint  owners  of  ^  - 
deliver  it,  on  behalf  of  all  of  them.  *c 
party,  be  cannot  sue  such  party  to  i>f. 
unless  he  have  demanded   it  oo  beoal' 
Attwood  V.  Ernest (C,  B.\  73B, 

In  detinue  for  books  and  papers ;  ^4  &* 
detinet ;  2.  not  possessed  ;   S,  lien  for  ' 
an  acconntant ;  4.  that  they  wer«i  dt-' 
the  defendant  by  others  jointly  possrisc  - 
with  the  plaintiff,  fur  work   to  be  dosf  - 
by  the  defendant  as  an  accouiitant,  to 
he  detained  them ;  5.  that  they  were  v  - 
to  the  defendant  by  others   jtdntsy  : 
thereof  with  the  plaintiff,  smd   \bar. 
never  requested  the  defendant  to  rctic^-- 
but  that  he  always  held  and   bold^  :-'  - 
their  consent  and  license.      The  evi^-^ 
that  the  plaintiff  was  parser  ef  a  mi&.  ^ 
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been  ptrty  to  a  resolution  of  the  directors  to 
eabmit  the  books,  &o.,  of  the  mine,  to  the  de- 
fendant, an  accountant.  The  pluntiff  had  de- 
manded the  redelivery,  but  it  did  not  appear 
that  the  demand  was  authorised  by  or  on  behalf 
of  the  company. 

Heldy  that  the  fifth  plea  was  proved,  and  was 
good  in  law. 

Scwtble,  that  the  defence  did  not  arise  under 
any  of  the  other  pleas.    76. 

Some  of  the  papers  were  vouchers-  taken  by 
the  plaintiif  for  payments  made  by  him  out  of 
funds  he  received  for  the  companyj;  and  it  was 
shown  that  he  always  retained  them  until  his 
accounts  were  passed,  and  that  be  could  not 
pass  the  accounts  without  theuL 

Heldy  that  if  there  were  any  evidence  af  a 
right  in  the  plaintiff  to  the  possession  of  them 
as  against  the  company,  the  question  ought  to 
have  been  left  to  the  jury  whether  the  evidence 
proved  a  speciid  contract  to  that  effect    Ih, 

JUDGE'S  ORDER. 

In  an  action  by  churchwardens  to  recorer  a 
book  belonging  to  the  parish,  a  judge^s  order 
was  made  on  a  reference  of  the  cause  to  him 
after  verdict,  that  the  costs  of  both  sides  should 
be  paid  oot  of  the  parish  funds.  It  was  after- 
wards referred  to  another  Judge,  by  consent, 
o  determine  how  the  former  order  should  be 
iarried  out  On  the  10th  August  the  learned 
fudge  made  an  order  directing  that  the  plain- 
iff 's  costs  should  be  paid  by  the  defendants  by 
he  1st  March  then  next  ensuing,  unless  in  the 
leantime  the  money  be  paid  ^o  the  plaintiffs 
ut  of  the  parish  funds.    The  order  was  made 

rule  of  court  in  Michaelmas  Term  ^  and  the 
St  March  having  elapsed  without  payment, 
cecntion  issued  thereon  after  Hilary  Term.. 
.  rule  obtained  in  Easter  Term  to  set  aside  the 
*der  and  rule  of  court,  and  the  execution 
lereon,  was  discharged,  so  far  as  related  to 

e  order,  but  made  absolute  as  to  the  rule  and 
lecution :  and  heid,  first,  that  the  Judge  bad 
tthority  to  make  such  an  order ;  and,  secondly, 
at  the  order  was  not  an  **  order  to  pay  mo- 

y,**  which  could  be  made  a  rule  of  court 
jder  the  1  &  2  Vict  c  1 10.,  being  an  order  on 
condition.     GibU  r.  Flight  (C.  B.},  329. 

JUDGMENT  IN  REM. 
Sec  Prohibitum,  2. 

JURISDICTION. 

bounty  Court,  3,  4,  5,  6,  7,  8. ;  Justices  of  th* 
Peace,  1. ;  Lord  Mayor* s  Court 

The  Judge  at  Nisi  Prius,  if  he  thinks  fit, 
.  power,  under  the  222Dd  section  of  the  15  & 
\  ict.  c.  76.,  to  add  a  count  to  a  declaration. 
y/or  w.  Shaw  (Q.  B.),  1057. 

JUSTICES  OF  THE  PEACE. 
3tioii  of.    See  Poor  Laws,  7. 

.    A  single  justice  has  not  power  to  issue  a 

iinofis  upon  the  treasurer  or  officer  of  a 

ipik«  road,  when  the  turnpike  road  is  out 

'  -epair.    The  enactment  5  &  6  Will  4.  c  50. 


8. 94.  applies  only  to  highways.    Begina  t.  The 
Justices  qf  St  Albans  (Bail  C),  536. 

2,  Where  lands  of  the  clear  yearly  value  of 
SOOiL  were  devised  to  trustees  in  trust  to  pay 
the  yearly  rents  thereof  to  the  wife  of  the 
defendant  for  life  for  her  separate  use;  and 
if  the  defendant  should  survive  her,  in  trust  to 
pay  the  said  yearly  rents  to  defendant  for  life. 
^Held  (the  wife  being  still  alive),  that  this 
was  not  such  an  estate  as  qualified  the  de- 
fendant to  act  as  a  jiistice  of  the  peace  within 
the  18  Geo.  2.  c.  20.  s.  1.  Woodward  (qui  tarn) 
T.  WatU  (Q.  B.),  1044.  ^ 

KEEPING  OUT  OF  THE  WAY. 
See  Attachmeuty  1. 

LANDLORD  AND  TENANT. 

1.  The  assignment  b^  tenant  at  will  of  his 
interest  does  not  determine  the  tenancy,  unless 
the  landlord  have  notice  of  it  Pinhom  v.  Souster 
<£xch.),  99. 

A.,  by  indenture,  demised  certain  premises 
for  a  term  of  years  to  B.,  subject  to  a  proviso 
for  redemption  on  payment  of  400/.  and  in- 
terest The  deed  contained  a  proviso  that  A. 
should  hold  the  premises  as  tenant  at  will  to 
B.  at  a  rent  of  1502.  a-year,  which  B.  should 
&PPly«  t"^^'*  «'(<>«  in  satisfying  the  400^  and 
interest  —  Meld,  first,  that  the  clause  creating 
the  tenancy  at  will  was  not  inconsistent  with 
the  rest  of  the  deed ;  and,  secondly,  that  the 
tenancy  at  will  thereby  created  was  not  deter- 
mined  by  the  assignment  by  A.  of  the  equity 
of  redemption  to  a  stranger.    Jb. 

2.  A  landlord  abandoned  a  distress,  in  con- 
sequence of  a  notice  from  a  creditor  of  the 
tenant,  stating  that  the  creditor  had  filed  a 
petition  in  buikruptcy  against  the  tenant,  and 
intended  proceeding  with  it,  and  warning  the 
landlord  not  to  sell  The  tenant  was  after- 
wards declared  bankrupt  and  the  creditor  was 
appointed  assignee  under  the  bankruptcy. 
Alter  such  appointment,  the  assignee  verbally 
promised  to  pay  the  landlord  the  arrear  of 
rent  On  the  same  day  the  landlord  distrained 
a  second  time  for  the  same  rent ;  but  the  as- 
signee sold  the  goods  so  seized. 

Held,  1.  That  the  second  distress  was  illegal ; 
and  2.  That  the  promise  was  not  binding,  not 
being  in  writing,  and  being  made  without  con- 
sideration. 

Whether  Lingham  v.  Warren,  2B.  &  B.  36., 
and  Hudd  v.  Ravenor,  2  B.  &  B.  662.,  be  law, 
quaref    Bagge  v.  Mawhy  (Exch.),  285. 

3.  In  an  action  for  the  **  use  '*  of  a  house, 
there  being  no  evidence  of  occupation  or  of 
taking  possession,  the  jury  were  told  that  this 
was  not  material ;  and  that  the  question  was, 
as  to  the  agreement  to  take  possession.  —  Held, 
a  misdirection,  and  a  new  trial  granted* 
Towne  V   VEynrick  (C.  B),  335. 

llie  Undlord  having  sent  in  workmen  to  do 
repairs,  the  fact  that  defendant  gave  directions 
to  them  on  the  premises  is  no  evidence  of  an 
entry  to  take  possession ;  and  such  an  entry  is 
necessary  to  charge  a  party  in  this  form  of 
action.    lb. 

4.  Goods  which  are  left  with  an  auctioneer 
for  sale  are  pririleged  from  distress,  although 
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told  in  a  place  'where  the  sactioneer  does  not 
usually  carry  on  his  boainess.  WilUamt  y. 
//o^«(Exch.),  463. 

5.  Uoder  a  parol  demise  an  agreement  for 
quiet  enjoyment  during  the  term  is  implied  by 
law,  but  not  for  title.    Bandy  y.    Cartwrigkt 

(Exch.)*  727. 

6.  If  a  tenant  remoye  his  goods  off  the  de- 
mised premises  on  the  day  on  which  rent  be- 
comes due,  with  a  view  to  fireyent  his  landlord 
distraining  them  for  the  rent,  the  landlord  may 
follow  and  distrain  them  within  thirty  days, 
under  the  1 1  Geo.  3.  c  1 1.  s.  1.  DUAk  y.  Bo- 
water  (Q.  B.),  877. 

7.  Where  a  tenant  enclosed  a  piece  of  waste 
land  abutting  on  the  highway  (which  divided 
it  from  the  premises  demised  to  him  as  tenant), 
and  occupied  the  part  enclosed  as  part  of  and 
together  with  the  demised  premises,  —  Heid^ 
that  the  tenant  must  be  deemed  to  have  en- 
closed for  the  benefit  of  his  landlord,  and  that 
at  the  expiration  of  his  term,  be  was  bound  to 
giye  up  to  his  landlord,  possession  of  the  part 
enclosed,  together  with  the  other  premises. 
Andrews  w,  Hailes  (Q.  B. ),  1034. 

LANDS  CLAUSES  ACT,  1845. 

Where  a  party  has  proceeded  to  have  the 
amount  of  his  claim  for  compensation  against  a 
railway  company  settled  by  arbitration,  in  ac- 
cordance wkh  the  provisions  of  the  I^iands 
Clauses  Act,  the  arbitrator  is  bound  to  make 
his  award  within  three  months  of  the  time 
when  the  matter  is  referred  to  him  for  arbitra- 
tion. Evans  y.  Lancashire  and  Yorkshire  Bail' 
way  Company  (Q.  B.),  82. 

LAND  TAX. 

The  land  tax  in  each  parish  or  place  assessed 
by  the  commissioners,  is  a  fixed  quota  esta- 
blished by  the  38  Geo.  3.  c.  60.,  and  not  a  pro- 
portion of  the  whole  sum  charged  on  the  divi- 
sion to  be  ossef^sed  equally  throughout  the  same, 
under  the  38  Geo.  3.  c.  5.  The  Q%teen  y.  The 
Commissioners  of  the  Land  Tar  for  the  Tower 
Vivision  (Q.  B.),  828. 

LARCENY. 

1.  The  prisoner  was  indicted  for  stealing  a 
quantity  of  gas  from  the  Berwick  Gas  Com- 
pany. He  only  paid  the  company  for  the 
amount  that  was  indicated  by  a  meter  placed 
on  the  premises,  but  by  means  of  stop  cocks 
and  pipes  he  intercepted  large  quantities  of  gas 
which  did  not  pass  through  the  meter.  He 
•was  convicted  of  larceny.  —  Held^  that  the 
conviction  was  good,  and  there  is  nothing  in 
the  nature  of  gas  to  prevent  it  being  the  sub- 
ject of  larceny.  Regina  v.  White  (C.  C.  R.), 
489. 

2.  A  clerk  enters  1/  in  his  books  as  paid  by 
him,  amongst  other  sums,  for  some  skins  he 
bought  at  market,  which  were  delivered  to  his 
master.  Me  had  received  money  by  cheque, 
and  bad  likewise  a  balance  of  money  in  his 
master's  favour  in  hand.  It  appeared  that  he 
had  paid  no  such  sum.  and  was  found  giiilty,  on 
an  indictment  for  embezzlement,  of  larceny. — 

,  Held,  that  the  facts  of  the  case  would  not  sup- 


port laroe&y,  but  would  embezzlcme&t.  Bwi>'i 
v..  Goodenough  (C.  C  R.),  509. 

LAW  OF  PUBLIC  MEETINGS. 
See  CHuarchBaSe, 

LEASE. 

By  Remainderman  daring  Continiiinee<^|Br.* 
cular  Estate.    See  Lessor  and  Lam^  1 

LEGACY  DUTY. 

Legacy  duty  is  not  payable  oo  tlie  prc^trd^ 
of  real  estate,  directed  to  be  6oldaodTei]irt<-<i 
in  the  purchase  of  other  real  estate,  vk&  ib 
person  absolutely  entitled  elects  to  taktf  ut 
proceeds  in  money.  AiuUs  y.  Jenua^^lit^iL . 
660. 

LESSOR  AND  LESSEL 

1.  The  right  to  enter  for  cooditifio  WUii  i 
not  included  in  the  8  &  9  Vict  c  106.  .«.*• 
which  enacts  that  a  right  of  entry  msr  \k  :> 
posed  of  by  deed.    Hmnt  t.  Biskif  (Excb   -' 

A  lessee  coyenanted.  that  he  would  BuishT-- 
tain  buildings  on  or  before  a  certain  day.n!:..: 
the  direction  and  to  the  satis&ctioo  of  the  -- 
sor's  surveyor.  Semble,  that  the  sppontrr 
of  a  surveyor  was  a  condition  preceid«:i :. '- 
performance  of  the  covenant    Jh. 


A  lease  authorixed  the  lessor,  in  ca$e< 


fr 


performance  of  any  of  the  coTenanti 
and  upon  the  premises,  in  the  name  i^:  i 
whole,  to  (sic)  and  to  repossefis  tbe  n^- ' 
SembU  sufficient  to  give  the  lessor  a  pcvrr  1 
re-entry.    Jb, 

2.  To  an  action  on  a  covenant  in  t  kt<  1 
pay  the  rent  reserved,  quarterly,  it  is  tc  :\ 
swer,  that  the  defendant  was  on  the  t<T  -I 
premises  on  the  quarter  day,  ready  to  r.-.^ 
lessor,  but  that  the  latter  did  not  comt : 
ceive  it    Haldane  v.  Johnson  (Exch.X  k- 

3.  Where  certain  lands  were  graDt^i 
tenant  in  tail  in  remainder  for  the  t:^ 
ninety-nine  years,  —  Held,  that,  under  ^ 
grant,  an  immediate  legal  interest  in  tb  '  1 
vested  in  the  grantee,  by  virtue  of  4  &  ^  ^  i 
c.  16.  s.  9.,  without  any  entry  on  the  Xf^'-  I 
the  grantee,  and  without  any  attornment : 
by  the  tenants  of  the  preceding  estate.  ^'' 
Agar  v.  Brown  (Q.  B.),  1048. 

LETTERS  PATENT. 
Costs  of  Petition  to  extend     See  PracHit,  f 

LIBEL. 

In  an  action  for  a  libellous  letter,  iuiy' 
the  plaintiff  that^he  had  unlocked  thedc-. 
box.   and  extracted  receipts    for    nr 
thereby  he  had  lost  the  confidence  ei : 
fendant   who,  if  he  did  not  retufn  tlun 
expose  him.     On  the  general  issue  it  ly 
from  the  rest  of  the  letter,  that  the  u 
had  resided  in  the  plaintiff's  house  a> 
and  it  was  addressed  and  bad  been  sk-r: 
plaintiff  *s  wife.     The  jury  found  that  i' 
was  not  written  maliciously,  but  it  w^^ 
to  them  whether  it  was  written  6on^ ." 
belief  of  its  truth,  and  for  the  purpoM* 
curing  a  return  of  the  receipts,  —  IJiU^ 
the  publication  was  sufficient.      2.  I^ 
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oommanication  was  not  privileged.  Wenman 
V.  JUh  (C.  B.),  592. 

QutKre,  whether  the  occasion  was  priyileged, 
t.  e.  whether  supposiDg  it  bad  been  found  that 
the  defendant  had  bond  fide  written  to  the  wife 
to  induce  her  to  use  her  influence  with  her  hus- 
band to  induce  him  to  return  the  receipts,  and 
that  there  had  been  no  expressions  going  fur- 
ther than  the  occasion  warranted,  the  commu- 
nication would  hare  been  excused  ?  SembU, 
that  it  would.    Jb, 

SembU,  that  the  question  of  privilege  de- 
pends, as  a  matter  of  fact,  upon  whether  the 
party  really  acted  for  the  purpose  which  would 
be  privileged,  although  what  constitutes  such  a 
purpose  or  occasion  is  a  question  of  law.    lb, 

LICENSE. 
See  Joint  Tenant*. 

LIGHTER. 
Not  a  Ship  or  Vessel.    See  Skip  and  Shipping,  S. 

LONDON  SMALL  DEBTS  EXTENSION 

ACT,  1852. 

Two  clauses  in  the  same  statute,  and  on  the 
same  subject^  and  not  inconsistent,  the  first 
being  general,  and  the  other  more  particular, 
must  be  construed  together,  and  the  latter  does 
not  repeal  the  former,  but  merely  controls  its 
operauon. — H^  with  reference  to  the  London 
Small  Debts  Extension^Act,  therefore,  under 
that  act,  a  plaintiff  recovering  less  than  50/., 
but  more  than  20/.,  does  not  lose  his  costs,  ex> 
cept  upon  suggestion.  Caetrique  v.  Page 
(C.  B.),  1. 

LORD  MAYOR'S  COURT. 

A  debt,  to  be  attachable  by  the  process  of 
foreign  attachment,  in  the  Lord  Mayor's  Court 
of  the  city  of  London,  need  not  arise  or  accrue 
within  the  jurisdiction  of  such  Court  A  debt, 
the  beneficial  interest  in  which  has  become,  and 
is  vested  in  a  person  other  than  the  defendant 
sued  in  the  Lord  Mayor's  Court,  whereof  the 
^misher  had  notice,  is  not  attachable,  by  pro- 
cess of  foreign  attachment  in  the  Lord  Mayor's 
Court,  according  to  the  custom.  WestobifT. 
nay  (Q.  B.),  1057. 

LORD  OF  MANOR. 

Where  an  executor,  with  a  power  of  sale,  has 
been  by  custom  admitted  to  a  copyhold  estate 
until  the  execution  of  the  power,  paying  a  full 
fine  due  to  the  lord  on  such  admissiou,  and  sub- 
sequently becomes  the  purchaser  of  the  estate 
under  the  powers  of  the  will,  he  is  not  entitled  to 
surrender  it  to  the  use  of  a  mortgagee  without 
being  admitted  as  appointee.  Regina  v.  Cot' 
belt  (Q.  B.),  543. 

MALICIOUS  TRESPASS  ACT. 
See  Assault, 

MANDAMUS. 

Bee  County  Court,  5. ;  Lord  of  Manor  ;  Railway 

Company  i   Writ  of  Mandamus, 
yrhen  peremptory  Mandamus  not  awarded.     See 

Highways. 

The  Railways  Clauses    Consolidation  Act, 


1845,  s.  46.,  gives  an  option  to  a  railway  com- 
pany, where  a  railway  crosses  a  turnpike  road 
or  public  highway,  either  to  carry  such  road 
over  the  railway,  or  the  railway  over  such  road, 
by  means  of  a  bridge  of  the  height  and  width, 
and  with  the  ascent  or  descent,  by  that  Act  or 
the  special  Act  in  that  behalf  provided.  Regina 
(on  the  prosecution  of  Edwards)  v.  The  South 
Eastern  Railway  Company  (H.  of  L.),  932. 

The  Court  of  Queen's  Bench,  on  the  appli- 
cation of  the  prosecutor,  had  granted  a  maa- 
damvs,  directing  the  South  Eastern  Railway 
Company  to  carry  a  public  highway  over  their 
railway  by  means  of  a  bridge  at  a  particular 
place. 

Held,  (afiirming  the  decision  of  the  Ex- 
chequer Chamber,  which  Court  had  stayed  the 
judgment  on  the  mandamus  of  the  Queen's 
Bench),  that,  as  the  writ  of  mandamus  did  not 
give  the  company  the  option  as  provided  by  the 
Act, 'or  not  stating  a  sufficient  reason  why  the 
option  did  not  exist,  or  become  incapable  of 
beinf^  performed,  such  writ  of  mandamus  was 
bad  m  law.    lb. 

A  defect  in  a  mandamus  is  not  cured  by  a 
traverse  and  subsequent  proceedings.    lb, 

MAPS  AND  PLANS. 
See  Practice^  3. 

MARINE  INSURANCE 
See  Ship  and  Shipping,  5. 

1.  A  policy  of  marine  insurance  is  effected  by 
B.  on  goods  from  Havannah  to  a  market  in 
Europe.  Part  of  the  premiums  was  to  be  re- 
turned if  the  risk  ended  at  certain  places  named 
in  the  policy.  B.,  before  bankruptcy,  sold  the 
goods  and  assigned  the  policy  to  F.,  and  after- 
wards became  bankrupt. — Held,  that  there  were 
two  separate  and  distinct  causes  of  action 
arising  out  of  the  same  contract ;  and  that,  in 
an  action  for  an  average  loss  on  the  voyage, 
the  bankrupt  might  sue  as  trustee  for  the  ven- 
dee of  the  goods,  and  the  action  might  be  sepa- 
rate from  that  for  the  return  of  premiums. 
Boddington  v.  Castetti  (Exch.  Ch.),  281. 

2.  A  policy  of  assurance  on  advances  for  the 
transport  of  Coolies  from  China  to  Peru,  for 
their  outfit  and  provisions,  to  be  paid  on  the 
arrival  of  the  Coolies,  insured  against  loss  "  by 
pirates,  roverSi  thieves,"  &c.  in  the  usual  form. 

The  declaration  on  this  policy  averred  a  total 
loss  by  the  Coolies  piratically  and  feloniously 
murdering  the  captam  and  part  of  the  crew, 
and  seizing  and  carrying  away  the  ship  and  the 
rest  of  the  crew. 

Pleas:  1.  That  after  the  murder  the  Coolies 
refused  to  proceed  on  the  voyage,  and  landed'at 
the  nearest  land ;  that  the  vessel  was  fit  to  pro- 
ceed on  the  voyage,  and  the  rest  of  the  crew 
were  sufficient  to  navigate  her  to  her  destina- 
tion, and  were  ready  and  willing  to  carry  the 
Coolies  there  if  they  would  have  gone ;  but  that 
they  refused;  and  that  by  reason  of  such  re- 
fusal, and  for  no  other  cause,  the  transport  was 
not  completed.  2.  As  to  the  taking  of  the 
vessel,  that  the  Coolies  were  unwilling  to  go, 
that  they  murdered,  &c.  for  the  purpose  of 
being  landed  and  from  being  carried  on  the 
voyage,  which  was  the  supposed  piratical,  &c. 
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Hdi,  that  the  pleas  were  no  axwirer  to  (he 
action.    JVa^lor  y.  PaJtmer  (£xch.X  ^^^* 

3.  A  policy  of  inforanoe  on  *'  tibe  good  ship 
*  Suaan ' "  was  to  continne  from  the  S5th  Sep* 
tember,  1843,  to  the  24th  September,  1844^  both 
days  included.  Where  the  ship  aetoall  j  was  at 
the  time  of  effecting  the  policy  did  not  yery 
distinctly  appear.  The  ship  was  kist  before  the 
expiration  of  the  policy. — Udd  (feyersing  a  de- 
cision of  the  Court  of  Queen's  Bench),  that  a 
warranty  of  sea-worthineM  was  not  implied  in 
the  pol^y  of  insurance,  there  being  no  con- 
dition on  the  ihce  of  that  contrMt  to  warrant  it 
GUmm  y.  SmaU  (H.  of  L.X  863. 

The  warranty  of  seaworthiness  implied  by 
law  in  a  marine  time  policy,  is  an  understood 
condition  upon  which  the  policy  is  to  attach,  in 
the  first  instance,  and  not  a  continuing  obliga- 
tion cast  upon  the  assured  whilst  the  risk  is 
running.  Therefore,  where,  in  the  case  of  a 
policy  on  a  ship  fttim  the  14th  April  to  Uie  14th 
August,  1849,  the  ship,  at  the  commencement 
of  £e  risk,  down  to  and  at  the  time  of  effecting 
the  policy,  and  thence  until  her  last  yoyage, 
was  seaworthy,  but  departed  from  the  last  place 
of  stopping  in  an  unieaworthy  state,  and  so  re- 
mained until  her  loss,  by  reason  of  her  haying, 
at  the  time  of  that  departure,  and  down  to  the 
time  of  the  loss,  an  incompetent  crew. — Htid^ 
that  in  a  time  policy  there  could  be  no  retro- 
spective warranty  of  seaworthiness,  and  that  the 
crew,  having  been  sufficient  at  the  commence- 
ment of  the  risk,  the  negligence  of  not  engaging 
a  competent  crewmen  her  last  voyage  was  that  of 
the  master,  and  the  consequent  loss  that  of  the 
underwriter.    Jenkins  v.  Heycock  (P.  C),  406. 

MARRIED  WOMAN. 

See  D^tfor  Dividends;  Husband  and  Wife,  1, 3, 

3, 4  *,  Receiving  stolen  Goods, 
Bastard  Child.    See  Poor  Laws,  7. 

MASTER  AND  SERVANT. 
See  Agrtemeni,  2, 

1.  An  agreement  in  consideration  of  3/.  lent, 
and  of  wages  to  be  paid  as  aftermentioned,  to 
work  as  a  tin  plate  worker  for  twelve  months, 
and  until  the  expiration  of  three  months  notice, 
the  workman  not  to  absent  himself  daring  the 
usual  hours  of  work,  and  not  to  work  for  any 
one  else  without  leave  in  writing,  the  mas- 
ters to  pay  weekly  for  the  articles  made  at  their 
usual  workmen's  prices,  deducting  lOt.  per  week 
until  the  loan  of  3/.  should  be  repaid.  — Udd^  to 
contain  an  implied  contract  on  the  part  of  the 
masters  to  provide  reasonable  work,  and  to  be 
a  valid  contract  within  the  4  Geo.  4.  c  34. 
8-  3.  Regina  v.  Wdsh  and  Another,  Justices  of 
Birmingham  (Q.  B.),  319. 

2.  The  mere  neglect  by  a  servant  of  a  duty 
imposed  upon  him  by  statute  in  his  master's 
businebs  will  not  support  an  action  against  the 
master,  where  the  ii^ury  is  not  shown  to  have 
resulted  from  the  servant's  neglect  of  the  duty. 
General  Steam  Navigation  Companif  v.  Morrison 
(C.B.),  103. 

An  Act  of  Parliament  authorized  regulations 
for  any  breach  of  which  the  master  or  other 
person  having  charge  of  any  vessel,   or   the 


owner,  if  it  appeared  ttat  he  vai  in  feah,  vis 
made  liable  to  penalties,  and  o&c  of  these  regs- 
lations  required  that  a  bright  li^  dkoiki  be 
exhibited  at  the  mast  head. 

A  declaration  against  an  owner,  ilttr  Kt^ 
forth  these  facta,  alleged  that  the  ^eksb^'i 
servants  in  char^  of  the  veael  v^eeitt  v> 
exhibit  the  light  at  the  mast-head ;  tad  da!  & 
plaintiff's  venel,  through  the  cardoaeai  t^ 
neglect  of  the  defendant's  servants  is  da  ex- 
hibiting such  light,  ran  foal  of  the  ddadat'i 
vesseL — Held  bad  on  demoner,  ss  not  disdes- 
ing  any  injury  ariaing  from  the  neglifeoee  of 
the  defendant's  serrants,  nor  any  brneliaf  dar 
on  his  part  for  which  he  would  be  lialife  arir 
or  criminally.    /A 

MASTEB  OF  SHIP. 
Authority  of.    See  Sikip  amd  Skippiaff^tl. 

MEMORIAL. 
See  Atuutity, 

MERCANTILE  USAGE 

See  Bia  of  Exchange,  8. 

METROPOLITAN  SEWEBS  ACT. 

The  power  conferred  by  the  69di  sect  of  A« 
11  &  IS  Vict  c.  112.,  the  MetropoUtin  Sevm 
Act,  to  ascertain  by  arbitration  the  amoaat^f 
compensation  to  be  paid  to  any  person  vhobs 
sustained  damage  from  the  execntioii  of  tb 
powers  of  the  Act,  only  extends  to  esses  vhen 
the  amount  of  such  compensation  is  in  ^s^t 
and  not  to  a  case  of  disputed  liahUitr  to  p&f 
such  compensation.  Regina  y.  77le  Mdrtfu- 
tan  CommissUmers  of  Sewers  (Q.  B.),  46. 

MINERALS. 

Sevenmoe  from  Surface.     See  Trespass. 

MISDEMEANOUR. 

A.  is  indicted  for  a  misdemeanoor,  for  ru~ 
glecting  to  supply  her  infant  childres  v>'i 
necessary  food  and  clothing,  t>ut  no  aetdal  a- 
jury  is  proved  to  have  been  sustained. —^o^ 
the  averment  of  actual  ii^ury  must  be  provcda:^ 
is  material.  SemJbie,  the  injury  sustained  cs^ 
show  actual  injury  to  the  health  of  the  fatty 
to  be  sufficient  evidence  to  support  the  v^ 
ment    Regina  v.  PhilpoU  (C  C  R),  $9. 

MISDESCRIPTION. 

Of  Name  of  Burgess  in  Rate  Book.    Scl^  U&k^ 
pal  Corporation,  2. 

Of  Property.    See  Auctioneer. 

MONEY  CLUB. 
Advances  by.    See  Principal  andSur^, 
MONEY  HAD  AND  RECEIVED. 

1.  Plaintiff  searched  the  parish  refsie> 
took  extracts  of  burials  and  baptisms,  and  ^ 
quired  the  charge  of  the  parish  cleik,'yhos»' 
it  was  at  the  rate  of  Is,  for  each  search,  s^ 
the  forther  sum  of  %s.  6dl  for  each  exir^- 
Plaintiff  paid  the  amount,  and  subseque^^ 
demanded  back  the  excess  above  the  charge -' 
searches. 

Held,  that  the  prc^r  charge  was  U  bb- 
6  &  7  Will.  4.  c.  86.  s.  3d.;  that  the  pajoies^ 


MORTGAGOR  AND  MORTGAGEE. 

the  exeeBs  was  inTolaiitary,  and  could  be  re- 
corered  in  an  action ;  and  that  the  parish  clerk 
^vras  the  party  liable  to  be  nied.  Steele  y.  WU- 
liame  (Exch.),  258. 

2.  Defendant  retaining  money  he  had  re- 
oeiTod  as  the  agent  of  the  plaintiffii,  though  he 
had  a  claim  against  their  principals,  and  had 
made  an  arrangement  with  tbem  to  refund  it  if 
the  plaintifis  were  not  coyered  in  dieir  ad- 
Tances,  or  were  called  on  to  repay  iU^HeH 
upon  the  principals*  calling  for  the  money,  tbat 
the  defendant  was  liable  to  plaintilb  in  money 
Imd  and  received  ;  and  held,  also,  that  the 
assent  of  the  plainti£b\prineipals  to  his  appro- 
priation of  it  in  payment  of  his  claim  against 
them,  would  be  no  detienoe  without  an  agree- 
ment  between  them  and  the  plaintiffs,  discharg- 
ing the  latter.  Enthoven  y.  Hammond  (C.B.),  32. 

MOBTGAGOR  AND  MORTGAGEE. 

1.  Owner  of  one  undiyided  moiety,  and 
mortgagor  and  mortgagee  of  the  other,  joining 
in  a  demise,  the  coyenants  being  with  all  three 
<  though  the  reddendum  was  general  and  in- 
definite)— Held  entitled  to  sue  the  assignees  (in 
bankruptcy)  of  the  lessee  for  the  rent.  Magntw 
▼.  Eduxurde  (C.  B.).  141 . 

2.  A  mortgagor  in  possession  has,  by  pre- 
sumption of  law,  an  implied  authority  from  the 
mortgagee  to  distrain  for  rent  reserved  on  a 
lease  created  prior  to  the  mortgage.  The  notice 
of  distress  was  in  the  name  of  the  mortgagor. 

Heldf  that  he  could  avow  in  the  name  of  tiie 
mortgagee.     Trent  y.  Hunt  (Exch.),  762. 

MUNICIPAL  CORPORATION 

1.  Where,  In  the  election  of  atown>councillor, 
certain  yoters  had  voted  in  the  names  in  which 
they  had  been  wrongly  described  in  the  bur- 
gess list  by  mistake,  —  Held,  that  their  yotes 
-were  good  votes.  Regina  y.  Thwaitee  (Q.  R),  67. 

Where  certain  yoters,  at  the  time  of  their 
polling  in  favour  of  a  candidate  for  the  office 
of  town-councillor,  receiyed  tickets  for  refresh- 
ments, and  for  small  sums  of  money,  —  Held, 
that  this  was  eyidence  for  the  consideration  of 
a  jury  of  there  being  a  previous  agreement  to 
bribe,  which  would  h&ye  rendered  such  yotes 
bad.     lb, 

2.  O.  B.  G.  had  paid  a  poor's  rate,  but  his 
name  was  described  as  C.  G.  in  the  rate,  ihe 
oyereeer  thinking  that  was  his  real  name. — 
Held,  that  this  description  was  sufficient,  if  it 
appeared  that  he  was  the  party  intended  to  be 
rated  (6  Vict  c.  18.  s.  75.)  Regina  y.  Gregory 
CBailC),  240. 

3.  Under  the  92nd  section  of  the  Municipal 
Corporation  Act,  a  bond  creditor  of  the  old 
corporation  of  Grayesend,  who  recovered  judg- 
ment against  the  new  corporation  after  that 
Act,  was  held  not  entitled  to  extend,  by  elegit, 
a  term  granted  to  the  new  corporation.  The 
creditors  of  the  old  corporations  are  confined 
to  property  possessed  by  the  corporations  before 
the  passing  of  the  Act  Arnold  r.  Ridge  (C. 
B.),  309. 

4.  A  town  clerk  is  not  entitled  to  be  paid  for 
his  time  or  labour  in  making  up  the  register  of 
electors,  and  otherwise  carrying  into  efiect  the 
Act  of  6  Vict  c.  18.  8.  55.,  for.it  provides  only 
for  repayment  of  money  expended  by  hint 
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Regtma  t.  The  Governor,  Deputy  Governor,  As- 
eietaute,  and  Guardiane  of  the  Poor  of  the  Town 
of  Kingston-upon-HuU  (Q.  B.),  337. 

5.  In  the  election  of  town  councillors  of  a 
borough,  the  recording  by  the  defendant  (an 
alderman  and  the  presiding  officer  in  the  elec- 
tion) of  the  yote  of  a  burgess,  who  did  not  vote 
or  deliver  to  the  defendant  any  voting  paper, 
as  required  by  the  32nd  section  of  the  5  &  6 
WilL  4.  c.  76.  (the  Municipal  CJorporation  Act) 
IS  not  a  refusal  or  neglect  by  the  defendant  to 
eondnct  or  declare  the  election,  which  will  sub- 
ject the  defendant  to  a  penalty  under  the  48th 
section  of  the  same  Act  Jeffreys  y.  Higgins 
(Q.  B.),  351. 

MUTUAL  AGENTS. 
See  Debtor  and  Creditor,  2. 

MUl  UAL  DEBTS. 
See  Set-off. 

J  NEGLIGENCE. 

See  Ship  and  Shipping,  I.  3. 

NONFEASANCE. 

Declaration  for,  not  disclosing  Consideration,  or 
the  Undertaking  of  any  Duty.    See  Pleading,  3. 

NON-PAYMENT  OF  COSTS. 
See  Attachment,  2. 

NON-PAYMENT  OF  PURCHASE  MONEY. 
See  BiU  of  Exchange,  3. 

NOTICE  OF  ACTION. 
See  AseaulL 
Of  Chargeability.    See  Poor  Laws,  1. 
Of  Dishonour.    See  Bill  of  Exchange,  2. 

NUISANCE. 
See  Joint  Stoch  Company,  2. 

OATH  OF  ABJURATION. 
See  Parliament, 

OBJECTIONS. 
Particulars  of.    See  Patent,  I,  2. 

OMNIBUS. 
See  Indecent  Exposure* 

ORDER  Of  AFFILIATION. 
See  Bastardy. 

ORDER  OF  BASTARDY. 
See  Poor  Laws,  7. 

ORDER  FOR  COSTS. 
See  Appeal 

OUTLAWRY. 

Appearance  in  Court  after.    See  Practice,  5. 

As  no  actions,  since  the  1  &  2  Vict  c.  110., 
are  bailable,  the  Court  will  set  aside  judgment 
of  outlawry  upon  the  terms  of  the  defendant 
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PARISH  CLERK. 


PATENT. 


enteriBg  a  eommon  appeannce,  and  paying  the 
costs  of  the  oatUwry  and  motion.  Boddau^ttm 
T.  De  Mel/ort  (Exch.),  S56.  ^ 

PARISH  CLERK. 

Overcharges  for  Searches  on  Extracts  of  Bap- 
tisms and  Burials.  See  Momey  had  and  re- 
eeioed^  1. 

PARLIAMENT. 

S.,  heing  a  British-horn  subject,  professing!the 
Jewish  religion,  being  returned  for  the  borough 
of  G.,  votes  in  the  House  of  Commons,  having 
refused  to  take  the  oath  of  adjuration  in  the 
form  prescribed  by  6  Geo.  3.  c  5a.  with  the 
substitution  of  **  Queen  Victoria"  for  **King 
George,"  and  "her"  for  "him"  and  "his." 
He  is  subsequently  sued  for  the  penalty  of  SOOL 
under  1  Gea  1.  st  2.  c.  13.  s.  17.— Heid,  1.  That 
he  is  liable  to  the  penalty.  2.  That  "  the  oath 
of  abjuration"  act  did  not  expire  at  the  death 
of  the  last  sovereign  of  the  name  of  "  George," 
but  is  still  in  full  force.  3.  That  the  words 
"  upon  the  true  £uth  of  a  Christian**  are  an  es- 
sential part  and  parcel  of  the  oath  to  be  sworn 
to,  and  cannot  be  taken  unless  the  party  can  say 
he  will  do  so  "  on  the  true  faith  of  a  Christian.^ 
SakmoKM  v.  MiUer  (Ezeh.  Ch.),  S45. 

PAROL  CONTRACT. 
Liability  under.     See  Joint  Stock  Compamy^  3. 

PAROL  DEMISE 
See  Landlord  and  Tenant^  5. 

PARTICULARS. 
Of  Oljections.    See  Patent,  1,  2. 

PARTNERSHIP. 

1.  By  statute  39  &  40  Geo.  3.  c.  99.  s.  23.,  it 
IS  provided  that  for  the  better  manifesting  by 
whom  the  trade  or  basiness  of  a  pawnbroker 
shall  hereafter  be  carried  on,  be  it  enacted  that 
from  and  after  the  commencement  of  this  Act, 
all  and  every  person  and  persons  who  shall 
follow  or  carry  on  the  trade  or  business  of  a 
pawnbroker,  shall  cause  to  be  painted  or  writ- 
ten in  large  legible  characters  over  the  door 
of  each  shop  or  other  place  by  him,  her,  or 
them  respectively  made  use  of  for  carrying  on 
that  trade  or  business,  the  Christian  and  sur- 
name or  names  of  the  person  or  persons  so 
carrying  on  the  said  trade  or  business,  and  the 
word  "  pawnbroker**  or  "  pawnbrokers,'*  as  the 
case  may  be,  following  the  same,  upon  pain  of 
forfeiting  ten  pounds  for  every  shop,  &c.  A 
verbal  agreement  for  a  partnership  as  pawn- 
brokers was  entered  into  between  A.  and  B,, 
and  they  carried  on  the  same  for  four  years,  but 
the  name  of  B.  was  not  painted  or  written  over  the 
door  of  the  place  where  the  business  was  car^ 
ried  on»  whereby  no  legal  partnership  was  con- 
stituted. On  an  action  by  B.  against  third 
parties  to  set  aside  certain  deeds  by  which  his 
interest  in  the  partnership  property  had  been 
effected,  the  Jud/yc  directed  the  jury  that  it  was 
a  fkct  for  the  decision  of  the  jury  whether 
under  the  circumstances,  there  was  a  partner-' 
ship  or  not.  To  this  direction  a  bill  of  excep- 
tions was  tendered  by  the  defendants,  that  the 


Judge  ought  to  haTe  charged  the  jvy  oo  tb 
fiicts  proved,  that  there  was  no  lavM  psziK; 
ship  between  A.  and  B.  in  the  honMssof  p»vi 
broken,  and  which  exceptkMis  the  Gout  brk^ 
allowed.— Ae&i  on  appeal,  reveniag  tbe  deci 
■ion  of  the  Court  below,  that  the  dinctMn  a 
the  Judge  to  the  jury  was  ridiL  Fnmy 
jy»ff(H.  ofL.).7. 

2.  A  trade  protection  aodety,  for  ssppljisj 
members  with  lists  of  bankrupts  and  oiWrpa 
ions,  consisted  of  members  paying  sn  una 
sum  payable  in  advance,  and  was  nsBSftd  b; 
a  committee  of  members.  By  one  of  the  roLe 
.  the  committee  had  the  power  of  appoiotiag  a» 
dismissing  the  printer,  who  was  to  be  s  mcsibti 
of  the  society,  and  had  the  care  of  defitvisi 
the  expenses,  and  applying  and  dispnsiagcf-ii 
funds  of  the  society. 

HM,  that  the  printer  ooold  recover  the  irta 
ci  goods  fumishol  by  him  for  the  sodetj  free 
a  committeeman  who  had  oidcfed  them,  as  t& 
rules  created  no  partnership,  and  the  pric^! 
was  not  hound  to  look  to  the  funds  of  tbc  k- 
ciety  for  payment.  Caldecoii  v.  Gnfik  ^ 
Xoi0e(Exch.X715. 

PATENT. 

Assignment  of  License  ot     See  Fteadrng,  9. 

1.  In  an  action  for  the  infringement  of  3 
patent,  particulars  of  objections  deiirenii  ^r. 
defendant's  pleas,  stating  that  the  ioventifs  bi 
been  used  at  various  places,  and,  amoogst  others. 
at  Sheffield,  Birmingbam,  and  London,  is  g*cj 
sufficient  compliance  wiUi  the  41st  sectiis  <^' 
the  15  &  16  Vict  c  83.,  which  reqniw  il- 
place  or  places  at  or  in  which  snd  in  ^li^ 
manner  the  invention  is  sdleged  to  have  bc^ 
naed  to  be  stated  in  such  particulars.  Bii^ 
v.  Fox  (Q.  R),  440. 

2.  Particulars  of  objection  delivered  vi 
defendant's  pleas,  under  the  15  &  16  \1ct  c^si 
s.  41.,  stated  that  the  defendant  would  rr]TS| 
the  trial  on  the  objection  that  the  in  reotioa  *a 
not  new,  but  had  been  used  by  plaintiff  hiv^' 
by  A.  B.  C  and  D.,  and  by  candle-oa&si 
generally  in  London  and  its  vicinity/— i^4 
sufficiently  full  to  comply  with  the  above  Ht 
tion.     Palmer  t.  IFo^o/f  (E^chX  44*. 

Semble,  ]ier  Alderson  B..  that  to  support  s» 
notice  of  objection  the  defendant  must  proved 
the  trial  a  user  by  some  one,  at  least, 
persons  named,  or  a  general  user  by 
makers  in  London  and  its  yicinitj* ;  bat 
evidence  of  user  by  one  or  two  persoiis  cx- 
ing  on  business  within  those  limits,  ,'hDt 
named,  would  not  support  the  particnbrs 
objection,    lb. 

S.  Upon  an  issue  denying  the  nordrr  <^' 
patented  invention,  the  plaintiff  is  not  cottekU 
by  the  specification,  but  may  give  other  <4 
dence  as  to  what  the  invention  is.  Bak»^i 
Gray  (Exch).  512. 

In  an  action  £»r  infringing  a  patent,  defcal 
ant  pleaded  only, — 1.  Not  guilty  ;  2.  A  tnr 
that  plaintiff  was  the  inventor ;  sod  3.  -^ 
verse  that  the  invention  was  new.    At  the 
the   plaintiff  put  in  the  specificstian,  vA 
claimed  three  old  things  ;  but  he  proved 
his  own  evidence,  that  the  invention  vfa>c^ 
really  claimed,  and  which  he  thought  he 
described  in  his  specification,  was  the  combtf 


PAWNBROKERS. 


PLEADING. 


1085 


tlon  of  the  three  things. — Hdd^  that  the  spe- 
cification was  evidence  for  the  jury,  hut  not 
condusiTe;  and  that  they  were  warranted  in 
finding  that  the  invention  was  the  comhina- 
tion.    lb, 

PAWNBROKERS. 

See  Partnership,  1. 

A  pawnbroker  who  filU  np  'a  pawn  ticket 
from  the  information  given  by  the  party  pawn- 
ing, complies  with  the  39  &  40  Geo.  3.  c.  99. 
8.  6.,  miless  the  information  given  he  false  to 
his  knowledge. 

If  he  fills  up  the  pawn  ticket  from  informa- 
tion given  on  previous  occasions  by  the  party 
pawning,  and  has  no  reason  to  suppose  any 
alteration  in  the  circumstances  of  that  party, 
he  also  complies  with  the  Act  Attenbortmgh  v. 
London  (Ezch.),  252. 

PAWN-TICKET. 

See  Pawnbrokers, 

PAYMENT  INTO  COURT. 

The  effect  of  payment  into  Court  in  actions 
of  tort,  depends  upon  the  nature  of  the  declara- 
tion. So  far  as  the  declaration  defines  the  cause 
uf  action,  the  plea  admits  it  Thus,  in  an  ac- 
tion for  pound  breach,  if  the  particular  pound 
he  described,  the  plea  will  admit  'a  breach  of 
it ;  if  not,  it  will  only  admit  a  breach  of  some 
pound ;  and  in  either  case  it  will  not  admit  the 
number  or  nature  of  the  goods  rescued ;  and  in 
an  action  for  negligence  m  carrying  the  plain- 
tiff, so  that  by  the  carelessness  of  the  defendant 
the  carriage  was  upset,  and  he  was  injured,  the 
plea  admits  the  negligence  as  descrihed.  Per^  , 
-en  V.  Tke  Monmouth  Railway  Company  CC.B.), 
168. 

PEREMPTORY  MANDAMUS. 

len  not  awarded.     See  Highways, 

PERJURY. 

Indictment  for  peijury  in  giving  fidse  evi- 
tence  as  witnesses  in  an  information  under  the 
Vet  relating  to  malicious  injuries  to  property 
7  &  8  Geo.  4.  c.  SO.  s.  %^,),—Htid^  that  the 
roceedings  under  section  24.  need  not  be  upon 
ath,  and  section  30.  applied  only  to  the  mode 
f  procedure.  Regina  v.  Millard  (C  C  R.), 
0. 

PERSONAL  SERVICE 

See  Attachment,  1. 

PLANS  AND  MAPS. 
See  Practice,  3. 

PLEADING. 

Agreement,  \, ;  Arbitration,  3. ;  Common  Law 
Vocedure  Act;  Contract,  \,\  Joint  Tenants; 
farine  Insurance,  2.  j  Set-off}  Ship  and  Ship" 
\ng,  5. 

ioD  on  Irish  Judgment    See.  Practice,  9. 

biguity  and  Uncertainty,  how  taken  Advan- 
ge  of.     See  Practice,  2. 

torn.     See  Towns  Improvement  Act, 

aed  to  embarrass.    See  Writ  o/Mandamue, 


Jadgroent  in  rem.    See  Prohibition,  2. 

Plea  of  Fraud  to  an  Action  by  Trustee  on  Cove- 
nant by  Husband.     See  Husband  and  Wi/e,  4. 

1.  A  declaration  charging  that  defendant  by 
**  carelessness  in  and  about  galvanizing  certain 
wire  "  spoilt  it,  is  maintained  by  evidence  that 
the  injury  was  caused  by  his  having  exposed  it 
to  heat,  in  order  to  prepare  it  for  the  galvaniz- 
ing process,  though  it  was  necessary  to  do  so, 
and  no  express  evidence  is  given  that  it  was 
done  carelessly.  Coombe  v.  Symons  (C.  B.), 
31. 

2.  The  replication  to  a  plea,  which  set  np 
non-service  of  process  as  an  answer  to  an  ac- 
tion on  a  foreign  judgment,  alleged  that  the 
original  cause  of  action  was  on  a  bill  of  ex- 
change accepted  in  the  country  where  the  judg- 
ment was  recovered,  and  made  payable  at  a 
certain  place  there;  that  by  the  law  of  that 
country,  where  a  bill  is  accepted,  payable  at  a 
particular  place,  such  place  may,  in  all  actions 
relating  to  the  bill,  be  deemed  the  doniicile  of 
the  acceptor  ;  that  by  the  same  law,  in  actions 
on  such  bills,  service  of  process  at  the  domicile 
is  gchd  service  i  and  that  process  was  served  on 
the  defendant  in  the  foreign  action,  according 
to  the  law  of  the  country. — Held,  that  the  aver- 
ment as  to  the  foreign  law  could  not  be  under- 
stood to  relate  to  its  state  at  the  time  of  the  ac- 
ceptance ;  and  that  the  Court  could  not  infer 
that  such  was  the  law  at  that  time.  Vubitante^ 
Pollock,  C.  B.  Meeus  v.  Thellusson  (Exch.) 
157. 

3.  A  declaration  stated  that  the  plaintiff  was 
owner  of  a  horse,  duly  entered  to  run  for  a  race, 
and  which  was  the  winner  of  the  said  race ;  that 
the  defendants  had  accepted  the  office  of  and 
became  stewards  of  the  said  race,  and  agreed 
with  the  owners  of  the  horses  to  perform  their 
duties  as  such  stewards ;  that  it  was  their  duty 
as  such  stewards  to  nominate  a  proper  person 
to  adjudge  which  was  the  winning  horse,  &c. ; 
but  that  through  their  carelessness  and  negli- 
gence in  not  performing  their  duties  as  such 
stewards,  and  not  appointing  a  proper  party  to 
adjudge  the  winners,  &c.,  Uie  plaintiff's  horse 
was  not  adjudged  winner,  and  he  lost  the  stakes. 
^—Held  bad,  on  demurrer,  as  not  disclosinfi:  any 
liabUity  to  the  plaintiff.  Balfe  v.  West  (C.  B.), 
225. 

4.  Action  on  a  bond,  with  a  condition  by 
which  the  plaintiff  was  indemnified  against  all 
debts  then  due  in  respect  of  a  certain  vessel, 
and  also  against  all  suits,  charges,  &c.,  in 
respect  of  the  said  debts,  to  recover  two  sums 
of  7/.  3«.  9dL  and  2/.  5«.  2d,,  for  which  judg- 
ment had  been  recovered  against  the  plain- 
tiff. 

Plea :  Set-off  on  a  bill  of  exchange  for  20/. — 
Held,  on  demurrer,  a  bad  plea,  as  the  action 
was  for  unliquidated  damages.  Attwocl  t.  Att- 
wooliQ.  B.),  242. 

5.  A  plea  to  a  declaration  against  one  maker 
of  a  joint  and  several  promissory  note,  that  it 
was  made  by  the  defendant  as  surety  for  the 
joint  maker,  witb<mt  value,  *'all  which  was 
well  known  to  the  plaintiff ;"  and  that  after 
the  note  became  due,  the  plaintiffs  agreed  to 
give,  and  gave  time  to  the  principal,  without 
die  consent  or  license  of  the  defendant,  is  bad» 
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there  being  nolhiiig  to  show  that  the  note  waft 
delivered  hj  the  defendant  to  the  pUintifis  as 
surety  only,  or  was  received  by  the  plaintiffs 
on  those  terms  Afoa/cy.  P.  O.  y.  Bojfcoi  (Q.B.), 
S7S. 

6.  The  Lunatic  Asyluns  Ad  (8  &  9  Vict 
c  1S6.)  empowers  a  conunittee  of  Tisiting 
justices  (to  sue  and  be  sued  by  the  clerk)  to 
procore,  examine,  and  determine  upon  con- 
tracts and  plans  for,  and  to  contract  for  the 
erection  of^  asylums.  They  are  directed  to 
submit  to  Quarter  Sessions  such  plans  and  con- 
tracts as  are  agreed  upon,  and  which,  if  the 
Quarter  Sessions  approve,  are  to  be  submitted 
to  the  commissioners  in  lunacy,  and  subse- 
quently to  the  Secretary  of  State,  but  are  not 
to  be  carried  into  execution  without  his  con- 
sent ;  and  the  Justices  are  authorised  to  levy 
rates  for  the  purposes  of  the  Act 

In  an  action  against  the  clerk,  the  declara- 
tion alleged  an  agreement  between  the  com- 
mittee and  the  plaintiff,  by  which«  in  considera- 
tion that  he  would  render  his  services  in 
examining  the  site  of  a  proposed  asylum,  and 
preparing  the  requisite  probationary  drawings 
for  the  approval  of  the  committee,  Imd  all 
other  drawmgs  or  documents  reqmred  to  be 
submitted  to  the  commissioners,  &e^  and  would 
subsequently  prepare  the  working  drawings  and 
estimates  for  an  asylum,  the  committee  would 
pay  him  a  certain  sum. 

Averments  that  the  plaintiff  did  render  his 
services,  &c.,  and  did  prepare  the  requisite 
probationary  drawings  for  the  approval  of  the 
committee,  and  hath  always  been  ready  and 
willing  to  prepare  all  other  drawmgs  and  docu- 
ments required,  &c.  Breach,  that  the  com- 
mittee would  not  suffer  him  to  proceed  to  com- 
plete the  agreement  and  prevented  him  from 
so  doing,  and  discharged  him  from  any  Airther 
performance  of  it  whereby,  &c  Pleas  1.  Non- 
assumpsit  2.  That  the  plaintiff  did  not  prepare 
the  requisite  probationary  drawings.  3.  That 
he  did  not  prepare  the  working  drawings. 
4.  That  within  a  reasonable  time  he  did  not 
prepare  the  requisite  probationary  drawings  for 
the  approval  of  the  committee.  5.  That  a 
reasonable  time  had  elapsed  within  which  he 
prepared  certain  drawings  for  their  approval, 
but  they  were  not  approved  by  the  committee, 
and,  on  the  contrary,  were  disapproved  and 
rejected ;  and  that  save  as  aforesaid,  he  pre- 
pared no  drawings  for  their  approval. 

Held,  1.  (on  demurrer).  That  the  third  plea 
was  bad. 

At  the  trial,  a  resolution  of  the  committee  was 
proved  to  have  been  cemmunicated  to  the 
plaintiff,  by  which  they  agreed  that  he  should 
be  paid  the  sum  stated  for  his  services  in 
examining  the  site,  &c.,  and  preparing  plans, 
&C.,  as  fldleged  in  the  declaration.  It  was 
proved,  also,  that  he  prepared  certain  plans, 
which  they  rejected,  refusing  to  let  him  pro- 
ceed further.  The  verdict  passed  for  the 
plaintiff. 

On  a  rule  to  enter  the  verdict  for  the  de- 
fendant on  the  first  second,  and  fifth  pleas. 

Held,  2.  That  there  was  a  variance  in  the 
proof  of  the  promise  as  pleaded,  in  which, 
however  (the  point  not  having  been  taken  at 
the  trial)  the  Court  permitted  an  amendment, 


"  that  the  phiinliff'  should  be  paid  mder  cd 
according  to  the  itatme.** 

Held,  3.  That  <n>  the  second  plea,  tlie  nr- 
diet  must  be  entered  for  the  plaintiir,  tk  lam 
**  probationary  drawings  '*  meaning  dravias  'j> 
be  approved  of  by  the  committee. 

Had,  4.  That,  on  the  fifUi  pies,  the  xeck: 
must  be  entered  for  the  defendant 

Held,  5.  On  the  motion  for  jodoKot,  %si 
obetamte  veredicto,  on  the  fifth  pks,  tbt  (be 
plea  was  good. 

HeU,  6.  That  the  contact  beiag  eodn,  tbe 
plaintiff  could  not  recover  on  tte  efxmi 
counts. 

Sembk,  the  dedaraiion  was  lad,  for  sjt 
alleging  that  tbe  drawings  were  sp{ffo?ed  flfh 
die  committee. 

Quare,  Whether  the  committee  eooU  bv> 
made  a  contract  binding  the  coootj  to  par  i'^ 
plans  they  did  •not  approve  of;  or  vb^. 
assuming  that  they  could,  their  breseb  nf  r. 
would  be  an  act  for  which  the  coontj  «odd  be 
liable  ;  or  whether,  supposing  ^  phistiff  bl 
any  right  of  action  against  the  deik,  as  rep- 
senting  the  county,  he  could  enforce  h  ^ 
action,  prooee^ng  upon  the  jodgraat  bj  an- 
damMs;  or  whether  the  only  rnaedT  vookbe 
mandamus  t    Moffat  ▼.  JHdaim  (C&X  m 

7.  In  an  action  for  calls,  a  pies  thfi  i- 
action  was  on  contracts  without  apedaitr.  r.. 
that  the  causes  of  action  did  not  tocne  ^:ii 
six  years.  —  HMt    issuable;  hot  sfiervr^'^ 
held  bad  on  demurrer. 

Quote,  Whether  a  plea  that  tbe  sliira  vr^ 
forfeited,  and  that  the  company  had  reccitfi 
sufficient  thereupon  to  pay  the  calls  if  issa'  e 
Cork  and  Bandon  iZaihooy  Can^amf  f .  G^^ 
(C.  B.),  345. 

8.  Where  property  was  sold  for  the  illepJ 
purpose  of  being  put  up  to  lottery,  icd  s  i-r. 
of  covenant  afterwards  given  to  secore  a  psr.e 
the  price,  —  Held,  that  the  deed  wu  not  t  <. 
if  not  part  of  the  illegal  bargain ;  and  (kit  -i; 
plea  setting  up  the  illegality  of  the  coDsid'~- 
tion  for  the  deed  without  showing  it  to  be  par  -i 
the  illegal  contract  was  bad.  Filter  t.  Brd*! 
(Q  B.),  603, 

The  affidavit  in  support  of  an  applicattc^  ^ 
leave  to  enter  a  suggestion  of  omitted  trs 
under  section  143.  of  the  CTommoo  Lav  fr- 
cedore  Act,  1852,  must  make  out  acktrs:^ 
satisfactory  case.  An  affidavit  upon  i&^^^ 
tion  and  belief  that  the  facts  soggested  are  tr^ 
in  substance  and  in  fact  —  Held,  not  Foici'^- 

Such  an  application  need  not  be  made  oa  tl: 
day  judgment  is  given.    lb, 

9.  Declaration  on  indenture,  recitiog  tBa!  i 
patentee  had  granted  a  license  to  C  P.  acd  L' 
assigns,  **  yielding  and  paying  "  to  the  pate^^- 
a  royalty,  at  so  much  per  ton,  on  all  tS" 
made  by  0.  P.  and  his  assigns,  in  parsoaKr  r. 
the  said  license,  such  royalty  to  be  paid  a:  ^- 
tain  times ;  covenant  by  C.  P.  that  he  aad  h 
assigns  would  render  an  account  to  the  patsac 
at  certain  times  of  the  weight  of  tab£$ '' 
made  and  sold  by  iiimself  and  as6^^  ia  p 
soance  of  the  said  license,  and  would  aftervin- 
pay  such  snms  as,  on  the  face  of  the  anvc^ 
should  be  payable  in  respect  of  the  said  roj^' 
Declaration  disclosed  that  the  license  had  ^' 
assigned  to  plaintiff  and  by  him  to  cotais  r>' 
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tons  in  trntt  for  defendants,  who  corensnted 
vith  the  plaintiff  to  perform  the  said  coyenants 
and  pay  die  royalty,  and  indemnify  the  plaintiff 
in  respect  thereto.  Averment,  that  the  de- 
fendants made  and  sold  great  quantities  of  tabes, 
Id  porsoance  of  the  license,  in  respect  of  which 
certain  sams  became  due  to  the  patentee  by 
way  of  royalty,  yet  defendants  had  not  paid  the 
same,  nor  rendered  any  account  thereof. — Held, 
on  demurrer,  1.  That  the  covenants  were  dis- 
tinct. 3.  That  the  patentee  conld  claim  the 
royalty,  though  he  received  no  accounts.  3. 
That  the  declaration  sufficiently  disclosed  that 
the  defendants  were  "  assigns "  within  the 
meaning  of  the  covenant  4.  That  the  breaches 
were  well  assigned,  and,  therefore,  that  the  de- 
claration was  good.  Bower  y.  Hodgea  (C.  B.)» 
807. 

Semble,  that  in  an  action  for  infringement  of 
the  patent,  the  proper  plea  by  the  defendants 
would  be  leave  and  license  from  the  plaintiff. 
Jb, 

Semble  also*  that  there  can,  properly  speaking, 
be  no  legal  assignment  of  a  p«tent-license.    Jb. 

10.  To  a  declaration  apon  a  covenant  to  pay 
a  suni,  in  the  event  of  another  person  not  pay- 
ing it,  and  notice  being  given,  satisfaction  and 
discharge  before  breach  by  delivery  of  goods, 
&c.,  is  a  bod  plea.  Spence  v.  Heciey  (Exch.), 
857. 

POLICY  OF  INSURANCE. 

See  Fire  Insurance. 

POOR  LAWS. 

1.  An  appeal  does  not  lie  against  an  order  of 
removal  until  service  of  a  notice  of  charge- 
ability  and  statement  of  grounds  of  removal ; 
and  the  non-service  of  such  notice  and  state- 
ment is  no  ground  of  appeal  against  the  order. 
(Regina  v.  Brixhaau  8  A.  &  E.  375.,  overruled.) 
The  Queen  v.  The  Recorder  of  Shrewebury^Q.  B.), 
49. 

2.  A  man  who  leaves  the  parish  in  which  his 
family  reside,  for  a  temporary  purpose,  in- 
tending to  return,  does  not  interrupt  bis  resi- 
dence so  as  to  be  removable  thence;  but  the 
remaining  in  another  parish  under  a  contract 
for  service,  indefinite  as  to  time,  is  a  permanent 
purpose,  and  does  interrupt  the  former  residence. 
The  Queen  v.  The  Jnhabitanta  of  Siapleton 
CO.  B.),  84. 

3.  An  occupation  of  a  tenement  commencing 
at  noon  on  the  first,  and  ending  at  four  o*clock 
in  the  afternoon  of  the  last  da^  of  the  year,  is 
a  sufficient  occupation  to  gain  a  settlement 
under  I  Will.  4.  c  18.  The  Queen  v.  The  In- 
hnbitanU  of  St,  Mary's,  Warwick  (Q.  B.),  192. 

A  receipt  given  by  a  deceased  clerk  to  a 
collector  of  poor's  rates,  is  admissible  evidence 
jf  the  payment  of  the  rates.    lb, 

4.  An  unemancipated  child  is  removable  from 
I  parish  from  which  its  parent  is  removable, 
lotwithstanding  its  having  resided  therein  for 
Ive  3' ears ;  and  the  maintenance  of  an  insane 
;hild,  removed  under  such  circumstances,  to  a 
unatic  asylum,  is  chargeable* to  the  place  of  its 
(cttlement,  and  not  to  the  union  in  which  it 
lad  so  resided  under  12  &.  13  Vict  c  103.  The 
Queen  v.  The  Inhabitants  cf  St.  Anne*s,  Black' 
'riars  (Q.  B.X  492. 


9.  An  appeal  must  be  made  within  twenty-one 
days  from  the  service  of  an  order  for  the  main- 
tenance of  a  lunatic  upon  the  overseers  of  a 
parish.  (11  &  12  Vict.  c.  31.  s.  9.,  applied  by 
analogy  to  orders  for  maintenance  of  lunatics.) 
Begina  v.  The  Justices  of  Derbyshire  (Bail  C), 
527^ 

6.  The  auditor  of  a  poor  law  union,  appointed 
under  7  &  8  Vict.  c.  101.  s.  32.,  has, power  to 
disallow  a  snm  paid  to  their  clerk  by  the  go- 
vernors of  a  parish,  which  is  managed  under  a 
local  Act  (6  Geo.  4.  c  175.),  although  snch  local 
Act  authorizes  the  appointment  of  an  auditor,  and 
also  authorizes  the  governors  to  appoint  a  clerk^ 
and  to  make  him  such  remuneration  and  allow- 
ances as  they  may  think  fit  Regina  v.  T^frwhitt 
(Q.B.),  551. 

7.  A  married  woman,  who  has  a  bastard 
child,  is  a  single  woman  within  the  meaning  of 

.  the  7  &  8  Vict  c  101.  s.  S. ;  and  an  order  may 
be  made  under  that  statute  for  the  maintenance 
of  soch  child }  nor  will  the  subsequent  cohabit- 
ation of  the  husband  and  wife  invalidate  such 
order.  Regina  v.  Pilkington  and  Another,  Jus- 
tices of  Lancashire  (Q.  B.),  945. 

The  justices,  under  this  statute,  may  exercise 
a  discretion  as  to  enforcing  an  order  of  filiation  \ 
and  if  they  do  exercise  such  a  discretion,  the 
Queen's  Bench  will  not  interfere  with  it    lb, 

POORS  RATE. 

Premises  occupied  as  a  training-school  for 
the  education  of  schoolmasters,  established  and 
supported  by  Government  out  of  the  public 
money,  and  conducted  by  officers  appointed  by 
the  Queen  in  Council,  but  producing  a  revenue 
appliM  towards  defraying  the  expenses  of  the 
establishment  —  Held,  rateable  to  the  relief  of 
the  poor.   Regina  v.  Temple,  clerk  (Q.  B.),  205. 

POUND  BREACH. 

Effect  of  Payment  into  Court  in  Action  for.  See 
Payment  into  Court. 

PRACTICE. 
See  Outlawry. 

1.  A  special  indorsement  on  a  writ  of  sum- 
mons, under  section  25.  of  the  Common  Law 
Procedure  Act,  1852,  is  on  the  same  footing  as 
particulars  of  demand  delivered  with  the  de- 
claration under  the  former  rules,  and  the  de- 
livery of  further  particulars  without  the  autho- 
rity of  the  Court  or  a  Judge,  is  at  most  an 
irregularity,  which  is  waived  by  a  subsequent 
proceeding.    Fremont  v.  Ashley  (Q.  B.),  57. 

2.  The  proper  remedy  for  ambiguous  and 
uncertain  pleading  is  not  demurrer,  but  an 
application  to  a  Judge  at  chambers  ;  and,  at  all 
events,  if  the  pleading  of  the  party  demurring 
has  been  faulty,  and  he  have  not  availed  him- 
self of  that  remedy,  his  demurrer  will  not  be 
entertained.     Schenk  v.  Gvdts  (C.  B.),  115. 

3.  The  Ruleof  UiUry  Term,  1853,  ordering 
that  for  maps  or  plans,  when  used  in  cases 
above  20/.,  the  Master  may  allow  from  1/.  to 
3/.  3*.  is  imperative.  Sherwood  v.  Frend  (Q.  B.), 
186. 

4.  An  order  to  change  the  yenue  will  not  now 
be  made  upon  the  common  affidavit  (see  Rule 
H.  T.,  1853.  pi.  18.x  ^ut  ^^^  circumstances 
should  be  shown  to  the  Court  in  the  first  in- 
stance.   Ramsden  v.  Skipp  (C.  B.),  234. 
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5.  A  prosecutor  iii  scire  faeioB  who  is  oat- 
lawed  after  the  commencement  of  the  proceed- 
ings, cannot  take  anj  step  in  Cdurt  in  the 
scire  facuu  till  his  outlawry  is  reversed.  B»  ▼• 
Loweattd  CUmenia  (Exch.),  251. 

6.  An  aflSdarit  in  sopport  of  an  application 
for  leare  to  enter  a  suggestion  under  ^tion 
143.  of  the  Common  Law  Procedure  Act, 
1858,  must  state  the  fkcts  to  be  suggested  in 
clear  and  unambiguous  terms ;  and  eembUf  the 
fiftcts  should  be  such  as  probably  to  entitle  the 
party  suggesting  them  to  the  judgment  of  the 
Court     ManUy  y.  Boycoty  (Q.  B.).  277. 

7.  Serrice  of  a  writ  of  capias,  under  14  &  15 
Vict,  c  52.  s.  1.,  on  the  debtor,  is  unnecessary, 
if  he  is  not  in  custody  on  the  warrant    Eld  y. 

Vero  (Exch.),  516. 

8.  The  costs  incurred  for  a  contemplated  op* 
position  to  a  petition  to  extend  the  term  in  let* 
ters  patent  will,  on  the  abandonment  of  such 
petition,  be  ordered  erparte.  In  the  matter  of 
Hornby's  Patent^  Exports  Ashton  (P.  C),  519. 

9.  In  an  action  on  a  judgment  of  one  of  the 
superior  courts  in  Ireland,  against  an  incor- 
porated English  company,  the  defendants 
pleaded  that  they  were  not  served  with  any 
process,  and  that  the  plaintiff,  irregularly  and 
behind  their  backs,  entered  an  appearance  for 
them,  and  thereby  obtained  the  judgment, 
when  they  were  out  of  the  jurisdiction.  ^-  Held^ 
a  bad  plea,  as  showing  mere  matter  of  irregu- 
larity, and  not  alleging  that  defendants  had  not 
appeared.  Sheehy  v.  The  Professional  As^ 
surance  Company  (C.  B.),  583. 

The  plaintiff  replied  that  the  Court  in  Ire- 
land, under  the  Irish  Common  Law  Procedure 
Act  (13  Vict  c.  18.  s.  9.),  made  an  order  for 
serring  the  defendants  through  their  agent  in 
Dublin,  and,  also,  by  a  letter  sent  through  the 
post  to  their  office  in  London.  The  defendants 
rejoined  that  this  order  was  obtained  by  falsely 
representing  to  the  Court  that  the  agent  was  an 
agent  within  the  meaning  of  the  Act  (relying 
on  the  8th  section). 

The  pUintiff  surrejoined  that  the  order  was 
obtained  on  an  affidavit  that  the  party  was  the 
agent  of  the  defendants,  and  which  was  true  in 
fact  The  defendants  demurred,  and,  by  leave 
of  a  Judge,  also  traversed  the  surrejoinder,  on 
condition  of  the  demurrer  being  first  argued. 
Semble,  that  the  replication  and  surrejomder 
were  good,  and  that  the  rejoinder  was  bad,  the 
case  being  within  the  9th  section.  The  plaintiff, 
subsequently,  had  a  rule  nisi,  to  set  aside  the 
order,  allowing  the  defendant  to  traverse  as 
well  as  demur,  and  to  strike  out  the  issue  in 
fact  joined  thereon.  Rule  discharged  with 
costs.    lb, 

10.  Although  it  is  more  convenient  thai  the 
application  to  change  the  venue  should  be  made 
before  issue  joined,  either  party ^may  apply  after- 
wards to  by  the  yenue  in  another  county,  if  the 
cause  can  be  more  conyeniently  tried  m  such 
county.  De  Rothschiid  v.  Shilston  (Exch.),  658. 

The  defendant  should  state  all  the  circum- 
stances on  which  he' means  to  rely  as  the  ground 
for  the  change  of  yenue,  but  the  fact  that  the 
cause  of  action  arose  in  ihe  county  to  which  he 
seeks  to  have  the  venue  changed  is  sufficient 
ground,  unless  the  plaintiff  shows  that  the  cause 
may  be  more  conveni  mtly  tried  in  the  county 


in  which  it  was  ori^^nally  laid,  or  otlier  good 
reason  why  the  yenue  should  not  be  cluogei 
lb. 

11.  On  an  application  to  reply  doable  I7 1 
traverse  and  special  replication, — HM,  that  h  is 
sufficient  to  make  an  affidavit  in  general  teTss, 
that  there  is  reasonable  ground  to  trsTene  litt 
plea,  and  that  the  matters  proposed  to  be  r- 
plied  are  true,  and  the  facts  need  not  be  «l 
forth  so  as  to  enable  the  Court,  or  s  Jadge,  to 
determine  upon  the  necessity  for  the  sppb'ca- 
tion,  unless  the  Court  or  Judge  reqiuR  it 
PemuM  v.*  Clarke  (C.  B.),  703. 

I>eclaTation  by  asngnees  on  eoTenant  viib 
the  bankrupt  for  payment  of  mmey.    Yxk 
{inier  alia),  that  on  a  treaty  of  mirriage  be 
tween  the  bankrupt  and  his  wife,  it  vas  agrctd 
that  he  should  covenant  to   pay  to  trosim 
10,000/.  and  interest,  and  assign  tbe  moseys 
mentioned  in  the  declaration  for  secarisg  pay- 
ment of  said  sum ;  and  that  he  entcied  into  s&cb 
covenant,  and  made  such  assignment  and  cfx- 
tracted  the  marriage,  before  his  bsnkniptcT. 
Plaintiff  applied  for  leave  to  reply ;  1st  taking 
issue  on  the  plea,  and  2nd,  alleging  that  tk 
treaty  of  marriage,  the  settlement  ^  sssp- 
ment,  and  the  marriage  were  respectxveh  rs- 
tered  into,  executed,  and  solenmued,  in  par- 
suance  of  a  iraudolent  arrangement  bet^cfi 
the  bankrupt  and  his  wife,  to  defeat  his  crnL  - 
tors,  he  being  at  the  time  in  a  state  of  hoprio^ 
insolvency.     The  application  was  refused  <^ 
the  common  affidavit,  but  allowed  on  an  af  > 
davit  distinctly  denying  the  material  all^ratki* 
of  the  plea, —  alleging  that  the  deeds  had  k.i 
ordered  by  tbe  Court  of  Chancery  to  be  <li 
livered  up  to  be  cancelled, —  and,  affirming  t^ 
troth  of  the  matters  specially  set  forth  in  '1 
replication.    lb. 

PRESUMPTION. 
See  Landlord  and  Tenant^  7. 

PREVIOUS  CONVICTIONS. 

See  Indictment 

* 

PRINCIPAL  AND  AGENT. 
See  Money  had  and  received^  2. 

1.  H.,  an  agent  entrusted  by  A.  B.,  bis  pJ 
cipal,  with  funds  to  arrange  the  affairs  of  A  i 
with  instructions  to  pay  certain  bills  accr^i 
by  C.  D.,  having  been  induced  by  the  frau^ii 
false  representations  of  the  defendant,  to  n 
him  the  amount  of  two  biUs,  wbicl^fae  cc:\  J 
ant  falsely  alleged  were  accepteii  by  C  l*-.i 
Hdd,  that  EL,  the  agent,  might  maint;^^- 
actton  in  his  own  name,  to  recover  hack  i 
money  so  paid.    Hdt  y.  Ely  (Q.  B.)^  42(l 

2.  A  ship's  husband  and  part  o^woer  n.  \ 
country  employs  an  agent  at  Qoebcrc  to  1^  i 
freight.  The  agent  does  so,  makes  it  v^^J 
to  himself  at  Quebec,  and  sets  it  off  afsJH 
debt  due  to  him  by  the  ship's  husband. 

Hdd,  in  an  action  for  the  freigbt  V 
owners  against  the  agent,  that  tbe    3i«^-"  1 
liable,  and  that  he  had  no  right  oLtber  \o  r  I 
the  freight  so  payable,  or  so    to    set 
Walske  v.  Provan  (Exch.),  623. 


PRINCIPAL  AND  SURETY. 


RATEABILITY. 
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PRINCIPAL  AND  SURETY. 

Discharge  bj  Time    gWea  to  Principal.     See 
Pleading,  5. 

Instalmeota  paid  to  a  money  club  are  not 
payments  on  account  of  a  promissory  note 
given  at  the  time  of  the  advance.  Jones  v. 
Grettm  (Bxch.),  666. 

PRIORITY. 
Of  Execntion  of  Conveyances.    See  Eatement. 

PRIVILEGED  COMMUNICATION. 
See  Libel. 

PRIVITY. 
See  Contract,  3. 

PROHIBITION. 

After  Appeal.    See  County  Court,  6 

1.  Prohibition  does  not  lie  to  restrain  the 
Court  of  Admiralty  from  proceeding  on  a  bot- 
tomry suit,  instituted  by  the  obligee  of  a  bot- 
tomry bond  on  ship  and  freight  against  the 
freight  in  the  handa  of  the  chaurtercr,  although 
au  action  has  already  been  commenced  by  the 
shipowner  against  the  charterer  for  the  same 
freight.  Exparte  Place  in  re  Place  r.  Potts 
(Exch),  45. 

2.  To  a  declaration  for  freight  defendants 
pleaded  that  it  had  been  hypothecated  by  the 
master  of  the  ship ;  that  after  the  commence- 
ment of  the  suit,  proceedings  had  been  taken 
under  the  bottomry  bond  in  the  Court  of  Ad- 
miralty, and  that  the  defendant,  in  obedience 
to  a  monition,  had  paid  the  amount  into  that 
Court — Held,  a  good  plea  to  the  further  main- 
tenance of  the  action.  Place  ▼.  Potts  (Exch.), 
679. 

The  declaration  stated,  that  the  defendant  was 
indebted  for  freight,  and  that  the  plaintiff 
claimed  500/. — Held,  bad  in  substance,  because 
it  did  not  state  whether  the  debt  was  of  money 
or  otherwise,  nor  whether  it  was  payable  at  the 
time  of  action  brought    lb, 

PROMISSORY  NOTE. 

dvances  by  Money  Club.    See  Principal  and 

Surety. 

PROVISIONAL  COMMITTEEMEN. 
See  Co- Contractors,  I,  2. 

PUBLICATION. 

See  Libd, 

PUBLIC  HEALTH  ACT. 

e  exemptions  from  rateability  nnder  local 
\  cts,  continued  by  the  88th  section  of  the  Pub- 
ic Health  Act,  1848,  are  exemptions  of  parti- 
cular species  of  property,  and  not  of  property 
fsempt  b^  local  situation.  Regina  (on  prosecu' 
fan  of  Local  Board  of  Health  for  Carlisle)  r. 
rait  (Q.  B.),  907. 

The  General  Board  of  Health  may  proceed 
o  apply  the  Act  to  a  district,  on  the  petition  of 
ne  tenth  of  the  inhabitants  assessed  to  the 
oor*8  rate,  although  there  may  be  a  portion  of 
tse  district  having  no  poor's  rate,  and  the  inha- 
itanta  of  which  are  therefore  not  so  assessed.  lb. 

C.  L. — VOL.  I. 


PUBLIC  PLACE. 
Sec  Indecent  Exposure. 

QUALIFICATION. 
See  Justices  of  the  Peace,  2. 

QUIET  ENJOYMENT. 
See  Landlord  and  Tenant,  5. 

RAILWAY  COMPANY. 

See  Joint  Stock  Company,  3. ;  Mandamus ;  Eail' 
ways  Clauses  Act. 

1.  The  return  to  a  mandamus  to  make  a  line 
of  railway  must  show  clearly  that  the  company 
is  unable  to  make  the  line.  An  allegation  that 
the  powers  for  compulsory  purchase  of  the 
lands  have  expired,  is  not  a  sufficient  excuse 
for  not  obeying  the  writ  The  Queen  y.  The 
Great  Wesiern  Railway  Company  (Q.  B.),  71. 

2.  An  Act  of  Parliament,  authorizing  a  com- 
pany to  make  a  railway  by  permissive  words, 
and  with  the  ordinary  powers  and  provisions 
merely,  does  not  cast  a  duty  on  the  company 
to  make  it  Nor  is  there  any  contract  between 
the  company  and  the  landowners  to  make  the 
line.  Nor  in  such  a  case  does  the  statute  per- 
mitting the  execution  of  the  work,  become  ob- 
ligatory by  a  partial  execution  of  it  The 
judgment  of  the  Court  of  Queen's  Bench  re- 
versed. The  York  and  North  Midland  Railway 
Company  y.  The  Queen  (Exch.  Ch.),  119. 

RAILWAYS  CLAUSES  ACT,  1845. 

The  plaintiffs  and  defendants,  railway  compa- 
nies incorporated  by  Act  of  Parliament  agreed 
that  the  defendants  mi^ht  use  the  railways 
and  works  of  the  plamtiffs  for  twenty- one 
years  for  carrying  coal,  paying  toll  in  manner 
following :  —  When  the  coal  carried  over 
plaintiff's  railways  by  or  for  defendants  to  any 
any  other  railway,  for  transit  south  of  R., 
should  not  amount  to  125,000  tons  in  six 
months,  defendants  should  pay  such  toll  for 
stfch  six  months  as  would,  with  plaintiffs'  net 
profits,  enable  them  to  pay  the  dividends  of 
any  guaranteed  or  preference  stock,  and  3  per 
cent  upon  their  ordinary  stock;  when  the 
quantity  of  coal  exceeded  125,000  and  not 
150,000  tons,  such  toll  as  would  pay  the  divi- 
dends of  the  preference,  &c  stock,  and  3|  per 
cent,  on  the  ordinary  stock ;  when  it  exceeded 
150,000,  and  fell  short  of  175,000,  a  sum  equal 
to  pay  the  like  dividends  or  the  preference,  &c., 
and  3}  per  cent  on  the  ordinary  stock  ;  and  so 
on,  progressirely  up  to  400,000  tons,  when  the 
toll  was  to  be  equal  to  the  payment  of  the  same 
dividends  on  the  preference,  &c.,  and  6  per 
cent  on  the  ordinary  stock.  It  was  abo  agreed 
that  if  any  six -monthly  payment  gave  4^  per 
cent  on  the  ordinary  stock  the  subsequent 
payments  should  not  be  less. 

Held  (per  Parke  B.  and  Piatt  B.,  dubitante 
Pollock  C.  B.,  and  dissentiente  Martin  B.)}  that 
the  contract  was  valid  and  not  void  bs<  ultra 
vires.  South  Yorkshire  Railway  Company  and 
River  Dun  Company  ▼.  7%e  Great  Northern 
Railway  Company  (Kxch.),  758. 

RATEABILITY. 

See  Public  Health  Act. 
4  B 
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BECEIViyO  STOLEN  GOOD& 

B^  the  wife  of  A.,  is  indicted  for  reeeiying 
goods  stolen  by  A.,  knowing  them  to  be  stolen. 
— -/fe/tf,  that  the  wife  under  no  drcumstanoes 
can  be  indicted  for  receiving  what  the  husbuid 
has  stolen.    JUgma  t.  Brooks  (C.  C.  R.),  184. 

RESCISSION  OF  CONTRACT. 
See  Contrady  4. 

RECOGNIZANCE. 

A  recognizance  on  a  writ  of  error  on  a  con- 
viction of  misdemeanour,  that  the  defendant, 
in  case  of  the  affirmance  of  the  judgment,  shall 
surrender  himself  personally  to  be  dealt  with 
as  the  Court  of  Exchequer  Chamber  may 
order,  is  not  a  compliance  with  the  statute 
8  &  9  Vict  0.  68. ;  and  where  a  plaintiff  in 
error,  in  a  criminal  case,  has  been  irregularly 
dischafged  from  prison  without  a  proper  recog- 
nisance having  been  filed  and  certified,  pur- 
suant to  the  statutes,  the  Court  will  order  fresh 
process  to  issue  for  his  apprehension  and  re- 
commitment Dugdak  t.  TTte  Queen  (Q.  B.), 
549. 

RECOMMITMENT. 

See  Becogmizanee* 

RECOVERY  OF  LEGACY. 

See  County  Court,  7. 

RECOVERY  OF  TENEMENTS. 

See  County  Courts  6.  8. 

REGISTRATION  OF  VOTERS  ACT. 
See  Municipal  Corperaiiont  4. 

REHEARING. 
See  County  Court,  5, 

REMOVABILITY.  ' 
See  Poor  Lowe,  4. 

RES  JUDICATA, 
'  See  Contract,  1. 

RIGHT  OF  MORTGAGOR  IN  POSSES- 
SI  ON  TO  DISTRAIN  FOR  MORT- 
GAGEE. 

See  Mortgagor  and  Mortgagee^  2. 

RIGHT  OP  WAY. 

See  Eaeement, 

SERVICE. 
Of  Writ  of  Capias.    See  Practice,  7. 

SET-OFF. 

See  Contract,  I. ;  Debtor  and  Creditor,  1, ;  Plead- 
ing, 4.;  Ship  and  Shipping,  5. 

To  declaration  for  freight  under  a  charter- 
party,  defendant  pleaded  that  plaintiff  entered 
into  the  charter-party  as  master  of  the  ship 
and  as  agent  of  w.  the  owner ;  that  plaintiff 
had  no  interest  in  the  freight,  and  brought  the 
action  solely  as  trustee  for  W.  It  then  stated 
that  W.  was  indebted  to  defendant,  and  that 
defendaot  was  willing  to  set  off,  &c 

Hefd  a  bad  plea :    the  statutes  of  set-off, 
(2Gea2.  c.22.,and  8  Geo.  2.  c.24.)  applying 


SHIP  AND  SHIPPING. 

only  to  ttntoal  legal  debta  between  the  psities. 
leberg  t.  Bowden  (Exch.),  722. 

SHIP  AND  SHIPPING. 
Seelfarme/i 


1.  The  admiralty  regulations  require  sH  ail- 
ing yessels  at  anchor  in  roadsteads  to  ci> 
hibit  a  light,  except  within  barboun,  where 
regulations  for  other  lights  fyt  ships  sreiegillT 
established.  Regulations  for  the  exiubitim  of 
lights  by  steam  yessels  ^ing  down  the  Tfasmes 
are  legally  establisbed  m  the  port  of  Loodoo, 
but  none  have  been  established  for  saHiDg  Tt». 
sels.  —  Held,  that  sailing  Teasela  are  boimd  to 
exhibit  the  light  required  by  die  Adminkj 
rules.  Morriton  ▼.  Genend  Steam  Nacigatm 
Company  (Exch.),  63. 

Semhle,  that  if  a  sailing  tbsscI,  negligendj 
at  anchor  without  a  light,  be  run  dovn  b? 
-  another  ressel,  through  the  sheer  negiigeoce  of 
the  latter  in  not  keeping  a  proper  look  cot,  tht 
owner  of  the  ressel  at  anchor  may  reeov«r, 
notwithstanding  his  own  neglect,    /ft. 

2.  Where  certain  cotton,  whkh  had  been 
delirered  to  the  defendants  to  be  skipped  (m 
board  their  ship,  was,  through  the  negligeoct 
of  the  defendants  and  their  serrants*  oonnmed 
by  fire  whilst  on  board  of  a  lighter,  lor  the 
purpose  of  being  conveyed  on  board  the  ship.— 
Held,  that  the  defendants  were  liable  for  tk 
loss,  and  that  they  were  not  protected  fro^ 
liability  by  the  S6Geo.3.  cl6.  8.4.,  wbiek 
protects  shipowners  fh>m  loas  from  fire  hsp- 
peeing  on  board  their  ships. — JTeAf  abo,  that  t 
lighter  is  not  a  ship  or  Tcssel  within  the  meas* 
ing  of  the  statute  26  Geo.  3.  e.  16.  a.  4v  Jfor^ 
wood  ▼.  PoOok  (Q.  B.),  78. 

3.  A  master  of  a  ressel  baTing  occasSoa  t? 
borrow  money  at  a  foreign  port  Ibr  neeessfy 
repairs  and  disbursements,  in  oonseqneDce  <i 
the  damaged  state   of  the    Tesael,  borrov«c 
money  of  a  merchant  there ;  and  as  a  aecansr 
for  the  loan,  drew  bills  upon  hia  owner,  sai 
also  executed  an  instrument  which  porpactc^ 
to  be  an  hypothecation  of  the  ship^  cax^o,  ard 
freight,  to  take  effect  if  the  bills  wov  not  (faLy 
accepted  and   paid,    expressly   disdainui^  i 
rate  of  maritime  interest  ibr  the  risk,  hot^^ 
money  to  be  reooyeraMe.    whether   the  ship 
arrived  in  safety  or  not.  The  master  took  upoi 
himself  and  his  owner  the  risk  of  the  tot^«: 
but  in  case  the  bills  shonld  be  refvaed  sfccceptastt 
or  dishonoured,  the  ship  was  to  be  sab^ect  «f 
seizure  and  sale,  by  Tirtne  of  process  .**  out  d 
her  Mijesty*s  High  Court  of  Admiraitj,  orss5 
Coort  of  Vice- Admiralty  possessinit  jnrsdt^ 
tion  at  the  port  at  whi^  the  said  vessel  Ksb: 
at  any  time  happen  to  be  lying,  or  to  be«  a«^ 
cording  to  the  maritime  law   and    cnstt^i  cf 
EngUmd."— £feiU;,  that  as,  under  skBilsr  c^^ 
camstances,  the  Court  of  Admiralty  voold  ir 
cline  to  act,  because  it  had  not  jurtadictioD.  aa^ 
as  the  only  interest  the  plaintii&  had  eonycTd 
to  them  by  this  instrument  was  the   right  • ' 
proceeding  in  the  Court  of  Admiralty  the^  \^ 
no  insurable  interest  in  the  sh^     <  Ssbkas  - 
Bragginton,  1   Ves.  443.   overniled.)      Sna> 
Erie  J.,  That  the  master  of  a  ahip  vnaty,  in  c 
of  need,  pledge  tbe  personal  credit  oTtheowr. 
and  hypothecate  the  ship  in  any  manner  he  b- 
choose.  Stainbank  t.  iSAe/ipartl(Exch.Ch.' ;- 
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4.  The  plmintiffi^  merehanto  at  ScajTAa, 
chartered  a  yewel  to  proeeed  to  Salonica,  and 
there  having  loaded  a  cargo  of  lodian  com,  to 
proeeed  to  a  aafe  port  in  the  United  Kingdom. 
The  phiintiffil  aoeordingly  shipped  at  Salooica 
1 180  quarters  of  Indian  corot  and  on  the  22nd 
of  February*  1848,  the  master  signed  a  bill  of 
lading,  making  the  com  deliverable  "  to  order 
of  the  plaintiflBi  or  their  assigns,  he  or  they  pay- 
iag  freight  as  per  charter-party."  The  plaintiffs 
indorsed  the  bill  of  lading,  and  sent  it,  together 
with  the  charter-partyi  to  &  their  London 
agent,  with  orders  to  sell  the  cargo^  and  also 
insare  it,  on  their  account.  B.  insured  the 
carga  (hi  the  1  st  of  May,  1 848,  B.  employed  the 
defendants,  com  fiictors  in  London,  to  sell  the 
cargo,  and  sent  them  the  bill  of  lading  indorsed, 
the  charter-party,  and  policy  of  assurance; 
and  they  adyanced  600^  on  the  cargo.  The 
custom  of  corn-factors  is  to  sell  under  a  del 
credere  commission,  and  when  so  selling,  not  to 
mention  the  purchaser.  On  the  15th  May, 
1848,  the  defendants  sold  the  cargo  to  C.  On 
the  same  day  the  defendants  wrote  to  B  ,  ad- 
vising him  of  the  sale,  but  without  making  any 
mention  of  the  purchaser,  or  of  commission. 
On  the  24th  April,  the  cargo  was  sold  in  Tunis 
Bay,  in  consequence  of  *  its  being  found 
unfit  to  be  carried  further.  C.  became  bank- 
rupt in  March,  1849.  The  plaintiffii  brought 
the  present  action  against  the  defendants  to 
recover  the  price  of  the  cargo,  and  declared 
specially  on  k  del  credere  guarantee. 

Heid  (reversing  the  judgment  of  the  C>>urt 
below  X  Uiat  the  meaning  of  the  contract  was, 
that  the  com  was  in  existence  at  the  time  of  the 
sale,  and  that  the  verdict  should  be  entered  for 
the  defendant,  oH  a  plea  which  alleged  that  it 
had  been  sold  by  the  captain,  on  account  of  the 
plaintiffs,  before  the  sale  by  the  defendants  to 
C.    BoMtU  V.  Cauturim-  (Ezch.  Ch.),  623. 

5.  In  an  action  on  a  valued  policy  of  marine 
insurance,  claiming  for  a.  partial  loss  of  so 
much  per  cent.,  the  defendant  pleaded  an  ad- 
justment and  a  set-off  (for  insurance  premiums) 
equal  to  the  amount  aid^asted.  —  Udd,  on  de- 
murrer, 1st.  That  the  action  was  for  unliqui- 
dated damages.  2nd.  That  the  a4)astment  did 
not  alter  its  nature.  3rd.  That  therefore  the 
aet-off  was  not  admissible,  and  that  the  plea 
was  bad.     LvckU  v.  Buehby  (C  B.),  685. 

6.  Although,  in  general,  when  any  chattel  (as 
a  ship  or  other  vessel)  is  ordered  to  be  made, 
the  property  does  not  vest  in  the  employer  or 
proposed  purchaser  until  it  is  completed,  ap- 
propriated, and  accepted,  there  may  be  a  con- 
tract for  its  purchase  when  it  is  partly  made, 
-which  may  not  only  be  a  contract  for  it  in  its 
present  and  incomplete,  but  also  in  its  future 
and  ftnished  condition;  and  if  it  provide,  in 
such  case,  for  its  completio/i,  while  it  is  a  sale 
of  the  incomplete  chattel,  the  property  in  the 
chattel  wUl  vest  in  the  purchaser  in  its  present 
state ;  the  materials  added  or  appropriated  to  it 
will  also  vest  in  him;  and  when  it  is  com- 
pleted, the  entire  property  will  he  in  him. 
neid  V.  Fairbanka  ((5.  B.),  787. 

If  there  be  a  bill  of  sale  of  a  vessel  in  an  on- 
finished  state,  and  all  materials,  &c.,  as  a  se- 
curity for  past  and  further  advances,  with  a 
contract  on  the  part  of  the  builder  to  pomplete 


it  for  the  purchaser,  and  on  the  part  of  the 
latter  to  pay  the  remainder  of  the  price  by  sti- 
pulated instalments,  the  property  passes  to  the 
purchaser  in  its  present  state,  and,  upon  com- 
pletion, the  whole  vests  in  him.  In  the  case  of 
a  vessel  within  the  Registration  Acts,  the  pro- 
perty mi^ht  be  conveyed  under  such  circum- 
stances,, mdependently  of  the  registry  ;  but  a 
certificate  of  registry  in  the  name  of  a  party  as 
owner,  will  be  of  itself  evidence  of  an  appro- 
priation to  him  by  the  builder ;  and,  if  with  the 
privity  of  such  party,  evidence  of  an  appro- 
priation by  hiuL  A  subsequent  registration  and 
appropriation  by  another,  coupled  with  a  bill  of 
sale  to  him,  accompanied  by  possession,  will  be  a 
conversion.  The  measure  of  damage  in  such  a 
case  will  be  its  value  at  that  time ;  and  if  it  be 
then  incomplete,  the  value  when  complete,  less 
the  cost  of  completion.  Although  special 
damage  is  recoverable  in  trover,  the  plaintiff 
cannot  recover,  with  the  value,  the  amount  of 
earnings  of  the  chattel  after  conversion.    lb. 

The  plaintiffs,  in  1848,  took  an  assignment  to 
them  of  a  vessel  (then  in  an  unfinished  state) 
from  the  builder,  as  a  security  for  past  and 
future  advances  upon  it,  he  contracting  to  com- 
plete it  by  1st  of  May,  1852,  and  they  to  pay  a 
certain  sum  by  instalmeuts  at  successive  stages 
of  its  progress ;  and  the  assignment  included  all 
materials,  &c.  then  provided  or  to  be  provided 
for  the  vessel.  The  builder  had  it  registered 
in  their  names  as  owners.  On  the  29th  of 
March,  1849,  the  builder  assigned  it  to  the  de- 
fendants (still  incomplete),  cancelled  the  regis- 
tration, and  had  it  registered  in  their  names  as 
owners.  They  completed  and  launched  it,  and 
loaded  it  to  this  country,  where  it  was  de- 
manded by  the  plaintiffs,  and  refused.  In  an 
action  of  trover,  pleas,  not  guilty,  and  not  pos- 
sessed,—  Held,  1.  That  the  property  passed  to 
the  plaintiffs  by  the  bill  of  sale  and  the  contract, 
and  was  theirs  at  the  time  of  the  assignment  to 
the  defendants.  2.  That  this  assignment  and 
the  transfer  of  possession  to  them  constituted  a 
conversion.  3.  That  they  were  liable  to  the 
plaintiffs  for  the  full  value  of  the  vessel  when 
completed,  less  the  cost  of  completion.  4. 
That  they  were  not  liable  for  the  earnings  of 
the  vessel  on  the  voyage  home,  although  laid 
as  special  damage.    lb. 

7.  The  owner  of  a  ship  having  made  an  im- 
perfect sale  of  her  (ultimately  rescinded)  to  a 
psrty,  who  appointed  a  captain  with  the  privity 
of  the  vendor,  whose  name,  however,  remained 
on  the  register  as  owner,  and  who  retained  a 
qualified  possession  of  the  vessel  for  the  pur- 
pose of  securing  payment  of  the  purchase- 
money  ;  and  the  captain  having  ordered  goods 
which  were  supplied  and  used  for  the  necessary 
repair  of  the  ship,-'JEfe&/  {dieseniiente  Erie  J.), 
that  it  was  a  question  for  the  Jury  to  find,  under 
all  the  circumstances,  whether  or  not  the  goods 
were  supplied  on  the  credit  of  the  vendor,  the 
registered  owner.   JPros/  v.  Oliver  {(I.  B.),  1003. 

SHIP  REGISTRATION  ACTS. 
See  Ship  and  Shipping,  6. 

SLANDER. 

An  action  lies  for  saying  of  a  man  **  I  will  make 

4n  2   ' 
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him  a  iMmkrapt,"  and  special  damage  not  neoea- 
tary.     Brown  v.  Smiik  (C.  B.X  4. 

SembUf  tbat  where  it  is  necessary,  the  eTi* 
dence  as  to  damage  must  be  confined  strictly 
to  the  damage  laid.    lb. 

SPECIAL  AGREEMENT. 
See  Fire  Insurance. 

SPECIAL  INDORSEMENT. 
See  Practice f  1. 

SPECIFICATION. 

Evidence  of  what  Invention  consists  not  concloded 
by.     See  Patent,  3. 

STATUTE  8  &  9  VICT.  c.  106.  s.  2. 

Entry  for  Condition  broken,  not  assignable  under. 
See  Leuor  and  Leatee^  1  / 

STATUTE  OF  FRAUDS. 

1.  A  defendant  verbally  agreed  with  plaintiflT 
to  buy  bones  of  a  certain  quality,  to  be  sepa- 
rated from  a  heap  in  which  they  were  lying 
with  others,  and  to  be  sent  to  the  wharfinger  of 
defendant  Afterwards  defendant  sent  plaintiff 
a  shipping  note,  addressed  to  the  wharfinger, 
and  directing  him  to  receive  the  bones  and 
ship  them.  The  plaintiff  took  a  quantity  of 
bones  to  the  wharf;  but  defendant,  who  came 
there  soon  after  their  arrivaL  ivAisv^  fc>  accept 
them,  on  the  ground  that  tW^  w«e  mc  s«^  as 
he  had  bsrgained  for,— Z*^"/,  thae  tWre  was  no 
acceptance  of  the  bc«>eK  tv  saiisiy  the  17th  sec- 
lion  of  the  Statute  U  Frauds-  HmtU  v.  Heckt 
(Exch.).506. 

2.  Goods,  ordered  by  parol,  were  shipped  on 
board  a  genewi  ship*  consigned  to  a  carrier, 
named  by  the  vendee,  to  forward  them,  notice 
being  sent  t»  the  vendee  of  the  shipment,  and 
the  bill  of  J***^  ^"»«  *^«>  ««nt  to  the  carriers, 
which  ^»*5  aot  returned,  nor  was  any  step 
taken  to  repudiate  the  bargain,  until  afler  news 
arrived  of  the  loss  of  the  ship  and  goods. — HdtL, 
that  thefe  was  no  sufficient  receipt  and  ac- 
ceptsnce  of  the  goods  to  satisfy  the  Statute  of 
Frauds  in  the  absence  of  a  written  contract, 
juid  that  the  vendees  were  not  liable  for  the 
price  of  them.    Meredith  y.  Meigh{(^K),^%, 

STATUTE  OF  LIMITATIONS. 

See  SiS  of  Exchange,  6.;  Pleading,  7»;  Trespase. 

'  I.  The  owner  of  mortgaged  premises,  by 
deed,  to  which  the  mortgagee  was  not  a  party, 
assigned  the  equity  of  reidemption.  The  deed 
recited  that  the  principal  was  due,  but  that  all 
interest  had  been  paid  up;  and  contained  a 
covenant  by  the  purchaser  to  pay  the  principal 
and  future  mterest,  and  to  indemnify  the  vendor 
if  he  should  not  do  so.  The  mortgage  money 
had  become  payable  long  before  the  assignment 
The  purchaser  subsequently  paid  the  accruing 
interest — Held,  1.  That  the  recital  was  evidence 
against  the  mortgagor  of  payment  by  him  of 
interest,  strictly  so  called,  and  also  of  what 
could  only  be  recovered  as  damages,  to  prevent 
the  operation  of  the  Statute  of  Limitations.  2. 
That  the  subsequent  payments  of  interest  by 
the  purchaser  were  payments  by  the  mortga- 
gor's agent  within  the  3  &  4  WiJl.  4.  c.  42.  s.  5. 
Whether  the  recital  that  the  principal  was 


due,  was  an  acknowledgment  in  writiag  by  tk 
party  liable,  within  the  same  aeedoo,  or  whtike; 
such  aeknowledgmeot  must  not,  for  the  pa- 
poaes  of  the  Statute  of  Liinitatioas,  be  Bade  o 
the  person  entitled,  in  complianoe  with  & 
3  &  4  WilL  4.  c  27.  s.  42.,  gwercL  FenyA  t. 
BriOowe  (Ezch.X  262. 

2.  Where  a  cause  c^  acCioD  actiuas  in  s 
foreign  country  to  a  foreigner  doaiieiM  alimad* 
the  Statutes  of  Limitations  do  not  begin  to  m 
until  the  time  when  he  first  comes  into  this 
country  after  the  cause  ^  action  aecned.  JU- 
fonde  T  Rnddock  (C.  B.),  339. 

To  a  plea  of  the  statnte  of  James  L  tW 
plaintiff  replied  that  be  was  abroad  when  the 
cause  of  action  arose,  and  rccnmed  to  thtt 
country  within  six  years  before  the  eonuBcaee 
ment  of  the  suit  I>efendant  tiaieised  the 
replication,  and  applied  for  leave  to  r^oiB  ^e- 
cially  that  the  plaintiff  was  a  foreigner  domiciki! 
abroad  when  the  cause  of  action  aecned  to 
him ;  and  that  the  causes  of  action  arose  more 
than  six  years  before  suit  Leave  to  plead  tfcii 
was  refused,  and  held,  that  the  travetae  troald 
put  in  issue  tbat  six  years  had  not  elapsed  naee 
the  plaintiff  first  came  into  this  coontiT  after 
the  cause  of  action  arose.  SemUe^  that  a  rr- 
joinder  that  the  'plaintiff  had  reeovcied  jodf- 
ment  upon  the  same  causes  of  action  in  one  of  tke 
superior  courts  of  the  fwdgn  eoontiy.  m^ 
raise  a  distinct  defence  by  way  of  merger;  sad 
held,  that  to  add  this  allegatioa  to  the  fenncr 
rejoinder,  would  render  it  bad  as  embaziann^ 
16. 

3.  In  an  action,  by  executor,  on  a  note  gives 
to  testatrix,  an  entry  made,  by  her  diiectiaB,  rf 
payment  of  interest  on  the  note,  is  adausBb^ 
to  take  the  note  out  of  the  Statute  of  lin:- 
adons.     Bradley  v.  Jonee  (C.  B.X  449. 

4.  Where  an  entry  is  made  upon  land  in  the 
occupation  of  a  tenant  at  will  by  the  owner, 
oauRo  poesidendi,  and  the  occupier  imniediatc^j 
afterwards  resumes  possession  without  the  cre- 
ation of  any  new  tenancy,  a  new  right  d 
entry  arises  to  the  owner,  and  the  tvcBtv  yean 
limited  by  the  2nd  section  of  the  3  &  4  WiflL  4. 
c.  27.,  mnst  be  reckoned  from  the  time  of  sach 
resumption  of  possession.  An  entry  so  made 
by  the  owner,  is  not  within  the  mrantng  o(  the 
10th  section  of  the  statute.  IlandaB  v.  Stnems 
(Q.  B.),  642. 

SUGGESTION. 

Affidavit  for  Leave  to  enter.     See  Praeikt,  6. 
Affidavit  in  support  of  Motion  for  Leave  to  eaier. 

See  Pleading,  8. 

SURFACE. 
Severance  of,  from  Minerals.    See  TVapocs. 

TENANCY  AT  WILL. 

See  Landlord  and  Tenant,  1.;  Statnle  ef  limd'- 

atione^  4. 

THREAT. 
See  AtmnU 

TIME  POLICY. 
See  Marine  Insnrance,  3. 

TITHES, 
The  47  Geo.  3.  (a  local  and  personal  tithe  ^ct) 


9r^ 


TOTAL  LOSS. 

iflcoi^oratta  the  Genenl  Incloeure  Act,  41 
Geo.  3.  c.  109.  a.  18.  [For  the  seetions  of  the 
Ad,  and  eircamstances  under  which  thia  case 
was  decided,  see  the  Judgment] 

Held:^l9t,  that  the  statute  did  not  cast 
upon  the  commissioners,  the  obligation  of 
tuaking  a  eompolsory  commutation  of  all  the 
tithe  in  the  parish. 

HeU:  2.  Although  section  55.  of  the  Act  gave 
theaggrieyed  party  a  right  to  app^  to  the  <£iar. 
ter  Sessions  against  the  award  made  by  the  com- 
missionen  under  the  Act,  yet,  if  it  appeared  from 
the  evidence  that  the  **  MildenhaU  fen  land" 
had  not  been  moluded  in  the  award,  but  com- 
pensation had  only  been  given  for  other  lands, 
the  subject-matter  of  the  award,  such  total 
omission  to  give  any  compensation  in  respect  of 
a  distinct  subject-matter,  vis.,  the  "  MUdaUioU 
/im  land,"*  was  a  grievance,  and  would  render 
the  award  pro  tamto  void,  and  therefore  no  bar 
to  an  action  for  tithes. 

Held:  3.  The  Court,  looking  at  the  general 
words  of  the  statntei  and  the  words  of  the  award, 
were  of  opinion  that,  in  this  case,  the  Judge's  di- 
rection to  the  jur^,  that  the  act  and  award  was 
liual  and  condusive,  was  wrong,  and  that  there 
was  much  eoUlence  to  show,  that  the  commis- 
sionens  had  not  taken  the  fen  Uuui  into  consi- 
deration. 

.6W:.4.  Siopposingtheactandawftidtohave 
extinguished  these  tithes,  then  the  jurisdiction 
given  to  the  asaistant  tithe  commissioner,  by 
6&  7  Will.  4.  c  7K  &  45.,  would  be  restn^njed 
by  section  90.,  which  takes  away  his  jurisdic- 
tion in  the  case  of  '*  lands  and  tenements,  the 
tithes  whereof  shall  have  been  already  com- 
muted or  extinguished  under  any  Act  of  Par- 
liament ;  **  and  in  such  a  case,  his  decision  would 
be  open  to  inquiry  in  the  Superior  Courts,  as 
being  done  coram  turn  judice.  '  [Maule  J.  (fv- 
bitoHte,  at  the  end  of  the  argument] 

Held  r  5.  Twenty  years'  perception  of  tithes 
,  does  not  give  a  tide  or  right  to  them.  The  3  &  4 
Will  4.  c.  37-  cannot  be  applied  to  the  case  of 
tithes,  in  the  same  way  as  it  has  been  held  to 
operate  as  a  parliamentary  conveyance  of  land. 
Bwdmry  v.  Fvdkr  (Ezch.  Ch.),  893. 

TOTAL  LOSS. 

See  Ship  and  Shipping,  4. 

TOWN  CLERK. 
See  Municipal  Corporation,  4. 

TOWNS  IMPROVEMENT  ACT. 

The  town  council  of  the  borough  of  Birming- 
ham are  not  justified,  under  "  ^e  Birmingham 
Improvement  Act,  1851,"  incorporating  the 
10  &  11  Vict  c.  84.,  •*  The  Towns  Improve- 
ment Clauses  Act  1847,'*  in  sweeping  the  mud, 
dirt  earth,  and  rubbish,  &c.  of  the  streets  into 
the  public  sewers  and  drains  of  the  town.  — 
Held  also,  that  if  there  was  a  valid  custom  in 
the  inhabitants,  or  in  the  commissioners  of  pav- 
ing, &c  to  do  so,  before  the  passing  of  **  The 
Birmingham  Improvement  Act  1851,"^  that 
such  custom  was  extinguished  by  the  passing  of 
that  Act  Evans  v.  The  Corporation  of  Bir^ 
mingham  (Q.  B.),  858. 

C.  L. — VOL.  I. 
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TRADE  PROTECTION  SOCIETY. 
See  Partnership,  2. 

TRESPASS. 

Where  a  tenant  in  possession  of  land  without 
reservation  afterwards  takes  a  lease  of  the 
minends  under  it  no  further  fcntnr  is  necessary 
to  give  him  possession  of  the  minerals  under 
such  lease,  and  his  possession  will  enure  to  the 
benefit  of  a  co-lessee;  and  where  such  posses- 
sion has  continued  down  to  a  period  within 
twenty  years  before  action  brought  for  digging 
coals,  such  co-lessee  is  not  barred  by  the  Sta- 
tute of  Limitations,  although  the  mines  have 
not  been  worked  within  twenty  years.  Keuse 
V.  Powdl  (Q.  R),  598.  * 

TROVER. 

See  Ship  and  Shipping,'  6. 

TURNPIKE  ROADS. 

See  Justices  of  the  Peace^  1. ;  Highways. 

TWENTY  YEARS'  PERCEPTION. 
See  Tithes. 

TWENTY  YEARS'  POSSESSION. 
See  StaUUe  of  Limitations,  4. 

UNCERTAINTY  AND  AMBIGUITY. 

In   Pleading,  how  taken    Advantage  of.      Sec 
Practice,  2. 

USAGE  (MERCANTILE). 
See  Bill  of  Exchange,  8. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  3. 

VARIANCE. 
In  Limitations  of  WilL    See  WO,  2. 

VENDOR  AND  PURCHASER. 

Seeulaclibfieer;  Debtor  and  Creditor,  %;  Statute 

of  Frauds,  1,  2. 

A  contract  to  deliver  goods  (iron)  to  purchaser, 
*'  from  time  to  time  as  reqniined,"  does  not  lapse 
at  the  expiration  of  a  reasonable  time  from  the 
date  of  the  contract  The  vendor  must,  to  de- 
termine it,  request  the  purchaser  to  require  the 
iron ;  and  if  the  latter  does  not  do  so  within  a 
reasonable  time  from  such  request,  the  con- 
tract lapses.     Jones  v.  CHbbons  (Ezch.),  461. 

VERDICT. 
See  Debtor  and  Creditor,  1. 

VESTING  ORDER. 
See  Insolvent 

VICTUALLER. 

The  words,  "the  usual  hours  of  afternoon 
divine  service,"  used  in  the  Victualler's  Act 
(St  O.  4.  c.  61.)  do  not  mean  the  hours  of  the 
actual  celebration  of  evening  service.    Begina 

4  C 
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VOTERS. 


V.  Knapp  and  AnoAer,  Juattees  of  Bucking- 
hanuhire  (Q.  &),  443. 

In  a  parish  where  there  is  an  alteraoon  ser- 
vice in  the  workhouse  at  three,  and  an  evening 
service  in  the  church  at  six  o'clock,  the  latter 
is  not  an  afternoon  service  within  the  meaning 
of  the  Act     lb, 

VOTERS. 
See  Municipal  Corporation^  1. 

WAIVER  OF  FORFEITURE 
See  LesmjT  and  Leneey  1. 

WARRANT  OF  ATTORNEY. 

A.,  a  feme  sole,  betbre  marriage,  lends  money 
Co  B.,  her  intended  husband ;  as  security,  'a 
warrant  of  attorney  is  given  to  confess  judg- 
ment for  600^  ;to  A  and  C,  the  defeasance 
stating  the  loan  to  be  in  contemplation  of  mar- 
riage, and  was  to  be  held  by  B.  as  long  as  A. 
or  her  appointee  should  please,  B.  paying  inte- 
rest in  the  meantime.  The  marriage  takes 
place,  and  seventeen  years  after,  executicm  is 
issued  against  B.  R  subsequently  becomes  bank- 
rupt—ITeU^  Ist  That  a  scire  JacioM  was  not  ne- 
cessary to  revive  the  judgment  2ndly.  That  the 
warrant  of  attorney  was  substantially  a  mar- 
riage settlement  for  the  separate  use  of  the  wife, 
and  B.*s  assignees  could  not  have  a  daim 
against  A.  and  0.  for  property  seised  in  execu- 
tion on  the  judgment  DoUingT,Wkite{BailC.), 
91. 

WARRANTY  (IMPLIED). 

See  Marine  Insurance,  3. 

WAY  OF  NECESSITY. 
See  Easement 

WILL. 

1.  Adevtie  of  realty  and  personalty  to  a  grand- 
child, and  in  the  event  of  her  dying  with- 
out having  any  lawful  issue,  realty  and  person- 
alty to  go  to  other  grandchildren.  —  Held,  to 
vest  in  devisee  an  estate  tail.  Cole  v.  Goble 
(C.  B.),  228. 

2.  A  devise  of  estates  to  trustees  to  permit 
A.,  the  testator's  grandson,  to  receive  the  rents, 
&c.,  for  his  natural  life ;  and  after  A.'s  decease, 
that  they  should  stand  seised  to  such  uses  as  A. 
should  appoint ;  and,  in  default  of  such  ap- 
pointment to  the  use  of  all  the  children  of  the 
body  of  A.  lawfully  issuing,  and  their  heirs  for 
ever ;  and  for  default  of  such  issue,  to  the  use 
of  the  testator's  brother  and  sister,  with  a  simi- 
lar devise  of  other  estates  in  fiivour  of  R, 


WRIT  OF  SUMMONS. 

another  grandson  of  the  testator,  to  tlie  ane 
trustees,  with  a  proviso  in  a  sabseqventputnf 
the  will,  **  that  his,  the  testator's,  wiU  and  misd 
was,  that  in  case  either  of  his  said  gnDdsrns 
should  happen  to  die  without  issue  of  their 
bodies  lawfully  begotten,  that  his  saidtnstos 
should  stand  seised  of  Uie  several  estates  d^ 
vised  for  the  benefit  of  such  grandson  so  dyisg, 
upon  the  same  trusts  as  they  should  stand  leised 
of  the  estates  before  devised  for  ihe  benefit  of 
such  survivor." 

A.  married,  and  had  a  daughter,  wbodiedin 
A.'s  lifetime.  —  Hdd,  that  she  took  an etateia 
fee  in  the  lands  devised  in  favour  of  i,  and 
that  such  lands  descended  to  her  hdr,  and  did 
not  go  to  the  other  grandson,  or  the  tesntoi't 
brother  and  sister,  or  their  aasoe.  foifer^. 
Hayes  (Q.  R),  553. 

3.  A  testator  devised  leasehold  propmyto 
his  daughter  for  her  life,  and  after  herdecnse 
among  her  children,  and  in  de&nltof  so^isne 
to  his  son  for  life,  and  after  his  death  to  hs 
children.  The  daughter  died  withoai  bario^ 
had  any  issue.  By  a  codicil,  testator  deelsR<i 
that  he  had,  by  his  will,  •  given  ^be  leu^d< 
to  his  son,  after  the  decade  of  the  daughter,  is 
defiiult  of  her  leaving  lawftil  issue. 

Held,  that  the  daughter  XocUl  only  an  esta» 
for  life,  and  that  the  children  of  the  son  vere 
entitled.    Darley  v.  Martin  (a  RX  *^- 

WRIT  OF  CAPIAS. 

Service  of  Writ    See  iVacfioe,  7. 

A.  having  sued  out  writ  of  copKu,  and  a  bail 
bond  being  entered  into  by  B.  accordbg  ^'^ 
section  3.  of  1  &  2  Vict  c.  110.,  R  appdiesto^. 
aside  such  writ  of  capias  on  affidavit  tbat  S. 
has  no  probable  cause  of  action. —  Heti,  th- 
Court  will  not  interfere  under  powers  given  by 
section  6.,  except  on  affidavits  as  to  the  prob}- 
bili^  of  his  leaving  the  country.  Copehid^ 
Child  (Bail  C),  204. 

WRIT  OF  MANDAMUS. 

A  return  to  a  mandamus  first  traverses  the  p- 
neral  allegations  of  the  writ,  then  it  expasi' 
those  traverses  by  showing  in  detail  the  &i' 
on  which  they  rest.  —  HM,  that  such  a  iBO(k 
of  pleadiog  was  not  calculated  to  prejudic't 
embarrass,  or  delay  the  &ir  trial  of  the  ea.« 
Eegina  v.  The  Sadlers*  Company  (Beai  C).  3i:i 
QuearCj  does  the  Common  Law  Proeeih> 
Act  ^ply  to  proceedings  upon  wundaams  tsi 
quo  uKurraniof    lb, 

WRIT  OF  SUMMONS^ 
See  Practice,  1. 
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